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GENERAL INDEX 


[SUPREME COURT] 


AGREEMENT FOR RELIEF OR FOR 
‘ AVOIDANCE OF DOUBLE TAXATION IN 

INDIA AND CEYLON, Art: 3, Schedule, 
Column 8 - 1 


ANDHRA PRADESH (KRISHNA AND 
GODAVARI DELTA AREA) DRAINAGE 
CESS ACT (XI OF 1968), Drainage scheme— 
Levy of Cess at uniform rate in a division— 
Principle of equality not violated—Pr ovisions of 
the‘Act are not violative of Art.14 of the 
Constitution of India Bien 





S. 3— Absence of minimum limit— Sta- 
tute not vitiated . 8 





S. 5—Right of appeal is not illusory 
8 


CAPITAL RECEIPT OR REVENUE 
RECEIPT— Abolition of estates—Interim com- 
pensation received by former holder of estate— 
Nature or receipt .. 20 


DOUBLE TAXATION RELIEF—Indo-Ceylon 
agreement—Resident in India carrying on 
business in Geylon—Assessment made in Ceylon 
as ifhe was resident in Ceylon—Extent of abate- 
ment tObe given in India ea, | 


HYDERABAD JAGIRDARS DEBT SETTLE. 
MENT ACT (XII OF 1952), Ss.25 and 11— 
Application only to pre-notification debts and 
to proceedings pending on the date of notifica- 
tion 38 


IMPORTS AND EXPORTS (CONTROL) 
ACT (XVIII OF 1947), S. 3 (1) (a)—Grant o 
licences for imports—No absolute vested right. 

28 


INCOME TAX ACT (XI OF 1922), S.10 (2) 
(vib), (5)—Development rebate—Assessee, a 
firm running hotel business—Sanitary fittings and 
pipelines installed in one of its branches--Whether 
constitute ‘“plant’-—Depreciation allowance 
claimed under “‘furniture and fittings””—Assessee 
whether entitled to development rebate. 

4. 


INGOME-TAX RULES (1922)—R. 8 (2) 


MADRAS HINDU RELIGIOUS ENDOW. 
MENTS ACT (II OF 1927), S. 9 (12)~Temple, 
whether public or private—Factors to be consi- 
dered—Appreciation of evidence—Duty of 
appellate Court in rejecting reasons given by 
the trial Court—Practice . 43 


MOTOR VEHICLES ACT (IV OF 1939), 
S. 64- Scope—Quasi-judicial functions, exercise 
of—Administrative direction of the Government 
if can be the basis for decision by the State 
Appellate Tribunal -. 56 


MULKI RULES FORMING PART OF THE 
HYDERABAD CIVIL SERVICE REGULA« 
TIONS—Constitution of India (1950) 
Arts. 16 (3), 35 (a) (1), 35 (6)— Mulki Rules 
if continued in force. os 49 


PUBLIC EMPLOYMENT (REQUIREMENTS 
AS TO RESIDENCE) ACT (XLIV OF 1957), 
S. 2—Validity. .. 49 


TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS (AMEND- 
MENT) ACT, 1970—Validity—If infringes 
Arts. 25 or 26 of the Constitution of India 
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[HIGH 


CIVIL PROCEDURE CODE (V OF 1906), 
Order 8-A—Suit for recovery of ‘money—One 
Of the defendants filing a petition for 
impleading third parties as defendants—Petition 
dismissed by, Gourt below— Whether correct— 
Object of Order 8-A we 429 


—— 0. 21, R. 90, Second proviso—Execution 
Sale under a mortgage decree—Applica- 
tion to set aside sale by judgmen'-debtor— 
Requirement Of furnishing security or dep 0sit— 
Not an invariable rule in all cases—Enquiry as 
to value of'security and anticipated deficiency 
On re-sale—Power to dispense with furnishing of 
Security or deposit Or restrict it to the extent of 
deficiency—Discretion of Court ..- 160 





O. 22, R. 4-—Abatement of appeal— 
Death of one Of the defendants pending appeal 
—Effect—Legal representatives nOt coming on 
record—Appeal by surviving defendant alone 
cannot be Proceed with .. 35I 


O. 33, R. 1—Suitfor partition—Appli- 
cation to sue in forma priu elon 
granted—Subject-matter of’ suit excluded’ in 
considering the questiOn of pauperism— Whether 
correct Sa a OB 


——C. 33, R. I and S. 115—Petition for 
leave to suein forma pauperis —Refusal of cave 
—Time granted for payment of Court-fee— 
Courtefee not paid—Petition rejected—Further 
reMedy whether an appeal or areViSion .. 283 


——O. 39, Rr. I, 4 and O. 43, R. (1) (8)— 
Suit for partition—Cinema theatre—Application 
for injunctiOn—Ex parte order—Appeal—Iwo 
reMedies prOVided—Litigant. free to choose 
either i i 128 








———O. 47, R. 1—Scope—Review—Error 
apparent on the face of the recoid includes 
error of law .. 377 


————S. Io—Stay of subsequent suit by trial 
Court during pendency of appeal in another 
suit— Status of defendant as tenant or trespasser 
in issue in that apPeal—SectiOn Io appli- 
cable .. 258 


Ss. Yo, 151, and O. 39, Rr. I and 2— 
Petition for restitution of conjugal rights by 
husband under Hindu Marriage Act—~Earlier 
suit by wife for Maintenance in civil Court— 
Latter Court within jurisdiction of another High 
Court—Injunction to reStrain proceedings in 
latter Court—Grant of—Competence—Suit for 
maintenance prior in point of time—Relevance , 


(1973) 1M.LJ.—E `- HEE 
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G. P. CODE (1908)—(Contd,). 


— Matter in issue in restitution application not 
the same as m@tter in maintenance suit .. 300 





—S. 51 and O. 40—Execution proceedings 
under S, 5!—Receiver appointed—Powers and 
duties of receiver—Garnishee proceedings— 
Decreesholder receiVer—Realisations held in 
custodia legis—Officer of Court III 





Ss. 63, 65 and 73 and O. al, R. 92—Sale 
in execution ot I4th June, 1971—Confirmation 
of sale on 17th July, 197!—Interest of purchaser 
Attachment of property by respondent decree- 
holder on 23rd June, 1971—Application for 
rateable distribution on 5th August, 1971—S. 73 
if attracted .. 316 





S. 64—Attachment of property—Earlier 
unregistered contract to sell property—Rights 
of attaching decree-holder and proMisee under 
the contract of sale 334 


———S. 115—-Mere question of Ilaw—Does 
notinvOlve jurisdiction—Death of plaintiff— 

brother and sister brought On record ag 
"legal representatives—-D0es not conclude who 
is the heir of the deceased 63 


——S. 115, O. 5, R. 17—Suit on promissory 
‘note—Summons refused by defendant—Ex parte 
decree passed—Petition to set aside ex parte 
decree—Knowledge of the suit cannot be 
presumed because the sum™Mons was refused, . 282 





aS. 115 and O. 39, R. 2—Suit for permanent 
injunction—Application fOr temporary injunc- 
tion—Prima facie ground to be made out by 
party seeking injunction—Discretion of Court 
„in granting temporary injunction not question- 
able in revision—Discretion of Court how to be 
eXercised 435 


——Ss._ 115 2 (2) and (14), 151 and O. 20, 
R. I9—Partition suit—Final decree stage 
rea~hed—Application under O. 21, R. 1 
Order—Appeal or revision at the stage of final 
decree—‘Order” is not one under S. 2 (14), 
Civil Procedure Code, but “decree”? under 
S. 2 (2), Civil Procedure Code ee 297 


—-—S. 148—Suit dismissed for default— 
Petition. fOr restoration—Reéstoration ordered 
subject to payment of costs before a specified 
date—Costs not Paid gin time—Petition for 
extension of time for payment of costs after the 
expiry of the specified dgte—Court can grant 
time : : , Ln 244 
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C, P. CODE (1908)—(Contd.). 


S. 151—Scope—Orders passed after dis- 
posal of suit—Validity and competence 
questioned—Proper procedure for obtaining 
relief—Application under I5r not 
competent . 394 


S. 151 and O. 1, R. 10—Two second 
appeals heard together and disposed of—Party 
in one appeal not party in the other appeal— 
Direction by High Court to implead the party 
in the other appeal—Application to implead— 
Such party not bound by directions in the 
appeal to which he was not a party—Without 
counter-claim in the pleadings—Court cannot 
make observations 414 


CONSTITUTION OF INDIA (1950), 
Arts, 154 (1), 162, 163 (1), 164 (1) and (2), 174 
and 36! (1)—Governor—Formal Head of 
Administration—Role of the Council of 
Ministers—Power to prorogue Legislative 
Assembly not in Governor’s discretion—Mala 
fides cannot be imputed—Immunity of 
Governor (F.B.) xx, IBI 


———Arts, 175 (2), 208, 180 (2), 181 (1), 
179 (c) and 226—Tamil tive 








Nadu Legisla 
Assembly Rules, R. 244—Prorogation of Legis- 
lative Assembly by Governor—Proceedings to 
be conducted generally in accordance with the 
rules framed under Art, 208—Speaker should 
obey mandate of the Governor—Resolution for 
removal of Speaker~-Speaker deemed to be 
constitutionally absent and cannot be presiding 
officer of the Assembly— “All the then members 

-ofthe Assembly” in Art. 179 (¢)—-Meaning of 
—Powers of Legislative Assembly—Power to 
make rule implies power to deviate from rule— 
Immunity from appearance in Courts does not 
absolve duty to society at large—Secretary of the 
Legislature exercises ministerial functions and 
not powers vested in him by the Constitution. 
(F.B.) 357 


——Art, 226 48 


———Art, 226—Private school—Contract of 
service between teacher and manageMent— 
Termination of the services of teacher by 
managementt—Order of the Director of School 
Education sustaining the order of management 
Whether writ lies ` 68 


———Arts, 240, 239, 239-A, 14 and 16—Scales 
of pay and allowances to employees of 
Pondicherry Government—Letter of Govern- 
ment of India Home Ministry of 8th September, 
1970—If Regulation by President—President’s 
ER scale to staff in Co-operative 
' Department—Not on par with other Union 
Territories’ scale for similar posts—Validity 15 


CONTRACT—Tender for removal of zinc 
dross and zine ash—Deposit made—Parties 
breaking out—Claim for return of deposit— 
Deposit whether can be forfeited—Equitable 
set-off—Claim—Whetier can be raised at 
appellate stage—Limnits of set-off _ 209 


‘CONTRACT ACT® (IX OF 1872), S. 16, 
TRUST ACT (II OF 1882), S. 89, LIMITA- 
TION ACT (XXXVI OF 1963), S. 59— 
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CONTRACT ACT (1872)—(Contd.). 


Suit for declaration of title—Stridhana pro- 
perties of mother—Sister under the care and 
custody of brother after the death of mother 
and father—Release deed by her on attaining 
majority in favour of brother—Undue influence 
alleged—Document voidable—Suit for declara- 
tion will not lie—Document to be set aside 
within three years » 400 


CRIMINAL PROCEDURE CODE (V OF 
1898), Ss, 489, 489 (2)—Order by criminal 
Court directing payment of maintenance—Suit 
in civil Court to set aside the order—Maintain= 
ability—Jurisdiction of civil Gourt 344 


———§, 522—Object—Prevention of gaining 
wrongful possession by force or unlawfully. . 13. 


S, 523—Income-tax Act (XLULof 1961),. 
S. 132—Search and seizure~—Amount in 
Court deposit-—Income-tax Officer filing appli- 
cation for the amount—Whether a person: 
entitled in possession—Power to search. 
incidental to seizure 227 


EASEMENTS ACT (V OF 1882), S. 20—-Suit. 

for mandatory injunction—Right of way—Effect. 

of terms of contract—Scope of S5. or 
e+ 4l 


EMPLOYEES’ STATE INSURANCE ACT 
(XXXIV OF 1948),S. 2 (12), 2 (9) ()— 
Coimbatore Co-aperative Milk Supply Union 
Limited— Whether factory — Pasteurisation. 
of milk—“Manufacturing process” — Persons. 
employed by the Union are employees—The 
Factories Act (LXIII of 1948), S. 2 (k) 5 


EVIDENCE ACT (I OF 1872}, S. r110—~Person: 
in. possession of house claiming to be owner— 
Claim challenged—Burden of proof 189: 


EXEQUTION PROCEEDINGS—Symbolic and 
actual delivery—Party entitled to actual prossese- 
sion obtaining a mere paper delivery—Symbolic 
‘delivery if could be equated to actual selva 

.. rog8: 





GENERAL RULES FOR TAMIL NADU 
STATE AND SUBORDINATE SERVICES, 
R. io (a) (1)—-Femporary appointment as 
Assistant Professor—Services terminated—Pro-- 
pricty— Conditions of service—Scope 9- 


GOLD (CONTROL) ACT (XLV OF 1968), 
S. 16 (5) (a) and (b)—Gold articles and 
ornaments—Seizure of sovereigns—Interpreta-- 
tion 311 


s.e 


GRANT OF STAGE GARRIAGE PERMIT— 

Application to the Appellate Authority beyond. 
‘prescribed time— Appellant not raising objection. 
to the entertaining of the application—Tribunal, 
if lacked jurisdiction or exercised jurisdiction 
erroneously or irregularly—Motor Vehicles. 
Act (IV of 1939) i 205. 


GUARDIANS AND WARDS ACT (VIII OF 
:189g90)—Minor—Sale of property—Application 
by guardian not pressed—Duty of Court— 
Cannot direct guardian to continue the petition 
—Remedy of purchaser who wants directions- 

Be ee a Ae 


GENERAL INDEX 3 


HINDU ADOPTIONS AND MAINTENANCE 
ACT (XXXII OF 1956), S 18—Suit for main- 
tenance—Application for interim maintenance— 
Absence of provision in statute—Whether Court 
can grant interim maintenance — Inherent 
powers of Court—Civil Procedure Gode (V of 
1908), §. 151 ~ 385 


HINDU LAW—Alienation by limited owner 
—Suit by plaintiff reversioner for declaration 
of invalidity—Limited ownerand  alience 
impleaded—Decree declaring invalidity of 
alienation after lifetime of limited- owner— 
Effect—Limited owner’s death in 1965—Impact 
of Hindu Succession Act (XXX of 1956), S. 8 
—Plaintiff’s suit for possession in 1966— 
‘ Maintainability -. 346 


——~—Joint family—Joint family property— 
Suitfor accounts—Claim ofouster by some co= 
owners—Validity 260 


‘Joint family—Suit for declaration of 
title—Purchase of property by a member of the 
joint family—Presumption-—Acquirer to establish 
that it was his own 2> 3 


Joint family—Suit for partition—Gift by 








manager. of family property to charity— 
Incompetent —Reasonableness of quantum 
irrelevant we 176 





Religious endowment—Ancient temple 
in dilapidated condition— New temple 
constructed on new site—Utsavar idol of old 
temple installed the moolavar idol not being 
found—Effect—Subsequent effort by defendant 
to renovate old temple—Suit for injunction to 
restrain—Hindu Religious and Charitable 
er Act (II of 1927), 5.67 does not 


<.. 252 


HINDU MARRIAGE AQT (XXV OF 1955) 
—Proceedings under—Applicability of Civil 
Procedure Code provisions—Recourse to S, 151 
of the Code—If permissible ~ 300 
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Ss. 9, 19, 2t and 24—Husband’s petition 
for restitution of conjugal rights under the Act 
—Wife’s suit for maintenance filed earlier in 
civil Court within jurisdiction of different High 
Court—Nature of forum under the Act—Effect 
ofits decision eg ne 300 
———S. 9 (1) and (2)—Scope—Clauses (r) and 
(2), if should be read together—Party applying 
for restitution of conjugal rights—-Burden of 
proof, nature of—Inordinate delay in applying 
— Effect «+ 203 





Ss. 19 and 21, Civil Procedure Qode (V 
of 1908), Ss.3 and g20—Petition for judicial 
separation—Application for interim maintenance 
by wife—Jurisdiction—Provisions of Civil 
Procedure Code applicable 246 


HINDU SUCCESSION ACT (XXX OF 1946) 
S. tr, Ci. If of the Schedule—Construction— 
Suit for partition—Intestate leaving brother 
and sisters—Share to be allotted we 25 


———S§s, goand 4—Gift of joint family pro- 
perty, by manager—Act inapplicable—Gift not 


88 | Question of law 


Constitution of India, Art. 226 


HINDU SUCCESSION ACT (1966) —(Contd.).. 
valid evento the extent of manager’s interest 


176. 


INDIAN EVIDENGE ACT (I OF 1872), S. 116 
—Suit for delivery of possession—Tenant 
claiming title by adverse possession—Tenant 
must establish prior surrender of tenancy 

.. 248 
INDIAN RAILWAY ESTABLISHMENT 
CODE RULES, 1708, 1709—RAILWAY 
SERVANTS (DISCIPLINE AND APPEAL) 
RULES (1908), Rr. 9, 29—Disciplinary enquiry 
against employee—Pending enquiry new rules. 
coming into force—New rules not applied to 
enquiry—Proceedings held invalid -- 4o 


INDIAN STAMP ACT (IT.OF 1899), Ss. 31, 
32, 57 (1)—Deed without stamp sent to 
Collector for opinion as to stamp fee payable— 
Order of the Gollector adjudicating on the 
subject-matter—Document presented for regist- 
ration with the stamp fee as per Collector's order 
—Document imPounded—Whether  valid— 


«390 


INDUSTRIAL DISPUTES AGT (XIV OF 
1947), S, 2 (k)—“Industrial dispute”— Dispute 
need not necessarily be one connected with a. 
workman eo 292 


—-——5, 10 (2)—Referenee to Labour Court 
on a jointapplication under S, 10 (2)——Parties 
if estopped from contending that there was no 
industrial dispute so as to afford jurisdiction. 


to the presiding officer to adjudicate 293? 
INSOLVENCY — Company adjudicated 
insolvent—Security deposits by agents and. 


Others tofulfil obligations—Nature of—Claim 


to preferential payment as trust money in 
insOlvency—Tenability de ARE 


LAND ACQUISITION ACT (I OF 1894), 
Ss. 5-A, 17—-Proceedings to acquire land to 
provide house-sites for Harijans—~ Dispensing 
with appplication of S. 5-A on the ground 
of grave urgency—-Whether valid—-Writ—Party 
concerned must approach with all expedition—~ 
Otherwise Court not bound to grant remedy— 


408 


S. 30—Civil Procedure Code (V of 1908),. 
S. 2 (2)—Apportionment of compensation 
amount—Order passed—T'o beconstrued as a 
decree—Appeal lies to the proper forum.. 465. 


LAND REVENUE—Assignment of Government 
land—Assessment to ground rent—Legality— 
Basis of levy—Revision periodically—Increase 
in rent—Opportunity to assessee to state objece 
tions—Increase not invalid 





LIMITATION ACT (IX OF 1908}, S. 20—Suit 
for recovery of money—Supply of motor car 
parts—Debtor making payment by cheque 
signed by a third party—Whether acknowledg- 
ment of liability—Interpretation ee ‘286 


—~——S, 22 (1)—Suit for dargages—Application 
to implead additicnal plaintiff—Date of applica. 


tion isthe date on which the new party 
is impleaded n 296 
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LIMITATION ACT (XXXVI OF 1963) 
S. 31 and Art, 136—Execution petitton— 
Whether barred by limitation—Not permissible 
to take on time taken for prosecuting 
previous execution petition we 399 


Art, 123—Ex parte decree—Petition to set 
aside—Starting point for computing time— 
Execution—Service Of notice without attaching 
plaint copy—No due service 255 


MADRAS AGRICGULTURISTS RELIEF ACT 
{IV OF 1938), S. 9-A—Applicability—Usu- 
fructuary motgage executed in 1932—-Alleged 
assignment in 1966—Mortgage debt, if liable 
to being scaled down : ~» 346 





MADRAS BHOODAN YAGNA ACT 
(MADRAS ACT XV OF 1958), S. 16 and 
MADRAS BHOODAN YAGNA (AMEND- 
MENT) ACT (MADRAS ACT XXXVI 
1964), S. 11, third proviso—Gift 
of joint family property by manager to 
Bheodan Yagna—Gift incompetent—Avoidance 
by junior members—Procedure in Act inapplic-' 
able . „e. 176 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960)—suilding 
under’ Government tenancy —Owner applying 
for release of premises jor her own use and 
occupation—Petition rejected summarily— 
Government servants, difficulty to get 
accOmmodation not a Permissible ground— 
Non-speaking order—Validity-—Writ—Constitu- 
tion of India, Art. 226 ow 3 


S. t0 (2) (#)—Petition for eviction— 
Wilful default—Powerof-attorney in favour of 
partnership firm by landlord—Petition by one 
-of the partners—Maintainable ~. 42I 








S. ro (2)'(2) (vii), Transfer of Property 
Act (IV of 1882), S. 106—Petition for eviction— 
Wilful default and denial of title—Petitioner- 
landlord purchaser from previous landlord— 
“Termination of tenancy by preVious landlord 

giving motice—No fresh agreement of 
tenancy between purchaser landlord and tenant 
—Fresh notice by purchaser not required 


433 


S. to (6) (8)—Petition for eviction by 
-one co-owner on behalf of himself and other 
-CcO-owners—Written consent of other co-owners 
whether necessary—Class excluded by $. 10 (8) 
-—Maintainability of petition ©.. 24] 





————§, 25—-Civil Procedure Code (V of 1908), 
S. 115 ~—Noneresidential premises—Wilful 
-default by tenant—Finding by Rent Controller’s 

Court and Appellate Authority—Reversal by 

“Revision Court—Whether proOper—Scope of 

`S. 25 of the Act ~- 406 


‘MADRAS GITY LAND REVENUE ACT (XII 
OF 1851), Ss. 1, 3 and 9 .. 48 


MADRAS CITY LAND REVENUE (AMEND- 
` MENT) ACT (VI OF 1867), AND BOARD’S 
. STANDING ORDERS eae: 


MADRAS CITY TENANTS PROTECTION . 
AGT (III OF (1922), S. 1 (3) and notification 
dated 22nd December, 1965 we TT 


S. 4 (1) and4 (4)—Suit in ejectment— 
Value of superstructure—Order to deposit value 
—Order granting four months time—Deposit 
made by landlord beyond three months but 
within four months—Deposit contrary to, 
mandatory provisions of §. 4 (4)—Entails dis- 
missal of suit in regard to prayer for ejectment 








—S, 9—-Lease of land—Tenants putting 
of superstructure—Protection clamed under 
S. 9—Date of commencement of lease—Lease- 
deed unregistered—Signed by agent of lessor | 
alone—Effect—Reliance for collateral purpose 
permissible . 6r 


` 


S. 9—Wakf Act (XXIV of 1954), S. 36-A 
—Wakf—Tenancy of land belonging to wakf— 
Tenant putting up superstructure—Suit for 
eviction— Tenant entitled to benefit under the 
Madras Gity Tenants Protection Act 74 


MADRAS CGOURT-FEES AND SUITS 
VALUATION AGT (XIV OF 1955), Ss. 7, 25 
(b)—Valuation—Suit for declaration of title to 
immovable property—Motor and pumpset 
attached to land—Need not be separately 
valued — Valuation of land includes the 
machinery . e. 386 


MADRAS GULTIVATING TENANTS 
PROTECTION ACT (XXV OF 1955), Ss. 2 
ole fee), 3 (2) (6) —-SPECIFIG RELIEF ACT 
XLVI GF 1963), S. 6—~Suit for declaration— 
Lessee of land—Whether cultivating tenant— 
Lessee to establish contribution of his own 
physical labour or that of the members of his 
family—Matters to be considered by Court— 
Assisting im lifting of bundles, ctc., cannot be 
contribution’of physical labour—Appreciation 
of oral evidence by lower appellate Court not 
to be interfered with in second appeal—~ 
Sub-letting within purview of S. 3 (2) (6)—~Onus 
is on the lessee claiming benefits of thé Act—~ 
Tenant holding over cannot be dispossessed 
without due process of law—Civil Procedure 
Code (V of 1908), S. 100 ' ». 459 


MADRAS ESTATE (ABOLITION: AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948)—Grant of patta—Land sandy 
and not cultivated—Does not become non-ryoti 
—Grant of patta and payment of kist - not 
conclusive as to title or possession when there 
are rival claimants 





———S. 45 (2) (6)—Application for mainten- 
ance—Impartible estate—Persons entitled to 
maintenance—‘Previous proprietor ’™—Meaning 
of—The Madras Impartible Estates Act (II of 
1904), 5.9 ~ 7t 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXII 
OF 1959), S. 3 (2) and (3) and Proviso to S. 3 
(3)—Gumplaints of mismanagement of alleged 
public charities—-Enquiry directed—~Initiation 
of proceedings and issue of notice— 
Glaim of proprietary interest in property and 


GENERAL INDEX 5 


M. H. R. & C. E. ACT (1959)—(Contd.). 


non-participation by affected party—-Effect— 
Show cause notice to latter after considering 
inquiry report against proposed extension of the 
provisions ofthe Act to endowment—Notifica- 
tion issued after considering objection— 
Challenge on ground of failure to provide 
effective opportunity b} way ofsecond personal 
hearing—Certiorari refused—Constitution of 
India (1950), Art. 226 313 
———S. 63—Scope of—Suit for recovery of 
possession— Plaintiffs claiming hereditary 
trusteeship—Whether barred under S. 10&8— 
Form of relief not the sole criterion—Plaint 
should be read as a whole 266 


MADRAS REVENUE RECOVERY ACT 
(II OF 1864) -- 48 


MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), S. 41—Dispensing 
with services of employee—Domestic enquiry— 
Power of Commissioner for Workmen’s 
Compensation as appellate authority—High 
Court’s power to intervene in certiorari .. 341 


MADRAS VILLAGE COURTS’ ACT (I OF 
1889), Sse 73, 46—Panchayat Court—Decree— 
Reasons to be given in support of the decision 
—‘‘And the reasons for such decision” in S, 46 
—Scope 380 


MADRAS (TRANSFERRED TERRITORY) 
JENMIKARAM PAYMENT ABOLITION 
ACT (XXXII OF 1964), Ss. 9 (1), 31—Land 
whether jenmam or not—Jurisdiction of settle- 
ment officer—Scope of S. 31—In the absence 
of exclusive jurisdiction eonferred on settlement 
officer, jurisdiction of civil Court cannot be 
taken away 448 


MAHOMEDAN LAW-— Coesharers—Suit for 
partition—Co-sharer claiming title by adverse 
possession—Animus requisite _ .. 236 





Gift—Oral gitt by father to minor son— 
Requirements—Burden of proof—Co-sharers— 
Possession Of one co-sharer when adverse to the 
others i wee) 165 


MEDICINAL AND TOILET PREPARA- 
TIONS (EXCISE DUTIES) ACT (XVI OF 
1955), S. 19—Rules framed thereunder —Rules 
l2—Validity of .. 99 


MOTOR VEHICLES ACT (IV OF 1939), 
Ss. 57 (2), 57 (3)—MADRAS MOTOR 
VEHICLES RULES (1940), R. 153-B (ti)— 
Application for grant of stage carriage permit— 
Payment of prescribed fee—Due date .. 52 


——-—S. 64-B and Motor Vehicies Rules (1940), 
R. 156 {1)—Managing Director in-charge of 
administration of Company—Delegation of 


power to Manager of company—-Managing | 


Director whether can delegate under the articles 
of the company—Even if delegation is excessive 
it is not matter to be questioned by stranger— 


Application for grant ofstage carriage permit ! 


—Manager signing—vValidity 18 


MOTOR VEHICLES ACT (1939)—(Contd.). 


S. 96 (2)—Scope—Damages to lamp post 
—Insurance Gompany made ad hee party— 
Decree against the owner of the Vehicle, the 
driver and transferee from owner not executable 
against Insurance Company wo 385 





NEGOTIABLE INSTRUMENTS ACT 
(XXVI OF 1881), Ss. 9, 118 and 59— 
Promissory note—Suit by end orsee—Endorsee, 
if holder in due course—Not aware of prior 
demand by or payment to original payee—Non- 
endorsement of payment on note— 
Effect . 443 


PARTNERSHIP—Purchase of house—Re- 
construction utilising partnership funds by agrees 
ment—One of the partners residing in the house 
—House is partnership property—Non-mention 
of house in balance-sheet as partnership 
property—Effect «-- 189 


PARTNERSHIP ACT (IX OF 1932), Ss. 32 
(3), 72—Insolvency petition against partners of a 
partnership—Retired partner—Public notice of 
retirement not given—Liability to be declared 
as insolvents 239 


PENAL CODE (XLV OF 1860), Ss. 84 AND 
302 AND INDIAN EVIDENCE ACT (I OF 
1872) S. 105 —Scope—Defence of insanity— 
Appellant suffering from schizophrenia—Cogni« 
tive faculties remaining unimpaired at the time 
of Commission of the offence—Appellant, if 
guilty of murder -- 179 


——— Ss. 193, 420—Criminal Procedure Gode 
(V of 1898), S. 195 (1) (b) and Indian Incomes 
tax Act (XLIII of 1961), S. 136—Income-tax 
Officer--Income-tax Clearance Certificate--Certie 
ficate obtained by accused filing a false affidavit 
— Proceedings before the Income~tax Officer dis- 
honestly inducing delivery of property—Offence 
of giving evidence—Distinct offences arising on 
same facts— Conviction on the offence of cheate 
ing —Absence of sanction of giving false evidence 
—Not to affect conviction for eheating .. 22 


Ss. 302 and 309—Causing death of five 
children by mother—Also attempting to 
commit suicide—C onfessional statement— 
Medical testimony corroboratory—Defence of 
extreme poverty—No justification for grave 
offences .. 23I 


Ss. 349 and 350 ae T3 


SALE OF GOODS ACT (II OF 1930), S. 54 
(2)—Contractf or sale of gram—Advance paid 
by buyer—Buyer cancelling contract—Re-sale- 
of gram by seller— Buyer whether liable for the 
difference between sale price and contract 
price -» 279 


SPECIFIC RELIEF ACT (XLVII OF 1963) — 
Agreement of sale of properties -- Two vendors— 
One major andone minor—Vendors failing to 
perform agreement—Suit for specific perform- 
ance by purchaser~Specffic performance granted 
against theshare of the major by lower 
appellate Court with proportionate abatement 
of the price—Whether valid -. BÅ 
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SUIT FOR RECOVERY OF POSSESSION— 
Lease of vacant site—Tenant putting up building 
—Used-for non-residential purpose—Not within 
definition of “kudiyiruppu”— Madras Act 
(XVIII of 1960) cannot apply—Madras 
Kudiyirupru (Protection from Eviction) Act 
(XXXVIII of 1961)—Madras Buildings (Lease 
and Rent Control) Act (XVIII of 1960) .. 77 


‘TAMIL NADU CO-OPERATIVE SOCIETIES 
ACT (LIII OF 1961), Ss. 71 and 
65—Surcharge of certain officers and clerks of 
bank for mismanagement of its  affairs— 
Allegations of wilful negligence and breach of 
trust—Bank compensated for” loss suffered— 
Institution of surcharge inquiry thereafter— 
Competency—Constitution of India (1950). 
Art, 226 .. 325 


TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXII 
‘OF 1959), S. 2 (1)—Jain Institution—Notifica- 
tion by the Government extending the provisions 
ofthe Act to the institution—VaAlidity of the 
Notification—Section 2 (1) not arbitrary ... 263 





“Ss. 26 (6), 53, 53 (1) (a) and 53 (2)— 
Hereditary trustees—Failure of some trustees 
to attend three consecutive meetings of Trust 
Board—Complaint to Commissioner—S, 26 
applicable to hereditary trustee—Commissioner 


has right to enquire 320 
TAMIL NADU INAM ESTATES (ABOLI« 
TION AND CONVERSION INTO 


RYOTWARI) AMENDMENT ACT (XXIII 
OF 1969), S.1—Right of minor inamdar to 
obtain patta onthe basis of his kudivaram 
under S. 9 (1) ofthe Madras Minor Inams 
{Abolition and Conversion into Ryotwari) Act 
(XXX of 1963), ifhas been abrogated—Act, if 
protected under Art. 31-A of the 
Gonstitution -» 90 


‘TAMIL NADU LAND REFORMS (FIXA- 
TION OF CEILING ON LAND) AGT (LVIEIT 
OF 1961), Ss. 3 (42), 4 (14), 5, 7, 8, lo, 21 and 
22—Fixing of ceiling— Relevant time—Intend- 
ment of Act—Inheritance subsequent to 
commencement of Act—Effect—No difference 
if inberitance is by male or female—Inheritance 
as stridhana by female subsequent to 
commencement of Act entitled to benefits of 
$.5 (4) —=2977 


———Ss. 73 (ii) (b), 3 (49)—Trust owning 
Jands—Notice to show cause why excess lands 
beyond 30 acres should not be handed over to 
-Government—Definition of  trust—Trust 
intended for public purpose ofa religious or 
-charitable or of an educational nature entitled 
to eXemption—Whether trust is ‘public’ or 
“private? not material—Construction of trust= 
«deed—Duty of Court—Immaterial recitals to 
-be ignored 41o 


‘TAMIL NADU PANCHAYAT UNION 
‘-GOUNCILS (ELECTION OF CHAIRMAN 
AND VICE-CHAIRMAN) RULE (1960), R. 17 
—Election of Ghairman—Equal votes—‘“Shall 
-draw lots””—“‘Shgll’’—-Whether directory or 
smandatory s 201 


TAMIL NADU VILLAGE OFFICERS 
SERVICE RULES (1970), Rr. 18 and 5—G.O. 
Ms. No. 268, Revenue, dated 18th February, 
1972—Construction—Temporary appointment 
of Karnam—Appointee if exempt from 
prescribed educational qualification— 
“Completing” examination—Meaning—Board 


. Standing Order 155 (12) (ii) —-Scope—Constitu- 


tion of India (1950), Art. 399, proviso .. I 


TRANSFER OF PROPERTY ACT (IV OF 
1882), Ss. 5 and 53—Surrender by life-tenant 


in favour of remaindermen—No transfer Of 
property involved 264 
———§. 41—When transferee can have 
equitable relief owe 165 


———S, 53(1)—Sale of properties—Sale 
anticipating an order of assessment to income= 
tax—Object of the sale to pay off debts and 
avoid possible claim to tax—Creditors paid— 
No benefit retained by transferor—Validity of 
sale 


.. 116 


———5S. 55 (2), (6)—Agreement of sale of 
immovable property—Defect in title— 
Purchaser rescinding contract—Return of 
purchase-money—Buyers entitled to charge on 
the property ee 273 


—~§S. 58—Deposit of  titleedeeds—What 
constitute “‘title deeds” within the meaning of 





the section oo. 334 





S. 106—Registered letter by landlord to 
tenant—Jetter returned with endorsement 
‘not found’—Whether sufficient noOtice— 
Presumption—Scope—-General Clauses Act (X 
of 1897), S. 27—Evidence Act (I of 1872), 
S. 114 -. 126 


TRAVANCORE JENMI AND KUDIYAN 
ACT OF 1071, M.E., AS AMENDED IN 1108 
M.E.--Redemption of othi—Intention of parties 
—Kanom whether irrredeemable or redeemable 
— What is relevant is what the parties agreed 
upon at the time when they entered into the 
transaction — Qonstruction of document 


TRUST—Claim to office of trusteeship— 
Adverse possession—CGannot operate against 
another if latter does not claim through the 
person whose rightislost by limitation .. 288 





—Deed of endowment for the performance 
of temple festivals—Cancellation of the deed by 
author of the trust and execution of another 
deed of endowment—Cancellation whether 
valid—In the absence of reservation by the 
settlor of power to alter the line of succession, 
he has no power to alter subsequently . 422 


WILL—Construction—Bequest in favour of 
daughters absolutely—Subsequent defeasance 
clause—Effect—Construction of the will must 
be asa whole—Orthodox path preferred .. 34 


-~—— Letters of administration—When grant 
in respect of one item of property 
permissible .. 189 


INDEX OF RECENT CASES 


ARBITRATION ACT (X OF 1940), S. 34— 
Contract—Dispute between parties—Suit filed 
by one party—Suit stayed as involving dispute 
falling within the arbiration maa ans) 


BEEDI AND CIGAR WORKERS (CONDI- 
TIONS OF EMPLOYMENT) ACT (XXXII 
‘OF 1966), Ss. 4 (3), 17 to 23, 26,27, 31, 37 oF 
7 (1) (c) and 7 (2)—Constitution of India (1950), 
Arts. 19 (1) (g), 19 (6)—Construction and con- 
Stitutional validity of the provisionsof the Beedi 
and Cigar Workers Act >.. 4l 


CENTRAL SALES TAX ACT (LXXIV OF 
1956), S. 9 (2), I IMITATION ACT (XXXVI 
OF 1963), ART. 24, CIVIL PROCEDURE 
GODE (V OF 1908), S. 20—Suit for recovery 
of amounts colleced as Central Sales-tax— 
Whether barred by limitation—Jurisdiction— 
Printed clause on the reverse of the inyoice— 
Whether termsof contract are binding between 
parties .. 41 


CIVIL PROCEDURE CODE (V OF 1908), 
S. 10—Application for stay of trial—Plea of res 
Jjudicata—Subject-matter and cause of action— 
Need not be identical is 


S. 47—Suit to set aside claim order— 
Execution proceedings—Purchaser in execution 
of another decree against the same judgment- 
debtor cannot be deemed to be a party—Scope 
of S. 47 oe: 231 


S. 50, O. 22, R. 12—Suit for 
redemptixn— Execution proceedings— Death 
of judgment-debtor — Legal representative 
brought on record——Whether such legal repre- 
sentative entitled to represent the estate— 
Validity of proceedings .. 43 


S.96—Madras Co-operative Societies Act 
(VI of 1932), S.49 (2)—Order under—Appeal 
under S. 96, Civil Procedure Gode—CGompe- 
tency ee 35 


S. 115—State TranSport Appellate 
Tribunal—Jurisdiction—Question not raised in 
‘appeal—Cannot be raised at a later stage 

















S. 115, O. 5, R. 17— Suit on pro- 
missory note—Summons refused by defendant— 
Ex parte decree passed—Petition to set side 
x parte decree—Knowledge of the suit cannot 
be presumed because the summons was refused 

œ. 8 


S. 115, O. 39, R. 2—Suit for permanent 
injunction—Application for temporary injunc- 
tion—Prima facie ground to be made out by 
party seeking injunction—Discretion of Court 
in granting temporary injunction not question- 
able in revision—Discretion of Court how to be 


exercised -. 27 





C. P. CODE (1908)—(Contd.). 


———S. 148—5Svit dismissed for default— 
Petition for restoratiOn—Restoration ordere 
subject to payment of costs before a specified date 
— Costs not paid in time—Petition for extension 
of time for payment of costs after the expiry of 
the specified date—Court can grant time 
se 5 





S. 151—Appeal pending—Order passed 
in interlocutory application granting time— 
Subsequent petition for extension of time 
granted earlier— Court has ample power— 
Discretion of the Court -. 39 


———S. 151, O. 1, R. 10—TIwo Second 
Appeals heard together anc disposed of—Party 
in one appeal not party in the other appeal— 
Direction by High Court to implead the party in 
the other appeal—Application to implead 
—Such party not bound by directions in the 
order in the appeal to which he was not a party 
— Without counter-claim in the pleadings Court 
cannot make observations sa 15 


O. 7,R.1—Suit for recovery of money 
—Petition for amendment of the plaint— 
Amendment basedon facts set out already— 
Amendment may be allowed .. 38 








O. 8-A—Suit for recovery of money— 
One of the defendants filing a petition for 
impleading third parties as defendants— Petition 
dismissed by Gourt below—Whether correct— 
Object of O. 8-A se 24 


O. 21, R. 79-—Execution of decree— 
Sharesin a company—Prohibition of transfer 
ofshares to outsiders in the Articles of Associa» 
tion—Sale of shares in execution—Rights of 
the purchaser—Sale not invalid—Court can 
Sell only the required number ofshares .. 49 


—O, 22, R. 3, O. 1, R. 10—Legal repre» 
sentatives—Application by some legal repre- 
sentatives to come oR record—Other legal 
representatives not filing application—Suit or 
appeal doesnot abate—Court can direct the 
party on record to bring on record the other 
legal representatives—No time limit ia, 2 


———O. 26, R. 17—Suit for injunction— 
—Examination of witness on commission— 
Evidence did not contain endorsement under 
18, R. 5—Evidence whether admissible—Scope 
of O, 26, R. 17 .. 44 


O. 33, R. 1—Suit for partition—Applica- 
tion to sue in forma pauperis—Permission 
granted—Subject-matter of suit excluded in cone 
sidering the question of pauperism— Whether 
correct _ o -- 16 
O. 47, R. I—Suit dismissed ex parte— 


Petition to restore the suit estored On condi«= 
tion of payment of cost—Counsel noting the 














C. P. GODE (1903)—(Contd.) 


date wrongly—Petition dismissed—Petition for 
restoration of the petition dismissed—Court can 
review ee 


CONSTITUTION OF INDIA (1950), Arts. 154 
(i), 162, 163 (1), 164 (1) (2), 174 and 361 (1) 
—Governor—Formal! Head of Administration—~ 
Role of the Council of Ministers—Power to 
prorogue Legislative Assembly not in Govern 9r’s 
discretion—Mala fides cannot be imputed— 
Immunity of Governor (F.B.) ww 4 


———-Arts. 175 (2), 208, 180 (2), 181 (1), 179 
(c), 226, Tamil Nadu Legislative_ Assembly 
Rules, R. 244—Prorogation of Legislative 
Assembly by Governor—Proceedings to be con- 
ducted ' generally ` in accordance with 
the rules framed under Art. 208—Speaker 
should obey mandate of the Governor—~Reselu- 
tion for removal of Speaker—Speaker deemed 
to be constitutionally absent and cannot 
be Presiding Officer of the Assembly—“‘All the 
then members of the Assembly in Art. 179 (c) 
—Meaning of—Powers of Legislative Assembly 
—Power to make rule implies power to deviate 
from rule—Immunity from appearance in Courts 
does not absolve duty to society at large—Secre- 
tary of the Legislative exercises ministerial 
functions and not powers vested in him by the 
Constitution Ber A 


Art. 226~—-Grant of variation of route by 
State Transport Appellate Tribunal—Writ 
issued against the order— Appeal preferred 
against the issue of writ—Pending appeal the 
operators compromise—-Whether appeal can be 
allowed as per compromise sa. LS 





Arts, 298, 258 (1), Seventh Schedule, List 
I, Entry 40, List IZ, Entry 34—Raffle tickets 
~Sale in Tamil Nadu of tickets of States 
lotteries organised and conducted by other 
States—Prohibition order by the Government 
of Tamil Nadu ofsuch sale—Ban order intra 
vires are 


CONTRACT ACT (IX OF 1872), 5. 16, 
TRUSTS ACT (II OF 1882), 8.89, LIMITA- 
TION ACT (XXXVI OF 1963), S. 59 
—Suit for declaration of title—Sridhana 
properties of mother—Sister under the 
care and cuStody of brother after the death 
of mother and father—Release deed by 
her on attaining majority in favour of 
brother—Undue influence—Document voidable 
.—Suit for declaration will not lie—Document 
to be setaside within three years sa 25 


CRIMINAL PROCEDURE CODE ty OF 
1898), S. 523--INGOME-TAX AGT (XLIII 
OF 1961), S. 132—Search and seizure— 
Amount in Court deposit—Income-tax Officer 
filing application for the amount—Whether a 
-person entitled to possession—Power to search 
incidental to. seizure 


6 
CUSTOMS ACT (LXII OF 1962), S. r29—4 
Scope and object-e-Deposit pending appeal— 
Discretion to dispense with—How to be 
exercised ` `o se gl 





DEED—Construction—Lease—Suit for recovery 
of possession—Lease of hotel business—Lessee 
claiming that lease was of building as distinct 
from the movables—Lease whether compasite 

oe 92: 


EASEMENTS AQT (V OF 1882), S. 20— 
Suit for mandatory injunction—Right of way— 
Effect ef terms of,contract—Scope of S. 20 

“ae 2 


EMPLOYEES PROVIDENT FUNDS ACT 
(XIX OF 1952), Ss. 2, 10, 26-A—Suit for: 
recovery of money—Applicatlonfor attachment 
before judgment of the money lying into the 
provident fund account of the defendent— 
Attachment ordered—Whether valid—Member 


—Person not under employment—Whether 
ceases to be member—Membership when 
terminates ; a $F 


EMPLOYEES’ STATE INSURANCE ACT 
(XXXIV OF 1948), AS AMENDED BY ACT 
(XLIV OF :966), S. 2 (9)— Personnel working 
in administrative branch of an establishment— 
Applicability of Act to—Notification’ under 
S. 1 (5) ifa condition precedent - 35 


-EVIDENCE ACT (I OF 1872}, S. 92—Suit 


on promissory note—Oral evidence regarding 
subsequent arrangements—Admissibility.. 48 


S. 116—Lease—Tenant claiming title to 
property— Adverse possession — Tenant must 
establish surrender of tenancy before claiming. 
adverse title À = 19 


FUNDAMENTAL. RULES, R. 56 ()— 
Government servant due to retire—Corruption: 
charges made—Kept under suspension— Whee 
ther formal order continuing his service after 
the due date of retirement necessary mæ 20 


GOLD (CONTROL) ACT (XLV OF 1968),. 
Ss. 16 (5) (a) and (b)—Gold articles and 
ornaments—Seizure of sovereigns—Interpreta» 
tion +. -0 


HINDU  LAW—Joint family — Family 
owning immovable properties—Manager of 
joint family making a gift of a portion of the 
family properties—Gift for charitable purpose 
—Validity . << 25 


———Joint family—Joint family property— 
Suit for accounts—Claim of ouster by some 
co-owners— Validity s. Q 


Joint family—Suit for declaration of 
title—Purchase of property by a member of the 
joint fam:ly—Presumption—Acquirer to esta- 
blish that it was his own se FG 


—-——Joint family property—Gift of immov- 
able property by father to ason—Suit for possess 
sion—Gift whether valid -. 32 


HINDU MARRIAGE ACT (XXV OF 1955), 
S. 9 (1) and (2)—Restitution of conjugal rights. 
—Application for—Burden of proof on the 
Applicant ~ I 


Ss. 1g and 21, Civil Procedure Code (V 
of 1908), Ss. 3 and 20—-Petition for judicial 
separation—Application for interin maintenance 
by wife — Jurisdiction — Provisions of Civil 
Procedure Gode applicable 











INGOME-TAX ACT (XI OF 1922), S. 3, 26 
(2)- Partnership—Retrospective dissolution— 
Diversion of earnings to an educational society 
from date of dissolution—Whether income of 
partnership or of the educational society.. 20 


—~—S. 13, Proviso, 23 (3)—Assessment— 
Addition to income—Specific rejection of 
accounts not made—Not necessary—Distinction 
between impropriety of method of accounting 
and falsity or unreliability of the books of 
account—Scope of proviso to S. 13 -» 19 


INCOME-TAX ACT (XLIII OF 1961), 
S. 140-A (3)—Levy of penalty for non-payment 
of tax within 30 days of furnishing the return— 
Constitutional validity—Constitution of India, 
. Arts, 19 (1) (f), 14, 248 and Entry 97 of List L. 
oan 9 


THE KANYAKUMARI SREEPANDARA- 
VAKA LANDS (ABOLITION AND CON- 
VERSION INTO RYOTWARI) ACT 
(XXXI OF 1964), Ss. 9 (3), 29 (2), LIMITA- 
TION ACT (XXXVI OF 1963), Ss. 4 to 24— 
Appeal against order of the Assistant Settle- 
ment Officer—Delay—Petition to excuse delay 
—Application under the Limitation mele 


LAND ACQUISITION ACT (I OF 1894), 
Ss. 4 (1) and 5-A—Notice of notification under 
S. 4.(1) or ofenquiry under S, 5-A—If should 
be served personally on person interested 


ao. 36 


Ss. 5-A, 17—Proceedings to acquire land 
to provide house-sites for Harijans—Dispensing 
with application ofS. 5-A on the ground of 
grave ency—Whether valid—Writ—Party 
concerned must approach with all expedition— 
Otherwise Court not bound to grant remedy— 
Constitution of India, Art. 226 «AS 


———S§, 30, Code of Civil Procedure (V of 
1908), S. 2 (2)—Apportienment of compensation 
amount—Order passed—To be construed asa 
decree—Appeal lies to the proper ay 





LIMITATION ACT (IX OF 1908), S. 20— 
Suit for recovery of money—Suppy of motor 
car parts—Debtor making payment by cheque 
signed bya third party—Whether acknowledg- 
ment of liability—Interpretation we oe 


——-—S, 22 (1)--Suit for damages—Application 
to implead additional plaintiff — Date of 
application is the date on which the new party 
is impleaded as 


——-~—Art. 89— (Limitation Act (XXXVI of 
1963), Article 3)—Suit for accounts—Agents 
authorised to collect rent—Death of the 
principal—Subsequent death ofthe agent— 
Suit by legal representatives of the deceased 
principal against the legal representatives of 
the deceased agent—Limitation—Contract Act 
(IX of 1872),S, 201 o 7 


LIMITATION ACT (XXXVI OF 1963): 
S.31, Art. 136—LExecution petition— Whether 
barred by limitation—Not permissible to tack 
on time taken for prosecuting previous exceution 
‘petition : 17 


(1973) M.L.J.—F 


MADRAS ACT (LVIII OF 1961), S. 23— 
Fixation of Ceiling on Agricultural Land 
Holdings—Sale of land—Validity— Power of the 
authorised officer scope of S. 23—Court cannot 
-fill up gaps in statute ~ 44 


MADRAS BUILDINGS LEASE AND RENT 
CONTROL ACT (XVIII OF 1960), S. 7 (2) 
(a)—Agreement by tenant to pay half-yearly 
Municipal-tax—Not hit bv S., 7 (2) (a) .. rj 


———S. 10 (2) (vii)— Evidence Act (I of 
1872), S. 116—Petition for eviction by chief 
tenant against sub-tenant—Denial of titl— 
Lease deed executed by sub-tenantto landlord 
directly—Whether amounts to denial of title 

oo «= BEE 


———S. 10 (2) (#)—Petition for eviction— 
Wilful default—Power of attorney in favour of ' 
a partnership firm by landlord—Petition by one 
of the partners— Maintainability 34. 


S. 10 (2) (i), (vi?) —Transfer of Property: 
Act (TV of 1882), S. 106—Petition for eviction 

—Wilful default and denial of title—Petitioner 
landlord purchaser from previous landlord—. 
Termination of tenancy by previous landlord by- 
giving notice—No fresh agreement of tenancy 
between purchaser landlord and tenant—Fresh. 
notice by purchaser not required eg" 27" 


S. 10 (3) (a) (1)—Petition for eviction— 
Portion required for landlord’s daughter and 
son-in law— Eviction ordered—Whether require- 
ment dona fide . 46 


S. 10 (6), (8)—Petition for eviction by 
one co-owner on behalf of himself and other 
co-owners — Written consent of other co-owners 
whether necessary—Class excluded by S. 10 (8) 
—Maintainability of petition o, 3 














—S. 23 (3)—Petition for eviction—Petition. 
dismissed y Rent Controller—Appellate 
authority remanding for fresh disposal—Validity 
of remand— Scope of S. 23 (3) s.. 39- 


——-—S. 25, Civil Procedure Code (V of 1908), 
S.. 115—Non-residential  premises—Wilful 
default by tenant—Finding by Rent Collector's 
Court and Appellate Authority—Reversal by 
Revision Court—Whether proper—Scope o 
S. 25 ‘of the Act -- 17 


MADRAS CITY TENANTS’ PROTECTION 
ACT (IIT OF 1922), Ss. 9 and 23 TRANS- 
FER OF PROPERTY ACT (IV OF 1882), 
S.108— Church— Suit for ejectment by Church 
—Site appurtenant to Church— Res extra Come- 
mercium— Lessee may remove all things which 
he was attached to search—Lessor given option 
to take superstructure on paying compensation 
~—Compensation need not necessarily be 
under the City Tenants’ Protection Act .. 24 


MADRAS CO-OPERATIVE SOCIETIES- 
ACT (VI OF 1932), S.49 (1)—Scope—When 
atiracted .. 36 


© 
MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV@OF 1955), Ss. 7, 25 
(6)—Valuation—Suit for declaration of title to. 
immovable property—-Motor and pump set 


t 


MADRAS COURT-FEES AND 
VALUATION ACT (1955)—(Contd:). 


attached to land—Need not be separately 
valued—Valuation of land includes the 
Machinery ee Iĝu 


SUITS 


——Ss. 25 (b), 40 (1)—Suit for delaration 
-of title—Plaintiffs seeking to avoid a final decree 
-of partition made in an earlier suit—Plaintiffs 
ot eo nominee, parties in the suit for partition— 
‘Gourt-fees payable -- 38 


Ss. 40 (1), 50—Suit to set aside final 
-decree in a partition suit—Court-fee payable— 
Interpretation >» 45, 


“MADRAS CULTIVATING TENANTS 
PROTECTION ACT (XXV OF 1955), Ss 2 
(aa), 2 (ee), 3 (2) (b); SPECIFIC RELIEF ACT 
(XLVII OF 1963), S. 6—Suit for declaration— 
Lessee of land—Whether cultivating tenant— 
Lessee to establish contribution of his own 
‘physical labour or that of the members of his 
ifamily—Matters to be considered by Court— 
. Assisting in lifting of bundles, etc., cannot be 
contribution of physical labour—Appreciation 
-f oral evidence by lower appellate Gourt—Not 
to be interfered with in Second Appeal—Sub- 
Jetting within purview of S. 3 (2) (4)—Onus is 
‘on the lessee claiming benefits of the Act— 
Tenant holding over cannot be dispossessed 
‘without due process of law—Civil Procedure 
‘Gode (V of 1998), S. 100 = 40 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S.82—Suit for declaration 
—Legality of assessment and levy of property 
itax—Mill premises—Whether falls within the 
class of buildings which can ordinarily be let 
—Municipality adopting percentage basis of 
estimated cost of the land and building— 
Contractor’s method—-Validity c. 21 


"MADRAS ELEMENTARY EDUCATION 
ACT (XX OF 1920), Ss. 47 (2), 14—Primary 
‘School—Levy of fee—Prohibition on levy of 
fee—Validity—Statutory recognition cannot be 
withdrawn by executive Act ss. 37 


MADRAS GENERAL SALES TAX ACT (I 
‘OF 1959)—Works contract—Qontract for 
-demolition and reconstruction—Value of 
materials to be dismantled fixed in the contract 
—Assessee whether liable to pay sales tax on 
the sale value of the dismantled materials 

ea 22 





MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXII 
QF 1959), 5. 63—Scope—Suit for recovery of 
Possession of suit temple and its properties— 
“Trustees whether hereditary trustees— Question 
to be decided by Deputy GomMissioner—Suit 
barred TE 


———5S. 75-C (4) (a)—Scheme of management 
‘for temple—Rendered inoperative by notifica- 
tion—Repeal of old Act—Notification made 
ander old Act ceasing to operate by efflux of 
‘time—Scheme of management revived—Effect 
of repeal by a temporary Act or rule of an 
earlier Act or rule—“ntention of the legislature 

es 37 
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PROIECTION ACT (UI OF 1922)— 
GOVERNMENT GRANTS ACT (XV OF 
1895), S. 3—Suit for declaration of titlh—Land 
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to occupy after the specified period—-Whether 
State can take action under the Land Encroach- 
ment Act—Auction-purchaser whether entitled 
N rights under the City Tenants’ Protection 

ct .. 30 


MADRAS LAND REFORMS (FIXATION 


‘ OF CEILING ON LAND) ACT (LVIII OF 


1961), Ss. I0 (5), 78—Sale of land after notified 
date—Purchaser’s plea that the land should be 
included in the ceiling area of the vendor— 
Authorised officer rejecting request— Validity— 
—Scope of §. 10 (5) ; oe 32 


MADRAS MOTCR VEHIGLES RULES 
(1939), R. 155-A—Grant of permit for short 
route in the ghats—Existing operator operating 
a stage carriage in the plains—If may be 
preferred asa new entrant in sofar as the ghat 
route is concerned -. 20 


MADRAS PANCHAYATS ACT (XXXV OF 
1958), Ss. 23, 178 —Constitution of India (1950) 
—Election by Village Panchayat—Government 
Memorandum disqualifying Extra Departmental 
Village Postmaster from standing for election— 
Memorandum has no statutory force—Dise 
qualification must be by provision in the Act 
or at least by rules framed thereunder 34 


MADRAS VILLAGE COURTS ACT (I OF 
1889), Ss. 46, 73—Decree of Panchayat Court— 
Whether satisfies the requirement of S. 46— 
“And the reasons for such devision’’?—Scope 

12 


THE MADRAS (TRANSFERRED TERRI- 
TORY) JENMIKARAM  (THIRUPPU- 
VARAM) PAYMENT ABOLITION ACT 
(XXXII OF 1964), Ss. 9 (1) , 31-—-Land whether 
jenmom or not—Jurisdiction of Settlement 
Officer—Scope of S. 3I—In the absence of 
exclusive jurisdiction conferred on Settlement 
Officer jurisdiction of civil Court not taken 
away — 33 


MOHAMEDAN LAW—Cossharers—Suit for 
partition—Co-share claiming title by adverse 
possession—Animus requisite s A 


MOTOR VEHICLES ACT (IV OF 1939), 
S. 47—Motor Vehicles Rules (1940), R. 155-A 
—Grant of permit—Guiding principles— 
—Intendment of S. 47 (1) to prevail over 
R. 155-A—Lapse or error in the application 
of the principle—Susceptible tOo  revisional 
jurisdiction—Code of Civil Procedure (V of 
1908), S. 115 14 


MOTOR VEHICLES RULES (1940) » Rr. 155 
(3) (d), 155-A—Givil Procedure Uode (V of 
1908), S. r15— Award of marks—Experience as 
manager of an operating firm—Whether entitled 
to marks—Power of interference by CGourt— 
Scope—Constitutiou of India, Art. 226 .. 12 
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NEGOTIABLE INSTRUMENTS—Promissory 
mote—Suit on—Wife executing promissory note 
on behalf of her husband—Authority to act for 
and on behalf of her husband inferable from 
«circumstances -- 30 


NEGOTIABLE INSTRUMENTS ACT (XXVI 
“OF 1881), S. 87—Suit on promissory note— 
‘Insertion of rate of interest in the document by 
‘the plaintiff—Material alteration—Promissory 
mote inoperative ee 44 


PARTITION ACT (IV OF 1893), Ss. 2, 3— 
-Partition—Sale of property—Petition by sharer 
under S. 3—-Substantive right—Object—Trial 
Gourt should give opportunity to the petitioner 


wo 47 


‘PARTNERSHIP ACT (IX OF 1932), Ss. 32 
“(3), 72—Insolvency petition against partners of 
-2 partnership—Retired partner—Public notice 


-of retirement not given—Liability to be declared 
-as Insolvents sm È 


PROVINCIAL INSOLVENCY ACT (V OF 
1920), Ss. 37, 44——Suit for partition— 
-Mohamadan brothers—One brother adjudicated 
'insolvent—Discharge granted subsequently— 
‘No order of revesting—Legal representatives of 
‘Insolvent claiming partition—Properties have 
revested in the heirs of the insolvent .. 22 


‘REGISTRATION ACT (XVI OF 1908), S. 89 
(4)—Sale by Revenue Officer—Sale : certificate 
issued—Copy sent to Registration Officer— 
‘Certificate copy becomes registered document 
only ofter directions contained in the Madras 
-Registration Manual are complied with—Vacant 
‘site—Possession follows title »» 13 


‘SALE OF GOODS ACT (II OF 1930), S. 54 
(2)—Contract for sale of gram—Advance paid 
by buyer—Buyer cancelling contract—Re-sale 


‘Or gram by seller—Buyer whether liable 
‘for the difference between sale price and 
‘contract price ; 8 


“TAMIL NADU QULTIVATING TENANTS 
-ARREARS OF RENT (RELIEF) ACT (XXII 
OF 1972), S. 2 (c)—TAMIL NADU QULTT- 
VATING TENANTS’ PROTECTION ACT 
(XXV OF 1955), $.2 (aa), (e)—Suit for recovery 
-of arrears of rent—Lease of land for cultivation 
Permanent occupany tenant with heritable 
-and alienable right—Tenant cannot be evicted 
:for arrears ofrent— Tenant not entitled to benefit 
of Tamil Nadu Act (XXI of 1972) .. 29 


“TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS AQT (XXI 
"OF 1959), S. 2 (1)—Jain Institution—Notifica- 
tion by the Government extending the provi- 
‘sions Of the Act to the institution —Validity of 
Notification—S, 2 (1) not arbitrary -- 9 


TAMIL NADU LAND REFORMS (FIXA- 
“TION OF GEILING ON LAND) ACT (LVIII 
“OF 1961), Ss. 73 (i) (b), 3 (49)—Trust owning 
flands—Notice to show cause why excess lands 


T. N. L. R. ACT (1961)—(Contd.). 


beyond 30 acres should not be handed over to 
Government — Definition of trust—Trust 
intended for public purpose of a religious or 
charitable or Of an educational nature entitled 
to exemptiOn—Whether trust is ‘public’ of 
‘private’ not material—Construction of trust 
deed—Duty of Court—Immaterial recitals to 
be ignored ws: 23 


TAMILNADU PANCHAYAT ACT (XXXV 
OF 1958) AND TAMIL NADU PANCHAYAT 
(CONDUCT -OF ELECTION OF PRESI- 
DENT OF _ VILLAGE PANCHAYAT) 
RULES, 1970, Rr. 14 (2) and 19 (2) (4)— 
Panchayat — President — Election — Voting— 
Ballot paper—Mark—Marking on the reverse of 
ballot paper—Invalid—Liable to be rejected 

-- 28 


TAMIL NADU VILLAGE OFFIGERS 
RULES (1970), R.18—Scope and oe 


TORT—Compensation—Motor accidents claim 
—Accident resulting in death—No direct 
evidence—Doctrine of res ipsa  logquitur— 
Compensation how to bearrived at—Relevant 
factors -. 34 


TRADE AND MERCHANDISE ACT (LXIII 
OF 1958), Ss. 11 (a), 12 (1), R. 53 (2)—Applica- 
tion for rectification of registered trade mark— 
Trade mark resembling previously registered 
trade mark—lIdentical with and deceptively 
similar—Overall similarity as might lead to 
confusion of the one for the other—Rectification 
ordered—-Failure to file evidence cannot be 
penalised -- 26 


TRANSFER OF PROPERTY ACT (IV OF 
1882)—Movable property~Sale of Lorry— 
Part consideration paid—Delivery of possession 
effected—Transfer of registry not effected— Suit 
for balance of consideration—Whether amount 
can be withheld by purchaser—Effect of not 
obtaining transfer of registration emer 


——-—Ss. 5 and 53—Surrender by life-tenant in 
favour of remaindermen—No transfer of pro= 
perty involved cree | 


———S. 55 (2) (6)—Agreement of sale of 
immovable property—Defect in title—Purchaser 
rescinding contract—Return of purchase-Money 
—Buyer entitled to charge on the property 





S. 106—Registered letter by landlord 
to tenant—Letter returned with endorsement 
‘not found’—Whether sufficient notice— 
Presumption—Scope—General Clauses Act (X 
of 1897), S.27—Evidence Act (I of 1872), 
S. 114 a 2 


TRAVANCORE JENMI AND KUDIYAN 
ACT OF 1071 M.E. (AS AMENDED IN 1108, 
M.E.)—Redemption of ofhi—Intention of the 
parties—Kanom whether irredeemable or 


T.J. & K; ACT (1071 M. E,)—(Contd,). « 


redeemable—Whatis relevant is what the parties 
agreed upon at the time when they entered 
into the transaction— Construction of document 

= 33 
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, TRUST—Deed of endorsement for performanc? 
of temple festivals — Cancellation of deed by 
author of the trust and execution ofanother deed 


wat 
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TRUST =(Contd.), = ` yop Sere. | 


of endorsement--Gancellation whether valid—In. 
the absence of reservation by the settlor of power 
to alter the line of succession, he has no power- 
to alter subsequently ss ak 


i 


Trustee borrowing money executing ® 


promissory note—Creditor ' if _ can proceed 
against trust properties a ge d AT 
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“The alveni of évery New Yeari is hailed 
all over the world with feelings | öf joy 


coupled with a prayerful wish that the 


incoming year would bring happiness and 
prosperity. No tear is, however, shed 
over the expiring year. “The year is 
going, let him go”, ‘said Tennyson. And 
28 if to give a parting kick, the poet sang: 
“Ring out the old, ring in the new”. 
But the past cannot be dismissed ‘so easily, 
for the past sows the seeds of the future 
and ‘often carries a warning against 
pitfalls which . it _would ‘be wise, - - to 


eet plt eg 


‘The year 1972 opened ‘full: of promise. for 
the country. It was a ‘doubly auspicious 
"year. It was ‘the year ‘of “the: silver 
jubilee of India’s attainment: of political 
independence. ` “Also, ` ‘the couritry’ “had ` 
come ‘out ‘triumphant ` ‘in the war “with 
“Pakistan,’ India* had, in~the’-- “process, 
succéssfully- “withstood - external political 
‘pressures and ` threatening" Postiires : by 
interésted “powers, Thè’ country’ s pres- 
tige ` shot- up. «They were’ stirring, days 
and a united’ country felt;-as it were, ‘on 
‘top. Of the ‘world. - The conclusion “of 
the: - -Simla Pact" between © India - ‘and 
‘Pakistan “by “which the ‘two’ Countries 
agréed tat all’ ‘outstanding ¢ questions and 
"differences betweéery them should be-settled 
bilaterally by “negotiations without: the 
-interferen¢e’ of’ any ` ‘third’ ‘country gave: 
“tise to’ ‘hopes'that 1 the ‘chapter of confon 
“tation” between’ the ‘two'- countries” had 


Come: to an end. paving the way for “ 
- fruitful era_ of co-operation and friend- 
„ship. But, as ‘the year progressed a 

-Somewhat. different picture. began. to 

„emerge in several directions both in the 
matter. of the. country’s economy and 
.. Internal conditions as well as in the atti- 
‘tudes of foreign powers. Normalisation 
-of relations with Pakistan is _ dragging 

on painfully. In Uganda, the Asians 

(almost wholly Indians) have been 

callously expelled and Gen. Amin has 

paid the cynical tribute -that their depar, 

‘ture-‘has been ‘ orderly and peaceful’, 
Relations with that emerging third super- 

“power: ofthe world—China —continue 
"to be negative. No doubt, like Barkis 
“in David Copperfield, “India is willing” 

“but; “unlike Peggoty, ‘China does not 

“dondéscend: to state “China: is also will- 
“ing” As for the internal conditions in 

“the-‘country, today we ‘seem to be back 
«to: riots ‘and dissensions,- starvation and 
“poverty, vast areas affected by drought 

and other areas inundated by floods, to 

the reality. that is India, the reality that 

no Government so far has been able to 

tackle and ovércome.: There js an 

obscuration of -natjonal . loyalties . and 

upsurge of regionalism. Cross-currents 

of political factionalism, ethnic diver- 

‘sities and: ‘linguistic. passions are.‘ raising 
-their 'ùgly:-heads whipping -up the baser 
“side: éf-human; nature,- distorting national 
„values: andprecluding -the .development 
“of a feéling-of ‘Indianness’ and the evolu- 
‘stién’‘ af -an - Indiane ethos. -Today in 
g Pour’ couiitry we have:the picture of‘-States 
‘wher ticighbour-- - fights: against. neigh- 


Apu "en 


ahir. ‘States whêre- Amazing scenes. are 
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enacted casting to the winds hoary and 
hallowéd parliamentary procedures and 
practices, States where governments are 
deliberately brought down and others 
set up by adroit political manoeuvring, 
Again, there is hardly any State these 


days which is not jolted and riven by: 


student agitations. The ‘student world 
is seething with discontent. May be, it 
As a universal | malaise. But- the pity of 
“jt is that our young men: and young 
-women ‘are’ disturbed by a desire: for 
‘ change with no precise idea of the type 
` of change ‘they would like to have. This - 
is unfortunate, for it is putting back the 
clock of progress of the countrys In the . 
process, the value of discipline is lost and 
they, who are our hope for the- future, 
get little of real education, i - 


The bane of our country at present is that 

_there are too many politicians. , Politics 
_has crept into every sphere of life... So- 
called leaders and pseudo-workers - live 
. and thrive, on'politics.. They are. busy 
appealing to narrow sectional and paro- 
chial interests not because, theyeven believe 
-in them but just because of their anxiety 
. to be in the lime-light. They are often . 
nothing but ‘rabblerousers’. It is easy 
-to suggest “Ring out the false, ring.in the 
true’. But the masses being what they 
are, it is difficult. to effectively . implement ; 
the’ advice. One may as well exclaim: 


O that there might í in India A poga 
p A duty on hypocrisy, Bs on aad 
_ A tax on humbug, an excise. ` 
On solemn aaa t 7 = py 


: To. the legal community; some. events - 

of ‘the year carry special . interest. . 
‘The election of Dr. Nagendra Singh as 
_a Judge of -the -Interhational Court. of 
- Justice is a matter for gratification. -The | 
: last Indian to; be glected to, the post. was . 
: Sir. B.. N: Rao. : Years have rolled on 
. since then, and. it was- time for: India to 
. make- its contribution. again, _A_-jurist - 
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of eminence, a scholar with a fine reputa- 
tion, author of a number of valuable 
books, a. person ‘rich in experience in 
diverse fields of administration, Dr. 
Singh’s choice for the post of Judge was 
a fitting recognition of his stature as_an 
international jurist and an expert in 
international relations. 


The J. C. ‘Shah Committee o on the Arrears 
in the High Courts ‘appointed to examine 
in depth. that question and to suggest 
. remedial measures and solutions bas 
' submitted. its report. It is well-known 
‘that the’ ‘accumulation of cases. in the 
higher . Courts had assumed vast and 
alarming proportions end the stage had 
been reached when `a tinkering with the 
problem ` ór „providing, . palliatives ` Or 
dealing with any particular aspect of the 
problem would be an exerċise in futility. 
"According to‘ a recent estimate, the 
number of pending cases in the Supreme 
‘Gourt had risen from 6,270 in 1969 to 
8,572 in 1971. And in the seventeen 
High Courts iri the country, the number 
of cases to be disposed of had’ risen from 
3,78038 in 1969: to 4,02,344 in 1971. 
-A rough estimate would have it that 
. the arrears of. cases in the Allahabad 
: High Court come to a, 000, in the 
- Bombay High, Court to 40, 000 and in- -the 
 Galcutta High ¢ Court to- 177,000. This state 
of. affairs has resulted , notwithstanding 
the fact that the number of Judges in the 
. Supreme “Court: rose from: 12 to 14 and 
in. the High Courts from 245 to 325 
_ during: the last five years, It is said that 


in the Bombay High Court cases do not 


come up, for hearing for five to six years 
and on the appellate s side of. that Court the 
- first, appeals of 1969 are yet to be taken 
‘up and that writ petitions of 1969 were 
awaiting disposal, According to a state- 
ment made by Mr. H. R. Gokhale, the 
. Law, Minister, in, reply te a, question in 


_ Parliament, on Decémber 5 the number 


- of; cases ‘still ‘pending: in, the ‘Supreme 
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Court and the High Courts for more than 
five years was 192 and 43,056 respectively, 
He stated further that no-case was pend- 
ing in the Supreme Court for more than 
10 years while the number of cases pending 
in the High Courts for that duration were 
5,218, These figures -are revealing as 
well as stzggering. There is no single 
Panacea for the evil, Even as verious 
factors are referred, to as contributing to 
the accumulation of cases, like the litigious 
spirit of the people, tendency to indulge in 
lengthy arguments by lawyers, cumber- 
some procedures, existence of too many 
appeals, the guaranteed freedoms under 
the Constitution, industrialisation and 
growth oftrade end commerce, ill-draf- 
ted statutes and their failure to state the 
law clearly, population explosion etc., 
various remedies have also been suggested 
such as simplification of procedure, pres- 
cription ofa higher court-fee for writ peti- 
tions, restriction of appeals, setting limit 
to the time to be allotted to each case as 
in the U.S. Supreme Court etc. It is 
for the Government to take prompt action 
on the recommendations of the J.C, Shah 
Committee, 


The legislative output of the year shows 
no signs of abating but continues to be 
phenomenal with statutes of varying 
dimensions. More than a hundred new 
enactments have crept into the statute 
book including four Constitution Amend- 
ment Acts, and Acts like the Newspapers 
(Price Control) Act (XV of 1972); the 
Aligarh Muslim University (Amendment) 
Act (XXXIV of 1972), Hire Purchase 
Act (XXVI of 1972), the National 
Service Act (XXVIII of 1972) etca 
Not all of them can claim to be free 


from ambiguities nor escape the criticism . 


of Justice Scarman generally of statutes: 


“The statutes are elaborate to the point ` 


of complexity; detailed to the point of 
unintelligibility; yet strangely uninfore 
mative on matters of principle.” 


of the Constitution. While 


Among. the notable pronouncements of 
the Supreme Court reported during the 
year, the decision in Union of India v. H.S. 
Dhillon*, attracts. attention for the princi- 
ple it enunciates, namely, that Article 248 
of the Constitution is framed in the widest 
possible terms, and on its terms the only 
question to be asked in considering Parlia- 


‘ment’s competency to legilate on a 


particular matter, is whether the matter 
sought to be legislated upon is included 
in List II or List III and no question has 
to be asked about List I and that if the 
answer is in the negative Parliament has 
power to make Jaws on that matter. 
In other words, if a Central Act does not 
enter or invade the prohibited fields there 
is no point in trying to decide as to under 
which entry or entries of List I or List III 
a Central Act would rightly fit in. With 
respect, it may be stated that this definite 
guideline is somewhat different from what 
was generally adopted hitherto. Another 
interesting decision is that in Narasimhan 
v. Chokkappa®, where it was laid down that 
an imputation concerning a company or 
an association or collection of individuals 
May amount to defamation; but such a 
collection of persons must be an identifi- 
able body so that it is possible to say with 
definiteness that a group of particular 
persons as distinguished from the rest of 
the community was defamed and that 
there is no differcnce in principle bet- 
ween section 499, Explanation 2 of the 
Penal Code and the law applied in such 
cases in England. Perhaps the most 
momentous decision of the year is that* 
striking down provisions of the Newspaper 
(Price Control) Act of 1972 as violative 
inter alia of the freedoms under Article 19 
the First 





1. (1972) 2 S.C.J. 379: (1972) 21.T.J. 258: 
83 LT.R. 582: AI.R. 1972 S.C. 1061. 

2: (1972) 2 S.C.J. 596:(1972) 2 S.C.C. 680: 
(1972) 2 S.C.W.R. 559: 972) 2 M.L.J. (S.C.) 
61: (1972) 2 An W.R. SE) 61; ALR. 1972 
S.C. 2609. ` 

* Unreported, 
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Amendment -to- the .U.S..: Constitution, 
enacts an absolute. prohibition. on freédorn 
of \press. and admits .no. èxception, ~the 
position in this. country. is not the. samé. 


Though ‘as. early ås 1950, the :Suprenie — 


Court, had. -récognised*, that freedom of 
speech. guaranteed. under, Article.-19 .(1) 
(a) would cover freedom: of- press: and 
freedom: of ;-circulation, :: yet limitation 
on such fight.can be‘imposed: so: long:.as 
it does not‘transgress.the ambit of Article 
19 (2)|:which:- authorises :the- imposition 
of ‘‘réasonable. restrictions’, -What ĉon- 
stitutes a reasonable:réstriction is essei- 
tially. a problem of construction, ` 
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Law,is-not always a perfect;best; Neither 
the, Jegislatornor the. Judge has the frec- 


dom to. experiment that the scientist has 


in. his. laboratory. , But all the time we 
have to- remind ourselves’ that “the rule 
of lawi is a dynamic concept for the:expan- 
sion. and fulfilment of which. jurists are 
primarily responsible and -which should 
be employed not cnly: to. safeguard. and 
advance the civil, and political rights of 
the, individual i ina free society, but also 
to establish. social,.-economic, educa- 
tional , and Gauiral conditions „under 
which his -legitimate aspiretions and 
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THE 55TH INTERNATIONAL LAW 
CONFERENCE AT NEW YORK, 
RECENT CHANGES IN THE BRI- 
TISH SYSTEM OF CRIMINAL JUS- 
TICE AND SOME ASPECTS OF THE 
AMERICAN JUDICIARY.” 


By > 
The Hon*ble the Chief Justice 
Thira K. VEERASWAMY. 


In the wake of more and more coun- 
tries becoming sovereigo and indepen- 
dent, international problems have been 
naturally increasing án their proportion. 
In order to solve and harmonise inter- 
national relations, preserve and promote 
international peace, development and 
prosperity, there is progressive awareness 
of the necessity to evolve and apply the 
right and adequate means to achieve 
that purpose. -One of such major as- 
pects is the continuous evolution of 
International Regulations and Codes, to 
govern and guide adjustment of interna- 
tional relations in numerous spheres. 
The International Law Association has 
contributed considerably to help the 
evolution. This is an Association found- 
ed originally at Brussels about 100 years 
ago. 1973 is its centenary year which 
will be celebrated at the place of its 
birth next year. The headquarters of 
the Association is now located in Lon- 
don. Lord Wilberforce, 2 Member of 
the House of Lords, és the Chairman 
of the Executive Committee, and the 
President of the Association is elected 
at the biennial meetings of the Associa- 
tion. The 55th Conference was held in 
New York on 21st through 26th of 
August. About 6 or 7 from India, in- 
cluding the Chief Justice of India who 
is the Chairman of the Indian Branch, 
and myself (I happen to be the Chairman 
of the local centre) attended the Conferf- 
ence, A variety of international sub- 
jects were discussed which included In- 
ternational Protection of Human Rights, 
with special reference to the Elimina- 
tion of Racial Discrimination, Draft 





* A Radio talk recently Broadcast b A 
India Radio, Madras, PAE Gi 
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Revised General Code for the Pacific 
Settlement of International Disputes, 
International Commercial Arbitration, 
Medical Law, Monetary Law and Interna- 
tional Security and Co-operation, wéth 
special reference to certain aspects of 
Disarmament. There were also other 
subjects discussed like the Deep Sea 
Mining and Foreign Investments in 
Developing Countries, with special re- 
ference to completion of Model Draft 
Contract. The importance of these 
topics will immediately be realised. It 
is, however, not possible to dwell on 
any of the-subjects as discussed in any 
detail within the campus of a small 
speech or article. At the meetings of 
the Conference and at the Committee 
stages, there was a comprehensive dis- 
cussion of most of the subjects and cer- 
tain conclusions were arrived at. In 
particular, however, I should like to 
touch on the report of the Peaceful 
Settlement of the International Disputes, 
the object of which is to assist and pre- 
serve International Peace and fair rela- 
tions between Nations. The Committee 
which reported on the matter was chair- 
ed by Professor Louis B. Sohn of the 
United States of America. It had be- 
gun first under the Chairmanship of 
the eminent Danish Jurist, Judge N. V. 
Boeg. It drafted a Code providing for 
general treaty for the peaceful settlement 
of International Disputes. The Draft 
Code contains 38 Articles which deal 
with general Obligations, Negotiations, 
Good Offices, Mediation, Fact Finding 
Commissions of Inquiry, Conciliation, 
Arbitration and Judicial Settlement. At 
the Conference, the Draft Code was dis- 
cussed in the sense that there were many 
speeches made by Delegates from diffe- 
rent Countries. It was obvious that the 
Draft Code ‘contained provisions which 
were of serious implications to the 
Sovereignty of Independent States which 
may opt to be parties to the treaty. 
Article (1) declares that the States, as 
parties to the Treat, solemnly re-affirm 


` their obligation to seattle their Interna- 


tional Disputes by peaceful means in 
such a manner that International Peace 


6 THE MADRAS LAW JOURNAL 


and Securjty and Justice are not endan- 
gered. There were some Articles which 
were of a controversial character, about 
which there was some general discus- 
sion. But unfortunately, having regard 
to the shortness of time, the provisions 
of the Draft Code could not be each 
separately considered in depth which 
should necessarily be done before sub- 
scribing to the Resolution, expressing 
the hope that the General Assembly of 
the United Nations might wish to esta- 
blish a Special Committee to study the 
instrument and other proposals for the 
improvement and consolidation of the 
various means for settling International 
Disputes and requesting the President of 
the Association to transmit the report of 
the Committee to the Secretary-General 
of the United Nations as an official 
document to be distributed to all Mem- 
bers of the United Nations in connection: 
with the item on the Agenda of the 
General Assembly relating to the imple- 
mentation of the declaration of streng- 
thening of International Security. The 
Draft Resolution on the Draft Code 
also contemplated recommendation that 
each of the Branches of the Associa- 
tion should present a copy of the Report 
of the Committee on the Charter of the 
United Nations to the Foreign Minis- 
try of its Country together with an 
enquiry whether, in what circumstances 
and to what extent, the Government of 
that country might be willing to accept 
the proposed General Treaty. When the 
Draft Resolution was put to vote in that 
form, some of us felt, and this was voic- 
ed to the Chairman, that in view of the 
fact that most of the Members, desired 
to study the Articles in greater depth, 
the Draft should be finally considered 
only at the next Conference of the 
Association. The Draft Resolution as 
proposed by the Committee, as well as 
the view of some of us were put to vote, 
and the result of it was that the Draft, 
by a majority vote, stands adjourned to 
the next Conference for closer study and 
examination in depth of each of the pro- 
visions separately of the Draft Code. I 
hope and trust that before that event 
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occurs, the Indian Branch and the local 
centres in India of the Association will 
take up this matter for careful consi- 
deration, The International Law Asso- 
ciation had arranged for certain social 
events at intervals between tbe Confer- 
ence or Committee Meetings which were 
really enjoyable. 


Apart from attending the International 
Law Conference at New York, I bad 
occasion -to visit all sorts of Courts, 
Criminal and Civil, in London and in 
some of the places in the United States. 
We know: generally of the legal system 
obtaining in England and the hierarchy 
of Courts there. Recently in 1971 the 
Parliament has enacted the Courts Act 
of that year. This was preceded by 
an investigation by a Royal Commission 
on Assizes and Quarter Sessions. The 
Act has brought about far-reaching 
changes, the essential features being, sim- 
plifying the structure of the Courts by 
abolishing the Courts of- Assizes, the Cen- 
tral Criminal Court, Lancashire Crown 
Courts and the Court of Quarter Ses- 
sions, all of which will cease to exist as 
separate Courts, deploying Judge power 
as flexibly as possible, relating Court loca- 
tions to travelling facilities for the pub- 
lic, securing efficient administration of 
all Court .services, and ensuring that 
Courts are built and maintained as 
economically and - efficiently as possible. - 
The Act has achieved a complete sepa- 
ration of criminal and civil business of 
the- higher Courts and the re-constitution 
of- the Supreme Court so that it shall 
consist of the Court of Appeal, the High 
Court with Civil Jurisdiction and a single 
Court to be called the Crown Court, for 
criminal work above the level of Magis- 
trates.: The Crown Court as a Superior 
Court of criminal jurisdiction will exer- 
cise its jurisdiction throughout England 
and Wales.. The Judges of various- 
divisions, as the Queens Bench Divi- 
sion, the Chancery Division, Equity 
Division, Divorce-and so forth have now 
become interchangeable, unlike before. 
By making the structure of the Court 
system more simple and comprehensive 
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the Courts are made more convenient 
which offer the possibility of very consi- 
derable improvement in the speed and 
predictability with which cases are 
brought to trial, the system has less 
built-in demarcations of all kinds, and 
it will be a more flexible one and have 
a unified administration with the possi- 
bility of better control. Another result- 
ing benefit will be the more effective use 
of the Judges and more even distribution 
of the Court-load over areas dependent 
upon common services. Yet another 
aspect of the changes és that they will 
make more economic use of the Bar, 
solicitors, the Probation Service, Court 
Officers, Shorthand Writers, Prison Offi- 
cers and other people serving groups of 
Courts, and better use of existing 
Court buildings. 


In the United States they have two tiers 
of Courts, one of the Federal and the 
other of the State system, the former 
only dealing with Constitutional matters, 
and the latter only internal questions. 
The two systems are functioning side by 
side but independently. The outstand- 
ing feature of the American system is, 
the brief hearing allowed. In the State 
Courts, a duration of not more than 45 


minutes is allowed for argument, and in 
the Supreme Court of the United States 
and most of the other Federal Courts 
lower down, one hour is allowed for the 
purpose. Most of the work relating to 
deciding cases is done by Judges in their 
chambers and by discussion in the Con- 
ference Rooms. Judges of the two sys- 
tems are assisted by Law Clerks who are 
young recruits from Law Institutes. 
There is no Evidence Act, such as we 
have here. A statement made to a Police 
Officer by an accused even if it be in 
the nature of a confession, is freely ad- 
missible in evidence, and so too, hear- 
say evidence, though subject to certain 
fine limitations. The Jury system is 
still prevalent in the United Kingdom as 
well as in the United States for criminal 
cases. In England, Capital Punishment 
has been suspended as an experimental 
measure for about five years, and in the 
United States, a recent judgment of the 
Supreme Court in Purman v. Georgia 
has held by a majority opinion that im- 
position and carrying out of death 
penalty would constitute arbitrary, cruel 
and unusual punishment in violation of 
the 8th and 14th Amendments to the 
U. S. Constitution. 
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‘LEGAL ASSISTANCE: ITALIAN 
STYLE. 
By 


Dr. JosEPH MINATTUR, 


Barrister-ai-law. 


In most civil law countries, legal aid to 
the poor litigant is well organized} It 
is a public function and is regulated by 
law. The system provides for legal 
advice to the litigant.as also for representa- 
tion in Court. 


We shall consider how the system is 
organized in Italy. There are constitu- 
tional and statutory provisions for legal 
aid in Italy. Article 24 (3) of the Italian 
Constitution of Ist January, 1948, reads: 
The ‘indigent are entitled, through 
special provisions, to proper means for 
action or defence at all levels of juris- 
diction. 

This guarantees free Jegal aid to the indi- 
gent in civil, criminal and special Courts, 
It is available to nationals as well as 
aliens and natural and legal persons, 


Barring a few specified minor cases, 
parties to a civil suit and the accused in 
criminal proceedings, are required to be 
represented by Counsel, In civil pro- 
ceedings involving small amounts, crimi- 
nal proceedings for minor offences the 
maximum penalty for which is a fine 
of three thousand lire and imprisonment 
for one month, taxation and disciplinary 
proceedings, it is not compulsory for the 
litigant to be represented by Counsel; he 
p 


1. Professor Ehrensweig writes that ‘‘ even in 


the most dictatorial country in the civil-law orbit, 
the ‘little man ’ has had access to the Judges and 
justice more readily and more effectively than in 
this country [that is the United States] which has 
perfected its procedure for commercial needs 
while relegating the righting of every day’s wrongs 
to law-less and lawyer-legs small claims Courts 
and charity of legal aid’? [Review of R. B. 
Schlesinger’s Comparatfey Law (2nd Edition)] 
69 Yale Law Journal 363 (1959). 
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can, if he chooses, exercise his right to 
provide for his defence through Counsel, 
This compulsory provision has been made 
because of the Italian’s conviction that 
every citizen should be given a full 
guarantee and assurance of defence so 
that any possibility of his sustaining 
detriment or loss due to his limited know- 
ledge of law is eliminated*. Because 
of this requirement regarding compul- 
sory representation by Counsel provision 
has alsa been made for legal aid. 
Nearly two hundred years ago (in 
1786, ta be exact) the Duke of Tuscany 
in his Edict for the Reform of Criminal 
Law in his dominion provided: 


In all criminal trials, in places where 
there is na lawyer appointed as the 
defender of accused persons who are poor 
an advocate shall be named ex officia for 
the poor and unfortunate who are 
accused and who have no advocates of 
their own 8, 


This is essentially modern Italian law 
as well, In criminal trials in Italy, 
if the accused does not engage a Counsel, 
the judge is obliged to appoint a defence 
Counsel who is bound to take appropriate 
steps, 


There is no public defender system in 
Italy. The responsibility of defending 
the poor litigant is shouldered, at least 
in theory, by the entire profession, A 
human nature happens to be no diffe- 
rent on the shores of the Mediterranean 
from what it is on the banks of the 
Yamuna, the whole profession, in prac- 
tice, does not shoulder the burden, with 
the result that the lawyer assigned to the 
poor litigant is in general, a poor lawyer, 
poor in professional experience, if not 
in learning and below the average in 
material success, 








2. The International Commission of Jurists, 
The Rule of Law in Italy (1958) pages 42-43. 

3. Quoted in Cappelletti, Merryman and 
Perillo; The Italian Legal System (1967) page 96. 
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Every Court has a committe of judges and 
lawyers attached’ to it, entrusted with 
the duty of providing for legal aid in 
suitable cases, The application for legal 
zid is a formal document and is ordinarily 
prepared by an advocate, Jf the com- 
mittee is satisfied that the applicant’s 
Position is legally tenable and that he is 
unable to meet the expenses of litigation, 
an advocate, generally the one who draf- 
ted the application, is assigned to him. 
Tn case the applicant does not know any 
advocate wha is prepared to represent 
him, the committee will assign ta him any 
member of the bar and the advocate 
co assigned may not refuse his services 
withovt good cause.4 In the event of a 
poor litigant’s winning his case, the 
zdvocate’s fee will be paid by the other 
party; if he loses, the advocate may 
have to be content with a feeling of 
gratification that as a conscientious Jaw- 
yer he has done his “honorific and obli- 


gatory” duty of providing legal assistance. 


to an indigent litigant. 


Apart from this official organisation for 
legal aid, there are in most places and 
especially in large cities, a number of 
private institutions which provide legal 
aid, There are, for instance, associations 
for the free defence of the poor in criminal 
proceedings, Their active member- 
ship consists not only of brilliant young 
advocates who are eager to make a mark 
in the profession, but also of senior law- 
yers who are desirous of lending a help- 
ing hand to the poor litigant, There are 
also various bureaux for legal aid, The 
several bureaux set up to help workers 
of various categories in their disputes 
with employers are generally sponsored 
by trade unions or political parties. 
The Counsel engaged by these bureaux 
is paid a contignent fee, depending on 





| 4. Cappelletti and Perillo, Civil Procedure in 
Italy, 64 (1965). Dae eee as Hig 
j—2 


: unpopular litigation. There may 


the successful conclusion of the Jitigation 
for his client. . Servicemen’s associations 
have alsa established a number of bureaux 
for assisting persons injured in war. 
Here too, fee. will he paid to the Counsel 
on the successful outcome of his represen- 
tation®, 


These institutions may not be unworthy 
of emulation in India, especially the 
association of lawyers . where senior 
advocates, inspired by charitable dis- 
position, help the indigent to partici- 
pate in the benefit of their professional 
skill, It has been said that the system 
of legal aid in Italy is ‘‘markedly superior” 
to that prevailing in most parts of the 
United States” & 


One may make a reference here to 
he 
a case which outrages public opinion. 
Most lawyers would be hesitant to con- 
duct it, lest they be subject to social 
ostracism and possibly adverse financial 
consequences as wel]. When timidity 
seals the lips of most lawyers, it is, accord- 
ing to Italian tradition, the duty of the 
president of the local bar council (law- 
yer’s guild) to accept the brief and con- 
duct the unpopular case,” 


Where the senior lawyers are not very 
enthusiastic in coming to the aid of the 
litigant who cannot afford to pay their 
generous fees, the system prevalent in 
Spain may merit adoption. There also, 
as in Italy, giving legal aid to the poor 
is regarded as the duty of the whole 
profession. Here the senior and success- 
ful lawyers are prevented from shirking 
their responsibilities to the poor, leaving 
them to the vnskiñed, though tender, 





5. International Commission of Jurists, The 
Rule of Law in Italy, piges 43-44. 

6. Cappelletti, Merryran and. Perillo, op. 
cit., page 96. . 

7. Ibid, page 96. 
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mercies „of the inexperienced and un- 
successful junior lawyers. As members 
of the Bar are appointed in alphabetical 
order ta represent the poor litigant, a 
senior advocate too will have to accept 
a poor man’s brief when his turn comes 8, 


There is magic in the alphabet; its level- 
ling process, as relentless as death, may, 
in the present context, save many a 
poor man from penury, misery and even 
death, 





8. Daniel E. Murray, ‘f A Survey of Civil Pro. 
cedure in Spain and. Some Comparisons with 
Civil Procedure in the United States, ” 37 Tulane 
‘Law Review, (1962-63), 399. Murray writes: 
“Tt would appear that an indigent Spaniard hasa 
relatively good chance of being represented by 
experienced attorneys, While the American indi- 
gent must usually begcontént with the services 
ofa Hovice who is gaining experience at the ex- 
pense of the client.” 
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TAX-FEE DISTINCTION: AN 
‘EXEGENSIS 
By 


K. R. UDAYABHANU* 


The Problem: 


The intricate and fast changing tapes- 
try of tax laws in India calls for com- 
prehensive exposition of all aspects of 
fiscal legislations thereby exploring the 
possibilites of an all-out pooling and 
mobilization of resources. Inteligent 
tax-laws can rewnte economics and 
sociology of the country providing a 
different finale to the Asian drama. The 
area of tax-fee distinction has a definite 
place in an emerging socionomic juris- 
prudence of a developing country. 


At the threshold of the labyrinthine 
problems of taxation is the question of- 
identifying an dmpost as tax or fee. 
The vires of a large number of mone- 
tary imposts rotates round this question. 
Although it has been asserted many 2 
time by Courts that there is no generic 
difference belween a tax and a fee, for 
all legislative purposes the Constitution 
has maintained a clear distinction bet- 
ween the two. The scheme of the divi- 
sion of taxing powers between the Cen- 
tre and the States is so indigenous that 
not only the direct-indirect tax dicho- 
tomy adopted by some federations is 
completely avoided but power to impose 
specific taxes is given to the union and 
units without much scope for overlap- 
ping. But the power to impose a fes 
is granted dn respect of all matters 





"LLM., Dip. in Parliamentary Institu- 
tions and Procedure, Parliamentary Fellow in 
1971 ; Assistant Editor, Journal of the Indian 
Law Institute. The paper is partly adapte” from 
the L. L. M., dissertation—Taxing Power Under 
the Constitution—written under the supervision 
of Dr. A. T. Markose and Parameswaran of 
the Kerala University 

1. See Commr., H R E. v, L.T. Swamiar, 
1954 S.C.J. 335 : (1954) S.C.R. 1005 : (1954) 
1M.L.J. 596: A.L.R. 1954 S.C. 282 at 296; Mingir- 
Rampur Coal Co. v. State of Orissa, AIR. 1961 
S.C. 459 at 464, 
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1) 


within the legislative power of the'Cen- 
tre or States, 


Generally legislative power includes all 
incidental and subsidiary powers.” But 
the power to impose a tax is not an 
incidental or subsidiary power.2 A fee 
entry on the other hand has to be read 
as an adjunct to every legislative entry 
including the power to levy particular 
taxes. Registration fees and licence fees 
are taken from dealers under the sales- 
tax laws enacted under Entry 54, List 
II. 


The object of this paper is to high- 
light the distinctive features of the two 
types of imposts and point out the sig- 
nificance of the decision of the Supreme 
Court in Nagar Mahapalika, Varanasi 
v. Durga Das‘, which has added a new 
dimension to the issues involved. 


The Approach: 


The constitutional : provisions which 
maintain a distinction between a tax 
and a fee can be enumerated as fol- 
lows:— 


(1) Article 110 (2) and Article 199 (2) 
$ expressly exclude fee from the 
definition of a Money Bill. 


(2) Article 277 refers to taxes and 
j fees separately. 


(3) The power to impose tax is clearly 
divided between list I and list M 
without including any tax entry 

in list II. But all the three lists 
include the entry: Fees in respect 
of any of the matters in this list, 
but not including fees taken in 
any Court. 


Although Article 266 provides 


that all moneys -received by the 
Government of India or the 


(4) 





2. Seervai, Constitutional Law of India, 904 
_ (1967). | 

3. See M, P. V. Sundaramier @ Co. V. State 
of A.P.: 1958 S.C.J. 459 : (1958) S.C.R. 1422 : 
(1958) 1 An.W.R. (S.C.) 179 : (1958) 1 MLL.J. 
(S.C.) 179: ALR. 1958 S.C. 468. 

4, (1968) 2 S.C.J. 830: ALR. 1968 S.C. 
1119. i 
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Government of a State shall be 
credited to the respective con- 
solidated funds, generally the 
proceeds of a fee do not form 
part of the consolidated fund. 


The only constitutional provision which 
speaks of the content of the concept of 
tax is Article 366 (28), which states: 
“taxation” includes the imposition of 
any tax or impost, whether general or 
local or special, and “tax” shall be con- 
Strued accordingly. This definition jus- 
tifies the Court’s adoption of Selig- 
man’s dictum that the taxing power of 
a State may manifest itself in three 
different forms known respectively as 
special assessments, fees and taxes®. But 
beyond that the definition clause does 
not define a tax. The Court had to bor- 
row the concepts from the common law 
to decipher the term ‘tax’. This led to the 
adoption of the “neat and terse”® defi- 
nition of tax by Latham, CJ., in 
Mathews v. Chickory Marketing Board’ 
occupying a place in the Constitution 
Law of India. The definition runs as 
follows:—A tax is a compulsory exac- 
tion of money by puilic authority for 
public purposes enforceable by law and 
is not payment for services rendered’$ 


The term ‘fee’ Mukherjea, J., observed, 
ås generally defined to be a charge for a 
special service rendered to individuals 
by some governmental agency.® But 
the Court struck a note of caution that 
the word ‘fee’ could not be said to have 
acquired a rigid technical meaning in 
the English language indicating only a 
levy in return for services.° Later judi- 
cial decisions have brought out the 
‘different aspects of fee and this has yet 
to be settled conclusively. 








5. See Commr., H R. E. v. L. T. Swamiar, 
supra, note 1 at 296 

6. See Gajendragadkar, J., in Hingir- Rampur 
Coal Co. V. State of Orissa, A.LR. 1961 S.C, 459 
at 464. 

7. 60 C.L.R. 263. 

8. Id.at 276. ? 

9. Supra note 5 at W5. 

10. Sarkar, J., in the Corporation of Calcutta 
v. Liberty Cinema, ALR. 1965 S.C. 1107 at 1113- 


12 


Fees are. generally of two categories: fee 
for licences and fee for services render- 
ed. The former category has necessi- 
tated certain re-thinking in the entire area 
of fiscal imposts: “A licence”, accord- 
ing to Cunliffe, J., “is merely a pernus- 
sion granted to a particular person to 
do a particular thing at a fixed place 
during a determinate period.” The 
fee attached to such a permit is a speci- 
fic sum of money to be collected from 
the licensee for the purpose of covering 
the expenses of the licence, its registra- 
tion. Time and again the true charac- 
ter of the fee for licences i€ whether 
it is an off-shoot of police power or not 
has been before the Court, although 
it has not much relevance in the Indian 
context. But for the sake of clarity it 
may be pointed out that the essence of 
police power is supervision, control and 
regulation of an activity and it is exact- 
ly what the licences are meant for. In 
fees for licences the quid pro quo must 
be understood in a wide sense so-as to 
include the cost incurred for effectuating 
the control.13 In such cases any imme- 
diate advantage or benefit is absent to 
the licensee although in the course of 
time such regulation would be in the 
interest of the activity. 


Whether a particular levy is a tax or a 
fee is a question of mixed Jaw and fact. 
The following ingredients can be pick: 
ed out to explain the distinction be- 
tween the two kinds of imposts: 


(1) A tax is a compulsory levy and is 
enforceable by Jaw. The ‘coercive’ els- 
ment is very much evident in taxes. 


nen eee 

11. See in Municipal Corporation of Rangoon 
y. Sooratee Bara Bazar Co., (1927) LL.R. 5 Rang. 
212 at 129 quoted by Ayyangar, J., in Corporation 
of Calcutta V. Liberty Cinema, A.LR. 1965 S.C. 
1107 at 1127. 

12. See the observation of Venkatarama 
Ayyar, J., im Varadachari v. State of Madras, 
LLR. (1953) Mad, 217 : (1952) 2 M.LJ. 410 : 
ALR. 1952 Mad. 764 #t 765. See also Nagar 
Mahapalika, Varanasi, V. Durga Das, (1968) 2 
SCJ. 830: ALR. 1968 S.C. 1119. 

13. See Ayyangar, J, in Corporation of 
Calcutta V. Liberty Cinema, supra note Llat 1128, 


THE MADRAS LAW JOURNAL 


[1973 


But this is equally true in the case of a 
fegn 


(2) A tax is levied to augment the gene- 
ral revenue of the State. It is the abso- 
lute discretion of the Government that 
decides in what way the amount collect- 
ed through taxes has to be appropriat- 
ed. The amount of a tax collected from 
Kerala may be used to instal a post- 
office building in Kashmir. The iden- 
tity of the tax-proceeds vanishes once it 
is merged in the general revenue of the 
State. On the other hand the proceeds 
of a fee are not added to the general rev- 
enue of the State. It is specifically 
appropriated either to cover the expen- 
ses of regulation or to recompense the 
services rendered. 


(3) A tax is not a payment for services 
rendered. There is no element of quid 
pro quo between the tax-payer and the 
public authority. It is a common bur- 
den and the only -return the tax-payer 
can expect is participation in the gene- 
ral welfare of the State. Thus “a rich 
man cannot claim exemption from a 
tax to support public schools on the 
ground that he has no children.”18 But 
the absence of quid pro quo, although 
is a general rule, the presence of it will 
not invalidate a tax. A compensatory 
tax has been held valid in the United 
States, Australia and India® Itis a 
deviation from the traditional concept 
of tax. But in the case of a fee, quid 
pro quo is an essential element, whether 
in the form of a privilege conferred or 
special benefit rendered. 


The succeeding distinctions between 
the two modes of levies to be enumerat- 
ed, ike. correlation, special fund and the 
gradation of the levy, are rather appen- 
dages of the quid pro quo test. 





14. See Mukherjea , J., in Ratilal v. State of 
Bombup, 1954 $.C.J, 480: (1954) S.C.R. 1055 : 
(1954) 1 M.L.J. 718: ALR. 1954 S.C. 388 at ` 
395. 

15. Basu, Commentary on the Constitution 
of India; 236 Vol. 4 (4th Edn). 

16. Automobile Transport Co. w. Rajasthan, 
(1963) 1 S.C.R. 491 : ALR, 1962 S.C, 1406. 
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(4) While the lack of knowledge on its 
part about the intricacies of the inter- 
play of economics and sociology in a 
fiscal enactment deter Courts from 
exercising its jurisdiction to examine 
the reasonableness of a tax, a fee is 
subjected to such a scrutiny—rather a 
more stringent one; the test of correla- 
tion. “Expropriation” is the word sub- 
stituted for “unreasonableness”, when 
the Court examines a taxing statute as 
it did in K. T. Moopil Nair v. State of 
Kerala”. But if the impost is a fee, the 
Court has held, that there must be an 
approximate correlation between the ser- 
vices rendered or the’ expenses incurred. 
by the authority and the amount of 
levy collected*®. . There should be such 
a correlation on the face of the legis- 
lative provision itself as observed by 
Mukherjee, J. in Commissioner, Hindu 
Religicus Endowments v. L. T. Swa- 
miar.!? Shah, J. relaxed it a bit, later 
in Sudhindra Thirtha Swamiar v. Com- 
missioner, Hindu Religious Endowments, 
Mysore” by observing that slight var‘a- 
tions in the degree of correlation would 
not invalidate any impost. 


In L. T. Swamiar’s case?+—the distinc- 
tion between tax and fee was exa- 
mined in detail for the first time by 
the Supreme Court in this case—sec- 
tion 76 of the Madras Hindu Religious 
and Charitable Endowments Act, 
1951, was invalidated in so far as it 
imposed a levy on religious institutions 
at the maximum rate of 5 per cent of the 
income in return ` for services of 
administration. The Court tore off the 
label ‘fee’ as it was not correlated, and 
assuming it to be a tax, it was ultra 
vires the State Legislature. The amended 
Act was upheld in Sudhindra Thirtha 

17. 
552; 

18. See Remanatha Ayyer v The Corporation 
of Madras, (1948)2M.L J 144: ATR. 1949 Mad 
136 wherein the test of prima facie reasonable- 
Ness was evolved. 

19. 19548.C.J. 335 : (1954) 1 M.L.J. 596 
A.LR. 1954 S.C. 282 at 296 

20. AIR. 1963 S.C. 966 at 975. 

21. See supra note I. 


(1961) 2 S.C.J. 269. AIR. 1961 S.C. 


Swamiar’s case.” Section 81 provided 
for a separate fund to which the levy 
collected has to bet credifed and 
section 76 (1) provided that the contri- 
butions are to be payable to the Com- 
missioner and not to the Government 
as in the previous Act. The amounts 
raised}: were specifically ear-marked for 
defraying the expenses incurred in ren- 
dering the services. 


There are a number of cases in which 
the levy of fee has been held invalid on 
the basis of lack of correlation by the 
High Courts. In one of the earlier 
cases, the Madras High Court in Corpo- 
ration of Madras v. Spencer and Co., 
the increase from Rs. 25 to Rs. 200 of 
the licence fee for storing foreign liquor 
was held bad on this ground. Munici- 
pal Council, Kumbakonam v. Mis. Ralli 
Bros‘, V. R, Ramanatha Ayyar v. The 
Corporation of Madras”, P. P. Kutti- 
keya v. State of Madras', Anam Pedda 
Sivaparvatamma v. Executive Officer, 
Berhampur Municipality’, Commissioner, 
Municipal Council, Guntur v. Basu Ven- 
kata Rao’, P. H. Avari v, State of West 


22. See supra note 20. 

23. LL.R. 52 Mad.764: 57 M.L.J. 71: ALR. 
1930 Mad. 55. 

24. 61 M.L.J. 748 : 130 S.C. 750: ALR. 
1931 Mad. 497. The increase of licence fee ofa 
godown for storing groundnuts was invalidated 
for lack of correlaticn 

25. (1948)2MLJ 144: AIR. 1949 Mad. 
136 The enhancement of license fee fo hotels 
under section 321 (2) of the Madras City Muni- 
cipal Act was held valid as the supervisicn for 
coffee houses needed more amount 

1. (1954) 1 M.L.J. 117: ALR. 1954 Mad. 
621. Thelevy of fee on the sale of commercial 
crops was held invalid. 

2 AJTLR.19570ri 285. Theincrease in the 
enhancement of license fee under section 321 
of the Madras District Municipalities Act was 
held invalid 

3. (1956) AnWR 616: AIR 1957 A.P. 
103 A fee under section 270 of the Madras Dis- 
trict Municipalities Ya oh persons selling or 
displaying for sale any“srticle on the marigins 
of any public road was held invalid. 
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Bengal“, Rajani Kant Verma v. State’, 
Buland Sugar Company Ltd. v. Munici- 
pal Board®, Mls. Forbes, Ewatt and 
Figgis Private Ltd. v. Board of Reve- 
nue, Kerala’, Nizam Sugar Factory Ltd. 
v. City Municipality, Bodhan‘®, Arya 
Vaidya Pharmacy v. Health Officer, 
Ernakulam’, Chandra Kant v. Jasjit 
Singh’®, Chandu Lal v. State of Guja- 
rat, Gopi Prasad v. State of Pun- 
jab’, Mathuswamy Raja v. Kadayanal- 
r a ed 
` 4. AIR.1958 Cal. 203. A fee under sections 
27and 38 ofthe Bengal Excise Actand rule 3 
of the Bengal Excise (Foreign Liquor License 
Fee) Rules was held valid. 

5. ALR. 1958 All. 360. A fee for usitg 
loud speakers imposed undera by-law framed 
under section 298 of the U. P. Municipalities 
Act was held valid. 

6 ALR. 1962 All. 83. The contention 
that the water tax levied by the Municipality 
under section 128 (1) (x) of the U. P. Municipali- 
ties Act isa fee was repelled. 

7. 1963 K.L.T. 366. It was held that the 
enhancement of license fee could not be weighed 
with the services rendered, and in that case the 
impost was held to be a tax. 

8. (1964) 2 An.W.R. 402: ALR. 1965 A.P. 
91. The levy under the Hyderabad District 
Municipalities Act was held a tax and so it ws 
pointed out that it was not permissible to look 
into whether the services rendered justified the 
impost. 

9. 1968 K.L.T. 789. A levy under ‘he no- 
medclature of license fee imposed by the Muni- 
cipality under sections 254 and 363 (3) of the 
Kerala Municipalities Act, 1960 was held not 
correlated to the costs incurred. 

10. (1962) 2 S.C.J° 507 :(1962) 2 M.L.J. (S.C.) 
127: (1962) 2 An. W.R. (S.C.) 127: (1962) 3 
S.C.R. 108: A.I.R. 1962 S.C 204. Rule 11 of the 
Customs House Agents Licensing Rules, 1960 
framed under the S2a Customs Act, 1878 which 
requireda payment of Rs 50 for n2wapplications 
and renewal of applications for lack of correla- 
tion. 

11. ALR. 1964 Guj. 59:Shelat, C. J., followed 
Jasjit Singhs case (35) in invalidating a vend-fee 
of seventy-five paise per gallon imposed by the 
State Government under rules framed under the 
Bombay Prohibition Act, 1949 for granting iMa 
port permits for French polish and varnish for 
lack of correlation. 

12. ALR. 1957 Punj $5. Fee imposed under 
the Tobacco Vend Fee Act, 1954 was held valid 
as Not im excess ofthe amount required for re- 
gulation. 
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lur Panchayat!?, Maharaja Shree Umaid 
Mills v. Rajasthani, Maharaja Kishan- 
garh Milis v. Municipal Board**, Punjab 
v. Modern Woolen and Silk Möls‘, 
K. C. Varadachari v. State of Madras’ 
were some of the cases in which the 
challenge on the basis of correlation was 
examiner. 


(5) Generally, the method of proving the 
correlation is by showing on the face of 
the legislative provision itself that the 
collections are not merged in the gene- 
ral revenue, but are set apart and 
appropriated for rendering certain speci- 
fic services. Tax recovered by a public 
authority invariably goes to the conso- 
lidated fund. When the tax és of com- 
pensatory character involving a direct 
quid pro quo and a separate fund is 
also created, a strong presumption may 
arise in favour of construing åt as fee. 
As Mukherjee, J., observed in the 
L. T. Swamiar’s case", that the collec- 
tions are not merged in the consolidated 
fund is not conclusive, but åt may en- 
able a Court to hold that a very 
‘important feature of fee was present. 


a 


13. ILR. (1965) 2 Mad. 501: ALR. 1965 
Mad. 289. The enhancement of the fee to the 
maximum allowed by the statute was struck down. 

14. ALR. 1954 Raj. 175. The fee was up- 
heldas the regulations had set upan Inspectorate 
of Factories. 

15. A.LR. 1960 Raj. 136: The fee based on 
horse power of the engines of the factories was 
struck down fora sence of provisions for ins- 
Eection. 

16. AIR. 1962 Pun. 267. The increase in 
the licenses fee wis invalidated for allowance of 
additional facili ies. 

17. LL.R. 1953 Mad. 217 : (1952)2 M.L.J. 
410: A.LR. 1952 Mai. 764. The enhancement of 
license fee on oil mi Is imposed by the Madras 
Manure De lers Licensing Order, 1949 
was held unreasonable and invalid as the total 
fees collected from all the millsin the State would 
be disproportionately high in comparison with 
the expenditure which according to the Govern- 
ment’s own statement it had to incur. 

18. Supa note I at 296. 
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There is a view that the Supreme 
Court has overlooked Article 266, which 
requires that all revenues of the Union 
of India and of the States must go to 
their respective consolidated funds and 
that all other public moneys must go 
into their respective public accounts of 
the Union and the States.° So, if the 
services rendered are not by a separate 
body like the Charity Commissioner, 
but by a Government department the 
character of the imposition would not 
change because the moneys collected for 
the services must be credited to the con- 
solidated fund. It is submitted that 
this observation seems to be not cor- 
rect. Article 146 (3) expressly states 
that any fees or other moneys taken by 
the Supreme Court form part of the 
consolidated fund. As Article 146 (3) 
has specifically provided that the fee 
collected by the Supreme Court is to be 
included in the consolidated fund, Arti- 
cle 266 must be construed as not includ- 
ing fees except fees taken by the 
Supreme Court.° 


One of the reasuns for the invalidation 
of the levy in L. T. Swamiar’s case” 
was the merger of the collections in the 
consolidated fund. In Ratilal v. State of 
Bombay”? section 58 of the Bombay 
Public Trust Act, .1950 and rules 
framed thereunder which imposed 2% 
fee per annum on the gross annual in- 
come of every public trust was upheld 
as fee. The proceeds were ear-marked 
and set apart, and this was considered 
by the Court as decisive. Section 49 of 
the Orissa Hindu Religious Endow- 
ments Act, 1939, which imposed a levy 
on maths and temples having an in- 
come exceeding Rs. 250 on a percent- 
age basis for meeting the expenses of 
the Commissioner of Hindu Religious 








19. Seervai, Constitutional Law of India, 915 
(1967). 

20. Thefact that Court-fee has got the cha. 
r2cteristics of a tax and is considered as a tax 
may support Seervai’s view. 

21. Supra, note 1 at page 296. 

22 1954 S.C.J. 480: (1954) S.CR. 1055; 

(1954) 1 M.L.J. 718: ALR. 1954 S.C. 388. 
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Endowment and his staff was upheld 
as fee, Shri Jagannath v. State of 
Orissa, again giving credit to*the pro- 
vision for a separate fund. 


The Andhra High Court in H. T. Vasu- 
deva Rao v. Vijayawada Municipality 
has taken the view that even if some 
profit is made out of the proceeds of the 
licence fee, it would not alter the cha- 
racter of the levy. It is submitted that 
the above view cannot be reconciled 
with the fundamental concept of a fee. 
In such cases where the surplus occurs 
in a year, the rate of fee ought to be 
proportionately reduced, since the sur- 
plus could not be utilised for any other 
purpose. Or else, additional services 


should be provided. 


In Bajranglal Nandalal v. Commissioner 
of Taxes, Assam?" and Manohar Vasudeo 
v. Gram Panchayat, Ratanpur, the High 
Courts have held that in order to justify 
the charge as a fee, the authority need 
not establish a separate fund. It is cleat 
from the above cases that the mero fact 
that a separate fund has not been creat- 
ed would not make the levy any the less 
a fee. But even in such cases it és sub- 
mitted, a separate account of the 
receipts should be kept.* 


(6) Generally, taxes are graded accord- 
ing to the ability to pay of the asses- 
sees. But fees are, most often, uni- 
form. The fact that the amount of 


93. 1954 S.C.J. 329: (1954) S.C.R. 1046 : 
(1954) 1 M.L.J. 591 : ALR. 1954 S.C. 400. 

24. (1961) 1 An. WR. 266: ALR. 1961: 
A.P. 328 at 331. 

25. ALR. 1959 Assam. 216.The fee imposed 
under rule 74 of the Assam Sales Tax Rules was 
held valid even though the collection went to the 


consolidated fund. 
1. ALR. 1962 M.P. 117. It was held that 


in order to justify a charge as fee, the authority 
need not establish a separate fund and the mere 
fact that there was a graduated scale of fees 
did notalteritintoa tax. In Pravulal Patadia 
v. Orissa, AIR. 1960 Ori. 43, the High Court 
took a similar view. 

2. See Delhi Cloth Mills v. Chief Commis- 
sioner, A.J.R. 1964 Puna 492 and Lala Jagdish 
Prasad v. Administrater, Municipal Board, 
Saharmpur, AIR 1961 All. 583. 
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levy is graded according to the capacity 
of the payers though it gives the 
appearance of Income-tax, is not by 
any means a decisive test.® 


On an objective evaluation of the 
above postulates it becomes clear that 
quid pro quo and correlation are the 
essential ingredients of a fee as distin- 
guished from a tax. When the fact 
whether any impost is tax or fee is 
established, a mechanical pigeon-holing 
is possible by reference to the relevant 
entries of the legislative lists, to test its 
validity. But the nomenclatures are 
not at all conclusive* When there 4s 
‘authority of law’ supporting a fiscal 
impost, tax can be levied in the form 
of licence fee also.© In Corporation 
of Calcutta v. Liberty Cinema,® the 
majority of the Court upheld the 
increase of licence fee from Rs. 400 
to Rs. 6,000 imposed under section 548 
of the Calcutta Municipal. Act, 1951, 
observing that as the State fad the 
power to impose the tax, the method 
of imposing it in the form of licence 
fee would not invalidate the levy.’ 


A Distinct Trend: 


The decision of the Supreme Court in 
Nagar Mahapalika, Varanasi v. Durga 
Das has given a new dimension to 
the whole problem. The imposition of 
annual licence fee at the rate of Rs. 30 
on each rickshaw owner and Rs. 5 on 
each rickshaw driver under by-laws 


—_——— aaIņmaaaņmammamaaaaaaamamamaamaaaaasasasasasasasasaasasasasasesatltl— 


3. See Shri Jagannath V. State of Orissa, 
supra, Note 48at 403, Sudhindra Thirtha Swamiar 
v. Commr., H. R. E., Mysore, supra, note 20at 
975. 

4. See Sadasivan, J. in Calicut Corporation 
v. T. Sadasivan, A.I.R. 1969 Ker. 99. 

5. Ibid. 

6. (1965) 2S.C.R.477 :A.LR. 19658.C. 1107. 

7. In Cooverjee B. Baruchay. Excise Commis- 
sioner and the Chief Commissioner, Ajmer, 1954 
S.C.J. 246 : (1954) S.C.R. 873 : ALR. 1954 S.C, 
220 , the system of granting licenses of t13 de in 
liquor to the highest bidder introduced under the 
Excise Regulation Act, 1950 was validated by 
the Supreme Courtas it Was in the nature ofa tax, 
which wasauthorised®y the Act. 

8. (1968) 28.C.J. 830 ; A.I.R. 1968 S.C. 1119. 
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framed under section 298 of the U.P. 
Municipalities Act, 1916, was challenged 
in the above case. The expenditure in- 
curred by the Municipal Board for the 
benefit of the licenses under the permis- 
sible heads under the statute, viz. (4) pro- 
viding parking grounds and (ii) salary of 
staff maintained for issuing licences and 
inspecting rickshaws was only 44% of 
the total income from the licences. 
Rs. 68,000 spent for paving the bye-lanes 
and Rs. 20,000 spent as expenses for the 
lighting of the streets and lanes were 
also listed as quid pro quo for the levy. 
The Court invalidated the fee. Among 
‘other grounds, it was held that a licence 
fee cannot be imposed for reimbursing 
the cost of ordinary municipal services 
which the municipal board was bound 
under section 7 of the statute to provide. 
The decision inhibits the public authori- 
ties from imposing fee for the discharge 
of ordinary municipal functions and sta- 
tutory duties. Ramaswami, J. thereby 
resurrected the decision of Wadsworth, J. 
delivered twenty-five years earlier in 
India Sugar and Refinaries Ltd. v. Muni- 
cipal Couneil, Hospet.® In that case the 
impost challenged was the new licence 
fee levied on the basis of horse-power of 
the engine of the sugar factory. The 
substitution of horse-power as the basis 
of fee bad the result of boosting the 
amount from Rs. 100 to Rs. 1,050. One 
of the justifications advanced by the 
municipality was that the factory estab- 
lished in the area which was uninhabited 
because of its malarial character involv- 
ed the municipality in considerable extra 
expenditure owing to the large number 
of employees squatting in the neighbour- 
hood of the mill. Wadsworth, J. invali- 
dated the levy holding that the mill can- 
not be charged for fulfilling the ordinary 
municipal activities of providing satis- 
factory living conditions to the inhabit- 
ants of the area.*° 

The decision in Nagar Mahapalika’s 
cases“has also the effect of vindicating 


9, ILR. (1943) Mad 521: (1942)2ML.J. 
663 : AIR. 1943 Mad. 191. ; 

10, Ibid. at 192. 

11. Supra note 8. 
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the dissent of Wanchoo, J. in Hingir- 
Rampur Coal Co. v. State of Orissa,}” 
although on a different reasoning. In the 
Hingir-Rampur Coal Co.’s case,?? thie 
levy challenged was the imposition of a 
cess levied on extracted minerals valued 
at the pit’s mouth. The Orissa Mining 
Area Development Fund created under 
the Orissa Mining Area Development 
Fund Act, 1963, was to be utilised to 
meet the expenditure incurred in con- 
nection with such measures . which. in 
the opinion of the State Government are 
necessary or expedient for providing 
amenities like communications, watert- 
supply and electricity, etc. Gajendragad- 
kar, J. though agreeing that the cess is a 
fee, laid stress on the benefit conferred 
through water-supply and electricity 
and held that it is indistinguishable from 
the specific service rendered to the les- 
sees of coal mines through the same 
amenities. Wanchoo, J.’s dissent cen- 
tred rouad the point that the particular 





$< 
12. (1961) 2S.C.R. 537 : A.LR. 1961 S.C. 459. 
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cess is in pith and substance a tax like 
a duty of excise and just creating a spe- 
cial fund would not transform a tax into 
a fee. It is submitted that while Gajen- 
dragadkar, J.’s reasoning was frivolous, 
Wanchoo, J., did not face the problem 
squarely. Credit goes to Ramaswami, J.. 
for putting the matters straight in Nagar 
Mahapalika’s case.13 If the Hingir-Ram- 
pur Coal Co.’s case’ reasoning was per- 
petrated, the whole scheme of the distri- 
bution of taxing powers between the 
Centre and States would have been 
shattered. 


Another trend which became quite evident 
with the Nagar Mahapalika™ decision is 
that a licence fee is essentially an inci- 
dental phenomenon of the exercise of 
police power. Although Ramaswami, J., 
only hinted at it by referring to the 
American Constitutional Law," some 
High Courts’ decisions have clearly 
brought it out.*¢ 





13. (1968) 2 S.C.J. 830: ALR. 1968 S.C. 


1119. l 
(1961) 2 S.C.R. 537: ALR. 1961 S.C. 


459. 

15. (1968) 2 S.C.J. 830: ATR. 1968 S.C. 
1119 at 1128. 
` 16. Thelicense fee imposed under section 299- 
of the Kerala Municipal Corporations Act, 1964 
was held invalid as the cost of issuing licences 
for soaking coconut husks was excessive. This 
decision was followed in Commissioner, Tellicherry 
Municipal Council vy. Rateesh, A.1.R. 1969 Ker. 
109, 
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DISTINCTION OF LIBEL AND 
SLANDER IN INDIAN LAW 


“By 


R. RAMAMOORTHY,* 


Civil law of defamation consists of two 
nominate torts, siz., libel and slander, 
Uncer English Law whether a particular 
defamation is libel or slander is very 
important. Libel is actionable without 
the procf cf damage whereas slander is 
not, The only instances where slander 
is actionable withcut proof of damage 
are— 


{i) impvtation of a crime for which the 
plaintiff can be made to suffer physically 
by way of punishment;? 


(i) imputation of a foul and Joathscme 
disease ;? 


(ii) imputation of unchastity to a 


woman;? and 


{iv) imputations calculatec to disparage 
in profession, trade cr calling. 


Whether a particular defamaticn is libel 
or slander depends upon the mode of 
publication. The mcdes of cor.veying 
one’s thoughts and ideas are very many; 
‘writing, speeches, music, gestures, statutes 
are but a few illustrations, It is however 
the choice of the medium of publication 
that determines whether a matter is 
libel or slander. 


It is accepted on all hands that the dis- 
tinction between libel and slander is 
justified more for historical reasons than 
for any soundness of logic cn which it is 
ae ee ei 
*LL.M. Ph. D., Lecturer, Department of 
Law, University of Poona. 
1. Webb v. Beavan, (1883) 11 Q.B.D. 609 ; 
Hellwig v. Mitchell, (1910) 1 K.B. 609. 
2. Taylor v. Perkins, (1607) Cro. Jac. 144 ; 
Houseman v. Coulson, (1948) 2 D.L.R. (“V.D.”). 
3. Slander of Women Act, 1891. 
4. James v. Brook, 91846) 9 Q.B. 7; Bullv. 
Vazquez, (1947) 1 All E.R. 334. 
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based. And it is not always easy to 
distinguish a libel from slander.® Tn 
deciding cases the tests that Courts 
have laid down are more of a particular 
than of universal nature. It is usual to 
distinguish libel as one in the written 
form while slander is in the oral form. 
Bat the Courts extended the scope of libel 
by including in it defamatory matter 
ccnveyed through pictures”, and statues, ° 
Placing a lighted lamp in front of a 
house to indicate that it was a brothel 
was alse held libel®, These decisions seem 
to lay down ancther test viz., libel is 
addressed to the eye and slander to the 
ear, But what can be said of a grama- 
phone recording containing defamatory 
matter ? None of the tests so far laid 
down are of universal application.1° It 
is perhaps a permissible conclusion that 
the distinction is purely historical and is 
antiquated because cf modern inventions, 


A recommendation of a strong Com- 
mittee? in the year 1843 itself to abolish 
the distinction was not carried out in 
England. And the Defamation Com- 
mittee of 1948 seems to be in favour of 
its retention. It may however be noted 
that the cpinion of well-known jurists 


———<—<—<— 


5 Plucknett, A. Concise History of the Com- 
mon Law, at pp. 488-502 (Sth ed.) ; Donnelly, 
History of Defamation, (1949) Wis.L.R. 99 ; 
Holdsworth, History of English Law, Vol. VII, 
at p. 355 and Fleming, The Law of Torts, at 
p. 494 (3rd ed.). 

6. Fleming, The Law of Torts, at p. 496 : 
“ The precise key for classifying any particular 
form of publication as either libel or slander 
has actually proved more elusive than might have 
been expected.’ 

7. Du Bost v. Beresford, (1810) 2 Camp. 511. 

8. Monson v. Tisssauds, (1894) 1 Q.B. 671. 

9. Jefferies v. Duncombe, (1809) 11 East. 226. 

10. Even the attempt of the American Law 
Institute is mot very satisfactory, see section 
586 (1) and (3) ofthe Restatement of the Law of 
Torts (1938). 

11. Select Committee of the House of Lords 
1843. 
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on the subject seems to be in favour of 
its: abolition ,12 


Law in India 


{a) Tort of defamaticn and the statutes in 
India,—Secticn 499 of the Indian Penal 
Code, deals with the criminal law of 
defamation, It difters from English law 
in so far as it does not recognize the dis- 
tinction of libel and slander. Under it 
libel and slander beth are crimes, There 
is no Code in India which expressly 
gives a civil remedy for slander, But, it 
may, however, be noted that the law of 
Limitation in India provides limitation 
separately for Jibel and slander, Article 
75 which provides limitation for libel 
runs thus: ; 


For compensation for libel/ane year/when 
the libel is published, 


And Article 76 provides for slander in 
the following way : 

For compensation for slanderfone year/ 
when the words are spoken, or, if the werds 
are nat actionable in themselves, when 
the special damage complained of results, 
The scheme of Articles 75 and 76 of the 
Limitation Act of 1963 is to provide for 
limitation for defamation suits. Articie 
75 is meant for libel cases and Article 
76 for slander. Under English law 
Slander is of two types i.e., slander 
actionable per se and siander. It was 
argued in Hirabai v, Dinshaw13, that the 
above provisions of the Limitation Act 
contemplate the retention of the distinc- 
tion as made in England. Marten, C.J., 
observed:14 ‘In this respect a reference 
was made to Article 25 of the Limitaticn 
Act of 1408 which provides that in suits 
for compensation for slander, the period 
of limitation is one year from the date... . 





12, Roscoe Pound, Jurisprudence, Vol. V, 
atpp. 301-302 (1959); Fleming, The Lawof Tort 
at p. 496 (3rd ed). and Winfield, Tort, at p. 258 
(1967). 

13. ALR. 1927 Bom. 22. 

14. Ibid. at p. 25. 


19 


The defendant seems to me right in 
Saying that this article contemplates that 
the English rule as to special damage 
applies te India. On the cther hand, 
the section does not say which are cases 


` in which special damage must be proved, 


and which not, and acccrdingly, the 
precise point before us is left open, But 
we feel great difficulty in following the 
above course suggested by Counsel for 
the plaintiff. Our duty is merely to 
interpret the law, It is for the 
legislature to alter it if necessary”. 
Thus the provisions of the Limitation 
Act could not by themselves be relied 
upon to show which slanders are acticn- 
able per se and which are not. Then the 
next enquiry is as to what the Courts in 
India did, 


(b) For reasons historical, Courts in the 
presidency towns claimed to have a 
different source of the law of torts as 
distinguished from the Courts in the 
mofussil15, The Judges of the presidency 
Courts under the Supreme Court Charter 
applied English Gommon Law so far as 
suitable ta the conditions in India pro- 
vided the parties were from the presidency 
towns, But the mofussi] Courts applied 
the law of torts under the maxim “‘justice, 
equity and good conscience”18, Though 
what was done by these mofussil Courts 
is not very much different at least in 
the tcrt of defamation it has left an 
anomaly which still awaits rectification. 
The following discussion of the case law 
on slander would explain the situation: 





15. Hirabai v. Dinshaw, AJR. 1927 Bom. 
22, Kemp, J., at p. 30: “It remains to 
consider how far the English common law of 
slander c@n be applied to this case. Here I may 
note in passing that we are not dealing with 2 
case of parties who are residents outside the 
town and the island of Bombay. Their position 
is different, for they are governed by Regulation 
4 of 1827, section 26 which requires the applica- 
tion of justice, equity and good conscience to 
their case.”? 

16. bid, 
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Sir Charles Tu:ner, C.J. of the Madras 
High Court in Parvati v. Mannar”, held 
that the rules of English law which 
prohibited, except in certain cases, an 
action for damages for slander unless 


special damage was alleged is not appli- ` 


cable to India. Subsequent to Parvati v. 
Mannari7, the Courts interpreted that 
case as one laying down the law for the 
mofussil18, 


In Bhooni Money Dossee v. Natobar Biswas’, 
a Hindu married woman was slandered 
by a false imputation cf unchastity, No 
special damages was alleged in the plaint 
nor proved at the trial, Harrington, J., 
a single Judge of the Galcutta High Gourt, 
followed the English Common Law in 
holding that the action was not sustain- 
able without proof of special damage. 
According to the Gourt, no injustice 
is done by following English law because 
the plaintiff, though becomes non-suited 
in a civil Court, could have recourse to a 
criminal Court.2° On principle, the view 
of the Calcutta High Court is open to 





a 


17. (1884) LL.R. 8 Mad. 175. 

18. Sukan Teli v. Bipal Teli, (1906) I.L.R. 34 
Cal. 48 ; Hirabai v. Dinshaw, A.LR. 1927 Bom. 
22 ; Harakh Chand v. Ganga Prasad, A.I.R. 1925 
All. 371 and Lesli Rogers v. Hajee Fakir Md., 
ALR. 1919 Mad. 434 : I.L.R. 42 Mad. 132 : 
35 M-L.J. 673. 

19. (1901) LL.R. 28 Cal. 452. 

20. Per Harrington, J., 2t p. 465 : “ Where 
itis proposed to depart from the rulesof English 
jaw, which have been introduced into this 
country, it must be shown th@t those rules, if 
adhered to in this country, will work an injustice 
or a hardship. Here no injustice is worked by 
an adherence to those rules, bec4use in cases 
where the person aggrieved is unable to prove 
thathehas suffered actu@ldamage, he c4n call 
in the crimin@] law to punish the wrong-doer. 
Prima facie thereis nothing repugnant to justice, 
equity and good conscience in calling on 4 person 
who is claiming Pecupiary compensation for 
damages caused by a Wrongful act, to prove that 
some damage has befn caused to him by the act 
of which he complains.” 
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criticism. It may be appreciated’ that 
many torts are also crimes, So the 
fact that the plaintiff can have recourse 
to criminal law cannot be a weighty 
consideration to deprive the plaintiff 
of his or her civil remedy.?! It may, 
however, be true that the Gourt in this 
particular case must have viewed the 
circumstance as a justification to follow 
English law. The Bombay High. Court, 
in Hirabai v. Dinskaw?®, had trodden a 
different path in an attempt to de justice. 
In this case both the parties were Parsees 
from Bombay proper. The plaintiff" 
was defamed orally as having committed 
adultery. No special damage was proved. 
The Slander of Women Act, 1891 was 
held not applicable to India**, The 
Court should have non-suited the plain- 
tiff according to English law and also 
acccrding to the akove Calcutta decision, 
But the Court held the defendant liable 
even without the proof of special damages 
as it thought that there were sufficient 
reasons tc deviate from English law. 
Under English law adultery is only a 
civil wrong but in India it is a crime as 
well24. Under section 497 of the Indian 
Penal Code though the man can be 
punished for adultery, the woman is 
protected from punishment. As a corol- 
lary of this, a man can successfully bring 
a suit for damages for orally imputing him 
with adultery because it is an imputation 
of a crime punishable by imprisonment, 
But a woman cannot because under the 
Indian Penal Code it does not amount to 
a crime. The Court viewed this as a 
circumstance to deviate from English 
law.25 The Court considered the deci- 


pe 


21. Per Marten, C. J., in Hirabai v. Dinshaw, 
A.R. 1927 Bom. 22 at p. 27. 

22. AIR. 1927 Bom. 22. 

23. Per Marten, C. J., in Hirabai v. Dinshaw, 
A.LR. 1927 Bom. 22 at p. 26. 

24, See section 497 of the Indjan Penal Code. 

25. Per Marten, C. J., in Hirabai v. Dinskaw? 
at p. 27: “ Consequently, in Engl@nd an accusa- 
tion of adultery would not be within exception 
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sion in Bhooni Money Dossee case? as one 
where this point was not involved. 


The Allahabad High Gourt in Rahim 
Bakhsh v. Bachcha Lall? applied the 
principle that slander is actionable with- 
out proof of special damage to a case 
where a tradesman had been falsely 
imputed with dishonesty in his business, 
This was a case frem the mofussil. And 
the judgment seems to be running on 
the distinction in the law in the moffussil 
and the law in the presidency towns. 
And the same High Gourt in Harakh 
Chand v. Ganga Prasad*, on the strength 
ef Parvati v, Manner®, held that abusive 
words are defamatory in so far as they 
lower a person in the estimaticn of 
others, And the suit of the plaintiff 


{a) above-mentioned as imputing a criminal 
offence. But in India adultery with a married 


be punished with imprisonment 
then, about the married :wom@n? She is 
protected from conviction and imprisonment 
under sections 108 and 109 as an abettor be- 
cause section 497 provides that in such a case 
she is not to be punishable 4s an abettor. But 
nevertheless, the words complained of impute that 
she was a party to a criminal offence. Accor- 
dingly, this raises the question whether the cir- 
cumst@tce, th@t the alleged sl@nder imputed to 
the plaintiff that she was a party to the crime of 
adultery under section 497 of Indian Penal Code, 
would in India, as opposed to England make the 
accusation actionable per se, without proof of 
damage.” 

1. (1901) LL.R. 28 Cal. 452. 

2. ALR. 1929 All. 214. 

3. ALR. 1929 All. 214at p. 215. The Com- 
mon Law of Engl@nd has rarely been applied 
in deciding cases relating to slander outside the 
presidency towns. In the’ absence of any sta- 
tutory form suits for damages founded upon 
torts 4nd more specially which are based upon 
slander have to be decided according to the prin- 
ciples of justice, equity and good conscience and 
in the light of judicial principles to be found in 
the decsions of eminent English judges and re- 
cognised jurists, which are broad—based upon 
human nature and common experience of m@n- 
kind.’’ 

4. AIR. 1925 All. 371. 

,5. (1884) I.L.R. 8 Mad. 175. 
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was decreed even without proof of 
actual damage®&, : 


Conclusions 


The trends of the judiciary in India 
seem to be meré liberal than in English 
law. They seem to be extending 
liability to all  slanders, en and 
Niamatullah, JJ., observe’: ‘ As 2 prin- 
ciple of equity, every man is entitled to 
have his reputation preserved intact and 
any words calculated to infringe the 
right afford a good cause of action”, 
So the matter that deserves attention is 
whether we should limit slander action- 
able per se only to the instances covered 
under English law or extend it to all 
slanders, The object of the law of defa- 
mation is -to protect an individual’s 
interest in his reputation, The distin- 
tion of libel actionable per se and slander 
is not as observed, earlier nothing but a 
historical anomaly, The reasons which 
are usually advanced for a lesser pro- 
tection against oral defamation as oppo- 
sed to libel are: (i) it may result in a 
flood of civil suits; and (ii) the right of free 
speech is unnecessarily curtailed, These 
reasons ao not seem to be valid conside- 
rations in India, Even in the presence 
of clear judicial pronouncements that 
the English rule that a slander is not 
actionable without proof of special 
damage is not applicable to India, 
there has been no spate of civil litigation, 
There are hardly little more than a dozen 
cases reported till now. Ñor the reason 
that it hampers free speech can be sus- 
tained as the Courts can always set 
aside such claims on the ground of 
privilege, In a society aiming at assur- 
ing the dignity of the individual, 
the rule that slander is actionable with- 
out proof of damage only in a few cases 


a 
6. ALR. 1925 All. 3@1 at p. 373. 
7. Rahim Baksh v. Bachcha Lall, AIR. 1929 
All, 214 at p. 216. ) 
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as in England, does not go with the spirit 
of the times, And the rule that the law in 
the mofussil on the point is different from 
the law in presidency towns is nothing 
but. a historical anomaly in India and it 
is high time to discard it. And so a 
view is expressed that in India the rule 
that libel is actionable per se but slander 
is not except in a few cases may no more 
be respected. Slander like libel should 
be made actionable without proof of 
damage, Courts in India can wisely 
check the litigious tendencies of the 
people with discouraging awards in 
trifling suits on slander, - 


One of the elements of defametion is that 
it should be published. Publication 
means bringing it to the knowledge of 
the person other than the plaintiff. So 
the limitation should run either from 
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the time of publication or from the time 
when the plaintiff had knowledge of it8, 
Surprisingly Article 76 does not follow 
either of the ways. It makes limitation 
run from the time when the words are 
spoken, It is not desirable to make 
limitation run from ‘the time when the 
plaintiff had the knowledge of it because 

he may abuse the rule by saying that he — 
had the knowledge only a few days 
earlier. So it is submitted that limitation 
should run from the time of publication. 
Since what is proposed in this article is 
the abolition of the distinction between 


_ slander and slander actionable per se 


(making all slanders actionzble) it is 
possible to provide limitation under one 
article making limitation run from the 
time of publication. 





8. U.N. Mitra, Law of Limitation & Pres- 
cription, Vol. II, at p. 1297 (8th ed.). 


HH 
~- Ti a 


RETIREMENT OF JUSTICE 

l K. S. RAMAMURTI `` 
In the Kron of Justice Taani, 
the.Madras High -Gourt is losing the ser- 
vices of an able Judge. His retirement 
‘comes after a decade ofservice as a Judge 
of the High Court. He went to the 
Bench straight from the Bar with the rich 


and varied experience of a successful - 


advocate, At the time of his appoint- 
ment as Judge he had a lucrative practice 
and his more. than twentyfive . -years of 
practice at the Bar had enabled him to 
acquire great. proficiency in the different 
branches of the law, substantive as well 
as procedural, and a mastery of case law, 
As a Judge, he was quite at home in 
whatever type of cases he was called 
upon to decide, It is a trite saying that 
no Judge is written down unless it he 
by his own judgments. Justice 'Rama- 
mrirti’s judgments are marked’ by careful 
marshalling of the central. facts; firm 
grasp of the principles of law and-thorough 
examination of case lew. Despite his 
somewhat. forthright manner he‘main- 
tained a detached outlook. Justice 
Ramamurtr has many. ‘more years of 
active life before him. In case hë decides 
to practise before.the Supreme Gourt he is 
sure to ‘prove an accession to the Supr eme 


Court Bar. 
è Eai 
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_ REFERENCE IN COURT. 


Mr. S.. Ratnavel Pandian, ` Public 
Prosecutor, in bidding farewell to 
Justice Ramamutfti, said: 


May it ‘please Your Lordship, 


On the eve of Your Lordship’s retirement, 


I on behalfof the Bar, wish to bid fax ewell 
to Your | Lordship, 


Soon after enrolment in February, 1935, 
Your Lordship. joined the office of one 
of the giants of the legal profession, Sri 
K. Raja Iyer. 

With Your Lordship’s industi y and appli- 


cation, sound knowledge of law and the 


vast experience gained from handling a 
variety of cases, Your Lordship soon made 
a mark and rapidly rose to the forefront 
of the legal profession. Your Lordship, 
as an Advocate, has not only appeared 
before the trial Courts and High Courts, 
but also before the Federal Court and 
the High Court of Karachi. 


To the great satisfaction and pleasure of 
the entire Bar, Your Lordship was invited 
to. the Bench as our High Court Judge 
on the goth February, 1963. At the 
time of Your Lordship’s elevation, we 
all knew that. Your Lordship commanded 
a considerable and lucrative practice, 
If I may say so, what was a certain loss 
to.the Bar, was a gain tn the Bench, 


As a Judge, Your Lordship’s treatment of 
the Bar was exceptionally kind and consi- 
derate, Your Lordship’s analytical mind 
on the complex subjects and vast know- 
ledge in law is familiar to the members of 
the Bar. Your Lordship’s ‘independent 
and forthright views whether it is im a 
civil case or in a criminal case,” has 
always earned the admiration and respect 
of. the Bar... Speaking for myself, in the 
short time I had the pleasure of appearing 
before Your. Lordship, I have always 
received nothing but kindness from Your 
Lordship. Here I ma¥ be permitted to 
recall a small incident. .. Your Lordship 
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may remember that while dictating a dis- 
senting judgment in a criminal case, 
Your Lordship had said in that judgment 
that the Public Prosecutor had conceded 
a particular point. Even without my 
asking Your Lordship, Your Lordship 
called the Shorthand Writer and directed 
him to erase those words from the judg- 
ment as Your Lordship felt itmay affect 
my case before the third Judge. Such was 
your kindness and charity to the mem- 
bers of the Bar, and I am sure that every 
member of the Bar present here has his 
own little episode about Your Lordship’s 
kindness, 


It is a sad occasion to bid farewell to any 
friend, but it is even sadder to bid farewell 
to an affectionate Judge. As Gopala- 
krishna Gokhale has remarked, all parting 
in life is sad but where the heart’s deepest 
feelings are involved, the severance of old 
ties and the necessity of saying good-bye 
is about as trying an ordeal as any that a 
man can be called upon to go through, 
If I may be allowed to end on a humorous 
note, Your Lordship’s kind and charming 
voice and sometimes outbursts, which have 
often stopped proceedings in other Gourts 
will be missed by one and all, 


May I just say this: 


We hope and pray that Your Lordship 
will continue to have the good health 
which you have manifested while sitting 
in the Bench. We also pray that Your 
Lordships’ retirement from the Bench will 
only be the beginning of an active and 
fruitful life elsewhere, We beg Your 
Lordship to keep in touch with us when 
your time permits and continue to inspire 
us with your vast experience and your 
wonderful sense of humour. 


Before, I sit down, I wish to express on 
behalf of the entire Bar our prayers and 
good wishes for a long, happy, active 
and prosperous P e, 


ere ES 
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IN THE COURSE OF HIS REPLY, 
JUSTICE RAMAMURTI SAID: 


Mr, Public Prosecutor, brother members 
of the Bar and my beloved colleagues, 


I am deeply grateful to you, Mr. Public 
Prosecutor for all the good words and 
nice things you have said about me, The 
verdict which you have pronounced on 
behalf of the Bar is very generous and it is 
obviously impossible for m? to say that 
I deserve all of it, Next to the satisfac- 
tion of one’s own conscience, the highest 
reward that a Judge should aspire for, 
is the good certificate and appreciation of 
his judicial work from the members of the 
Bar and the litigant public. Today, I 
see it in abundance; it has made me 
emotional and I find it difficult to adequa- 
tely express my gratitute toallof you. 
I am reminded of the proverbial saying, 
“When the heart is full, the throat is 
parching and words are few.” 


On an occasion like this, Į feel it my duty 
to express my grateful thanks to the late 
Mr. K. Bhashyam in whose chambers I 
worked as an apprentice and received my 
initial training and to Mr. K. Raja Iyer, 
my revered senior, under whom I worked 
as a junior from the time of my enrolment 
right upto the moment of my elevation 
to the Bench, for over twenty-eight years. 
From the mométnt I became an apprentice 
under Mr. Bhashyam, he singled me out 
as it were, and took a particular personal 
liking towards me and gave ample oppor- 
tunities to learn work, Even as an 
apprentice, he had taken me to some of 
the Courts in the moffussil and had also 
paid me some fees by way of encourage- 
ment, 


For various reasons, I was strongly deter- 
mined to work as a junior under Mr. 
Raja Iyer, When I approached him for 
his permission, there were already twenty- 
six Juniors working in his office and his 
initial reaction was one of great reluctance, 
After a great deal of persuasion, Mr, Raja 
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Iyer agreed and I joined his office, -All Mr. V.C, Veeraraghavan who was, in a 


of you know, he radiated abundant 
generosity and love and affection towards 
the junior section of the Bar, The success 
which I have achieved in my life as a 
member of the Bar and as a Judge of this 
Court, is all due to the excellent training 
and the personal and signal encourage- 
ment which I received from him. With- 
in two or three years after I joined his 
office, I became one of his important 
juniors in the first two or three ranks, 
It so happened that I always accompanied 
him, for over two decades, whenever he 
went out to conduct and argue cases either 
in the moffussil centres or in other High 
Courts in the then British India znd the 
Native States. That afforded me immense 
opportunities to come into very close 
contact with him and fully avail myself 
of the training and excellent opportuni- 
ties afforded. As all of you are aware, he 
did not belong to that class of seniors who 
study the papers all by themselves, the 
juniors contributing very little to the 
preparation and the discussion of the 
lines of argument to be adopted, In his 
case, the juniors had no option, they must 
and would enjoy a full sense of participa- 
tion in the discussion and the preparation 
of the case, Every junior who went to 
Mr. Raja Iyer knew that there would be a 
full study of the record and a discussion 
with him and the junior must be ready, 
fully prepared, both on facts and law, for 
giving instructions, There would be a 
real division of labour in the study and 
preparation of the case, 


His love and affection towards me were 
beyond all bounds and for two decades and 
more, I became an intimate member of his 
family, I will be failing in my duty if I 
do not fully acknowledge my deep debt 
of gratitude to him and also declare that 
I owe to him everything in my life. God 
has been very kind to me in this respect, 
T also fee] it my duty to express, on 
this occasion, my grateful thanks to 


large measure, responsible for my joining 
Mr. Raja Iyer’s office. 


I may next refer to the glorious traditions 
and the exalted position of our High 
Court, which, undoubtedly, contribute 
to the high prestige and successful career of 
a Judge, Ifour High Court, as an insti- 
tution, is held in such high esteem and 
respect throughout India, it is only 
because of the Judges who have presided 
over our High Court and the leading law- 
yers, stalwarts and giants who have built 
up that high reputation inch by inch. 
It is our common duty (of the Judges and 
the members of the Bar) not only to 
maintain the exalted and honoured posi- 
tion of our High Court in the country, 
but we must, in our own way, add to and 
build up further, the stature of this High 
Court. I would feel immensely satisfied 
as having done my duty if, as lawyer or 
as Judge, I have done nothing which is 
unworthy of the high and noble traditions 
of this glorious High Court. I have done 
my work every minute of my career as 
Judge, to the best of my ability and accord- 
ing to my conscience and I never allowed 
myself to be influenced by any extraneous 
considerations, I am quite confident 
in saying that my decisions are what I 
thought to be true justice of the case, who- 
ever may be the litigant before me, rich 
or poor, individual or institution or 


State, Dry law in the abstract, devoid of 


human element, is simple dust and never 
appealed to me, Before dismissing a 
second appeal as one involving a pure 
question of fact, I was very anxious to 
know what the facts were, Disposal of a 
single matter, setting right miscarriage 
of justice or setting aside an arbitrary and 
capricious act of the Executive gave me 
more satisfaction than mere statistical 
disposal of ten or twenty matters, A 
Judge (of the highest Court of the State) 
should always bear in find that, beyond. 
the Court, behind the Judges, besides 
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documents, statutes and law’ reports, 
there are’ human beings who are really 
concerned with having their rights esta- 
blished and their grievances redressed and 
they are only waiting for justice to “be 
rendered. 


The Madras lawyer has always been noted 
and famous for the thoroughness of his 
preparation, deep learning, erudition, 
subtlety of his intellect and keenness 
of his legal acumen and, on an occasion 
like this, I must express my grateful 
thanks for all the assistance that I received 
from the entire Bar, seniors and juniors 
alike. ' 


As regards the hearing of cases and argu- 
ments in my Court, I can’t claim to be 
anywhere near an ideal Judge. Very 
often I lacked courtesy and expressed my- 
self with grotesque frankness and bluntness 
which was considered unconventional, 
besides being irksome to the members of 
the Bar. Still, if the members of the 
Bar have taken to me kindly and have put 
up with my idiosyncrasies, it is only due 
to their extrem® kindness and generosity 
towards me, After my experience as a 
Judge for a few months, a particular 
pattern of hearing in my Court impercep- 
tibly developed, without my being fully 
conscious of the sam®. I found it impossi- 
ble to be sitting as a Judge absolutely 
silent, not indicating the necessary reac- 
tion to the argument presented, J pre- 
ferred a pattern of hearing in which both 
the Judge and the Bar fully realised the 
complementary functions which they dis- 
charge in the ultimate product of the 
administration of justice in which both 
are engaged.. The Counsel should, 
under no circumstances, be in doubt as to 
the problems which are worrying the mind 
of the Judge, for-or against a particular 
party. It is true. that the Judge should 
not convert the Court-house into a debat- 
ing forum, detratting from the sober 
atmosphere of tife Court where cool and 
collected thinking is necessary. .At the 
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same time, it would be very irksome 
and irritating to argue a case before a 
Judge who made it impossible for Goun- 
sel to know whether the Judge has follo- 
wed, appreciated or even understood the 
argument or whether the Judge was 
entirely with him or wholly against him. 


I have very often changed my first impres- 
sion after I listened to Counsel on both 
sides after 2 heated discussion and I felt 
considerable relief to be able to arrive 
at the result which, according 
conscience, was just and fair. 


to my 


f have no doubt whatever that, if the 
Bar is given the option between the two 
alternatives of Judges, of ‘‘absolute silence 
and immobility” or “frequent and even 
troublesome interruption”, the Bar would 
undoubtedly, prefer the latter. 


I fee] that my attitude towards the senior 
lawyers and promising young juniors 
who showed distinct signs of capacity and 
ability, requires an explanation, I was 
always having in my mind the glorious 
traditions and the high standard, erudi- 
tion and thoroughness of the Madras Bar 
and I was very exacting and firm in 
enforcing that high standard as, otherwise, 
in the long run, the standard would 
naturally come down. Im other words, 
my anxiety to maintain the glorious tradi- 
tions and the high standard of the Madras 
Bar was responsible for my harshness and 
very often, the element in me as an 
Advocate asserted itself in the course of 
the hearing, — 


So far as the juniors are concerned, I took 
particular interest in them and showed 
every encouragement, of course, always 
keeping myself within the bounds of judi- 
cial propriety; encouragement to juniors 
cannot obviously be at the expense 
cf fair end impartial administration of 
justice, In the course of arguments in my 
Court I insisted upon the juniors being 
thorough both on facts and in law; they 
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cannot run away by merely referring to 
the sections, and must have studied the 
leading text books and also be up-to-date 
with reference to case law. If the case 
involved some aspect on transfer of pro- 
perty and specific relief, besides looking 
up the relevant case-law, I insisted upon 
the juniors having looked up the leading 
text books like Mulla’s Transfer of Pro- 
perty Act or Pollock and Mulla’s Specific 
Relief Act or if it was a question of limita- 
tion, a complete study of the relevant 
discussion in Mitra’s Commentaries on 
the Limitation Act, or if a problem in 
Hindu Law, a study of the statement of 
the law and discussion in Mayne’s or 
Mulla’s Hindu Law, and I also insisted 
upon the juniors looking into the leading 
English text books and on general princi- 
ples and various aspects of law like, 
Benjamin on Sale, Lewin on Trusts, 
Lindley on Partnership or the relevant 
volum? of Halsbury’s Laws of England. 
The result was, within a very short time, 
the juniors got accustom*d to my insistence 
and exacting pattern, and I am very happy 
to say that many juniors were trained to 
know somthing about everything and 
everything about something. I realise 
I had been very very harsh upon the 
juniors, but the pleasure and happiness 
is all mine when I recall to my mind that, 
out of fifty or sixty juniors whom I had 
in view, thirty or forty have received 
_ good- training and they are coming up 
doing very good work, I have no doubt, 
with God’s blessings, they all will be 
very successful at the Bar. I wish the 
junior section of the Bar all glory and 
prosperity, 


The High Court, as an institution, function- 
ing over a century, has built vp glorious 
traditions for independence and impartia- 
lity. The impartial administration of 
justice and maintaining the Rule of Law 
is the most vital thing, in a democratic 
society like ours, to meet the challenge 
of the times, In this the High Courts 
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have been playing an independent role 
protecting the rights of the individual 
citizen against €Encroackm®nt and invasion 
by the Executive power. After Indepen- 
dence, enormous changes in all spheres 
of national life have taken place and there 
has been a wide awakening in the people 
who have begun to feel and assert that they 
are the rulers of the country and all 
public, political and administrative insti- 
tutions are their own institutions and 
justice is administered in their name and 
on their behalf, Prior to Independence, 
the Bar was dominated by leading m'm- 
bers, by their higher calibre, ability and 
high character, and they assisted the 
Judges in the impartial -and independent 
administration of justice, Thote stal- 
warts and giants also dominated public 
life and all political and social welfare 
and other public activities. There is a 
complete change in the outlook of the 
lawyers of the present day and it has to 
be recognized that lawyers, as a class, 
are not held in such public high esteem, 
In view of the changes that have taken 
place iri the social and political conditions 
of the country, the lawyers must realise 
the ‘significance and re-adjust themselves 
to the new set-up. They can claim to 
discharge their duties to the country 
and to the litigant public only if they 
realise that the centre of gravity of our 
social structure has shifted from the 


, propertied classes to the masses into whose 


hands political power has been placed by 
the system of adult franchise. 


I may, at this stage, refer to the problem 
of arrears about which there is a lot of 
criticism. As Chief Justice Dr. Rajaman- 
nar observed, ‘‘Arrears like vices and 
poverty have always existed in this 
country and will exist in larger or smaller 
measure: ‘Law’s Delays’ is not an expres- 
sion, coiried for India, It goes back to 
Shakespeare,” I mał be pardoned if I 
frankly express my view that the problem 
of accumulation of arrears, as it prevails 
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today, is mainly due to the fact that the 
Governmznt have not effectively and 
properly implemented the recomm?nda- 
tions of the Law Coinmission of which Mr. 
Setalvad was the distinguished Chairman. 
The Law Commission consisted of the 
most distinguished Judges and accredited 
leaders of the Bar (like Mr. Satyanarayana 
Rao, Mr. Ghagla, Mr. V.K.T. Ghari, 
late Mr. Narasa Raju etc, etc.) with rich 
and enormous experience of the workings 
of the Courts and intimate knowledge 
of the calibre and quality of the Judges 
presiding over the Qourts in the moffussil 
and the High Courts and the considera- 
tions which weighed with the Govern- 
ment in the matter of appointment of 
Judges. The Commission conducted 
very detailed, careful and elaborate en- 
quiries, took detailed statistics and also 
co-opted leading, experienced members 
of the Bar in the moffussil, A perusal 
of the Gommission’s report shows that 
distinguish*d and experienced persons in 
various walks of life besides those belong- 
ing to the legal profession gave useful and 
frank evidence, Pages 64 to 109 of the 
report contain the relevant discussion. 
The Law Commission had, in məst 
emphatic terms, declared that the large 
accumulation of arrears has been con- 
siderably aggravated by the selection of 
unsatisfactory judicial personnel about 
which the Gommission had received very 
bitter and revealing criticisms. The Gom- 
mission has observed (I am extracting 
the very words of the Law Commission) 
that the almost universal chorus of com- 
ment is that the selections of Judges 
are unsatisfactory and that they have 
been induced by Executive influence, 
that the selections appear to have pro- 
ceeded on no recognizable principles 
and have been made out of considerations 
not germane that some of the members 
of the Bar appointed to the Bench did 
not occupy the frént rank in the .pro- 
fession either in the matter of legal equip- 
ment or the volume of their practice 
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at the Bar, and that.a number of more 
capable and deserving persons have been 
ignored for reasons that stem only from 
political or communal, or similar extra- 
neous grounds. This report of the Law 
Commission was in the year 1958. Since 
then, the situation, instead of improving, 
worsened and deteriorated, The Govern- 
ment does not appear to have attached 
any Significance to the criticism o1 the 
Law Commission that no scheme of 
reform of judicial administration will 
be effective or worthwhile unless the 
problem of providing trained and capable 
judicial personnel is satisfactorily solved. 
Twelve long years passed, the Govern- 
ment did nothing to implement the 
recommendations of the Law Gom- 
mission in this direction. Indeed, the 
High Court and the appointment of the 
Judges thereof were treated as a part 
of the Home Department or the State, 
and political parties exercised extensive 
power, The Government constituted 
another Commission called the High 
Courts Arrears Committee which submit- 
ted its reportin 1972. Itis very revealing 
but distressing to note that the High 
Courts Arrears Committee entirely agreed 
with the criticism of the Law Commis- 
sion that the situation of large accumulation of 
arrears is mainly due to the selection of unsatis- 
factory judicial personnel, induced by Executine 
influence and considerations which are not 
germane, This disease has becom® almost 
organic and has taken deep roots and 
has infested the foundation and structure 
of the administration of justice for about 
two decades, and unless a radical and 
practical solution is evolved, the problem 
of arrears can never be solved. I may 
in this context, set out what my esteemed 
colleague, Ismail, J., had to say while 
referring to the reports of the Law Com- 
mission and the High Courts Arrears 
Committee; 


“This was the report of the Law Gom- 
mission dated 26th September, 1958. 


€) 
If anything, the position has become worse 
subsequently in respect of every one of the 
matters commented upon by the Law 
Commission with regard to the recruit- 
mnt of judicial personnel at every 
Stage, Therefore, my humble opinion 
is that no reform of judicial adminis- 
tration and no recommendation of the 
High Qourts Arrears Committee will 
have any effect or will produce any 
‘tangible result unless the problem itself 
as tackled at its very root, namely, at the 
‘stage of recruitm«nt, by recruiting judicial 
‘Officers solely on the basis of merit. 
So long as radical steps have not been taken 
on this aspect of the matter, any other proposal, 
an my humble opinion, will be utterly and 
thoroughly useless and futile”. 


A perusal of the report of the High Courts 
Arrears Gommittee (page 42, paragraph 
16) gives interesting reading, showing 
how the deterioration, between .1958 
and 1972, has grown out of bounds. 
The Arrears Committee has observed 
that in certain cases High Court Judges 
have been appointed without even the 
knowledge of the Chief Justice of the 
State concerned and without even an 
opportunity being given to the Chief 
Justice for expressing his views and making 
his own comments on the recommenda- 
tions made by the Chief Minister and 
that, in several cases, the Chief Justice 
of some States had to suffer the humilia- 
tion and discomfiture of their recom- 
m*ndations being summarily. rejected, 
political considerations and the voice 
of the Chief Ministers alone having the 
controlling and dominating force in the 
matter of appointment of High Court 
Judges. In some States, it is said that, 
on account of the helplessness of the 
Chief Justice, appointments are made 
as a result of a bargain as it were between 
the Chief Justice and the Chief Minister, 
each recommending his nominee, with- 
out due regard to mtrit and equipment. 
These are all very disgusting and obnox- 
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ious features and, unless these evils are 
eradicated, no solution of the problem 
of the arrears can be achieved ; the stale- 
mate will continue, The authorities con- 
cerned should bestow careful thought on 
the serious note of warning given by the 
Law Gommission that the decrease in 
the output of work and the mounting 
up of arrears is due to the inevitable 
effect of the unsatisfactory appointments. 
“Justice delayed is Justice denied” is 
a very interesting slogan and can be used 
only for expediency. If we ask the 
litigant public whether they would have 
the administration of justice (though 
quick) at the hands of the personnel 
aforesaid, or justice (though delayed) 
at the hands of independent Judges of 
experience and calibre, the litigant public 
would, undoubtedly, prefer the latter, 
The mere enhancement of the jurisdiction 
of the subordinate Courts including the 
transfer of the pending cases from the 
High Gourt to the District Courts is, 
by no means, any solution to the problem. 
Fom the point of view of the litigant public, 
the remedy is worse than the evil; the 
arrears will get transferred to the district 
centres, besides resulting in unhealthy 
concentration of judicial power. This 
will give room for discontentment, loss 
of confidence in the administration of 
justice and a sense of frustration in the 
litigant public. 


Under the present ` circumstances, I 
suggest for the consideration of the Law 
Gommission, of which the distinguished 
Chairman is Mr. Gajendragadkar, our 
revered retired Chief Justice of India, 
and the members of the Bar an amend- 

ent of Article 217 of the Constitution 
of India on the sams pattern as Article 
124. (2) which, while making it obligatory 
on the President to consult the Chief 
Justice of India, also empowers the 
President to consul? such of the Judges 
of the Supreme Court and of the High 
Gourts in the States as the President may 
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deem necessary. A somewhat similar 
provision may be introduced in Article 
217, that the consultation must-be not 
only with the Chief Justice of the High 
Court concerned, but with a committee 
of three or five Judges of the concerned 
High Court, of course, necessarily in- 
cluding the Chief Justice thereof, This 
would solve many of the mischiefs and 
evils mentioned above. In the first 
place, this would rule out and eliminate 
the evil of arbitrariness or caprice on the 
part of the Chief Justice, 7.e. failings and 
prejudices of a single person notwith- 
standing his eminence. Besides the views 
of the Chief Justice, the views of his 
colleagues would play an important 
part; this would relieve the Chief Justice 
of considerable embarrassment and 
strengthen his hands while discussing 
the matter with the Chief Minister con- 
cerned, It is obvious that if the re- 
comm*ndations are to be made by a 
committee of Judges, ability, calibre 
and equipment will alone count. The 
Chief Minister of the concerned State 
would also find it difficult. to ignore the 
recommendations of a body of Judges and 
will not insist upon his own nominee in 
preference to the right type of persons. 
There won’t be any occasion for the 
Chief Minister exercising a controlling 
and dominating voice actuated by political 
considerations, This will also afford an 
effective background for the Chief Justice 
of India to exercise his own supervision 
and form a proper judgmtnt while 
expressing his views to the President 
when making the appointment, I may 
tell you that this suggestion of ascertain- 
ing the views of other Puisne Judges in 
the matter of appointment of High 
Gourt Judges besides the views of the 
Chief Justice of the concerned State is 
not something new. In recent years, 
the Chief Justice of India had, on several 
occasions, obtained *the views of other 
Puisne Judges, , sohe. of my esteemed 
colleagues, while making appointments, 
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My suggestion is that, what is happening 
now, in recent years, may be incorporated 
in the Gonstitution itself; Indeed, in a 
recent publication (1971) titled’ “‘Re- 
miniscences of a Judge’? by Mr. N.G. 
Shelat, Retired Judge of the Gujarat 
High Court, the learned author has 
suggested an amendment of the Constitu- 
tion on the same lines providing for the 
consultation by the Chief Justice of India 
with a committee of Judges including the 
Chief Justice of the concerned State. 
Such an amendm?nt will avoid all com- 
ments and unhealthy features and bring 
about a wholesom: reform, and when 
once, really able persons with legal equip- 
mnt and practice ‘are recruited, the 
problem of arrears would be solved in no 
time, 


Before I conclude, I desire. to make an 
appeal to, the Junior section of the Bar. 
I am of the firm opinion that there is still 
enough talent in the younger generation, 
and given proper training and adequate 
opportuniti¢s, they are sure to make a 
mark in life. The younger generation 
need not suffer under any frustration com- 
plex. The pattern of litigation has com- 
pletely changed and the legal learning 
which -the younger generation has to 
acquire and develop is ofan entirely differ- 
ent character, The old types of litigations 
demanding: extensive research and wide 
and.deep learning on certain well known, 
familiar facets of law have disappeared. 
For instance, a deep, intensive study of 
the evolution and growth of Hindu Law 
would only be academic and historical 
by reason of the various statutes, The 
fertile litigation of land tenures has dis- 
appeared after the abolition of zamindaris 
and the concerned legislations, But, innu- 
m°rable openings with plethora of oppor- 
tunities have taken the place of the old type 
of litigation, . Specialisation in industrial 
law, laws of taxation, indirect and direct, 
tenancy laws, transport laws, motor acci- 
dents claims, laws on trade-mark, export 
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and trade control, foreign exchange 
regulations, cinematograph cases, com- 
pany laws, labour laws, writ jurisdiction, 
work before quasi-judicial and adminis- 
trative tribunals, etc., are enormously 
on the increase, The potentialities and 
prospects: open to the younger generation 
today in all these specialised branches 
are indeed very many and a Jawyer can 
well afford to specialise in one or two 
more branches and make a mark in the 
profession. My own feeling is, the juniors 
have not fully realised the great poten- 
tiality of the opportunities which lie 
before them and are merely drifting with- 
out proper ambition and a proper apprai- 
sal of the situation, It is, however, refrèsti- 
ing to mention that, on the branch of 
taxation, the Revenue Bar is doing éxcel- 
lent work, There, the members of the 
Bar are very thorough in their preparation 
and up-to-date in the matter of case law; 
the Courts derive great assistance from 
them and, what is more refreshing is that 
this thoroughness of preparation is seen in 
every member of the Revenue Bar, senior 
and junior, The same high standard of 
efficiency is seen in Advocates specialised 
in cases under the Motor Vehicles Act. 
I most fervently appeal to the rest of the 
junior section of the Bar to follow the 
example of the Revenue Bar and to specia- 
lise in certain branches, instead of merely 
following the same old track, i.¢., suits on 
promissory notes, breach of contract, 
mortgages, etc. There is no need to 
despair for want of fluency or expression; 
provided you work hard and gather ideas, 
words.and power of argument will gradu- 
ally grow. Whatis required isa thorough 
study, a clear analysis and a judicious 
gathering of ideas, and argument will 
develop of its own accord, What is 
most important is hard work and industry. 
Mere intellect may or may not get you 
Success; but I may assure you that hard 
work and industry will certainly secure 
you abiding, permanent success, In my 
opinion, hard work and industry must be 
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the"motto of your professional life; as th® 
Saying goes, “Giant in industry is @ 
giant in profession,” True, the first 
few years of your life will be a sore trial of 
patience, but this initial staying power is 
necessary, You would soon get over 


that period, .I would appeal to you to 


keep pace with the case law; you must 
subscribe and/or read one legal journal of 
Tamil Nadu, and an All-India journal 
like the All India Reporter and an 
English journal; you must follow this as 4 
religious practice, whatever may happen. 
With all the emphasis that I command, 
I assure you, if the junior section follows 
my- advice, at the end of the seventh 
or the tenth year, €very one of you will 
be a success at the Bar. If not sixteen 
annas, you are sure to get a dividend 
of ten annas in the rupee. 


I may. next express my grateful thanks 
to the Chief Justices and my esteemed 
colleagues for all the kindness and affec- 
tion thet I received during these ten 
years as a Judge of this Court. My 
relationship with all of them has been 
extremely affectionate. It is difficult 
to single out any particular Judge or 
Judges, because every one of them 
has been extremely kind and affectionate 
towards me, 


On this occasion, I desire to express my 
appreciation of the work done by the 
entire subordinate judiciary and, more 
particularly, my sympathies to them. 
The members of the subordinate judiciary 
are all working under very difficult 
conditions and their emoluments cannot, 
by any means, be said to be adequate 
having regard to the present inflation 
of prices and living conditions, Drastic 
and bold revision of their pay scales 
is absolutely necessary, I, however, wish 
to impress upon them that in discharging 
their duties to the society, their honesty 
and integrity should“be at the highest 
and they should render fearless, im- 
partial administration of justice, 
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I wish to express my thanks to the succes- 
sion of Registrars for all the assistance 
and help I received from them through- 
out, 


I must thank the entire High Court 
staff who are part of the High Court 
Service, They too have been working 
very hard and I also wish to express 
my sympathies for the hard work they 
are turning out under difficult conditions 
and poor emoluments, I wish to express 
my appreciation and thanks to all the 
Bench clerks and shorthand writers 
with whom I have been intimately associ- 
ated for these ten years in the course of 
the discharge of my duties, 


Mr. Public Prosecutor before I conclude, 
J wish to make a personal reference about 
you. Within a very short time of your 
appointment, you have adapted your- 
self to the new environment imbibing the 
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glorious traditions and’ the atmosphere 
of the High Court. Your bearing, hold- 
ing that high office, is very dignified and 
you are extremely fair in your arguments, 
If there is any mistake in. you it is your 
extreme fairness. I have developed 
a personal regard and affection towards 
you and I am very happy I have an 
occasion to express my feelings about 
you. I wish you all happiness and glory. 


Members of the Bar, I wish you all glory 
and ever-increasing prosperity, May I 
say that I am laying down my officer with 
the utmost faith and confidence that the 
glorious traditions of the Madras High 
Court and the Bar are perfectly safe in © 
your hands and that you would all 
not only maintain the rich heritage and 
traditions of this High Court, but also 
add to the same. 
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INAUGURAL ADDRESS* 
By 
Hon’srte Taru K. VEERASWAMI, 
Ghief Justice, High Gourt, 
Madras. 

Jt is a matter of pride and satisfaction 
to me that the Madurai Bar is now not 
merely a centenarian, but has, during 
the long period, played a significant role 
in, and made a notable contribution to 
the administration of justice, We do not 
respect age merely by that fact unless it 
is accompanied by values of contem- 
porary life and qualitative involvement 
in the evolutionary process of the times 
towards the ideal. As with men, more 
so with organised institutions, the test 
of their excellence is the enduring con- 
tribution they make, or endeavour to 
mak to the building up of right condi- 
tions, proper climate and equal but just 
opportunities for better, healthier and 
happier life for the individual as well 
as the community, for, after all, in the 
last analysis, that is the goal of man. 
Law in an organised society, as a social 
instrument, which, especially in these 
days, governs, controls and guides almost 
every activity af man, his interests, rights 
and obligations, his hopes and aspira- 
tions, is peculiarly the never ending, 
but ever changing field for such contri- 
bution, and when you speak of law, it 
necessarily involves, apart from the sub- 
ject or object of its application, the 
Legislators, Administrators, Lawyers and 
Judges. The diversification of these 
functions which once all inhered in one, 
has itself along story of struggle towards 
man’s goal I mentioned, and the part 
played by lawyers and Judges in this 
regard, in achieving it at considerable 
personal sacrifice, cannot be under- 
estimated. 


While it is generally true that the legal 
profession has largely contributed to 
e a 


*At the Cenienary Celebrations of the Madurai 
Bar Association, 


the foundations of liberty, preservation 
and security of rights, and corrcfponding 
enforcement of obligations, evolving and 
promoting political systems and insti- 
tutions, building up and defending, as 
well as advancing the basic principles 
of democracy and freedom in its compre- 
hensive sense and aspects, the Indian 
Bar in the last hundred years, particularly 
in the recent 30 or 40 years, has won 
for itself in the history of India’s polity 
and freedom, a place of pride. Many 
freedom fighters, political thinkers and 
revolutionary idealists and activists came 
from the Indian Bar. Gandhiji, who 
though practised actively in South 
Africa, was originally of the Indian 
Bar. Motilal Nehru, Jawaharlal Nehru, 
Rajendra Prasad, Sardar Patel, Tej 
Bhadur Sapru, Rajaji, who is still happily 
with us,f S. Srinivasa Iyengar, and a 
host of other leaders hailed from the 
Indian legal profession. The turmoil, 
they suffered, the struggle and sacrifice 
they made for the cause of the country 
and for the rule of law which prevails 
to-day, have gone into memorable history. 
There were others of the Indian Bar 
who have at different periods, extended 
notable assistance to the shaping of the 
Jaw and Court procedures and the system 
of justice in this country. In this back- 
ground, the contribution made by the 
Madurai Bar, especially in the last three 
or four decades, is something which the 
present generation of the Madurai Bar 
can be proud of to recall to their minds, 
with gratitude and satisfaction, and as 
guidance for the future. I have no 
doubt that in the course of the Celebra- 
tion, full justice will be done to this 
topic, From my personal experience, 
I can recall some of the names of the 
stalwarts of the Madurai Bar who were 
noted for their professional excellence 
and rectitude, as well as contribution to 
the development of ‘aw and of political 
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and Constitutional debates and achieve- 
ments, "A. Lakshminarayana Iyer, of 
m°ticulous, thorough and steady advocacy 
with personal charm and fluency; A. 
Vaidyanatha Iyer of conspicuous ability 
in Qourt and leadership in public ‘affairs; 
K. R. Venkatarama Iyer, of scholarly 
equipment for ponderous speeches from 
political platforms in the process of 
constitutional changes in those days, 
which culminated in the passing of the 
Government of India Act, 1935; T. G. 
Srinivase Iyengar, a quiet, unassuming 
but impressive Advocate, and an elderly 
legislator; Ramanujam, a fire-brand on 
the criminal side, and a brilliant cross- 
examiner, who enjoyed sipping the last 
drops from his cup of life in the true 
spirit of Omar Khayam, and a number of 
others, not to speak of the present com- 
pany of notables, including P. T. 
Rajan, an old Barrister incorrigibly 
upright with his sphere of beneficial 
influence, and Rangaswamy Naidu, who 
did Ashtavadanam both as Public Prose- 
cutor and as Government Pleader, and 
at the same time, made execursions from 
the profession to the Bench and back to 
the profession gentle and lovable, and 
growing younger, defying age, and com- 
bining old and latest traditions, are 
among those I cannot but recall with 
happy memories und from whom we 
derive legitimate pride and satisfaction 
on an occasion like this, Ithink, I will 
be failing in my duty if Ido not mention 
also of Mr. Justice Alagiriswami, who is 
now a member of the highest Court of 
the land, and who hails from the Madurai 
Bar which can legitimately be proud or 
his contribution to the highest judiciary 
of the land. Mr. Justice Ganesan came 
from this Bar too. Everyone of them 
along with others, have done their life- 
best in earning for the Madurai Bar a 
very high place in the legal profession 
of the State with iv long traditions and 
achievements. Let me, therefore, 
warmly, sincerely and whole-heartedly 
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congratulate the Madtirai Bar on its 
completion of one hundred years of 
useful and praise-worthy contribution to 
the progress of law and dispensation of 
justice, ` 


Our system of justice has been founded on: 
the British experience, and it still conti- 
nues to operate with no remarkable 
changes in its basic foundations, with the 
legal profession as an integral and indis- 
pensable part of the system, In some of 
the Western countries, especially in the 
United States, the legal profession is 
powerful and prosperous. But its work 
in the American Courts at all levels, both 
Federal and State, by way of advocacy is 
far less than the extent and type of multi- 
farious professional activity outside the 
Court, There are more than 2,50,000 
practising lawyers in the United States 
to-day, who, apart from litigations, 
perform indispensable services as advisors 
to business firms, to Government agencies, 
and to individuals and organisations of 
all kinds. Ways and means are being 
also found in the United States to make 
the advice of lawyers available to all 
citizens, including the poor, in both 
civil and criminal matters. The lawyer 
everywhere exercises a public calling, 
and is thus a servant of the public as well 
as his clients in helping to prevent legal 
difficulties from arising, or to resolve 
them when they do arise. As Justice 
Holmes said, the ultimate function of the 
lawyer is to establish, develop, or illumi- 
nate rules which are to govern the con- 
duct of man for centuries; to set in motion, 
principles and influences which shape 
the thought and action of generations 
wha know not by whose command they 
move, Although in the United States 
as elsewhere, the Court work is important 
and involves a high degree of professional 
experience . and, skill, and is sometimes 
spectacular, it represents, as I said, only 
a small portion, perhaps, as pointed out 
by Erwin ÑN. Griswold, one-fifth of the 


fu 


work done by the lawyers in thé United 
States... A larger. portion of their work is 
office work, .They spend a great deal 
of their time in counselling and! in plan- 
ning, in helping their clients to arrange 
matters so that they will work effectively 
and ‘avoid controversies, and in negotia- 
tions leading to the settlement .and 
adjustment of controversies without the 
necessity for Gourt proceedings. It should 
be realised that most of this work is done 


quietly and behind the scenes, and is of 


. highly specialised type. 


The specialisation includes advice con- 
cerning the complex requirements of 
the law, of 
tions and of companies. Lawyers; to a 
large extent arẹ responsible for the con- 
duct of negotiations necessary in working 
out union contracts and in settling labour 
disputes, Othėr spheres of specialisation 
. include taxation, which in most other 
countries including India, is ettended to 
by accountants, Lawyers come into 
the picture in advising, planning of 
transactions, in such a way as to incur 
the minimum liability under the law and 
presenting arguments and carrying out 
. negotiations.. with the Revenue, when 
disputes arise about public charges. 
Conveyancing .is a normal and usual 
function of an American. Lawyer, especi- 
ally with respect to family settlements, 
wills and trusts and generally estate 


planning. The field of law practice in: 


that country extends also to various 
forms. of Government service, It is 
important to note that in the United 
States, a lawyer ‘is one such whether he 
is..in private practice, working for, a 
business enterprise or in , Government 
service, not necessarily always. engaged 
in Gourt work. Though the United States 
have, derived their legal system from 
England, they have not followed the 
English practice in the organisation of 
the legal profession. . There is no. for mal 
division of the profession.. X 
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There are no Barristers or. Court-room 
lawyers on the one hand, and solicitors 
or office lawyers on the other, The 
lawyer there, is free to engage in any 
sort of legal activity, and the separation 
of legal profession into diffcrent branches 
is SO unknown in the United States that 
most American lawyers do not easily 
grasp the English or French systems, 
The overwhelming majority of American 
lawyers practise alone, or as members of 
fairly small firms. But there are in 
the United. States, enormous firms of 
lawyers, who turn out amazingly large 
amount of legal work so that some of 
them are known as “Law Factories’, 
and such firms do appear to play an 
important part in the American legal 
profession. Lawytrs are admitted to 
practice by the Supreme Court of each 
of the States, and this admission entitles 
them to practise in that State only. 
There, they have nothing like the Inns 
of Gourt in England which are essentially 
private societies, membership in which 
entitles a man to audience before the 
Gourts, Through the Inns of Court, 
there is a close professional organisation 
of the Barristers in England and it is 
relatively easy to enforce discipline among 
them. What is peculiar in the United 
States, is the fact that when a lawyer is 
admitted to practise by the Supreme 
Gourt, he can generally go his own way, 
and in this situation, they do not find 
it easy to develop and maintain a pro- 
fessional esprit de corps. In most States, 
of, course, they have bar associations 
which are voluntary bodies. In recent 
times, a few of the States have passed 
Statutes or made rules of Court estab. 
lishing, what are known as Integrated 
Bars, and under this system, every lawyer 
must apply to the State Bar, and the 
Board of Governors of the State Bar 
holds a somewhat official position, On 
a nation basis, theggreat organisation is 
the American Bar A¥sociation which has 


now over 1,40,000. members which covers 


36 


somewhat half of all the Jawyers in the 
country. The American Bar Association 
and the State Bar Associations have 
committees on professional ethics, which 
have adopted canons of ethics for the 
guidance of lawyers in their practice. 
There is a peculiar practice in the United 
States, As we know, in most countries 
a lawyer is paid so much for a case, or 
so much for a day of his time regardless 
of the outcome of the case. In the 
United States, the practice of contingent 
fees is quite widely accepted and especially 
in personal injury cases in which if the 
claimant is unsuccessful, the lawyer 
receives nothing. But, if he is successful, 


he receives a percentage of the recovery, 


sometimes a very substantial percentage. 
It appears to be natural in the United 
States for lawyers to enter politics, In 
the Congress of the United States, more 
than 60 per cent. of the Congressmen and 
Senators are lawyers. Many of the 
Presidents of the United States have been 
lawyers and so too Governors of the 
States and Members of the State legis- 
latures. Thus, it is said that members of 
the legal profession carry a large part 
of the load of self-government in the 
United States, Dean Roscoe Pound said 
that the term ‘‘Profession’’ refers to a 
group of men pursuing the learned art 
as a common calling in the spirit of a 
public service—no less a public service 
because it may incidentally he a means 
of livelihood. I have incidentally refe- 
red to the division of the profession in the 
United Kingdom as Barristers and 
Solicitors. In our country during the 
days of British administration, in addition 
to the dual system of the profession, we 
had pleaders, vakils and Advocates, 
Though the dual system has not come 
to an end in some of the major cities in 
this country, especially in Calcutta and 
Bombay, there has been a unification of 
several grades of Jawyers. Under the 
Advocates’ Act, the division of the pro- 
fession has been put an end to, and every 
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lawyer is necessarily an Advocate, His 
admission into the Bar, conduct and 
discipline and allied matters are now 
statutorily regulated. We have the 
Central Bar Council of India and a Bar 
Council for each of the States, Indian 
Bar has thus been statutorily organised, 
and is today in a position to wield power- 
ful leadership not merely in matters 
concerning the Bar as a whole, but the 
public affairs of this country. ‘But it is 


‘a matter of disappointment to me that 


the Indian Bar has still not realised its 
full stature to cast its power.and influence 
over areas of public interest where they 
are most needed, I should expect the 
Indian Bar to set about its welfare at 
all levels with better attention and enthu- 
siasm, especially when it is not behind 
any of its counterpart in any other 
country organisationally, or in the oppor- 
tunities of work and specialisation. The 
First Law Commission, as early as 1958 dis- 
covered 2 fallin efficiency and standards 
atthe Bar. It was said that a new recruit 
to the profession was inferior in his legal 
equipment, less painstaking and in a 
hurry to find work, The Gommission 
also reported about the poor calibre of 
law students, There was a time when 
the Law Colleges attracted the cream 
of intellects. But to-day, I heard 
someone remark, perhaps with some truth, 
that the Law Colleges attract only the 
rejects of the society. Not merely that. 
The lawyer does not seem any more to 
command or possess that leadership for 
which the profession was known earlier. 
In fact, the profession seems to have lost 
its leadership in public life, and asizeable 
number of its strength seem to be craw- 
ling for hand to mouth existence. It is 
time that the Bar realises this fact and 
does something to ensure standards of 
efficiency and finds ways and means of 
enabling the less fortunate members of 
the Bar to make a reasonable living. 
The limited time available at the moment 
does not permit me to dilate on the 
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subjects of indif:rent legal training in 
colleges and lack of adequate practical 
study in Gkambers, overcrowding in the 
profession, and so on and other problems 
of the Bar. It seems to me that better 
attention should be paid in the matter 
of admission to Law Colleges for securing 
proper candidates who will have an 
aptitude for law and its practice, better 
Standards of academic and practical 
legal education, including apprentice- 
ship in a lawyer’s office, conduct and 
discipline. 


In recent days the legal profession appears 
to be exercised over the form of dress 
and address to the presiding officers 
in the higher judiciary. I would recall 
to you what V. V. Srinivasa Iyengar said 
to me about dress, When I stopped him 
in the premises of an Administrative 
Tribunal long years ago to ask why he 
found it a necessary to wear the robes of 
a lawyer on that summer day, his answer 
was pointing to his robes, ‘‘my dear 
young man, this is to honour myself”, 
This aspect of the matter should, I think, 
be kept in view when you think of chang- 
ing the dress or robes of the lawyer or a 
Judge. W. N. Hargreaves-Mawdsley has 
written a whole book on the history 
of legal dress from its origin in Europe 
until the end of 18th century, which 
makes a very interesting reading. 
The origin of the legal dress, accor- 
ding to the author, in this: 


** Rulers of all the states of Europe 
realized early that for the sake 

of obtaining an uncontested power 

for themselves the law must be 

freed from ecclesiastical influence, 

and in néarly all countries by the time 
that a definitely legal costume 
emerged clergy had vanished from the 
civil Gourts, In Italy and Germany 
the feudal lords soon began to hand 
over their real power in the civil 
Courts to deputies, and as a result 


professional Judges imitated after a. 
fashion the dress of the nobles they 
succeeded, It was, however, in 
Austria, Spain, Portugal, France, 

and England that the Judges became 
powerful as the direct servants of 
their sovereign and were clothed by 
him as his iegal representatives in 
exercising the royal prerogative, 

In these countries they were 
encouraged to assume a costume that 
any noble might envy. 

In legal costume the influence of 
ecclesiastical dress was therefore 

only slight, and the ARMELAUSA in 
England, which is sometimes said 

to have been a result of eccle- 
Siastical influence, was doubtless 
borrowed from the dress of French 
Judges who in their turn had taken it 
from the Guevauimrs D’EPEE in 1297. 
In general it may be said that 

legal dress, as it was in later times, 
resulted from lay dress adapted to 

its own particular use during the 
medieval period and greatly modified. 
during the sixteenth century, 


In some form or another legal dress 
was preserved throughout Western 
Europe into the eighteenth century 
and in modern times its use has been 
re-established rather than neglected 
and abandoned, The reason for this: 


‘is that rulers have always considered. 


it to be vital to preserve the 

dignity of the law, and one of the 

best ways of doing this is to give 

their officers a dignified costume. 

A robe can produce the effect of 
detached dignity which military 
uniform or court dress cannot. Where, 
as in Austria, France, North Germany, 
and Scandinavia, the long costume 

was abandoned as a result of the 

policy of revolutionary or ‘enlightened’ 


Governments, it was later reassumed”’. 


In England the Barristers and Judges of 
the Superior Courts wear black coats, 
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black gowns,. wing collar, bands and 
wigs. The only change is that the wig 
is cut at the level. of the ear, The 
English Bench and the Bar will, I think 
continue to adhere to the traditional 
robes, In Canada, Australia and 
Dominion countries, the same pattern 
of dress is followed. In the United States 
and Japan, the lawyers and Judges of 
the higher Courts wear black coats, 
black gowns stiff or semi-collar and 
black tie. In France, the lawyers and 
Judges wear black coat and black gown 
with peculiar white bands fitted up. 
The gown is not of the same pattern as 
the British type. Personally I feel that 
there is no need for any change in the 
dress of the lawyer and Judge in our 
country. In my view, dress of distinc- 
tiye character is necessary for lawyers 
and Judges. Butif you do want a change, 
still I would say, stick at least to the black 
coat and gown; you may or may not 
wear a wing-collar and bands. But 
when you do not wear them, a stiff or 
semi-collar and a black tie should be 
recommended . This is but my personal 
view. As to the form of address, the 
essence of the matter is that the dignity 
of the presiding officer is a matter of 
considerable interest for the profession 
itself, .I do not at the moment, desire 
to say more about it. 


In the matter of recruitment to the judi- 
ciary at all levels, I firmly emphasise 
that the main and only criterion should 
be merit, The standard of recruit- 
ment in recent years has not been such 
as to ensure efficient manning of the 
judiciary at its lower levels. I am aware 
that apart from the general .fall in 
standards of legal education and pro- 
fessional efficiency, conditions of Judicial 
Service have not, been such as to attract 
the best talent. But on the recent Pay 
Commission’s recomendations, they 
have been considerably improved. Even. 
so,.moreé has to be done in this direction. 
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Direct recruitment of. Sub-Magistrates 
before the posts were gazetted, was done 
by the High Court. But now, direct 
recruitment of Sub-Magistrates and 
District Munsifs is done by the Service 
Commission. In my view, it will be 
desirable and proper .that the recruit- 
rent of these judicial officers is entrusted 
to the High Court, and if this is not to 
be accepted for any valid reason, the 
High Court and the Service Gommission 
must have equal say and control in 
recruitment, but with, in addition, a 
veto power to the High Court, in respect 
of any particular candidate for recruit- 
ment, As to the recruitment to the 
High Court Bench, due to the conside- 
rable fall in the value of rupee and un- 
attractive service conditions, it has been 
found difficult to persuade those qualified 
to accept Office. But that is a matter 
on which I would not like to use the 
present occasion to give expression to. 


The procedures followed in trials are 
basically those adopted during the British 
regime more than 60 years ago. Gondi- 
tions and circumstances have  consi- 
derably changed since then. We have 
noticed in recent years a great law explo- 
sion at all levels. of Courts. There is, 
therefore, an urgency at the moment, to 
modify our procedures not only to suit 
these changed conditions and circum- 
stances of to-day, but also to achieve and 
promote the means for speedy justice 
without sacrificing quality. <A few areas 
in the trial procedures may be modified 
with advantage. The system of 
hierarchy of appeals, some times 4 or 5, 
requires, in my view, drastic changes. 
Finality to factual. findings and legal 
questions should be drawn at certain 
stages. I am of the view that the present 
system of appeals should be modified 
also with reference to suitable adjust- 
ments in territorial _ and pecuniary 
jurisdictions. The scope. of revision to 
the High Gourt in pre-decretal matters 
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will have to be recast, The High Courts 
Arrears Committee has made certain 
recommendations in this respect and I 
believe the Law Gəmmission and the 
Governments are seized of some of those 
matters, It seems to me that the High 
Court should be made the Court of final 
resort, except in cases involving Consti- 
tutional questions, which may, of course, 
be taken to the Supreme Court of India. 
Though we have no dual system of the 
judiciary in this country, unlike in the 
United States, there is no reason why 
this suggestion I have made cannot be 
adopted with advantage. The trend 
of modern legislation is in favour of 
creating more and more Tribunals for 
specialised work, as in the case of Labour, 
Taxation. or tenure cases, Most of 
these Tribunals are now manned by 
Subordinate Judicial Officers, It is a 
matter for careful scrutiny whether while 
retaining these jurisdictions as those of 
Tribunals, they may not be entrusted to 
Presiding Officers of particular Subordi- 
nate Qourts as part of their work, but as 
Tribunals, so that there may be diversi- 
fication in the disposal of such matters 
which may ensure better convenience to 
the litigants. The report of the Commit- 
tee to go into the decentralisation of 
Subordinate Qburts’ jurisdictions is 
awaited, I hope and trust that its 
recomm*ndations will be given effect to 
soon. As and when that is done, it will 
give added opportunities to the members 
of the bar at taluk and other centres, 
Before I leave this topic of procedures, 
there is one other matter te which I 
would like to make reference. Since 
we still follow the British System of 
procedures in Gourts, we are accustomed 
to making and‘ hearing long arguments. 
I think, it will be worth-while to try 
the American . System of putting a 
time limit to the length of argument, 
No one has suggested that because of 
the time limit clamped on argument, the 
quality of American justice has suffered, 
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But if the American System is to be 
tried at least to a limited extent, the 
Gourt’s time for scrutinising the paper 
book will have to be re-aligned, It 
may be that fitting into our procedures 
the American System of hearing is not 
free from complications. But, on that 
account we need not, I think altogether 
dismiss it as unsuitable entirely, 


A feeling is gaining ground in ovr 
country that it is high time that something 
effective is done in the matter of legal 
assistance and legal aid. Legal assis- 
tance and legal aid have received 
considerable attention and are made 
available on a very extensive scale under 
diverse programmes in western countries, 
In the United States on the Criminal 
side, public defender system is quite 
popular, and is worked under statutory 
provisions and with the aid of public 
funds provided by the Administration, 
Apart from this, they have what is called 
the O.E.O. Legal Service Programmes, 
Legal Aid Societies which are voluntary 
associations and Pro Bono services 
extended by practising lawyers, There is 
also state-wide co-ordination of Legal 
Service Programmes. In Florida, the 
sources of funds include anyone or what 
they call ‘‘package’’ combination of 
filing fees assessed by authority of state 
statute, and earmark7d for legal aid 
purposes; local bar association ; local 
government; United Fund or similar 
charity; state appropriation from general 
funds; foundations or other private 
sources, U. S, D-partment of Health, 
Education and Welfare, if state-approved 
plan of statewide significance provides 
legal services in civil matters for welfare 
recipients; and fees generated by the 
legal aid society itself. Also, a latest 
method of legal aid is pre-paid legal 
services, A plan of pre-paid legal service 
is an arrangement Wy which the cost of 
potential service is paid in advance «by 
or on behalf of the client, the payment. 
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being made to the organisation’ admini- 
stering the collection and disbursement 
of monies received under the plan, The 
individual who receives services is prac- 
tically always a member of the groups, 
The insurance principle of spreading the 
risk over the members of the group to 
achieve lower cost for the individual 
participant operates. To achieve the 
free choice of a lawyer, the lawyers 
who provide the services must constitute 
at least a substantial proportion, if not 
all, of those in active practice in a 
given area. We also find that as efforts 
to reduce lawyers’ costs are not enough 
to solve the problem of making services 
more available to the client of moderate 
means, arrangement has been made to 
make payment less onerous and painful. 
An adaptation of the English system of 
awarding adequate attorneys’ fees as 
part of costs to the successful litigant, 
bank financing (by clients borrowing) 
of fees for legal services, legal service 
subsidies, and legal insurance and pre- 
payment plans analogous, but not iden- 
tical, to Blue Cross and Blue Shield, 
In England free legal aid is available to 
people whose disposable income or capital 
does not exceed, or is less than a parti- 
cular sum. An assisted person is made 
liable for a certain contribution towards 
the cost of his case in accordance with 
the rules governing the matter, The 
legal aid acheme is run by the English 
Law Society under the general guidance 
of the Lord Chancellor, and is operated 
by 13 area committees anda net work of 
local committees, composed of barristers 
and solicitors, with a, salaried staff. 
As is seen from the British Information 
Service regarding the English Legal 
system, the cost is met from the Legal 
Aid Fund, drawn from three sources: 
contributions from assisted people; costs 
recovered from opposite patties in liti- 
gation; and a gran from the Exchequer. 
Legal aid in criminal cases is covered 
by the Criminal Justice Act, 1967, which 
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generally consists of representation by a 
solicitor and Counsel assigned by the 
Gourt. The granting of legal aid for 
appeals to the Criminal Division of the 
Court of Appeal rests with the Court 
which may also grant legal aid for purposes 
of further appeals to the House of Lords. 
The cost of legal aid in criminal cases 
in Magistrates’ Courts is paid out of the 
Legal Aid Fund,but in the higher Courts, 
payments are borne by the Government, 
In addition to this type of legal aid in 
civil and criminal cases, aid is also 
available in the form of oral advice on 
legal matters free of charge to people in 
receipt of social security benefit, and 
at a very small cost to those of limited 
means. The advice given by practising 
solicitors is paid for from out of the Legal 
Aid Fund, and here again the scheme is 
administered by the Law Society which 
also runs a voluntary scheme for those 
who do not qualify for statutory 
assistance, Under the Legal Aid and 
Assistance Act, 1972, a scheme is required 
to be introduced whereby solicitors and 
Counsel will be able to give advice and 
assistance upto the value of 25 £ to those 
who, after a simple means ‘test, would 
be eligible for legal aid. The First 
Law Commission in its report pointed 
out that unless some provision is made 
for assisting the poor man for the-payment 
of Gourt-fees and lawyer’s fees and other 
incidental costs of litigation, he is denied 
equality in the opportunity to seek jus- 
tice, and that the rendering of legal aid 
to the poor litigant, was, therefore, not 
a minor problem of procedurallaw but 
a question of a fundamental- character. 
Tt; is not necessary to go into the history 
of the movement for legal aid in India 
since 1945. The Law Gommission itself 
found that the attitude of Governments 
in this regard was not helpful in view of 
the financial difficulties they experienced. 
The ‘result is that the facilities for legal 
aid in this country are still very meagre, 
But currently the topic has ‘received a 
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new life and enthusiasm so that some 
attempts are being made in some of the 
States in this country for organised 
Schemes, voluntary and otherwise, 
for legal aid and advice, My good 
friend Mr. Chief Justice Bhagwati of the 
Gujarat High Court has made a special 
study of the legal aid problems and has 
submitted a very comprehensive report, 
The Tamil Nadu State Government has 
recently asked one of the retired Judges 
of the High Court to study the problem 
and make a report for implementation 
at the State level. An amendment is 
under-way to the Advocates Act pro- 
viding for legal aid; but the view prevails 
that the fund provided by the amend- 
ment for the purpose is somewhat meagre 
to meet the requirements of free legal 
aid and advice, As Robert W, Meserve 
pointed out in his article “Our forgotten 
client”, providing legal services to the 
individual client of moderate means 
is a subject of deep concern to lawyers 
everywhere, and that the subject requires 
the members and the leadership of 
state and local bar associations be now 
fully committed to intense and immediate 


efforts of exploration and planning. He 


also says: 


“If we do not put forth this concerted 
effort, fundamental changes in the 
mode of practising law will be deter- 
mined to our disadvantage and to the 
disadvantage of our society as a 
whole by forces outside of the 
profession not restrained by 
professional, ethical requirements. 
Changes are already occurring in 
response to pressures for more 
adequate systems of making legal 
services available. We must 
Participate in planning and 
reshaping a better system of 
providing our services so that the 
public will be assured of adequate 
and professionally sound services,” _ 


4% 


{ entirely agree with this view. The 
rich and well-to-do are aware of their 
need for legal services and have no trouble 
in obtaining them. But the poor as 
well as the segment of the population 
between these extremes have to be taken 
care of. I think it is the special respon- 
sibility of the Bar to pay attention to 
this matter in increasing measure and 
find the means and method for extending 
legal aid and advice to those who 
genuinely and legitimately need it, 
free of cost, Apart from such voluntary 
aid and advice to be organised by the 
Bar at different levels, it is also the duty 
of the State ta organise groups and 
institutions for similar purpose of extend- 
ing legal aid and assistance at the cost 
of the Exchequer, Just as hospitals 
are established by the State to relieve 
physical suffering, so too the travails of 
poor but bona fide litigants deserve 
equal treatment at the hands of the 
State, especially when the crux of the 
problem .of legal aid and advice is in 
the provision of finance. I do not say 
that other sources of financing should be 
ruled out. The lawyer, as observed 
by Elliott E. Cheatham, ‘is not merely 
an agent of his client but is a member 
of a profession entrusted with a share 
in the important social function of 
employing and enforcing the law. Con- 
troversialists may decry efforts to temper 
conflict in Qourt, but if we could bring 
a méasure of civilization into warfare, 
we can bring civility and manners into 
the courtroom”. 


It is always necessary to maintain and 
promote the best of relationship between 
the Bench and the Bar without which 
neither of them can function with full 
Stature and efficiency, Of late, end 
this is not unusual if the history of judi- 
ciary in other countries is borne in mind, 
the Qourts and leg profession have 
come in for a good deal of criticism. 
T am notat the momenton the justifica- - 
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tion or otherwise for it. As was pointed 
out by Mr. Nixon to the National Gon- 
ference of the American Judiciary last 
year, “a courtroom must be a place 
where a fair balance must be struck 
between the rights of society and the 
rights of the individual”. Judge Learned 
Hand gave a lift to Justice Holmes, and 
as he dropped him in front of the Capital, 
Hand said ‘Well, Sir, Good-bye. Do 
justice!’, Justice Holmes turned sharply 
and snapped “That is not my job. My 
job is to play the game according to the 
rules”, The significance of this remark 
of Justice Holmes is very important. 
Every Judge, or for that matter every 
attorney, every policeman wants to ‘do 
justice’. But the only way that can be 
accomplished, the only way justice can 
truly be done in any society, is for each 
member of that society to subject himself 
to the rule of law—nceither to set himself 
above the law in the name of justice, nor 
outside the law in the name of justice.” 
If the rules do not speak what they should 
or intend to speak, or have become 
outmoded or unreasonable or unfair, 
such rules have to be changed in the 
prescribed manner, It is well to 
remember always the constitutional roles, 
namely, for the legislators to make the 
rules; for the judiciary to interpret 
them; and for the executive to carry 
them out. No one can dispute that law, 
as a means of social objective, should 
reflect the true social outlook and aspira- 
tions of the times and the Courts have 
a duty to interpret the law to advance, 
rather than retard, the social objective 
the law seeks to achieve, But it should 
never be forgotten that it will be in 
excess of its legitimate function and juris- 
diction to outstep the language of the 
law. l 


In applying the To of interpre- 
tation, by the very ħature of their office, 
Judges have to be objective and are 
limited by the spirit and tenor as expressed 
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in the laws. Even so, they may come 
across areas of conflicts in which, with- 
out transgressing the limits allowed by 
the law, they have to be guided by certa in 
broad principles of social philosophy 
destined to the good of the community 
as opposed to that of the individual. 
There are provisions in the Constitution 
which justify this approach. While the 
rights of the individual under the Consti- 
tution are important and- should be 
upheld, on occasions they- have to give 
way in public interest if it is also reason- 
able, It is not necessary, at the moment, 
to dwell on the substleties of this aspect 
in judicial process, But where a crisis 
arises because of a particular view upheld 
by Courts, or if they come in for unreason- 
able criticism or attack, traditionally and 
conventionally it is the Bar which has 
to rise to the occasion in their defence, 


The Bar has further responsibilities too. 
It has to regain the leadership, and create 
and release forces of public opinion in all 
matters affecting the community, and 
the rights of individuals. The Bar Asso- 
ciations have a duty to review legislative 
Bills from time to time, subject them to 
careful scrutiny and offer their critical 
views in a reasonable and dignified manner, 
More members of the Bar should actively 
participate in the process of law making, 
by entering into legislatures, and other- 
wise shaping public opinion in regard to 
law making. Lawyers being part of 
society and a highly evolved lot, it is time 
that they give part of their attention to 
social work. Above all it is particularly 
the duty of lawyers at all levels to defend 
and uphold the basic human rights and 
the rule of law both in Gourts and outside 
Courts. 


The Madurai Bar is extremely lucky in 
having a combined Court house recently 
established in this magnificent building. 
There are other districts and taluk centres 
less fortunate in that respect, Some 
of the Courts function in improvised sheds. 


a] 


« with-much-inconvenience to the Presi- 
ding. Officers, Lawyers and litigants. 
‘There. are many Bar Associations at 
district and lower levels which have no 
‘proper accommodation and facilities which 
-would ordinarily be expected to be availa- 
‘ble, The lawyers’ tools are books, and 
‘there are many: Associations which do 
not have good libraries, and some of them 
though they-have libraries, they are either 
ill-equiped, ‘or-in a miserable condition. 
The staff.attached to the Courts have still 
mot been given necessary facilities in 
‘many places. Witnesses and accused 
have -not been provided. with ‘waiting 
accommodation and: other facilities, ‘I 
hope and trust that these matters will be 
attended to by Government in due course, 
It is‘a matter of great personal satisfaction 
‘to me that Government has done its best 
so far in providing funds for meeting some 
of the needs I have mentioned, particularly 
by providing Government residential 
accommodation to all judicial officers in 
the State. I do not think that such a 
‘facility has been: made available to the 
judicial officers in any other State, at any 
rate, in such extensive scale, But at the 
‘same time as I have indicated, a lot more 
has to be done for the judiciary. Pay 
scales in the higher and subordinate 
judiciary have no doubt been recently 


revised, and so too the scales of the non- . 


judicial staff. But there are areas where 
the revision of pay scales and conditions 
‘of service have not been adequate, For 
‘efficient administration of justice, a com- 
‘bination of factors is essential, Adequate 
‘staffing of administrative offices in the 
judiciary and providing officers with 
all the requisite equipment for efficient 
functioning, are no less ‘a must’ than the 
required man power of Judges, If the 
‘problem of back-log persists, part of it 
is on account of the failure to realise that 
adding to the number of Judges at all 
levels is not by itself enough to bring 
down the evil. I shall not, however, 
tire you on this occasion with more of 
this, 
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I know the members of the Madurai 
Bar require chambers to be constructed 
for them. Plans have been approved, 
and sanction is awaited. I may also 
mention that while Benches of the 
High Court cannot sit in the districts for 
reasons which I have given on earlier 
occasions to you, the question of establish- 
ing Regional Courts not exceeding 4 in 
number, between the District Courts 
and the High Court, is under considera- 
tion by me. The matter has to be care- 
fully examined before deciding to formu- 
late proposals in this regard. If and 
when they fructify, it will be reasonable 
to expect that the claims of Madurai 
cannot be easily overlooked. You have 
then the problems of High Court and revi- 
sion of the low schedule of Lawyers’ fee, 
They are receiving my attention. 


With these observations I have now great 
pleasure in formally inaugurating the 
Centenary Celebration of the Madurai 
Bar, and in doing so, I extend to every 
member of the Madurai Bar, warm greet- 
ings and best wishes from me and from 
my colleagues in the High Court. 
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A RAJAJI LETTER 


(For. thé benefit of our readers, we are 
reproducing below a letter written by 
the late lamented Rajaji giving sage 
counsel for the guidance of Judges in 
judging murder cases, The letter was 
written to Mr. Justice S. Maharajan on 
‘sth March, 1959, soon after his promotion 
as Sessions Judge and in response to his 
request for blessings, The letter, which 
was written nearly four decades after 
Rajaji had left the Bar, is of perennial 
interest to lawyers and Judges alike.) 


“My dear Maharajan, 


It gives me genuine ges to read a 
happy man’s request for blessings. May 
God bless you with the energy, the intel- 
lect and the heart for serving Him from 
your seat on the Bench. 


Make a point of reading a dozen or mote 
judgments of the High Court in appeals 
and Referred Cases of murder: I suppose 
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you can arrange to get them somehow. 
Not the reported cases—for’ they--deal 
only with legalissues. I want you to read 
judgments dealing with facts and points 
of weighment of evidence. The legal 
procedure in murder cases postpones exe- 
cution until the High Court confirms the 
sentence and the clemency petitions to 
the local Governor .and President are 
disposed of. Therefore much of the 
emotional pressure is removed from the 
Sessions Judge concerned. Read the 
Penal Code- sections relating to the 
offence under trial over and over again, 
each time you have to handle a case, not 
depending on memory. Hear the argu- 
ments patiently whatever the quality of 
the advocacy. I presume to advise in 
these terms as I know you will not mind 
it. Keep the person killed before your 
eyes as well as the accused, 

God bless you. 


Yours sincerely, 


_ Sd./-Q. Rajagopalachari.” 
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A NOTE ON 
TAMIL NADU GENERAL SALES- 
TAX (FIFTH AMENDMENT) BILL, 
1971. 
By 


A, \VIVEKANANTHAM, B.A., B.L., Hony. 
Secretary, Tamil Nad, Focdgrains Merchants 
Association. 


I, Section 12 (3):—Without arriving at a 
decision as to ‘exercise of best judgment 
assessment’ on given facts in a particular 
case, it is improper to consolidate both 
best of judgment asséssment and.penalty 
in a Single order itself, l l 


2, Section 13 (5):—When there is'return 
of goods at any time, exemption should 
be allowed“in the turnover, instead of 
restricting deduction to ‘a prescribed 
period. - a 


3. Section 21 (1-A):—The dealer gets the 
R.G. copy on payment of the fee, and it iS 
not propet to call on him to have a De 
permit also additionally.. Provision for 
an authorisation.on collection of fee, 
when there is a permit, is quite unneces- 
sary. 


`- 


4. Section 22:—When the Government 
are not entitled to collect any tax not 
provided for under the Act, for the same 
reason, they cannot collect any penalty 
also for alleged collecticn of any tax. 
This is ultra vires. The Explanation 
deeming the Central/State Government 
to be a registered dealer for the purpore 
cannot clothe Government with powers 
in this case, -. 


5. Section 24 (3):—When the department 
refunds excess incomeetax, interest thereon 
is paid. Where there iS nO Payment of 
interest on sales-tax réfunded to ithe 
assessee, there exists no ground for collec- 
tion of an €xtra amount of 12 per cent, 


from the date mentioned in the notice 
from the assessee, as it is not a debt under 
law. . The small dealer is affected... 


J—7 


45, 


6. Section 39-B:—It will lead to mis- 
carriage of justice, when the AAC, or 
other appeal authority is fetfered by 
statute on admission of new cocumentary 
evidence for a proper appreciaticn of the 
facts in a particular case, 


7. Section 42:—The Supreme Court 
ruling in K.P. Abdulla’ case, 27 S.T.C. 1, 
that powers exceed those confrrrec under 
Entry 54, List 11, Schedule VII, Constitu- 
tion of India, militates agains! the amend- 
ment, Detention of goods and require- 
ment of security lead to hararsment and 
flight.of business to other states. 
8. Section 45:—The fine limit up to 
Rs. 500 has no relation to inadvertent 
violation. Itis too heavy, It is detere 
rent to award simple imprisonment up to 
six months or fine up-to Rs. 2,000 or both 
in case of unintentional omission: or 
alleged attempt at evasion. The assecsee 
will be needlessly -harassed and. totally 
ruined, *# . ` 
9. Section 51 (b):—When the dealer is 
harassed, he is helpless if he is denied the 
right to sue for injunction from a civil 
Court against the authority. 
10, Section 56:—The Government should 
have'power to remove difficulty while the 
legislature should continue to exercise 
powers for considering the orders premu!- 
gated by Government under any provision 
of the Act, This section must be 
retained, l 
eee 
*Numerous provisions of the Act and Rules 
ate vague and ambiguous. Neither the depart- 
ment of Government nor the Board of Revenue 
(commercial taxes) issues clarification for gui= 
ance of the trader with the result that even when 
the assessee acts bona fide, he is found fault with 
and proceeded against. The provision for 
imprisonment in such cases is to say the least 
unfair and atrocious. The small dealer doeg 
not deserve to be treated as a criminal, simply 
because He has chosen to function as a registered 
dealer under the Tamil Nadu General -Sales-tax 
Actand sentenced to simple imprisonment up to 
six months. This obpxious provision as to 
imprisonment should bë deleted in fairness to 
the dealers tn the State. 
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THE HINDU LAW OF INHERITANCE 
(AMENDMENT) ACT, 1929. 


By 


Professor J. Duncan M. DERRETT, 
D.G.L., LL.D. 


The Act of 1929 still comes before, the 
Courts because of the long delays in 
hearing appeals and the fact that causes.of 
action arising before the Hindu Law of 
inheritance was drastically reformed in 
1956 have not yet come finally under the 
axe of time. In Pechiammal v. Veerappa, 
Ismail, J., came to the conclusion that the 
Act of 1929 would not apply to the pro- 
perty of a joint family in the hands of a, 
sole surviving coparcener. This was an 
error, and the interest of the case lies in 
the stimulus it gives any reader acquainted 
with Hindu Law to find out how. this 
(if I may say so) learned and admirable 
judge was deceived, Readers of the law. 
reports will have had many opportunities 
ta discover Mr. Justice Ismail’s clarity of 
thought, originality of viewpoint, and 
lucid style, for every one of which they are 
bound to be grateful, The error in 
Peckiammal’s case+ could not have occurred 
but for some artful handling of the argu- 
ments in the Court below, and before his 
Lordship, The old Hindu Law is now 
less and less resorted to and it becomes 
more and more unfarriliar: this evidently 
supplies opportunities to concoct argu- 
ments (no doubt with tongue in cheek) 
which, a few years ago, wauld not have 
been listened to in patience, 


The relevant provisions of the Act are 
these : — 


Section 1 (2)....it applies to persons 
wha... .would have been subject to 
the law of Mitakshara in respect of 
provisions herein enacted, and it applies 
to such persons in respect only of the 
property of males not held in coparcenary 
and not disposed of by will. 





4, (1972) 1 MLJ. 174 : ALR. 1972 Mad, 
” 296, : l 
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2. Å san’s daughter, _ daughter’s 
daughter, sister and sister’s son shall, in 
the order so specified, be entitled to rank 
in the order of succession next after 
father’s father and before a father’s 
brother: 


Provided that a sister’s son shall not 
include a son adopted after the sister’s 
death. 


Now it is quite evident from this ‘that 
all that was intended was to alter the 
order of intestate heirs. This aspect was 
investigated thoroughly in Lala Dunichand 
v. Mt. Anarkali®, which is no longer open 
to question, The statute says that it does 
not apply ta property disposed of by 
will, and the effect of this is to confine 
it to intestate succession. Goparcenary 
property in 1929 and until 1937, and 
after 1937 where there was no undis- 
qualified widow, passed by survivorship, 
and succession did not operate, There- 
fore the statute rightly said that it'would 
apply only to property of males not held 
in coparcénary. ‘Therefore property not 
held in coparcenary will pass under the 
statute, and where the: deceased left 
undisqualified relations no nearer (in 
the Mitakshara order) than . the 
father’s father the father’s father would 
take, but where. the next heir qualified 
to take was the father’s brother he 
would be excluded by the son’s 
daughter, the daughter’s daughter, the 
sister and the sister’s son in that 
order (whatever a particular school of 
Mitakshara law might say to the 
contrary). 





2. (1946) Z M.L.J. 290 : LR. 73 LA, 187 : 
A.LR. 1946 P.C. 173, confirmed in Fateh 
Bibi v. Charan Dass, AXR. 1970 S.C. 789 : 
(1970) 2S.C.J. 629 : (1970) 2 M.L.J. (S.C.)'116: 
(1970) 2 An. W.R. (S.C.) 116.: 

3. The position is explained by N. R; 
Raghavachariar at para. 446 of his Hindu Law, 
p. 504 of the 5th edn. The sister in Bombay 
was not worse placed by the Act than she was 
previously. See authorities cited by Raghava- 
chariar. Our case reveals thé great diffict'lties 
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The question was raised whether the 
Act applied to the estate of a Mitak- 
shara male which had come to him by 
partition of the joint. family property, 
in other words a separated share, It 
was also asked whether the joint family 
property in the hands of a sole surviving 
coparcener would pass under the Act, 
At first sight both of these would, because 
the share, and the estate in the hands of 
a sole surviving coparcener, were nat 
held in coparcenary, Nothing could be 
plainer. No other coparcener had an 
interest in them, and therefore they were 
bound to pass by succession and not by 
survivorship, There was no reason why 
they should pass to the father’s brother, 
while the self-acquired property of the 
deceased went to the sons’ daughters 
(ifany). Such a result would be absurd. 


In Davaluri Ramich v. Bodepudi Venkata- 
subbiah*, it was held that these classes 
of property were not coparcenary pro- 
perty and so fell within the statute, 
The agnate would not take, and the 
object of the statute would not be 
frustrated. 


The opposite result was achieved here 
(in Madras) by an improper analogy 

with the Hindu Women’s. Rights to 
Property Act, 1937. That Act divided 
the property of a Mitakshara male into 
two categories, ‘an interest in a Hindu 
joint ‘family property’ and ‘separate 
property’, It was discovered that the 
share taken at partition ® and the property 





caused by using ‘separate property’ as short 
hand for ‘ property not held in coparcenary.s 
Tite Supreme Court have unwittinglying caused 
difficulties by using this shorthand, so that 
Raghavachariar is in good company, 

4, ALR. 1965 Andh. P. 63; (1965) 1 An. W.R. 
5. A distinction must be drawn between the 
point decided in the case and obiter dicta figur- 
ing in the ratio, for the reason (rightly) fits both 
types of formerly joint family property under 
copsideretion, though the isste in the case con- 
cerned only the separated share. 

5. AN. Subramanian v. A.S, Kalyanarama 

fyer, LLR. (1957) Mad. 565 ; (1957) 1 M.L.J. 
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of a sole surviving coparcener®, wer® 
“interests in joint family property’ for this- 
purpose, since no one.could say that the 
joint family was extinct (property-wise) 
solong as a widow of a predeceased co- 
parcener was alive with the power to: 
adopt, and, conceivably, as by the sur- 
vivor’s own adoption, a coparcenary 
could be re-created. Joint family 
property is always capable of being 
turned into coparcenary property as 
long as a second coparcener can be 
brought into existence.? 


True as this is-when the question relates 
to whether a widow shall take her 
husband’s share; it has no application to 
the 1929 situation. First of all, the Act 
of 1929 does not mention ‘joint-family 
property’: as Ismail, J., says, it speci- 
fically mentions ‘coparcenary’, which we 
know is a strict term inclusive only of 
certain males, Where a partition has 
occurred, or all but one have died, copar- 
cenary is excluded, But the conclusive 
reason against the analogy sought to be 
made between the two statutes is that 
the object of the Act of 1929 was to 
advantage close cognate and female heirs 
by accelerating their claims to-.such pro- 
perty only as might pass by intestate 
succession; whereas the object of the Act 
of 1937 was to advantage the widow 
herself by increasing, as far as might be 
her power to represent her busband in 
the family estate. The more. property 


-was called family property under section 


3 (2) of the Act of 1937 the better the 





250 : A.LR. 1957 Mad. 456; C. Venkata Rao vy. 
K. Raja Rao, (1967) 2 An. W.R. 141 (F.B.) 

6. Umayal Achi v. Lakshmi, (1945) 1 M.L.J. 
108 : (1945) F.L.5:8: (1945) F.C. R.1: ALR. 


_ 1945 F.C. 25. 


7. Sitebai v. Ramchandra, (1970) 1 §.C.J. 
476 :(1970)2S.C.R.1 : AIR. 1970 S.C. 343 ; 
Narendranith v. Commissioner of Wealth Tax, 
(1970) 1 S.C.A. 526: (1969) 2S.C.J. 727 + (1969) 2 
LT.J. 598 : (1969) 2 M_L.J. (S.C.) 99 : (1969) 2 
An. W.R. (S.C.) 99: AS.R. 1970 $.C. 14, (1969) 
3 S.C.R. 882. Both these cases figure promi- 
nently in the judgment under discussion. 
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objects of the: Act were fulfilled; the less 
was called family property under section 2 
of the Act of r929 the better the objects 
of that Act were fulfilled. Thus any 
attempt to find an analogy where the 
very words of the statute exclude it is 
“vain. 
As if these arguments were not, in them- 
selves, enough to demolish the claim of 
the agnate, and ta advance the rightful 
claim ofthe new heirs (the son’s daughter, 
etc.) a further argument was -pressed 
upon Ismail, J. and unhappily con- 
vinced him. It was that where a pro- 
positus, was, a sole surviving coparcener 
he could not leave a father’s brother as 
heir, and therefore the very possibility of 
the son’s daughter supplanting the latter 
could not be envisaged. Hence the 
Legislature in 1929 must have thought 
that by the word ‘coparcenary’, what was 
meant was ‘joint family’. Not only (on 
this view) would an_ interest in a real 
coparcenary be excluded (for it would 
pass by survivorship) but also the pro- 
pérty in the hands of a sole survivor, for 
these might eventually pass by survivor- 
ship if another coparcener had come into 
existence, The fathers of this egregious 
argument did not stop to think that if 
the propositus had died (as all propositi 
do!) all possibility of a coparcenary 
being recreated had come to an end! 
Now from where does this notion come 
that a father’s brother could never take 
if a Mitakshara male died as a sole sur- 
viving coparcener?®’ Let us suppose 
that FF, the grandfather, had two 
sons, F-1 and F-2.  F-1 had two sons, 
S-1 and S-2 and F-2 had one son, S-3. 
S-2’s son, SS, had died leaving a daughter, 
8. See per Ismail, J, at Pichiammal v, 
_ Veerappa, (1972) 1 M.LJ. 174: ALR. 1972 
Mad, 296, 303-a, para. 15 (end): ‘From the 
‘very nature of the case, with regard to the 
‘coparcehary property in the hands of the sole 
SUIViVing coparceDer, guch question of inheri- 
tance by the father’s fetter and father’s brother 


cannot possibly arise and therefore os Act itself 
willhaveno application ’. 
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SSD. In 1935 FF died, and in" 1936 F-1 
separated from F-2, taking a half share | 
in the joint family property. -In 1937 
F-1 died leaving no heirs but S-1, S-2 
and SSD. In 1938 S-1 died leaving no 
S-2 took the 
whole property of F-1’s branch by sur- 
vivorship, and was a sole surviving co- 
parcener, and a widower. Jn 1939 
S-2 died. His -agnatic heir would 
obviously be F-2, his father’s brother, But 
S-2 left alsa SSD, and under the Act of 
1929 SSD would exclude F-2, This is 
my view, and to me it seems the only 
possible view. To say that the joint 
family property in S-2’s hands cannot 
pass to SSD, and to say in the same 
breath that no one in S-2°s position can be 
survived by a father’s brother, like F-2, 
is inexplicable, 

The notion presumably arase out of the 
idea that if the agnate cannot take by 
survivorship he cannot take at all. 
But, as I have shown with my illustration, 
this is quite erroneous, 


It was on the basis of this misconception 
that the learned Judge was prevailed 
upon to distinguish between (a) the share 
at partition, and (b) the property in the 
hands of a sole survivor. He thought 
that the sole survivor could not have left 
a father’s father or a father’s brother. 
We have seen that this is not true, There- 
fore, when he agreed with the Andhra 
Pradesh High Court in its decision that a 
share would pass ‘under the Act of 1929, 
and disagreed with its obiter dicta to 


the effect that a sole surviving copar- 


cener’s interest would pass likewise, he 
was making an illegitimate distinction, 
and ought to have allowed the sisters to 
inherit before the sons of one of the 
sisters, The correction he would make 
to Mayne’s Hindu Law so far as it deals 
with this topic (11th edn. pp. 584-5) is 
therefore (I should submit) unneces- 
sary. g 
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CONUNDRUM CREATED BY 
2 MLL.J. 594. 


By 


Tamu <A. SIVASUBRAMANIA PILLAI 
B.A., B.L. 


(1972) 


Even as I read this case in the Notes of 
Recent cases of the M.L.J., my curiosity 
was aroused but I wanted to read the 
full report which, however, did not 
improve matters, . 


‘The case relates to the definition and 
ascertainment of ‘Private land’ in an 
Estate under the Madras Estates Land 
Act, 1908. The same definition is 
continued both in Act XXVIof 1948 and 
the 1963 Act. The question has become 
one of daily importance occurring every 
‘day ‘in the Courts of law. The report 
in- Ghidambaram v,  Santanaramasami A 
had clarified the position so far as the 
lawyers are concerned but this clarifi- 
‘cation seems to betemporary after read- 
ing the above report which has caused 
‘an uncertainty when it was thought that 
the Supreme Court Judgment was final 
‘on the question, 


‘We are concerned with the first part of 
section 3 (10) clause (a) and 3 (10) clause 
(6) (i) of the Estates Land Act. The 
‘words are’ the same in both; The 
Perianna Gase®, dealt with two aspects: (r) 


Te, 

1. (1968) 2 M.L.J. (S.C.) 83 : (1968) 2 An. 
W.R. (S.C.) 83 : (1965) 2 S.C.J. 568 : ALR. 1968. 
S.C. 1005. 


2. (1952) 1M. LJ. 71 (F.B.) : LLR. 
Mad, 741: ALR. 1952 Mad. 323, 


(1952) 
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Meaning of the words ‘domain and home 
farm lands’ (2) Method of proof of 
‘Private land’. 


With regard to the first aspect, the 
majority Judges clearly held that the 
lands need not be appurtenant to and 
around the landlord’s residence and with 
regard to the latter they clearly held 
that the land is private land can be 
proved, if proof of continuous culti- 
vation is not available, by other evidence 
as laid down in séction 185 of the Estates 
Land Act like cultivation of lands or 
short term leases and they definitely held 
that proof of short term leases is one 
method of proof, ` 


The Judgment of the Supreme Court 
(the judgment was delivered by Justice 
Ramaswamy a native of Madras) as 
reported in Ghidambaram v. Saùtana- 
ramaswami? is directly against thé decision 
in Perianna Caset, and emphatically lays 
down the contrary. I am placing below 
the extracts from both the judgments in 
juxtaposition so that the difference may 
be apparent, It may be noted that one of 
the majority Judges, Justice Viswanatha 
Sastry, delivered a Judgment in Narayudu 
v. Venkata Ramaswamy®, in between: the 
hearing and Judgment in Perianna Gase4 
and this fact, perhaps, influenced much 
the views of the two majority Judges in 
the latter case one of them being Justice 
Viswanatha Sastry himself. 


ee epee 

3. -(1968) 2 M.L.J. (S.C.) $3 :(1968) 2 An.WR. 
(S.C.) 83 : (1968) 2 S.C.J. 565 : AIR. 1968S. 
1005. | 


4. (1952) 1 MLJ. n\EB) : LLR. (1952) 
Mad. 741: ALR. 1952 Mad, 323: > 
5. (1949) 2 M.L.J. 623 : ALR. 1950 Mad. 158. 
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_ Perianna’s case, (1952) 1 M.L.J. 71 (¥.B.) in contrast with 
. Chidambaram v. Santanaramaswami, (1968) 2 
M.L.J. (S.C.) 83. 


Quoting the view of his colleague in 
Narayudu’s case®, “It is allvery well when 
talking of the demesne lands of an English 
Duke or Marquis to use the term as lands 
appurtenant to the mansion of the Lord 
of the Manor. The Manorial system 
was not prevalent in this country...... 
Tt is a far fetched construction to impute 
to the Madras Legislature an intention 
to incorporate the English. conception of 
demesne land or as a test for differentiat- 
ing the public domain from a private 
land in a Zamindari’’, Justice Satyana- 
rayana Rao ended at page 87 with: 
“I respectfully agree with this criticism 
of the learned Judge and I do not inter- 
pret the words in the Act in that-restric- 
ted sense” and at page 101, criticising the 
the rst Ghellappalli case’, “The test adop- 
ted in . Ghellapalli case’, and by 
Wadsworth O.G.J. in Jagadeesam Pillai 
case8, that domain lands are confined 
to lands appurtenant to the landholder’s 
residence and kept for his enjoyment and 
use is rightly rejected by. the learned 
Judge as inapplicable to the condition 
of land tenures in this Presidency as 
being opposed to the conception of 
Private lands having regard to its history 
and its nature”. 


(6) The other agreeing Judge naturally 
followed his own Judgment in Narayudu’s 
case, which was delivered in between 
the argument and judgment in the 
Perianna case®. He refers at page 114 
to the 1st Chellapalli case’ Fagadeesan Pillar 
case’ and Tedlam case} and since they 
er 

6. (1949) 2 M.LJ. 623 : ALR, 1950 Mad. 


158. 

7. LLR. 39 Mad, 341 (P.C) :27 MLJ. 
718. 

8. LLR. (1946) Mağ. 687 : AIR. 1946 Mad. 
214, 

9, (1952) 1 M.L.J. 71. 

- 10, A.S. No. 53 of 1946 (unreported). 


As against this, the Supreme Court, in 
contradistinction to that of the majority 
judgment in Perianna case, has clearly 
and emphatically laid down. 


“The Legislature did not use the words 
“domain or home-farm lend without 
attaching to them a meaning and it is 
reascnable to suppose that the Legisla- 
ture would attach to these words the 
meaning which would be given to them 
in ordinary Englisli. The sub-clause (b) 
(1) ofthe definition is intended to cover 
those Jands which come obviously within 
what would ordinarily be -recognised as 
the domain or heme-farm land, that is 
to say, lands appurtenznt to the land- 
holder’s residence and kept for his own 
enjoyment and use, The home-farm 
Jand is land which the landlord cultivates 
himself as - distinct from land 
which he lets out to tenants to 
be farmed, The first clause is there- 
fore meant to include end signify those 
lands which are in the ordinary sense of 
the word home farm land”, Thus the 
Supreme Court ruling is quite in agree- 
ment with thatin the 1st Chellapalli case+*, 
affirmed by the and Ghellapalli caset, 
and it is to be remembered that Perianne 
case11, differed from the above decision 
and the and Ghallapalli case13, which the 
Supreme Court followed, besides, 

Fagadeesan Pillai case4, Redlam case!” 
and also Mallikarjuna v.  Subbaiah*®, 


a 


11. (1952) 1 M.LJ. 71. 

12. LL.R. 39 Mad. 341 : 27 M.L.J. 718. 

13. LLR. 42 Mad. 400 (P.C.) : AIR. 1918 
P.C. 183 : 46 LA. 44 : 36 M.LJ. 257. 
E LL.R. (1946) Mad. 687: ALR. 

ad 

15. AS. No. 53 of 1946 (unreported). 


16. 39 M.L.J. 277 ; AIR. 1920 Mad. 996. 


1946 


d) THE MADRAS LAW JOURNAL 51 


were in direct conflict with his own 
naturally states: 


“*The mansion house test would not be 
applicable in this country except in 
rare cases, In England manorial lands 
‘were notc ontiguous and often lay scattered 
about amongst and intersected by other 
lands having nothing to do with the 
manor, The English countryside is not 
organised on the same lines as Indian 
villages”, 


AS regards the 


(b) In this cennection, it will not be out 
of place to quote the dissenting judgment 
of Raghava Rao, J. in the Perianna case”, 
as it forcibly brings out the contrast 
at page 130, ‘There is na fundamental 
difference in this respect between condi- 
tions in England and in India and I 
cannot see how a meaning had to be 
given to the English word “domain”? 
occurring in an Indian Statute other 
than the one given in Webster’s Lexicon 
and by Wallis C.J. in the xst Ghellapalt; 
caset? namely, that it is the land 
about the mansion house of a lord and 
in his immediate occupation, in which 
Seshagiri Iyer, J. concurred after his own 
independent reference to the Encyclo- 
paedia Brittanica’’, 


2nd aspect indicated in para, 3 above, again there ïs clear 


contrast and difference between the Perianna case and the Supreme Court case. 


~ Perianna Case 


Justice Viswanatha Sastry at page Irr 
observes: ‘‘the test of direct cultivation 
prescribed in the 2nd part of section 3 
(1a) (a) is nat laid down as ta private 
lands falling’ within’ the first part of the 
clause”. At p. 112, he observes ‘Toa arrive 
at a conclusion that, though section 185 
contains the reception in evidence of 
leases containing admission of tenants 
neégativing their right of occupancy in 
order to prove that a land is Private land 
it could in no case be established without 
proof of the landholder’s direct culti- 
vation is a feat of mental gymnastics 
beyond my capacity and direct cultiva- 
tion may be a relevant evidence but it 
comes only under the omnibus clause 
“any other evidence.” Again at page 120 
he said: “The short term leases granted 
by the Receiver as well as by the Govern- 
ment were on the footing that the lessors 
were the owners of both the warams and 
‘words inconsistent with the recognition 
of any right of occupancy in any of the 
tenants”. 


Supreme Gourt Gase 


In contrast with this, the Supreme Court 
holds: “The definition read as a whole 
indicates clearly that the ordinary test 
for Private Land is the test of retention 
by the landholder for his personal use and 
cultivated by him and under his personal 
supervision. Such lands may þe let on 
short term leases for the convenience of the 
Jandholder without losing their distinctive 
character but it is not the intention of the 
scheme of the Act to treat as private those 
lands with reference to which the only 
peculiarity is the fact that the landlord 
owns both the warams in the lands and 
has been letting them on short term 
leases, There must be something in 
the evidence either by way of proof of 
direct cultivation or by some clear indi- 
cation of an intent to regard these lands 
as retained for the personal use of the 
landholder and his establishment in 
order to place these lands in the special 
category of ‘‘Private hands”. In this 





17, I.L.R, 39 Mad. 341. 
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It may be noted that the Supreme Court 
case’ is an appeal ‘against (1957) I 
M.L.J.: 72.: It is this ‘case that was 
affirmed by the Supreme Court. If one 
goes- through this case, it will be found 
that hundieds of leases. were filed as 
exhibits which were all short. term leases 
containing an’ admission that the land- 
lord had both warams, that the tenants 
had no‘eccupancy right, that they would 
surrender the lands at the ‘expiration of 
the period, agreeing to pay varied-rents 
at varied times and executing muchalikas 
and there was also evidence that the ‘ten- 
ants bid at the yearly auction of the lands 
by the Receiver appointed by the Court. 
In spite of all these, it -was held, that 
the evidence did rot ‘show and was not 
sufficient that-the lands were private lands 
and it was this judgment that was affirmed 
by -the ‘Supreme Gourt. This clearly 
indicates that’ the Supreme Court held 
that domain land must be land around 
the landlord’s residence and there’ must 
be evidence ‘of ‘direct cultivation at some 
time of other by the landlords and: the 
latter was held to be essential. Evidently 
this ` 1S n contrast with the- Perianna 
caset, aT Ei 


18, (1952) 1 M.L.J. 71, -| 
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connection I.L.R. 45 Mad. 586: A.I.R- 
1922 P.Q. 292 : 49 LA. 286 : 43 M.L.J- 
640 lays down the same, principle. 


The majority Judges in Perianna case1® had. 
failed to note the difference between 
domain and home-farm lands. This is 
clearly pointed out by the dissenting 
judgment of Raghava Rao, J. in that 
case, The domain land are lands situated. 
around and appurtenant to the residence 
of the landlord whereas home-farm lands 
may be either around the residence or 
scattered in various parts of the village 
and it is with regard to these lands that 
direct cultivation is held to be essential 
by the Supreme Gourt. If this distinc- 
tion was kept clear, the majority Judges 
probably might have taken the same 
view as that in the Supreme Court 


Judgment. 


It is seen from the above, how a “difficulty 
has arisen especially for ‘the Mofussal 
lawyers with reference to the question 
in issue, The effect of the Supreme 
Court Judgment and that in Arunachalam’s 
case?! js that the lawyers and litigants are 
neither here nor there and the whole 
thing is a Thrisanku Swargam. - 


A Division Bench alone can clarify the 
matter and dispel the doubt, - One 
cannot say that the Supreme Gourt 
ruling “has, not shaken or overruled 
impliedly the Perianna Gase?®, 


¢ 





—=— 


19, (1952) 1ML3.71. ° ot. 
20, (1972) 2 M.LJ. 594, 
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A PRESS COMMUNIQUE 


The Banking Laws Committee, appoint- 
ed by the Government of India with 
Dr. P. V. Rajamannar, retired Chief 
Justice of the Madras High Court, as 
Chairman and sole Member, has’ appeal- 
ed to all concerned authorities, interest- 
€d public, banks, financial institutions, 
law associations, representative ' bodies 
of industry, trade and commerce and 
others interested in the matters referred 
to the Gommittee, to send their views 
and suggestions to the Committee 
within a period of two months. The 
Committee has .also statéd that it will 
consider the questions _ raised by the 
Banking Qommission’s . Study : Group 
which reviewed legislation affecting 
banking. These are set out in Parts 5 
to 21 of the. Study Group’s Question- 
naire, Those. desirous of answering the 
questionnaire may obtain copy of the 
same from the Secretary of the Com- 


J—8 
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mittee, The office of. the Committee 
is located at “White House”, gt; Wal- 
keshwar Road, Bombay-6, 


2, Under its Terms of Reference, the 
Committee has been asked to review 
(1) codification of commercial laws 
affecting banking; (2) Jaw relating to 
negotiable instruments and codification 
of practices and usages relating to 
indigenous negotiable instruments ; and 
(3) laws relating to bank deposits and 
collections, documents of title to goods, 
loans and advances generally with 
particular reference to` banks and 
financial institutions, guarantees issued 
by banks, letters of credit, unsecured 
advances and special provisions relating 
to’recovery of loans, Banks, professional 
and technical bodies, . concerned autho- 
rities and interested ‘public are request- 
ed by the Committeé to send their 
views .or suggestions on the aforesaid 
subjects within: two:months from this 


-date, 


“$4 


A CRITICISM OF THE JUDGMENT 
. IN'R. NANJUNDESWARAN v. 
THE SUB-COLLECTOR OF 
METTUR, SALEM. DISTRICT, 
AND INTENDMENT OF RULE 
.x8 (b) OF TAMIL NADU 
VILLAGE OFFICERS SERVICE 
RULES, 1970 POINTED OUT. 
By 
l R. S, VENKATACHARI, 
: Advocate, High Gourt, Madras. 
In the above decision, Ismail and Palani- 
swami, JJ. have interpreted rules 18 and 
-5 of Tamil Nadu Village Officers Service 
Rules, 1970, as amended by G.O. Ms. 
No. 268, Revenue, end dated 18th 
February, 1972. The conclusion of 
that decision has got far-reaching effect 
-and consequence, The learned Judges 
‘observed in R. Nanjundeswaran v. The 
Sub-Gollector of Mattur, Salem District.+ 
“The intention of rule 18 or rule 18 
'(b) ‘is that once: a person has been 
temporarily appointed as contem- 
plated by the said Rules, even though 
he may not be quelified under 
the Rules in question, his temporary 
appointment should not be dis- 
turbed and must be continued for the 
period for which he was temporarily 
appointed. Once the temporary appoint- 
ment comes to an end the post is to be 
filled on permanent basis, Undoubtedly, 
every applicant for that post will have 
to comply with the rules in question. 
The extreme argument advanced by the 
learned Counsel for the Appellant that 
the effect of the rule is that once a person 
is appointed temporarily, he is exempt 
from all the rules for ever, so long as 
he chooses to remain in the post or 
reaches the age of super-annuation can- 
not be accepted,” 
It is necessary in this context to set out 
rule 18 of the Tamil. Nadu Village 
Officer’s Service Rules (1970) and rule 
18, as substituted by G.O.Ms, 268, 
—— $< $< << 


1. (1973) 1 M-LJ. Latpage2 Para, 2, 
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Revenue, dated 18th February, 
It runs as follows: 

Rule 18: 

Rules not to apply to certain cases: 

18 (a) Nothing contained in these Rules 
shall apply to persons who,on the date 
of coming into force of these rules, are 
holding the post’ of village headman 
or additional village headman or village 
Karnam or Additional Village Karnam, 
permanently, 

(b) Nothing contained in these’ rules, 
shall apply to persons, who on the date 
of coming into force of these Rules, are 
holding the post of village headman or 
additional village headman, village 
Karndm or Additional Village Karnam, 
temporarily, provided that at the time of 
temporary appointment, they were fully quali- 
fied under the Standing Orders applicable to 
‘the areas not governed by the statute and their 
appointments had been made by the authc- 


1972 


‘rity concerned competent under the Board’s 
Standing Orders, after calling for: appli- 
cations. [Italics supplied] 


It appears that the decision referred to 
above has failed to advert to the previous 
state of law in the State of Tamil Nadu, 
prevailing when Tamil Nadu village 
Officers Service Rules, 1970 were 
introduced and the important conditions, set 
forth in the proviso in the above rule. 

The village officers like Village Headman 
and Karnam were appointed under 
special Jaws on a hereditary basis in 
certain areas of this State (Madras Act I 
of 1889; Madras Act III of 1895) such 
as South Aroct, Salem etc, (See Board’s 
Standing Orders, 147, page 3—Volume 
IV—Ghapter XII—Classification of 
village officers governed by Statute and 
the provisions relating to them). They 
were divided into 4 classes, In non-here- 
ditary areas appointments were made 
under Regulations, or under B.S.Os, pres- 
cribing qualifications and tests, Even oral 
tests were held to be sufficient in certain 
cases (see rule 20), Byreason of Tamil 


Nadu Act XX of 1968. The Madras 
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Proprietary Estates Village Service and 
The Madras Hereditary Village Office 
(Repeal) Act XX of 1968 (1) The 
Madras Proprietary Village Officers Act 
(Madras Act II of 1894) and (2) The 
Madras Hereditary Village Officers Act 
1895 (Madras Act III of 1895) were 
repealed along with The Madras Karnams 
Regulation Act, 1802 (Madras Regulation 
XXIX of 1802), Madras Village Officers 
Restoration Act, 1926 and the Madras 
Restoration of Village Officers (Valua- 
tion) Act, 1939 (XVIII of 1939) 
The distinction between hereditary and 
non-hereditary areas disappeared . and 
the village officers appointed in the 
statutory areas are also now holding posts 
subject to Article 309 of the Constitution. 
The Tamil Nadu Village Officers Service 
Rules, 1970 is a concomitent effect of the 
abolition cf hereditary village offices of 
Headman cr Karnam, thanks to the deci. 
sion of the Supreme Court in Dasaratha 
Rama Rao v. The State of Andhra Pradesh} 
wherein it was held that section 6 (1) 
of the Madras Village Officers Act in so 
far as it makes discrimination on the 
ground of descent is violative of the 
Fundamental Rights guaranteed under 
Article 16 (2) of the Constitution and 
is void, 


All appointments were made in areas, 
governed by statute, only on temporary 
basis, subsequent to the above decision, 
“Permanent on long term temporary 
basis”, as per several orders of Revenue 
Authorities in view of the Supreme 
Court decision. 


Reference may be made in this connection 
to Riskikesavan Naidu v. Srinivasa Reddiar?. 
Very rarely permanent appointments 
were made in creas governed by statute— 
(Hereditary areas), Read in the his- 
—_——— 

1. (1961) 1"An.W.R. (S.C.) 63:(1961) 2S.C R, 
931 ; (1961) 1 M.L.J. (S.C.) 63: ALR. 1961 
S.C. : 564 : (1961) 1 S.C.J. 310, 

2. LLR. (19€4) 2 Mad. €93: AIR. 1065 
Mad. 178 : (1965) 1 M.L J. 140 : 77 L.W. (€S. 
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toric background and context, rule 18, 
is a statutory provision protecting and 
safeguarding, the rights of both temporary 
and permanent village karnams and 
village headman as well. 


Quite clearly rule 18 (a) refers to per- 
manent appointees (Village Headman, 
Additional Village Munsif, Village 
Karnam and Additional Village Karnam) 
and there can be no doubt about its 
interpretation and the Government of 
Tamil Nadu has made its intention clear, 
even earlier, when it passed Act XX of 
1968; vide section 2 (3). Rule 18 {a) 
only gives effect to section 2 (3) of Tamil 
Nadu Act XX of 1968. 


Let us return to rule 18 (b) of Tami] Nadu 
Village Officers Service Rules 1970, and 
proviso to rule 18 (b). Inservice matters 
and especially in regard to Rules relating 
to appointment and service tenure, the 
present incumbents are usually not affected 
adversely and conditions of service newly 
introduced are not given effect to with 
retrospective effect, rule 5 prescribes 
(1) age, (2) educational qualifications 
etc. We cannot expect a village Karnam 
or Headman appointed in 1963 or 1964 
or still later, prior to enforcement of 
Madras Act XX of 1968, to go and 
read S.S.L.C. after that Act came into 
force and complete it prior to 1970, £o 
as to qualify under the New Rules or 
for that, as substituted in G.O.Ms. No, 
268, Revenue and dated 18th February, 


1972. 


Ifrule 18 (4) of the Tamil Nadu Village 
Officers Service Rules, 1970 is now read, 
it will be clear that it is applicable to 
temporary appointments of village 
Munsifs and Karnams as well, but subject 
to the following conditions t.e., what is 
contained in proviso thereto (1) that at 
the time of their temporary appoint- 
ments, they were fully qualified under 
the Standing Orders‘ applicable to the 
areas, not governed by the statute; 
(2) their appointments were meade’ by 
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authority competent under  Board’s 
Standing Orders; and (3) that too after 
calling for applications. Therefore it 
appears that-in areas governed by statute 
(such as Madras Act I of 1889 and Act 
III of 1895) even temporary appoint- 
ments are saved by reason of section 2 
(3) of Madras Act XX of 1968, and in 
non-hereditary areas (not governed by 
statute), if appointments are made by 
an Assistant Collector or Revenue Divi- 
sional Officer, even if made on a2 tempo- 
rary ‘basis, their appointments are not 
governed by the new rules, as regards 
qualifications prescribed under Rule 5 
such as passing S.S.L.C. and not having 


completed the age of forty. Temporary 


appointments may have been made for 
a period of x year, 6 months or even for 
3 months but it should not be casual or 
leave vacancies, but after inviting appli- 
cations and selection made on competitive 
basis, Appointments were made on 
temporary basis, of candidates who passed 
the prescribed village Officers Tests I and 
IF, together with survey training and 
test therein, If such temporary appoin- 
tees apply, when appointments are 
sought to be made on permanent basis, 
the qualifications prescribed under the 
New Rules of 1970, of passing §.S.L.C. 
cannot and should not be strictly enforced 
against them. That is why Rule 18 (b) 
specifically includes the expression 
‘temporary’ appointees, 

Itis not the filling up of permanent ap- 
pointment that is governed by Rule 18; 
but an exception is created to Rule’s5, in 
favour of both temporary and permanent 
appointees already in service subject to 
the proviso in Rule 18. The-real post 
tion or intendment under Rule 18 of 
Tamil Nadu Village Officers Service 
Rules 1970, does not appear to be, whet 
is contained in the above decision nor in 
the extreme form, as contended by the 
Counsel for appellfnt but in between the 
two, Rule 18 qualifics Rule 5 and 
safeguards temporary appointments alsa. 
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In view of the above decision, severa] 
village officers are sought to be disturbed 
and the proviso to Rule 18 is completely 
ignored and new candidates who have 
nil experience are appointed, since they 
have completed 8.8.L.Q, and old hands 
are asked to quit by preference shown 
to new entrants in making appointments, 
It is respectfully submitted that the 
above decision requires reconsideration 
as several experienced hands suffer, re- 
sulting in increase of unemployment op 
fit persons. The age of retirement must 
also be fixed as Article 309 applies to 
them. Itis hoped that the Government 
will amend the New Rules by inserting 
a Rule 18 (b) as a proviso to Rule 5 of 
New Rules and avoid injustice to tempo- 
rary appointees, not satisfying Rule 5 
completely, if they have passed the 
prescribed tests and got experience of 
not less than 2 years. (Ordinary pro- 
betionary period, subject to satisfaction 
of superiors.) prior to introduction of 
Tamil Nadu Village Officers Service 
Rules, 1970. 


The Village Aldministraticn should never 
suffer by losing the service of experienced 
candidates. Their experience gained in 
Village Administration should not be 
lost et the altar of the New Rules, re- 
sulting in inefficiency and unemployment, 
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BOOK REVIEW 


SUPREME COURT PRACTICE AND PROCE-` 
DURE by B.R. Agarwala, First Edition, 
1973. (Publishers: Metropolitan Book 
Go. Pvt. Ltd., Delhi-6). Price Rs, 25. 


The Supreme Court of India is vested 
with a variety of jurisdictions-Original 
jurisdiction, Appellate jurisdiction, Extra- 
ordinary jurisdiction, Writ jurisdiction, 
Advisory jurisdiction, Special jurisdiction 
under the Representation of the People 
Act, 1951, the Income-tax Act, 1961, the 
Advocates Act, 1961, the Monopolies and 
Restrictive Trade Practices Act, 1969, 
etc. Inthe words of Justice Shelat, in 
his Foreword to the book, the Court 
has had to evolve its own practice and 
procedure relating to each of these juris- 
dictions by meansof Rules framed under 
Art. 145 of the Constitution, These 
Rules have been revised from time to 
time in the light of actual experience of 
their working and the construction and 
interpretation put upon them by the 
Supreme Court as and wh‘n the occasion 
arose in the form of observations to be 
culled and gathered from the interstices 
of their judgments in individual cases. 
The book under notice is laid in two 
parts. The first part deals with the 
different jurisdictions of the Supreme 
Court and the second with the Rules 
relating to each of them. 


The book has inco-porated the decisions 
bearing on the practice and procedure of 
the Supreme Court rendered till Decem- 
ber, 1972. It has also taken note of all the 
am?ndments to the Supreme Court Rules 
of 1966. The p-:ocedures in civil appeals, 
enforcement ofdecrees, taxation of costs 
e‘c, are all dealt with adequately. The 
Introduction gives a brief account of the 
historical background of the development 
of the judiciary in this country. 


It is recogniced by the author that some 
of the recently amended Rules will 
become redundant with the coming into 
force of the Constitution (Thirtieth 
Am*ndment) Act of 1972 drastically 
amending Art. 133 of the Constitution 
‘providing for appeals to the Supreme 
Gourt (P. 194). 


Not without a sense of humour the author 
observes at P. 46, apropos of the decision 
n (1969) 2 §.C,R. 824: A,I.R. 1970 S.Q. 
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898: “This is a very interesting deci- 
sion. All the five Judges have „written 
separate but concurrent judgments, The 
petitioner as well as the respondent can 
get observations in his favour if he relies 
On one or the other judgment.” 


Decisions like those in Zayarama Mudaliar’s 
case, (1972) 2 S.C.W.R. 1927 on the 


practice ‘point whether special 
leave to appeal can be granted 
where certificate was not sought 


from the High Court, and in Associated 
Cement Companies Lid. v. Cement Workers 
Kamdar Union, A.I.R. 1972 S.C. 1552, 
On grounds of interference by the 
Supreme Court with the award of an 
Industrial Tribunal etc., also deserve to 
be referred to. 


The book under notice seems to be the 
Only book dealing with the different 
types of jurisdiction exercised by the 
Supreme Court, the practice points that 
have emerged in the course of the exer- 
cise of those jurisdictions and the obser- 
vations of the Court the:eon. The book 
provides a lucid expo ‘it'on of the subjectr- 
matter and is bound to be helpful to 
the members of theSupreme Court Bar 
and in particular to the Advocates-on- 
Record. 


Tue Bompay Town PLANNNG ACT 
by R. M. Shah and H. R. Shah, First 
Edition, 1973. (Gujarat Law Reporter 
Publications), Price Rs. 18. 


Whatever be the cause or causes therefor, 
urbanisation isin fullswing. Absence of 
town planning has resulted in haphazard 
growth of towns and the development 
of slums on a large scale in many of the 
towns of India. Careful planning may 
control and minimise most of the evils 
arising from over-crowding, shortage of 
accommodation and attendant factors 
and also provide for educational 
and recreational  facilitics, Town 
Planning Acts are being there. 
fore enacted to cope up with the demands 
of modern corditions of life. The 
Bombay Town'Planning Act (XXVIII of 
1955) is a significant piece of legislation, 
providing for Town Planning Schemes 
and their execution. The Act extends to 
the States of Bombay as well as Gujarat. 


The instant book endeavcuis to cover the 
compiete couse of town planning, its 
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technique and methodology and present 
the law intelligibly in the light of the 
dec's:ons of the Supreme Court and the 
High Courts interpreting the town plan- 
ning law. The book provides a section- 
wise commentary. Appendix I seis out 
the Bombay Town Planning Rules, 1955. 
The Bye-laws; are also given. 


The Supreme Court in Municipal Corpo- 
ration of Greater Bombay v. Advance Builders, 
A.LR. 1972 S.C. 793, has held that since 
development and planning is primarily 
for the benefit of the public under the 
Bombay Town Planning Act, the Cor- 
poration is under an obligation to per- 
form its duty in accordance with the 
provisions of the Act, that the schemes 
and the regulations made thereunder 
must be read as supplemental to the Act 
and that the Corporation is entirely 
responsible for removing the huts and 
temporary structures from the whole of 
an area which contravene the scheme. 
Th's decision does not seem to have 
been noticed in the book. 


The notes provided under each section 
are helpful and easy to follow. The 
book is a welcome publication. 


ANNOTATED CONSTITUTION oF INDIA by 
Dr. Durga Das Basu, Second Edition, 
1972. (Publishers: Sarkar & Sons, Private 
Ltd., Calcutta-12). Price Rs. 20. 


Probably no name is more widely known 
as an author of books on the Constitu- 
tional Law of India than that of 
Dr. Durga Das Basu. His Commentaries 
on the Constitution of India in nine 
volumes, his Shorter Constitution of 
India and his Introduction to the Gon- 
stitution of India are well known works 
in that field. The book under notice is 
designed to provide the Bench and the 
Bar with a continuously up to date 
annotation of the Constitution by bring= 
ing out annual editions. The further 
claim is made that it is the book that a 
student needs—nothing more nor less. If 
the term ‘students’ has reference to 
students of law who have to take an 
examination in the subject it would be 
high optim’sm to pxpect the generality 
of them in the current atmosphere pre- 
valent throughout the studént world to 
take advantage of the learning and 
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information packed in the book under 
notice. 


It is not an unfamiliar feature to find 
the Constitution of India being nibbled 
at so frequently that no text of it 
remains up to date for any length of 
time. The instant book is a publication 
of 1972 and incorporates the Constitu- 
tional amendments up to the 27th Amend- 
ment. But within the few months since 
the book came out Constitution Amend- 
ment Acts 28 to 30 of 1972 have been 
enacted. In the reference to the majority 
decision in Golak WNath’s case, A.I.R, 
1967 S.C. 1643 and the Constitution 
(Twenty-fourth Amendment) Act, it 
might have been added that the validity 
of the Twenty-fourth Amendment to 
the Constitution it‘elf has been chal- 
lenged. 


These apa-t, there is no doubt that the 
instant book provides annotations which 
are highly dependable and helpful. The 
book will serve as a pocket encyclo- 
paedia on Indian Constitutional Law, 
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THE TAMIL NADU DEBT RELIEF 
ACT 38 OF 1972—LEGALITY AND 
EFFECT 

By 
T.R. VENKATESA AIYAR, Advocate. 


The Tamil Nadu Debt Relief Act re- 
cently passed is modelled on the old 
Agriculturist? Debt Relief Act. Both 
Acts strike at the root of sanctity of 
contracts made by citizens in accord- 
ance with prevailing laws. Legal rights 
acquired under lawful contracts cannot 
be nullified by any new legislation. 
“Ignorance of law is no excuse” can 
have no value otherwise, However, the 
Agriculturists’ Relief Act is justified not 
on the ground that the borrower isa 
debtor simpliciter, but an agriculturist 
who raises or contributes to the raising 
of the food essential for the people in 
general, As the good of the people in 
general is paramount to that of a 
few creditors, that Act is held valid 
aS an exceptional measure, There is no 
such over-riding consideration in the 
case of the present Debt Relief Act, 
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This Act with its retrospective effect, 
is, therefore, liable to be chaflenged 
as unconstitutional, 


The inclusion of secured debts in the 
definition of ‘debt? makes the Act 
applicable to simple mortgages also, 
This will cause grave injustice to 
many types of creditors, It will deprive 
poor widows of their only monies left 
by their deceased’ husbands and 
invested by them for mainténance, It 
will also deprive creditors of the right 
to return of the monies lent by them for 
purchase or construction of houses or 
for daughter’s marriages, There is no 
exemption in the Act for these debts, 
Even persons who own properties worth 
nearly Rs, 22,000 (annual value just 
below Rs, 1,200) are given the benefit 
of the Act, They get their valuable 
properties freed of the debt, while the 
lender is made to lose all his wealth 
in the world in the shape of money, 
The Act thus bristles with injustice to 
creditors and requires re-consideration, 
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„>THE ,MADRAS. STAMP.” 
: AMENDMENT ACT 24. OF 1967 . 
By | 
T.R. VENRATIIA AIYAR, Advocate, 


The Madras Stamp: Amendment . Act, 


1967 has made many. provisions 
ambiguous and meaningless. It is the 
result . of. the, substitution of market 


value ‘for consideration wherever the sword 


occurred ‘without knowing the .different 
meanings of that word in the different 
contexts, In Art. 48. relating to power 
of attorney given to an agent to sell 
immovable property, the stamp . duty is 
as for ‘conveyance ; for the consideration, 
that is, remun¢ration paid to the agent. 
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Here. “‘market_ value”. is irrelevant. In 
Art, 40; relating.rto': mortgage with 
possession, the- stamp du'y is as for sale 
for the amount lent. Here again 
‘ market value’? is erroneous, The 
amendment of Art. 95 relating to lease, 
leads to the following mathematical 
absurdity: A=B, A—2B, A=3B, A=4B 
and so on, TE being market value, 
“RB being annual rental value. The 
amendment should have been’ confined 
to sales, exchanges and gifts and if 
that’ had been done, the errors “would 
not have crept in: 
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WHAT IS. “ANNUAL REPORT” 

UNDER THE COMPANIES ACT? 

: By 

C. V. NARAHARI Rao, M.a., B.L., 

Legal Adviser, The Lakshmi Mills Group, 
Coimbatore 


It is found to be an invariable practice 
with companies to give the title, say, 
“1969: goth Annual Report,? to a 
printed copy of the booklet containing 
the Balance Sheet and Profit and Loss 
Account and send it to the share- 
folders of the company before the 
Annual General Meeting. This title is 
legally incorrect, i 


Obviously what is meant is the 
*‘Annual Accounts and Balance Sheet,” 
which is the marginal heading of 
Section 210 of the Companies Act, 
1956. These documents are to be laid 
before the annual general meeting | by 
the Board of Directors, With every 
copy of the Balance Sheet go laid, -a 
“Board’s Report,” (which is the mar- 
ginal-heading of section 217) contain- 
ing the requisite particulars as stated in 
that section is to be attached. Section 
216 requires that an ‘‘Auditor’s Report” 
is also to be: attached to the Balance 
Sheet, Section 212 also speaks of the 
“report of the Board of Directors” -and 
“report of the Auditors,” ‘but the 
nomenclature” ‘‘Annual Report’? is- not 
at all found in ‘any of these above 
sections cited relating to. “Annual 
Accounts” or synonymous with it or in 
connection with an Annual General 
Meeting. 


On the other hand, the term “Annual 
Report,” not by itself but in combina- 


tion with some other words is found.. 


in section 638 of the Act, whose mar- 
ginal heading is “Annual Report by 
Central Government,” according to 
which the Central Government shall 
cause a general ‘Annual report” on 
the working and administration of 
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the. Companies Act to be prepared 
and laid before both Houses of’ Farlia- 
ment, within one year of the close 
of the year to which it relates and 
ithas nothing to do with the annual 
accounts, balance sheets, board’s report, 


auditors’ report or annual general 
meeting of any company. 
Board’s Report: The ‘“‘Board’s Report?’ 


under section 217 may no doubt be a 
yearly report by the directors to the 
shareholders ofa company but it has not 
been styled as “Annual Report of the 
Directors”. Nor is the “Auditors Report” 
relating to annual accounts styled as 
“Annual Report of the Auditors.” And 
the “Annual Accounts and Balance 
Sheet” under section 210 by themselves 
alone cannot be called the ‘Annual: 
Report,” nor by reason of the attached 
yearly report of the Board of Directors 
or the report of the Auditors to such 
accounts and balance sheet, 


“Annual Return”: The Act also uses the 
term “Annual Return”? ip section 
159, which relates to the filing of some 
specified particulars every year by a 
company within sixty days after the 
annual general meeting has been held. 
This return is sent to the Registrar of 
Gompanies and not sent to the share- 
holders, 


The contents and form of Annual 
Return are set out in Schedule V in 
Parts I and II of the Act respectively, 
In neither of these Parts is found any 
provision that the annual accounts and 
balance sheet and profit and loss 
account and the documents to be 
attached or annexed to them are also 
to be filed once again as part of the 
Annual Return, although these docu- 
ments would have been filed with the 
Registrar within thirty days of the 
date of the annual general meeting in 
pursuance of section 220 of the Act, In 
other words, the pro forma “Annual 
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Return? does not mention anything 
about “the so-called ‘Annual Report”? 
to form part onit. But most com- 
mentaries on the Companies Act contain 
a recommendation that the documents 
comprising the popularly known 
«Annual Report” should be filed also 
along with the Annual Return. Perhaps 
the Registrars of Companies require 
that such filing be done a second time 
for their convenience and ready 
reference, if any, as the Form (Part II) 
of Schedule V of the Annual Return 
contains. particulars about share 
capital, or indebtedness. These 
last particulars could of course, be 
readily found in, or verified from, the 
accounts and balance sheet, etc. which 
would already have been filed at least 
some thirty days earlier than the 
Annual Return. 


Though the Annual Return is also in 
the nature of a yearly or annual report 
to the Registrar it has not been called 
the “Annual Report” or fully “Annual 
Report to the Registrar.” 


So it seems that the Act has specially 
reserved the words ‘‘Annual Report” 
for purposes of section 638 in connec- 
tion with the report by the Central 
Government to Parliament and not 
for the purposes of section 210. 


Incorrect practice: The incorrect practice 
whichI have described above seems to 
have somehow come into vogue. It is 
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strange, however, that no less a person 
than Dr. A.K. Sur of Calcutta, who is 
eminent in company and stock exchange 
circles, has made the same error in his 
recent book “ʻA Dictionary of Company 
Law” (1968 Edition). On pp. 12-13 
therein, he has written two paragraphs 
under the caption ‘‘Annual Reports,” 
one in the context of section 217 and 
another by citing section 638. There 
cannot betwo entirely different reports 
called by the same name. 


Whats in a Nome? : It would be well if 
companies adopt the correct terminology 
‘Annual Accounts’? instead of ` the 
misleading title “‘Annual Report?’ for 
captioning or describing their balance 
sheet, etc., copies of which are sent 
to the shareholders with every notice 
of the annual general meeting. Or, at 
least the words “Annual Report to the 
shareholders”? should be used to distin- 
guish it fromthe ‘‘Annual Report by the 
Central Government” under section 638. 
It is no sufficient reason to argue that this 
Jast report is not one which is received 
by any shareholder of a company 
and therefore there can be no mis- 
leading. It will be equally incorrect to 
describe the report by the Central 
Government under section 638 shortly 
as *‘Annual Report” without describing 
it more fully as “Annual Report by the 
Central Government” to bring out its 
true nature, 


1) 


THE AMERICAN JUDICIAL 
SYSTEM* 


In any type of Federalism in which there is 
allocation of governmental powers þet- 
‘ween the Union and federating units with 
checks and balances, and in a scheme of 
separation of powers constituting the tri- 
nity so to speak of Government, the Judi- 
ciary With the necessary authority: and 
independence to uphold the Constitution 
and arbitrate between conflicting and con- 
tending forcesor interests or objectives, and 
¢o maintain the Rule of Law, to protect 
rights and punish wrongs, is inevitable. 
‘The nature and extent as well as effective- 
ness of judicial power even in a federal 
set-up, call it by any nomenclature, will be 
determined not merely by the form of 
polity, but also by the dictates or the man- 
ner in Which the ultimate power and au- 
thority, notwithstanding the outward form, 
are exercised, and the extent of rights and 
liberty allowed and the power vested in 
and exercised by the higher judiciary are 
not thesamein every Federation. The ex- 
tent of judicial power is also controlled by 
other factors inherent in Federalism, in- 
cluding the history of the federating units 
and how far they were prepared to con- 
cede power, and in what circumstances, to 
the Union, and whether such federating 
units before joining the federation, were 
each Sovereign in respect of its territory 
and people. 


Tt is not necessary at the moment to direct 
attention to the early development of the 
Judiciary before the adoption of the Arti- 
cles of Confederation in 1777, which was 
ratified in 1781 and whichmarked the gene- 
sis of a federal judicial power. It may gene- 
rally be noted, however, that by 1776 
when the early thirteen English Colonies 
on the Atlantic Coast declared their in- 
dependence, they had become impatient 


* Inaugural address -by Mr. K. Veeraswami, 
Chief Justice, Madras High Court, at the American 
Cultural Centre, on 9-4-1973. 
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of the British concepts of English Common: 
Law, the system of judiciary in which, as 
the expression Aula Regis indicated, the 
King dispensed justice at first hand which, 
in later times became the King in Goun- 
cil, which so far as the Colonies were 
concerned, was represented by a Standing 
Committee of the Privy Council. This 
Committee was more or less the same 
thing as the Court of Star Ghamber, but 
since 1640 without the extraordinary 
penal jurisdiction which gave that body 
so evil a reputation for Americans. The 
attitude of the English Rulers was that 
there should be no departure in the Colo- 
nies from the Common Law of England, 
and that the Colonial Courts, if their 
judgments were to stand, must proceed 
in conformity to the British Constitution. 
There were Acts of Parliament directly 
affecting the procedure in American 
Courts, to which may be traced the bene- 
fit of habeas corpus, a common law remedy 
which took its present shape in 1679 by 
Act 31, Charles II, Chap. LI, and trial 
by jury. It is interesting to see that in 
the Declaration and Resolves of the first 
Continental Congress, it was asserted that 
as British subjects in America, they were 
entitled to those rights and they incidental- 
ly complained that the English settlers in 
Ganada were then subjects of an arbitrary 
Government deprived of Trial by Jury, 
and when the imprisoned could not claim 
the benefit of the Habeas Corpus Act, 
that great Bulwark and Palladium of 
English Liberty. The Revolutionary war, 
however, made everything connected 
with the Law of England distasteful to the 
people at large. The public favoured an 
American law for America, and this senti- 
ment rapidly spread by the unfriendly 
feeling towards the mother-country which 
reached its breaking point by the end of 
the ]8th century, culminating in the War 
of 1812. A number of States led by New 
Jersey enacted laws forbidding the cita- 
tion, in the argument of causes, ofany deci- 
sions of the English Courts made since the 
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Declaration of Independence. In this 
atmošphere, the influence of French ideas 
in American politics suggested separation 
ofthe Judicial Department from the Exe- 
cutive and Legislative. The course of 
events prior to 1780, as stated by Simeon 
E. Baldwin, left in the American mind, 
certain ideas in regard to the position and 
powers of the Judiciary with respect to 
the other branches of Government, that 
is to say : 


“Judges were to proceed accord- 
ing to established rules, so far as es- 
tablished rules might exist ; 


they were to proceed in analogy to 
established rules as to points which no 
established rule might cover ; 


they were to look to the common law and 
political institutions of England to deter- 
mine what rules were established, as to 
points not covered by local usage or legis- 
lation ; 


local usage or legislation might, within 
certain limits, depart from the common 
law and even from the political institu- 
tions of England ; 


there were limits to such departure, anda 
colonial statute or judgment which trans- 
gressed them could be annulled or set 
aside by a higher authority; and 
the higher authority might be judicial or 
political, or one which shared both 
judicial and political functions. ”’ 


In addition to these features, the defiance 
or repudiation of the Royal Authority by 
the several colonial legislatures since 1775 
had the effect of making each of the {3 
colonies as a Sovereign State, each wholly 
independent of the others. The effect 
upon their judicial systems was thus to 
make each State system completely auto- 
nomous. In 1777 the Articles of Confe- 
deration provided that the United States 
in Congress assembled were to have the 
sole and exclusive right and power of ap- 
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pointing Courts for the trial of piracies. 
and felonies committed on the high seas 
and establishing Courts for receiving and 
determining finally appeals in all cases 

of captures, and the Congress itself was to 
act as the last resort on appeal in all dis- 
putes and differences between two or 

more States concerning boundary juris- 
diction or any other cause whatever. 

The Confederation also assumed jurisdic- 
tion in respect of controversies concern- 
ing the private right of soil claimed under 

different grants of two or more States.. 
Notwithstanding the judicial powers vest- 
ed in the Confederation, actually the 
juvisdiction was exercised only in prize 
cases. Even prior to the adoption of the 
Articles, the Continental Congress, acting. 
‘on a suggestion from General Washington, 

would appear to have assumed appellate 
jurisdiction over the decisions of State 
Courts in prizé cases, When the Articles 
secured assent in 1779, except from one 
State, the Congress established a regular- 
Court, called ‘the Court of Appeals in. 
Cases of Capture’’. Before the Consti- 
tution came into force, as many as 109 
cases were decided by the Congress as a 
Court, until it was superseded by the new 
Federal Courts under the Constitution. 
Also, the Congress extended its jurisdic-. 
tion over controversies between States. 

When the Constitution was ushered in, a. 
new National Government was set up on. 
April 30, 1789, which brought about a. 
considerable change in the position of the- 
13 States. They were no longer Sovereign. 
States, but they subjected themselves 

to the federal power under the National’ 
Constitution and the National Govern-- 
ment, The preamble to the Constitu-- 
tion of the United States declared: 


“We the People of the United States,. 
in order to form a more perfect Union,. 
establish Justice, insure domestic Tran-- 
quillity, providefor the common defence, 
promote the general Welfare, and secure- 
the Blessings of Liberty to ourselves and’ 


I] 


our -Posterity, do ordain and establish 
this Constitution for the cae States 
of America”. - 


Article I dealt with the legislative power, 
Article IT with the executive power, and 
Article IIT with the judicial power of the 
United States. Section 1 of the third 
Article enjoined that the judicial power 
of the United States shall be vested in 
one Supreme Gourt, and in such inferior 
Courts as the Gongress may from time 
to time ordain and establish.- The 
section also said that the Judges, both 
of the Supreme and inferior Courts, 
shall hold their Offices during good 
behaviour and shall, at stated times, 
receive for their services a compensation 
which shall not be diminished during 
their continuance in Office, The next 
section defines the limits of the federal 
judicial power which says: 


“The judicial power shall extend to all 
cases, in Law and Equity, arising under 
this Gonstitution, the Laws of the United 
States, and Treaties made, or which shall 
be made, under their Authority; to all 
cases affecting Ambassadors,other public 
Ministers and Consuls; 


to all cases of admiralty ¥ and 
maritime jurisdiction;—to controversies 
to which the United States shall 
be a Party;—to controversies between 
two or more States;— between a 
State and citizens of another State;— 
between citizens of different States;— 
between citizens of the same State claim- 
ing Lands under Grants of different 
States, and between a State or the citizens 
thereof, and foreign States, citizens or 
subjects; 


In all cases affecting Ambassadors, other 
public Ministers and Consuls, and those 
in which a State shall be Party, the 
Supreme Court shall have original juris- 
diction. In all the other cases before 
mentioned, the Supreme Court shall 
have appellate jurisdiction, both as to 
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Law and Fact with such exceptions, and 
under such Regulations as the Congress 
shall make. 


The trial of all crimes, except in cases- 
of impeachment, shall be by Jury ; and 
such -Trial shall be held in the 
State where the said crimes shall 
have been committed; but when not 
committed within any State, the Trial 
shall be at such place or places as the 
Congress may by Law have directed.” 


The third section deals with treason. 
Treason against the United States shall 
consist only in levying War against them, 
or in adhering to their Enemies, giving 
them aid and comfori. No person shall 
be convicted of treason unless on the testi- 
mony of two witnesses to the same overt 
Act, or on confession in open Court. 
The Congress shall have power to declare 
the punishment of treason, but no Attain- 
der of treason shall work corruption of 
blood, or forfeiture except during the 
lifé of the person attainted. Those are 
the admirably briefest provisions ever 
known to have been made by any Consti- 
tution. These provisions since 1789 have 
been worked out down the years with 
details filled up by Gongressional enact- 
ments. under which the entire American 
Federal Judiciary, as we know it to day, 
exists and functions. 


From the manner in which the American, 
Constitution effected separation of powers 
as between the Legislature, Executive 
and Judiciary, it may be assumed that 
the intention was that the three 
corresponding major departments of the 
Federal Government are co-ordinate and 
parallel. There is, however, a view that 
since the Legislature and the Executive 
have been brought into existence by the 
Constitution itself, and the Judiciary can 

have no existence until the Congress and. 
the “President have acted, this fact is 

central to the understanding of the Federal 
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J udicial System. In my opinion, this 
view is not valid in its entirety. The 
judicial power of the United States 
vests in the Supreme Court not because 
of any Congress legislation, but because 
of the Constitution itself. The Federal 
judicial power is derived directly from 
the Constitution. Just as the Legislature 
and Executive, including the President, 
are not directly created by the Constitu- 
tion but brought into being by a process 
of election and appointments, so too the 
Supreme Court is brought into existence 
iby its creation through legislation. The 
inferior federal Courts also owe their 
existence to what the Congress may from 
time to time ordain and establish. But 
the quality and stature of the judicial 
power is from every aspect, parallel and 
co-ordinate with each of the other two 
departments of the trinizy powers. If 
there is any weakness in the federal 
power, it is not due to anything inherent 
in its nature or content, but itis on account 
of the fact that the purse is always with 
the Legislature and the Executive. The 
limits ofjurisdiction ofthe Federal Judicial 
Power is defined in the Constitution itself. 
‘The way, the Supreme and inferior Courts 
of the Federal Judiciary, especially the 
Supreme Court, worked in the last more 
than a century and a half, more than 
demonstrates that it has a power parallel 
to and co-ordinate with those of the Legis- 
Jature and the Executive, each supreme 
within its.sphere but with checks and 
balances. In fact, it is evident from the 
decisions of the Supreme Court over the 
long period of its existence that this Gourt 
` js the final interpreter, and therefore, 
the defender of the Constitution. All 
this is not to say that the Federal Judicial 
Power as such has any claims superior 
to those of the Legislature and the Exe- 
cutive. 


Space and time do not permit a survey 
of the earlier organisation of the Federal 
Courts -in the United States, As you 
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find it now, you have the Supreme Court 
of the United States, Courts of Appeals, 
District Courts, Court of Claims, Court 
of Customs and Patent Appeals and 
Customs Court. The Supreme Court of 
the United States consists of the Chief 


Justice of the United States and 8 Associ- 


ate Justices, any six of whom shall consti- 
tute a quorum. The Supreme Court 
shall be held at the seat of the Govern- 
ment, the term of the Court commencing 
on the first Monday in October of each 
year and usually ending in June, and it 
may hold such adjourned or special 
terms as may be necessary. When the 
Chief Justice is unable to perform the 
duties of his office or the office is vacant, 
his powers and duties shall devolve upon 
the Associate Justice next in precedence 
who is able to act, until such disability 
is removed or another Chief Justice is 
appointed and duly qualified. The 
precedence among the Associate Justices 
is according to the seniority of their com- 
missions, but among Justices commis- 
sioned on the same day, precedence shal] 
be according to seniority in age. The 
Chief Justice of the United States receives 
a salary of 62,500 dollars a year, and 
each Associate Justice, a salary of 62,000 
dollars a year, It is note-worthy that 
the Justices of the Supreme Court, includ- 
ing the Chief Justice and all the Judges 
of the inferior Federal Courts are appoint- 
ed by the President. In the case of 
Supreme Court Judges, their appoint- 
ments are made by the President by and 
with the advice of the Senate. They hold 
their office during their good behaviour, 
This applies to all the Federal Judges. 
In order to insure their independence, 
the Judges of the Supreme Court and of 
inferior Courts, should hold their 
offices during their good behaviour and 
receive the compensation which shall 
not be diminished during their conti- 
nuance in office: The compensation 
itself is fixed by the Congress from time 
to time, 
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Between’ Ovtober and June, the eight 
months are divided between the hearing 
of cases and intervening recesses, 
Although not governed by unchanging 
rule, the sittings customarily last two 
weeks, during which time some twenty- 
five to thirty cases, on an average, are 
orally argued. ‘The study of these cases 
by the Justices in preparation for their 
discussion and disposal in conference 
leaves but little time for the writing of 
opinions, so that this part of the Court’s 
work must be done in the periods of 
recess, The daily sessions, which are 
open to the public, begin at 10-00 a.m. 
and last until 2-50 r.m., with a half hour’s 
intermission for luncheon beginning at 
12 O’clock. The Court holds no public 
session On Fridays or Saturdays. Usually 
the Justices assemble for their weekly 
conferences on Fridays. They alone are 
present at these meetings. It is at these 
conferences the cases which have been 
presented to them are discussed and voted 
upon. When in session, the Court 
convenes promptly at 10 O’clock, its 
entrance into the Chamber being formally 
announced by the Crier as follows: 


“The Honourable, the Chief Justice and 
the Associate Justices of the Supreme 
Court of the United States”. 


The audience, which has arisen, remains 
standing as the black-robed Justices walk 
to their places on the Bench. Then the 
Crier’s voice is heard again: 


“Oyez! Oyez! Oyez!. Al persons hav- 
ing business before the Honourable, 
the Supreme Court of the United States, 
are admonished to draw near and give 
their attention, for the Court is now 
sitting. God save the United States and 
this Honourable Court P’ 


Opinions in cases decided by the Court 
are more or less invariably delivered by 
the Justices on Mondays, but on occasions 
they are also delivered on any day when 
the Court is in session. These judgments 
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are rendered soon after the presentation 
of attorneys for admission to the ‘Bar, 
which is the first regular order of business 
for every day of session. Next after the 
Opinions, orders of the Court may be 
released, Then if arguments are schedu- 
led, the first case is called by the Chief 
Justice: The cases before the Supreme 
Court involve invariably the review of 
decision of some other Court. For this 
reason there is no Jury, and no witnesses 
are heard in the Supreme Court. It has 
before it a record of the procecdings in 
the lower Court, with printed briefs 
containing the contentions of each side. 
The great majority of cases is disposed 
of by a simple order of the Court on the 
basis ofthese papers; but,in theremain- 
der, oral argument is heard in order to 
clarify and develop these contentions. The 
Counsel for the party responsible for brin- 
ging the case before the Supreme Court 
opens the argument and also has the right 
to close it; Counsel for the opposing party 
begins and completes his arguments 
following the opening of his adversary. 
Normally each side is allowed one hour 
to present its case. But a large number 
ofcases are placed on the “Summary 
Calendar” which limits the argument to 
30 minutes for each side. As the hearing 
of one case is completed, the next in 
order on the list, is heard. Just to give 
an idea of the average amount of business 
transacted by the Court during a two 
weeks’ sitting, as many as only 25 to 30 
cases are presented: about 125 written 
opinions are given during aterm. About 
2,700 cases are disposed of by order, 
without argument, and during the entire 
term, about 2,800 cases are passed upon. 
Usually by June, all cases ready for argu- 
ment would have been heard and decided. 
The work of the Justices is ever unceasing. 
Legal papers, filed during vacation, 
follow them wherever they may go, until 
duty once more calls them to the time and 
place appointed by law for the beginning 
ofanother term. 
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One may pause here for a moment and 
saya word about the United States 
Supreme Court building. This highest 
Temple of Justice in the federal dis- 
pensation is housed in a white marble 
building completed only in 1935 as a 
permanent home for the Supreme Court. 
Tt is located east of the Capital, which 
it faces across a wide plaza. The build- 
ing has been designed on a scale in keep- 
ing with the importance and dignity cf 
the Judiciary, as one of the three equal 
ard co-ordinate branches of the United 
States Government, ard as a symbol of 
“the national ideal of justice in the highest 
sphere of activity’, The architecture 
is of the Greek style, Corinthian order. 
The general dimensions of the founda- 
tion are 385 feet east and west and 304 
feet north and south. At its greatest 
height, the building rises four stories 
above the terrace or ground floor. Marble 
was chosen as the principal material to 
be used and 3 million dollars’ ‘worth of 
this material, gathered from foreign and 
domestic quarries, went into its construc- 
tion. Vermont marble was used, almost 
exclusively, for the exterior, while the 
four inner Courtsare of crystalline flaked, 
white Georgia marble. Above the base- 
ment level, the walls and floors of all 
corridors and entrance halls are either 
wholly or partially of creamy Alabama 
marble. The wood finish in the offices 
throughout the building, such as doors, 
trim, and panelled walls, is of American 
quartered white oak. All floors in the 
important rooms are also of American 
quartered oak, : As we approach the 
principal entrance, we first see . the 
beautiful colonnaded portico and the 
sculptured pediment above it. As we 
go.further, we start admiring the carved 
marble group, by Robert Aitken, repre- 
senting “Liberty Enthroned”’ guarded by 
“Order” and “Authority”. On either 
side are groups of three figures each, 
typifying “Council and Research”. The 
six are the likenesses of Chief Justic © 
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Taft when he was.a student, Elihu Root 
an outstanding lawyer of the first half of 
the present century, Mr. Gilbert, Chief 
Justice Hughes, Mr. Aitken, the sculptor, 
and Chief Justice Marshall, represented 
in his boyhood. The architrave bears 
thè words “Equal Justice under Law”. 
The corresponding pediment on the east 
front has further sculptural groups. They 
include the figures of Moses, Confucius, 
and Solon, as law givers of the past, with 
flanking symbolic graups embodying the 
artist’s conception of “Means of Enforcing 
the Law”, “Tempering Justice with 
Mercy”, “Carrying on the Civilization”, 
and “Settlement of Disputes between 
States”, “Maritime and other functions 
of the Supreme Court in the Protection 
of the United States’, “Pondering of 
Judgment”, “Fable of the Tortoise and 
the Hare”. 


The architrave bears the words: 
“Justice, the Guardian of Liberty”. 


The doors of the Supreme Court 
building are sliding ' leaves of 
bronze, each weighing six and one-half 
tons, and each divided into four scul- 
ptured panels, depicting the historic and 
legendary scenes significant in the d¢ve- 
lopment of the law and the achievement 
of equality under it: 


Trial scene, from the shield of Achilles 
as described in the Iliad, showing two 
elders giving judgment, and a prize of 
gold which’ is to be awarded to the one 
whose decision is better. 


A Roman praetor publishing an edict- 
signifying the importance of the work of 
Judges. oe 


Julian and a pupil, representing the 
development of law by scholar and 
advocate. 


Justinian publishing the Corpus Juris, 
codification of Roman Law. 
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King John sealing the Magna Carta, 
confirming legal rights of the people. 

The Chancellor, in the presence of King 
Edward I, publishing the first Statute of 
Westminster, one of the greatest legal 
reforms in English history. 

Coke barring King James I from sitting 
as a Judge in the King’s Court, thereby 
declaring the Court independent of the 
executive. 


Chief Justice Marshall and Mr. Justice 
Story. 


The Court room, around which the 
rest of the building is centered and 
where the highest Tribunal of the land 
sits, measures 82 feet by 91 feet from wall 
to wall and is 44 feet in height. On the 
walls of the Court Room are depicted 
“Majesty of the Law”, “Power of 
Government”, “Safeguard of the Rights 
of the People’, and “The Defense. of 
Human Rights”, “Defense of Virtue”, 
“Charity”, “Peace”, “Harmony”, and 
“Security”. On one of the walls is a 
procession of historical lawgivers, repre- 
senting Menes, Hammurabi, Moses, 
Solomon, Lycurgus, Solon, Draco, Con- 
fucius and Augustus. On yet another 
wall are found representations of other 
historical lawgivers, including Justinian, 
Mohammed, Charlemagne, King John, 
St. Louis, Hugo Grotius, Blackstone, 
Marshall and Napoleon. A system of 
pneumatic tubes permits the unobtrusive 
dispatch of messages to the offices of 
the Clerk, Marshall, and Librarian and, 
to the Press Room. In the eastern section 
of the main floor, convenient to the 
Court room, are the suites of the Chief 
Justice and the Associates Justices, their 
Conference and Robing Rooms, and the 
Marshal’s offices. In the second floor, 
they have a Reading Roem, a Dining 
Room for the Justices as well as the 
offices of the Reporter of Decisions and 
the Librarian of the Gourt, and on the 
third floor is housed the Library. The 
Supreme Court is one of the most fully 
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equipped ones I have seen with great 
beauty and dignity. i 

As I mentioned earlier, about 3,400 cases 
are disposed of each year by the Supreme 
Court. Most of them are disposed of by 
a brief decision that the subject-matters 
are not of sufficient importance to warrant 
full Court Review. But each year bet- 
ween 200 and 250 cases of great 
importance and interest are decided on 
the merits, and about half of these deci- 
sions are announced in full published 
opinions. 

At the top of the inferior Federal Courts 
are the Courts of Appeals in 11 Circuits. 
Each Circuit includes three or more States, 
except the District of Columbia Circuit. 
Each Court consists of between 3 and 15 
Judges depending upon the amount of 
work, and the Judge with the longest 
service, who has not reached his 70th 
birthday, is the Chief Judge. Each 
judge receives a salary of 42,500 dollars 
a year. There are at the moment about 
100 Circuit Judges. The 11 Courts of 
Appeals are receiving on an average, 
about 12,000 cases every year. These 
cases are by way of Appeals from deci- 
sions of the Federal District Courts. 
The Courts of Appeals also receive cases 
to review actions of various Federal 
administrative agencies for errors of law. 
We have then the District Courts where 
cases are initially tried and decided. 
There are about 95 of these Courts, 88 of 
them in 50 States, and one each in the 
District of Columbia the Canal Zone, 
Guam,Puerto Rico and the Virgin Islands, 
Each State has at least one Court, but 
many States have two or three districts, 
and California, Texas and New York 
have four districts each. A district itself 
may be divided into divisions and may 
have several places where the Court hears 
cases, Each distrist has from 1 to 27 
Judges, or even a little more, depending 
upon the amourt of work. For each 
district, there is a Clerk’s office, a United 
States Marshal’s Office, and one or more 
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referees in bankruptcy, United States 
Magistrates, Probation Officers and 
Court Reporters. In addition, there is 
a United States attorney’s office in each 
district. About 401 District Judgeships 
were authorised by law upto 197}, and 
the salary of each District Judge is 40,000 
dollarsayear, Asin the case of the Court 
of Appeals, the Judge senior in service 
who has not reached 70 years of age, is 
the Chief Judge. 90,000 cases are 
received by the District Courts, in addi- 
tion to about 40,000 Criminal cases, and 
200,000 bankruptcy cases every year. 
Some of the District Courts, as in the 
district of Columbia, the Canal Zone, 
Guam, and the Virgin Islands, have 
jurisdiction over local cases as well as 
those arising under Federal law. In 
these places the Federal Government 
does not share the judicial power. as 
it does with the State Governsaents in 
the several States and with the Com- 
monwealth Government in Puerto Rico, 
and these Courts are not limited to the 
types of cases defined in the Constitution 
as part of the Federal judicial power, 
but decide all types of cases as do State 
Courts. It may also be pointed out that 
the Judges in the Canal Zone, Guam and 
the Virgin Islands are rot appointed for 
life, but for terms uf 8 years, and are not 
protected against diminution of their 
salaries during their terms of office. It is 
rather surprising that these Courts may 
also be given duties which are not strictly 
judicial in nature. Because of these 
differences, territorial Courts have been 
called ‘Legislative Courts’ in order to 
distinguish them from Constitutional 
Courts. The names indicate that these 
Courts were creaied not ir the exercise 
of Congress’ power io establish Courts 
under the judiciary articles of the Consti- 
tution, but under its powers in the legis- 
lative articles over the territories and other 
fields of Federal authority: 

The United States Court of Claims was 
established in 1855 and has since been 
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known as the “keeper of the nation’s 
conscience”, for it is here that the indi- 
vidual citizen or corporation may sue the 
Federal Government for money damages 
in a wide variety of claims wherein the 
Congress has waived the sovereign im- 
munity of the United States. Aliens and 
their governments may also bring suits 
provided their Courts give the United 
States the same privilege. The Court 
of Claims like the Court of Appeals and 
the District Courts, is a Constitutional 
Court, and has nation-wide jurisdiction. 
This Court has 7 Judges who sit in 
Washington D.C. In addition, there are 
15 Commissioners who serve as Trial 
Judges and sit in any section of the 
country most convenient to the parties. 
An individual Commissioner hears 
evidence in a case in the same manner as. 
a Federal District Judge does in conduc- 
ting a trial without a Jury. The Court 
of Claims in a heavy Court with a huge 
number of cases. The usual type of case 
in this Court of Claims is a technical one 
involving complicated issues and large 
amounts, for there is no monetary ceiling 
on the Court’s jurisdiction. Invariably, 
suits against the Government for money 
damages must be tried in the Court of ` 
Claims if the amount exceeds 10,000 
dollars except in tax refund claims where 
the District Courts have  corcurrent 
jurisdiction, and in tort claims where the 
District Courts have exclusive jurisdic- 
tion. The Court of Claims has got appel- 
late jurisdiction over the District Courts. 
in tort cases by agreement of the parties. 
It also has appellate jurisdiction over the 
Indian Claims Commission. The Federal 
Government is the Nation’s largest con- 
tractor, purchaser and employer. The 
complexity of its operations and their 
impact on individual citizens is nowhere 
better illustrated than in the litigation 
in this Court. Citizens of the United, 
States who pay Federal taxes under 
formal protest may sue in the Court of 
Claims for refunds with interest. Citi- 
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zens may also bring suits for damages for 
the taking of private property for public 
use without just compensation in viola- 
tion of the Fifth Amendment to the Consti- 
tution. Constitutional and statutory 
rights are constantly in issue. Often 
they involve personnel of the military 
services, active and retired, ard their 
dependants. Civil service employees seek 
back pay for alleged illegal dismissal from 
office. Contractors sue for breach of 
contract. Oyster growers have sought 
compensation for damages to their beds 
by dredging operations fur harbour or 
channel improvements, Farmers blame 
the Army Engineers for building struc- 
turés ip rivers that allegedly cause 
floods upon their lands. Inventors find 
this Court the only one where they can 
claim patent infringements by the 
Gcevernmert. They appear in a wide 
variety of matters, many reflecting the 
nation’s involvement in procurement of 
sophisticated weapons’ system for national 
defense. It is stated that this special 
Court hears the largest claims in theworld, 
but the Court prides itself on giving the 
same careful consideration to small claims. 
In most claims it is the Court of first and 
last resort for the citizen who challenges 
the might of the State. In the Court of 
Glaims the Federal Gevernment is just 
another litigant with no more nor fewer 
rights than those of the humblest citizen. 
We have then the United States Court 
of Customs and Patent Appeals and the 
United States Customs Court. These 
are special Courts created by the Congress 
to deal with particular types of cases, 
The first two types of Courts consist each 
of five Judges appointed for life and they 
hear appeals from the Customs Court, 
the Tariff Commission and the Patent 
Office. Appeals from the decisiors of 
this Court may be heard by the United 
States Supreme Court on writ of certio- 
rari. ‘The Customs Court consists of 
nine Judges appointed for life and deter- 
mines controversies concerning the 
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classification and valuation of imported 
merchandise. The Court sits’ at New 
York City and from time to time at other 
major port cities, 


The Judicial branch of the United States 
Government includes several organs for 
its own administration and seif-govern- 
ment and for the study and formulation 
of new procedures to reduce problems of 
the law’s delays. The Courts govern 
themselves through Judicial Councils and 
Judicial Conferences in each of the 11 
Circuits, and through the Judicial Con- 
ference of the United States for all the 
Circuits. On the national level, the 
Judicial Conference of the United States 
consists of the Chief Justice of the 
United States, the Chief Judges of the 
l1 Circuits, the Ch‘ef Judge of the Court 
of Claims, the Cnief Judge of the Court 
of Customs ard Patent Appeals, ard a 
District Judge from each Circuit chosen 
for a term of 3 years by the Judges of 
the Circuit at an annual Judicial Con- 
ference of the Circuit. The Judicial 
Conference of the United States meets. 
at least once every year to resolve admi- 
nistrative problems affecting all the cir- 
cuits and to make recommendations to 
Congress concerning legislation affecting 
the Federal Judicial System. The 
administrative duties of the Federal Court 
system are performed by the Adminis- 
trative Office of the United States Gourts 
which prepares and submits to Congress 
the budget for the Courts; receives reports. 
from and exercises some degree of super- 
vision over the clerical staff of the Courts, 
the probation officers, referees in 
bankruptcy, United States Magistrates, 
Reporters and other Court personnel; 
audits and disburses money for the opera- 
tion of the Courts through the United 
States marshals; compiles and publishes. 
statistics on the volume and distribution. 
of business in the Courts; and conducts 
studies of Court procedure under the 
direction of and for the Judicial Confe- 
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Tence. and for other interested groups 
including Committees of the Congress. 
By a Public Law passed in 1968, the 
Congress established a Federal Judicial 
Centre which is the research and develop- 
ment arm for the Federal Judiciary. 
‘The Judicial Centre as we understand, is 
concerned with solving prolems of Court 
congestion by developing new methods 
and procedures for improving efficiency 
in the management of Court affairs. 
Its education and training activities 
include orientation programmes or semi- 
nars for newly appointed Judges, United 
States Magistrates, Referees in bank- 
ruptcy and other Court officials. 


‘The question of procedure in the various 
Federal Courts was long governed by 
the rule that the United States Courts, 
except where Federal statutes otherwise 
provided, followed the procedure of the 
Courts in the State where they were sit- 
ting. But in 1938, Rules of Civil Pro- 
cedure prepared by an advisory com- 
mittee and approved by the Supreme 
‘Court became effective to give the United 
States Courts their own rules of practice. 
In 1946, Federal Rules of Criminal 
Procedure prepared in the same manner 
‘became effective. Both rules of practice 
‘have adopted the simplest, most modern, 
and best procedure and have been models 
for procedural reform in the States. In 
1966, these Rules of Civil and Criminal 
Procedure were extensively revised and 
‘up-dated. In 1968 the Supreme Court 
adopted uniform rules of Federal Appel- 
late Procedure for the United States 
‘Courts of Appeals. Thus, to-day the 
United States Courts decide cases invol- 
ving citizens of different States accord- 
‘ng to the same rules of law as would 
govern the case in a State Court, but 
decide them by Federal procedure. 
Apart from the jurisdiction corferred 
upor the Supreme Court and the inferior 
Federal Courts by Article 3 and many of 
the Articles introduced by way of amend- 
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ments, the Supreme Court of the United 
States asserted power to decline to 
enforce or apply a statute of Congress 
which it regards as unconstitutional. 
This iswhat is known as the doctrine of 
Judicial Review which was first made in 
1803 in the celebrated case of Marbury v. 
Madison. ‘That case was started by 
an application to the Supreme Court as 
a Court of Original Jurisdiction, It may 
be remembered that such jurisdiction is 
specified in the Constitution as limited 
to cases involving Ambassadors, other 
public Ministers and Consuls, and cases 
in which a State is a party. The Judi- 
ciary Act of 1789 empowered the Supreme 
Court to issue, among other types of 
process, writs of mandamus to persons 
holding office under the authority of 
the United States. The petitioner in 
that case sought from the Supreme Court 
a writ of mandamus to compel the 
Secretary of State to deliver to him a 
Commission naming him to a certain 
office. This Gommission had been signed 
by the outgoing President (Adams) and 
thereafter transmitted to the State Depart- 
ment for delivery to the petitioner, but 
had not been delivered to him. The new 
Secretary of State who was appointed 
by the succeeding President (Jefferson) 
refused to deliver it. The prayer of the 
petitioner did not fall within either of the 
two clauses of the Original Jurisdiction 
defined by the Constitution. The peti- 
tioner maintained that as a result of the 
conferment by the Judiciary Act of 1789 
the power to issue a writ of mandamus, 
the Original Jurisdiction of the Supreme 
Court was enlarged beyond its Consti- 
tutional limits. The Supreme Court 
accepted this contention, and made it 
the basis for the fundamental pronounce- 
ment by Chief Justice Marshall, asserting 
the power of the Courts to refuse enforce- 
ment to acts of Congress which they 
deemed unconstitutional. For over half 
a century since 1803, the Supreme 
Court heard argument and passed upon 
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the validity.of several acts of Congress; 
but it sustained all of them, not pronoun- 
cing another such act invalid till the Dred 
Scott case in 1857. In the following 
decade it pronounced but two more acts 
void. But notwithstanding the fact that 
the Court used its power very sparingly, 
it came on very heavy attack during this 
long period. 


As Lewis Mayers points out: 


“ The mild political furore created 
by the decision in Marbury v. Madison, 
quickly subsided ; but as the increasing 
use of the Gourt’s veto on State legislation 
provoked, as already noted, numerous 
proposals for a limitation on its power in 
` that direction, its power to invalidate acts 
-of Congress was also embraced in some of 
such proposals, But no serious threat to 
its power materialized; and indeed in 
1868 a striking evidence was given that 
even the powerful Reconstruction 
Congress, then riding roughshod over 
the executive, was unwilling to engage 
in a contest with the Court on this issue”, 
‘The last decades of the last century 
witnessed the voiding of a score of addi- 
tional Congressional enactments. In at 
Jeast two of these—ihe civil rights cases 
in 1883 and the income tax cases in 1895 
—fundamental limitations on Congres- 
sional power were announced; but in 
neither case, though proposals for reform 
‘were again agitated was there any 
serious disposition in responsible quarters 
to undermine the power of the Court. 
In recent times during the regime of 
Roosevelt, in a series of some ten or 
eleven decisions between 1935 and 1936, 
the Supreme Court invalidated, in most 
cases by a divided Court, major portions 
of the New Deal programme including 
the National Industrial Recovery Act, 
the Railroad Retirement Act, the Bitu- 
minous Coa! Gonservation Act, and por- 
tions of the Agricultural Adjustmert 
Act, and of the acts regulating the bank- 
ruptcy of municipalities and of farmers, 
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The grounds justifying this decision was 
the lack of power in Congress to deal 
with the subject-matter, tne undue dele- 
gation by Congress to the President of 
the legislative power which it did possess, 
or the repugnance of the legislation to 
the prohibitions of the Constitution. 
President Roosevelt tried ir 1937 to 
“pack” the Supreme Qourt by raising 
the number to [5. By this means he 
Wanted to have a change in the ideolo- 
gical complexion of the Covrt by the 
addition of his own appointees. But the 
Congress unhesitatingly rejected the pro- 
posal, which clearly demonstrated the 
position the Court holds in the political 
creed of the American people, Tne 
power of Judicial Review has thus remain- 
ed unshaken, and no longer is it likely to 
be challenged. In fact, the view is now 
held that in a system of Federation, as 
obtains in the United States, tne power 


‘is inherent in the very Federal set-up 


because there must be some ultimate 
authority which, by interpretation of the 
Constitution, can draw the boundaries 
of Constitutional powers and the powers 
of the federating units. The power of 
Judicial Review which was once described 
sarcastically as “imperium of Judges” 
is now an established fact, and is therefore, 
taken for granted on the recognition, as 
pointed out by John P. Dawson, that 
limits on governmental powers cannot 
in the end be effective unless some direct 
recourse is provided to those harmed by 
actions of officials that exceed their powers 
or thatir fringe basic guarantees. 

The power of Judicial Review and autho- 
rity of due process clause which have 
added immensely to the powers of the 
Supreme Court on a wide area have 
proved to be of great value and far-sighted 
for the complexities of life and of growing 
civilization, of an admixture of races, 
ideas, habits and manners of life could 
not have been measured by the Founding 
Fathers of the Constitution, for all times. 
So in the words of Paul A. Freund : 
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“More than a century ago Alexis de 
Tocquevifle remarked, with characteris- 
tic perception and clairvoyance, that the 
major issues of American life sooner or 
later appear as questions for decision -by 
the Courts. In the succeeding years 
this observation has lost none of its vali- 
dity. Across the form of the Supreme 
Court there have passed, like figures in 
a morality play, most of the great forces 
whose conflict and resolution have been 
the themes of American history; the 
opening of a continent and local rivalries 
in transportation and trade, the expansion 
of commerce and business and the pres- 
sures for its control, slavery and civil war, 
organized industry and organized labour, 
social-welfare legislation, taxation, public 
ownership of public utilities, war and 
compulsory military service and internal 
security, church and state, a free press and 
public order, efficient law enforcement and 
the right to a fair trial. Interests of pro- 
perty and interests of personality, the 
most urgent claims of Government and 
the most treasured claims of the indivi- 
dual, all have been arrayed before the 
Supreme Court for resolution. So much 
is true of Tocqueville’s generalization’’. 


But, as the Professor points out further, 
these observations have got to be under- 
stood in the context of the limitations on 
the Court’s power, that is to say, its 
jurisdiction is confined to deciding cases 
brought before it, and that these two 
aspects of the role of the Supreme Court 
—that it may pass judgment on some of 
the profoundest national issues and that 
it will do so only when absolutely neces- 
sary to the solution of a conventional 
lawsuit—mark the central paradox of the 
Court’s function. He goes on to say : 


“And yet the two elements are not anti- 
thetical. Together they help to explain 
the ultimate paradox of the Court’s 
power, the power of a small group of 
judges, appointed for life, to set aside 
the acts of the representatives of the 
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people in a democracy. The rules of 
“case or controversy’ can be seen as the 
necessary corollary of this vast power— 
necessary for its wise exercise and its 
popular acceptance. By declining to 
give advisory opinions, the Court refrains 
from intrusion into the law-making pro- 
cess. By requiring a concrete case with 
litigants adversely affected, the Court 
helps itself to avoid premature, abstract 
ill-informed judgments. By placing a 
decision on a non-constitutional ground 
whenever possible, the Court gives the 
legislature an opportunity for sober 
second thought, an opportunity to amend 
the statute to obviate the coastitutional 
question, a chance to exercise that spirit 
of self-scrutiny and self-correction which 
is the essence of a successful democratic 
system.” 


Andso the role ofthe Supreme Court, in 
the words of Freund, in the American 
Federal System may be taken as three- 
fold—to maintain the supremacy of the 
Constitution; to assure the uniform inter- 
pretation of federal law; and to resolve 
legal controversies between the States 
themselves. It is not possible within the 
space of time available, to deal with each 
of these aspects. It will suffice to say 
that the Supreme Court, over more 
than 150 years ofits existence, has played 
its role admirably, and the Federal 
System of Judiciary has won the esteem 
and acclamation of the American people 
as the palladium of justice, protector 
of the rights and liberties of the free 
people in a democratic set-up of Federal 
Government. 


We now pass on to the Court System in 
the States. The early settlers in the 
eastern sea board of the United States 
had brought with them the Common 
Law of England. It played a great role 
in the rature and set up of the powers 
of-the Courts. They followed the English 
pattern of Courts, Justice and Law. But, 
when circumstances changed and anti- 
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pathy to English ideas developed on 
account of political differences, the 
idea of having a system of Courts, pro- 
cedures and law entirely ‘American’ ia 
tneir character took roots in the minds 
of the settlors; While the basic concepts 
‘Of property, contract, torts, personal 
liberty and liabilities, as obtained in 
England continued to inform the system 
of law, there were areas of procedure and 
legal concepts peculiarly new and suited 
to the American life. It may be stated 
that the influence of the French ideas 
‘Was strong in shaping constructive work 
in American politics, as the colonies 
passed into States. The Cours dealt 
with all types of litigation, and there was 
no exception. But after the United 
States became a Union on the founding 
of the Constitution of the United States, 
Federal questions and situations in the 
context of Federalism came within the 
purview of the Federal Judiciary. All 
the same, the Courts in the States did 
continue to have jurisdiction ‘even over 
Federal questions, excepting those speci- 
fically barred by the Constitution or by 
legislation by the Congress, though of 
course, it is Open to the defendant to 
move for transfer of a Federal question 
to the appropriate Federal Court for 
decision. The hierarchy of Courts and 
Magistracy in ihe States are entirely 
subject to the relative State legislation as 
to their set-up, constitution, procedures, 
appointment of Judges and Magistrates 
and their conditions of service. The 
highest Court in a State is called the 
Supreme Court of the State. Practically 
all the States have Circuit Courts, For 
instance, for the State of Connecticut, 
a Circuit Court came into being in 
January 1961 through a legislation 
entitled “ An Act concerning the Creation 
of a Circuit Court to Replace the Trial 
Justice and Municipal Courts. ” This 
is a single State Court with a statewide 
jurisdiction ; the business of the Court 
is transacted on circuit basis, the State 
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having been divided into eighteen cir- 
cuits, each circuit consisting óf one or 
more towns and complete with Court 
facilities, clerk’s office and necessary 
personnel. The Court is composed of 
forty-four Judges appointed for four 
year terms, each of whom must be a 
member of the bar of the State and devote 
full time to the duties of his office. It is 
interesting to know that not more than 
one half of the number of the Judges first 
appointed to the Court could be of the 
same political party. Bipartisan di- 
vision has continued as a tradition, so that 
each new appointee has been a member 
of the same political party as his pre- 
decessor. The Court is a Court of record 
and has a seal. It has limited civil and 
criminal jurisdiction. There is a right 
to trial by jury in appropriate cases. 
Provision is made for small claims ses- 
sians of the Court and for the maintenance 
of domestic relations bureaus. The Court 
also has an Appellate Division to hear 
and determine appeals in civil and crimi- 
nal matters by way of review of errors of 
law only and not by way ofa trial de novo. 
The decisions of the Appellate Division 
are final unless the case is certified by 
the Appellate Division or by the Supreme 
Court for appeal to the Supreme Court. 
The Act of 1959 abolished the previously. 
existing local and minor Courts with 
varying jurisdictions, including the town, 
city, borough and police Courts, the 
trial justice Courts, justice of the peace 
Courts and the traffic Court of the dis- 
trict of Danbury, replacing them with 
the Circuit Court. The Circuit Court 
has jurisdiction of all civil matters for 
legalor equitable relief, or both, including 
actions of summary process and paternity 
proceedings, and has exclusive jurisdic- 
tion of actions of summary process irres- 
pective of the value of the premises in- 
volved. It has also exclusive jurisdiction 
of paternity actions. Its jurisdiction in- 
cludes foreclosure actions. The Circuit 
Court’s jurisdiction over actions at law 
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is exclusive up to the stated pecuniary’ 


limits. Im actions in equity up to $7500 
limit both the Circuit Court and the Gourt 
of Common Pleas have concurrent juris- 
diction. The Circuit Court has cri- 
minal jurisdiction of all crimes and all 
violations of ordinances, regulations and 
by-laws of any town, city, borough, dis- 
trict or other municipal corporation or 
authority which are punishable by a fine 
of not more than one thousand dollars 
or imprisonment for not more than one 
year or both. The miscellaneous juris- 
diction of the Court extends to criminal 
cases involving drug dependents, warrants 
to carry out orders of boards of health, 
seizures of fireworks, searches and seizures 
of liquor, and so on. Thepractice and 
procedure in both criminal and civil 
cases in the Circuit Court conform ge- 
nerally to the practice and procedure in 


the Superior Courts, except as otherwise. 


provided in the rules for the Circuit 
Court. The bulk of the litigation in the 
United States is cleared by the State 
Courts. As I said, the source of recruit- 
ment te the hierarchy of Courts is either 
appointment or election for a period, and 
the conditions of Judges also vary from 
State to State, both as to their salary, 
tenure of the office, and other matters. 


While talking about the Court System 
in the United States, reference will 
have to be made to what is known as the 
< Adversary System’ in vogue and the 
procedures followed in the American 


Courts. The basic idea underlying the sys-_ 


temisthat the functions of the Advocate, 
the Judge and the Jury are kept dis- 
tinct and separate, so that each may view 
the contoversy in Court from his own 
perspective. It is for, the Advocate 
to present the case of his client, as best 
as he can. It is not necessary that he 
must be objective in his approach. He 
looks at the matter only from the stand- 
point of his client’s success in Court. 
The Advocate, therefore, works on and 
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shapes and presents. the point in such a 
manner that in all likelihood it may get 
his party a win. In criminal cases, 
it may be that an Advocate may know 
that his client is guilty. All the same, he 
is not prevented from pleading his in- 
nocence as best as he can. The appro- 
ach in this matter is not that ofa mora- 
list, but purely from the stand point that 
as no man can be condemned without 
being heard, the best aspects of the 
accused’s say should be presented to the 
Court as ably and as untrammelled by 
any other consideration than to get his. 
client an acquittal. It is the function. 
of the Judge to decide a case without 
fear or favour, affection or ill-will, and 
impartially, It is also his duty to care- 

fully scrutinize the evidence, the law 
and the arguments, and until he has. 
done so, he has to withhold his judg- 

ment, The Jury, composed of men and 
women from different walks of life, are 
supposed, in the light of their experience 
in life, to hear the evidence, the statement 

of the accused as well as the arguments: 
and.come to a factual finding in the light 

of which the Judge has to come to his 

final conclusion on which the result of 
the case may depend. This, in brief, is- 
what is implied by the ‘Adversary system” 
which is what is followed in the American: 
Courts. The English Judiciary is most 
familiar with justice being rendered in: 
conformity with precedents. In presen- 
ting a case, the lawyer looks for pre~- 
cedents, that is to say, analogous earlier 

decisions rendered on facts and law more 
or less similar to those on hand, and the 
Judge too looks for them, not merely: 
for guidance, but also-as support for the 
conclusion he may arrived at. The whole 
object of following this system of pre- 
cedents is to lend certainty to law—not 

statutory, but Judge-made law—and to- 
avoid confusion and conflicting decisions 

on similar facts. It will be odd that on. 
such facts and analogous law, different 
decisions should be rendered which would. 
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bring justice to a mockery, The early 
settlers in the United States who went 
from England, carried with them this 
system of citation of precedents in Courts, 
and till to-day this system is followed in 
the American Courts, but with this 
difference : In the Supreme Court of the 
United States, if we examine decisions 
over the decades rerdered by that Court, 
it will be noticed that precedents have net 
. stood in the way of that Court adjusting 
its view point in conformity with the 
changing notions and concepts of rights, 
justice, freedom and fair play. In 
practice, the Supreme Court has over- 
looked the earlier precedents, or depar- 
ted from them, sometimes without saying 
so. Though it is not the function of the 
Judge to make law, the system of pre- 
cedents in the Americar Courts as else- 
where, has in fact resulted in Judge- 
made law, so that you find reported deci- 
sions, which contain such law, have piled 
up in large numbers. This phenomenon 
is no doubt not peculiar to the American 
system, butitisstillin voguein the Ameri- 
can Courts, Nevertheless, as . Jobn 
P. Dawson observes, tre American 
Judges have a share in the task of keeping 
the law itself rational and self-consistent 
ir the midst cf new creaticn. The rule 
that ‘like? cases should be decided alike 
has not, therefore, been followed literally 
in the United States. One advantage 
of published written opinions of Courts 


is that they contain reasons for the con-' 


clusions which are of considerable value 
as precedents. Dawson records : that 
traditions derived from Roman law made 
it seem that Judges had no contribution 
to make, that their duty was merely to 
apply the rules that had been formulated 
by others. He says : 


“ Indeed, in France before tne Revolution, 
it was forbidden under heavy penalties 
for Judges to reveal the reasons for 
their decisions. In Germary and else- 
where it was thought to be, ifnot punish- 
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able, at least inappropriate. It was not 
until the period around 1800 that tontrary 
views came to prevail. It then became 
clear in many countties that especially 
in the case -of Judges a published expla- 
nation of reasons serves asa restraint 
on the exercise of the power and helps 
to produce acceptance and understanding 
not only for the losers but also for the 
general public. It is also most important 
that by explaining the process by which 
law is applied the giving of reasons 
provides guidance for the future. We 
now consider it essential that the Judges 
in our high appellate Courts all over the 
world prepare and publish opinions so 
that their reasons for decision will be 
open for everyone to inspect and to- 
criticise. This is a job for the Judges 
themselves, a furction attached to their 
office. We regard this as so essential: 
a safeguard against willful and arbitrary 
action, sO important a restraint on the 
power of-our public officials, that we- 
have extended this requirement to ad=. 
ministrative and other officials, where- 
ver it is feasible”. 


Though the system of precedents is still 
adhered to in the American Courts, 
since man’s foresight cannot carry far 
enough to provide for all the enormous 
complexities of a great and growing 
society, the American Courts have not 
hesitated to march with the times. 


Before closing, I should like to say a few 
words on the latest trends of the law on 
some cf the leading legal questions decided 
by the Courts. Death penalty has not 
been questioned till recently as unconsti- 
tutional, But in Furman v. Georgia 
decided in June, 1972, the Supreme Court 
held that the imposition and carrying 
out of the death penalty in the case 
constituted cruel and unusual punishment 
in violation of the Eighth and Fourteenth 
Amendments, The majority ofthe Judges 
of the Supreme Court held so notwith- 
standing a number of earlier decided 
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cases upholding death sentences. Colour 
cases provide another illustration. In 
Roe v. Wade the Supreme Court in 
January; 1973, held by a majority that : 
<¢ State criminal abortion laws, like those 
involved here, that except from crimina- 
lity only a life-saving procedure on the 
mother’s behalf without regard to the 
stage of her pregnarcy and other interests 
involved violate the Due Process Clause 
of the Fourteenth Amendment, which 
protects against state action the right to 
privacy, including a woman’s qualified 
right to terminate her pregnancy”. 


This is obviously a very controversial 
subject in which precedents were not 
uniform, The Women’s Liberation 
Movement as seen in 1972 has been 
stronger in the United States than in any 
other country and led to a number of 
judicial decisions. In Phillips v. Martin 
Maricita the Supreme Court ruled una- 
nimously that employers could not deny 
jobs to women’ on the sole ground that 
they had small children, unless this 
ground also was used to deny employ- 
ment to males. Again in Reed v. Reed 
as Idaho law was held to be unconsti- 
tutional as it preferred men to women as 
administrators of decedents’ estates. In 
Stanley v. Illinois, the issue was whether 
or not an unmarried father can be de- 
prived of his child under a law that 
permits the unmarried mother to keep 
it. In Alexander v. Louisiana unconsti- 
tutional sex discrimination was alleged 
because a Woman was refused the right 
to sit on a jury. These cases also show 
how notwithstanding the system of pre- 
cedents which tends to look back, in, 
actuality it has not retarded progressive 
views and judicial policy in the Superior 
Federal Courts of the United States. 


Before concluding, a word about the pro- 
yerbial law’s delays in the United States. 
‘This country is no exception to the great 
explosion of law, a phenomenon witnes-= 
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sed in many countries. In his report on 
The Problem of the Judiciary, the pre- 
sent Chief Justice of the United States 
Mr. Warren E.-Burger, which he made 
to the American Bar Association, San 
Francisco, in August, 1972 stated : 


« At every level, the number of cases 
filed and the number tried and disposed 
of have undergone an explosive increase 
in the past 10 years. 


Ten years ago the United States Dis- 
trict Courts had 92,000 cases filed and 
this year (1972) they had 145,000. 


Ten years ago the United States Courts 
of Appeals had 4200 appeals filed and 
this year (1972) they had more than 
14,500. 


Ten years ago the Supreme Court had 
2,400 cases decketed and this year (1972) 
it had more than 4,500. 


This is an unprecedented explosion of 
litigation and it significantly outpaces 
the growth of population. Even though 
we have increased the number of active 
federal judgeships from 384 to 499 in 
the past 10 years, that is less than half 
the rate of increase in cases. Further 
more, new kinds of cases present novel 
and difficult problems ; criminal cases 
take from two to three times as long to 
try as in times past ; dispositions by pleas 
many 
factors, including relaxed bail standards, 
providing defence Counsel in all cases, 
and the increasing use in recent years of 
dilatory and time-consuming pretrial 
motions. Dilatory tactics are being 
used to exploit the liberal bail provisions, 
while the multiplicity of successive mo- 
tions and repeated continuances consumes 
the time of judges and Court personnel. 
We are taking steps to bring this under 
control, but the bar has a duty to deal 
with those lawyers who abuse the pro- 
cesses of justice for private advantage. 
Looking back, we see that we had 
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approximately 100 federal judges. to 
serve approximately 75 million people 
at the turn of the century and in that 
day taking a case into federal Court was 
a rare evert for the vast majority of law- 
yers. Today we have 500 federal judges, 
at work, and 120 senior federal judges, 
who perform very substantial work. 
But even with the addition of 6] new 
judgeships in the past two years, we must 
promptly add more unless something is 
done to halt or reduce the coastant ex- 
pansion of federal cases. By 1980— 
only seven and one half years -hence—we 
will probably need $00 federal judges, 
Congress has,directed that we supply pro- 
jections at four year’s interval for che 
future needs and our current _ studies 
indicate we need 40 to 50 additional | judges 
now in spite of the recent increases. 


This is not because anyone in the system 
wants this expansion. Simply adding 
more judges every few years is not a 
solution. But there is no escape from 
constantly enlarging the federal judicial 
establishment except to adopt new judi- 
cial methods and improve performance 
as we are trying to do, and to have Con- 
gress carefully scrutinize all legislation 
that will create more cases.” 


After dealing, with some of the other 
problems of the American Federal Judiż 
ciary, the Chief Justice went on: 


“From time to time, the Supreme 
Court has made changes in its internal 
operations but these can be of small 
help in the face of the constant demand 
that we deal with more and more cases 
each year. A graph of the docketed 
cases in the Supreme Court over the 
past 20 years looks like a one sided profile 
of the Eiffel Tower. I put it 'to-you 
whether there is any basis to assume that 
the Supreme Court, which was hard- 
pressed to deal with 1,100 cases in 1942, 
and 1,400 in 1952, can deal adequately 
with 4,500 cases in 1972 or the 73990 
we can articipate for 1980?” 
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His distinguished predécéssor, Chief 
Justice Earl Warren, had anttcipated 
some of these .problems as far back as 
1958, and had asked the American Law 
Institute to make a comprehensive study 
of all federal Court jurisdiction and that 
study was completed ard sent to Congress 
in 1969, which dealt with diversity of 
cases and three-judge district Gourt cases, 
among other things. While Chief Justice 
Burger would support the recommenda- 
tions made by the Institute, he would go 
beyond them and suggest total elimination 
of the three-judge district Courts that now 
disrupt district and circuit judges’ work, 
He has also suggested that direct appeal to 
the Supreme Court without the benefit of 
intermediate review by a Court ofappeals, 
has seriously eroded the Siipreme Court’s 
power to control its work-load, since 
appeals from three-judge district Courts 
now account for one of every five cases 
heard by the Supreme Court. He would 
have therefore, a re-examination of the 
federal jurisdiction to limit its scope, 
and that some of the anamalies of the 
federal jurisdiction must be corrected. 


In August, 1972 the United States News 
and World Report interviewed Chief 
Justice Warren E. Burger. He was 
asked that now that he has been in office 
for about thrée years, did he think it was 
then appropriate to call the U.S. Supreme 
Court “ the Burger Court” ?. Theanswer 
was, “No. I don’t think that kind of 
personalized description of the Ccurt 
has ever been warranted, except, perhaps, 
for ‘the Marshall Court’, which functioned 
at a time when the role ofthe judicial 
system had to be shaped...... any 
assumption that any Chief Justice since 
Mr. Marshall either dominated the Court 
or shaped it, I think, is not supported 
by history”. Another question put to 
the Chief Justice was: “President Nixon 
has made four appointments to the Court 
and has said repeatedly he wants ‘strict 
constructionists’ on the Court” to which 
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the Chief: Justice replied :.“ The term 
‘ strict ‘constructionist’. means different 
things to different people, . If it is read 
às- an attitude of caution and restraint, 
which I believe is probably what is meant, 
you. come back to the basic. divergence 
between two schools of thought among 
professors, lawyers and judges as to the 
proper role of judges. In this divergerce, 
a true ‘strict construction’ of the Consti- 
tution represents the view that activism 
should come from the Congress and from 
the Executive su that, if. people don’t 
like the ‘brand Of activism practised 
by those branches, they .can elect a new. 
crowd; .-Itis somewhat difficult to change 
‘a particular brand of activism practised 
by judges nolaing what we.call ‘lifetime’ 
ns ala ie 20 


Another. question . Re ae oe, T 
‘Tr has been ‘suggested i iù Congress and 
elsewhere that members of the Supreme 
Court—and all federal judges s—should. be 
subject to senatorial review ev ery 10 
years or so for reconfirmation. _ What 
effect would this have on Courts p 


‘Answer : p I suspect it would not pro- 
mcte an indeperdent judiciary. The 
whole purpose of tne Founding Fathers 
‘in establishing three branches of Goverr- 
ment as they did was to create a Houye 
of Representatives’ which ` is responsive 
in a two year period, a Senate having 
more ‘stability of tenure with Six year 
term; and, between those two, a Presi- 
dent answerable ‘every: four years. “On 
the other hand, the third ‘bran ch—the 
judiciary—was based on so called’ lifetime’ 
the common-law process; but.'to assure 
independence and to ‘emphasize stability 
and continuity. That does not foreclose 
change but it ‘fosters continuity. . 


Í think that if we- were to alter. ihat basic 
pattern,- the alteration. perhaps . should 
involve - re-examination of.the whole 
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spectrum ‘of. Government rot—simply 
the judicial branch. 


Question. — “ Is there anything in the 
criticism heard in recent years that the 
judiciary i is doing too much legislating, 
rather than simply adjudicating ? 


Answer.— “That isa criticism that has 


been ‘constant ` since John Marshall’s 

day. To separate those two functions is 
not as easy as seems to be assumed simpli- 
stically in some ‘of the criticism. “The 
very nature of the common-law ‘system, 
as distinguished: from the European civil 
law'under ‘the Napoleonic Codes, is that 
here, as in England, the Jaw has a built 
—in mechanism for growth and develop- 
ment by ‘decision. This growth runs 
into criticism from those who think i it 
is too rapid or ‘too activist.” - 


Question.—* Two y years ago, you sug- 
gested that Congress continues to- pass 
laws without fully considering how those 
laws burden the Courts. Do. you see any 
signs of improvement in that situation? 


Answere—“ Frankly, not as much as 
I hoped for”, ae 
There were je questions and answers 
which related. to the lightening of the load 
in the American Federal Courts. ‘There 
is yet ‘another interesting question : 


“Does the Court suffer’ from being un- 
able or unwilling to comment publicly 
on its activities end goal pees 


Anbar “To some extent. ai -All of 
us on the Court read with a great deal 
of amusement sometimes, Occasionally 
with some irritation,: stories that are.so 
‘bizarre and so absurd that it is too bad 
someone can’t answer them. Obviously, 
however; once. we start answering .we 


would be. drawn into the vortex and it 


would- never be finished. Perhaps ‘the 
press would like that, but it would not ne 
sound, ~~. o: SE 5 & 


z 
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To some extent this is damaging to the’ 


Courts in general and to the Supreme 
Court, but we cannot. get into public 
squabbles on the accuracy of press 
reports”; oe 


Question.—* What kinds of stories. are 
you. referring to?” 


Answer.— One news account stated that 
when I came to the Supreme Court, I 
took over the Court’s conference room 
for my private office. This was pure 
fiction, but fiction, ‘often is more interest- 
ing. than. fact. Reporters could easily 
find that the lights are rarely turned on 
in that room except when the Court uses 
it, but the story persists, Some res- 
ponsible reporters checked. the facts and 
refuséd to use the story”. 


Question. “What are other examples”? 


Anstwer.—* There were others equally 
absurd, but they really don’t deserve to be 
acknowledged. 


Quesiion.—* Over the past 30 years 
there have been stories and rumours of 
friction in’ the Court. How would you 
describe the relationships on the Gourt 
to-day: pe 





Answer-—* Very cordial. Justice Powel 
recently made this precise point to a 
reporter, but it did not get much circu- 
lation. He said that when he came to 
the Court he was pleasantly surprired 
to find that the relations were extremely 
cordial, and that while we have disagree- 
ments on issues, there were no personal 
problems. I suspect it is difficult for 


many non-lawyers to understand how ` 


Justices can have vigorous disagreement 
on legal questions without personal con- 
flict, but this is the fact”. 


Question—“‘ What happens at a con- 
ference table? Is there any order of 
speaking?” 


Answer.—“ The practice is, as many 
articles in law journals reflect, that the 
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Chief Justice, like any other presiding 
officer, states the question and the dis- 
cussion proceeds with each Justice express- 
ing his views. Of course, argued cases 
are not the only thipgs we are dealing 
with. A great volume of corference busi- 
ness has to do with appeals and the 
certiorari _petitions which is a request 
that the Court review the case”, 


Question.“ How are cases assigned 
for the writing of opinions??? 
Answer.—“ There is no law on this. 


itis a matter of tradition, and the practical 
matter of dividirg the work fairly among 
nine Justices, 


Some State Supreme Courts do it in 
straight rotation, with the senior. man 
taking the first case, the next senior the 
second case, ` and so on: 


In the Federal Courts and in the Courts 
of Appeal as in the Supreme Court, 
the senior judge of the panel assigns, 
‘but ona ‘three-man panel that is not 
much of a problem.” 


Question—** People have the idea that 
judges take long summer vacation, Is 
that true?” 


Answer —‘I. am theoretically on vacation 
now, and that means I am probably now 


.down to about 55 or 60. hours’ work a 


week. Every Justice of the Court, wher- 
ever he may be, will receive—whether 
he gets it every week or every two weeks 
is a matter of his choice—a mail sack. 
The 80 to 90 cases filed each week are 
sent to him. Ifhe does not work on these 
cases week by week, he is going to have 
quite a pile ahead of him come the end 
of August. In my situation, I am not 
doing them by week—they are piling up 
On me. I won’t get to them until well 
into August, simply because I have an 
enormous accumulation of other things 
to da—largely the administrative aspect 
of my job. 


$2 


The Court will open on 2nd October by 
statute—the. first Monday in October. 
We then go into corferences every day 
from 9-30 in the morning until we get too 
tired to continue, along about 5. or 5-30. 
We will review at that time, I would 
guess, between 800 and 1,000 cases that 
have been filed during the summer”. 
Question—* Is anything being done’ to 
raise the pension of Justices’ widows, 
in view of recent stories about the econo- 
mic plight of Justice Hens Frankfurter’ s 
widow ?” i : 


Answer. —“ One of the things I started 
to work on three years ago when I took 
office was to urge Congress to pass a bill 
increasing the provision for widows of 
deceased Justices. Congress has just 
passed a bill to increase the allowance 
for Justices’ widows now alive from 
$ 5,000 to $ 10,000. There are only six 
widows affected by the bill’. ~ 


Question.—‘‘ Why is there apparent 
reluctance on the part of Congress to 
respond to financial needs of the Gourts?”’ 


Answer.—“ It is something that seems 
to be rooted in our system. “Some 
historians state that this goes back’ to 
the days when President Jefferson was 
in bitter conflict with Chief Justice 
‘Marshall, and to the feeling of-tension 
developed between the Court and the 
Congress and, w often, H executive 
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branch., The feeling 18 exacerbated by 
particular decisions of the Court. One 
holding will irritate one.graup of people 
and ‘another holding will irritate another 
group. No Court can escape it entirely. 


On every important case some will like 
the result and some won’t.*. The Court 
accumulates | a lot of negative attitudes 
in this process. It is an extraordinary 


- thing that, ‘with a Congress composed of 


lawyers ‘more than any other single 
category ‘of people, we have this sort of 
relationship. I have dore what I could 
to alter it, and I think we have had some 
success. Thé staffs of the administrative 
office. and the Federal Judicial Center 
keep in ‘touch with the various committees 
of Congress while at the same time. avoid- 
ing ever getting in the posture of lobbying. 


There is another factor in ¢hat the Courts 
have not done a very good job of making 
their problems and their needs. known. 
Judges are busy with their’ heavy work 
loads and they have not given enough 
thought to the importance of giving 
‘Congress a full picture of what must be 
done, But we are finding an increasing 
‘sympathy in Congress each year”. 


These questions and answers are very 
interesting ‘indeed, and I thought it 
worthwhile to place them before you. 
I have done. | | 


~ 
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‘ADDRESS BY MR. JUSTICE 
M. M. ISMAIL AT THE CONFER- 
ENGE OF DISTRICT JUDGES AND 
DISTRICT MAGISTRATES J) 
HELD AT THE HIGH COURT: 
MADRAS, ON SUNDAY THE 
15TH APRIL, 1973. 


I would like to draw your attention to 
certain specific and salient provisions 
of procedural law, having a bearing on 
the day-to-day discharge of your judicial 
functions. Though the District Magis- 
trates are present here, they belong to the 
cadre of Subordinate Judges and there- 
fore I propose to refer to matters which 
will concern the Subordinate Judges as 
well as District Judges. 


There are two sets of provisions in the 
Code of Civil Procedure which have a 
vital bearing or the speedy and effi- 
cient disposa! of suits. “One set of 
provisions is a forgotten one, as far as 
this State is concerned and the cther 
set of provisions which immediately con- 
cerns the parties has not been taken proper 
advantage of by them. I am referring 
to Orders 10 and 11 of the First Schedule 
to the Gode of Civil Procedure. 


Order 10, Code of Civil Procedure, in 
my opinion, embodies certain salutary 
principles which can and should be taken 
-advantage of by the Gourt. This Order 
comprises of 4 Rules and Rule 1 states 
that at the first hearing of the suit, the 
Court shall ascertain from each party 
or his pleader whether he admits or denies 
such allegations of fact as are made in 
-the plaint or writter statement (if any) 
of the opposite party, and as are not ex- 
pressly or by necessary implication ad- 
-mitted or denied by the party against 
‘whom they’ are made ; and the Court 
shall record such admissions and denials. 
‘This Rule is couched in a peremptory 
form and imposes an obligation on the 
Courts. This power enables the Court 
.to draw by viva voce examination the real 
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points in controversy between the parties 
and this- preverts the real matter‘in’ dis- 
pute remaining undecided or left out of 
consideration, The object is to ascer- 
tain the real points in controversy bet- 
ween the parties and to get admissions 
from them so as to eliminate irrelvant 
issues and evidence and thereby shorten 
the trial. This provision will have a 
salutary effect particularly when, in our 
State, a defendant in his written state- 
ment takes all possible and available 
defences to a suit instituted against him 
without bestowing even a moment's 
thought as to whether any such defence 
is tenable, plausible or otherwise. My 
experience in the North is that this Rule 
is fully made use of by the Courts there. 
As a matter of fact, the admissions and 
derials recorded by the Court, pursuant 
to the power conferred by this Rule 
are take» into consideration in assessing 
the evidence of the parties recorded in 
the course of the subsequent trial of the 
suit. I have not come across a sirgle case 
in this State where the subordinate 
Courts have take nadvantage of this pro- 
vision, 


Contrasted with this mandatory. pro- 
vision contained in Rule is the enabling 
provision contained in Rule 2, That 
Rule, namely, rule 2 states that at the 
first hearirg of the suit, or at any subse- 
quert hearing, any party appearing 
in person or present in Court, or any per- 
son able to answer any material 
questions relating to the suit by whom 
such party or his pleader is accompanied, 
may be examiued orally by the Court ; 
and the Court may, if it thinks fit put in 
the course of such examination questions 
suggested by either party. Rule 3 states 
that the substance of the examination 


-shall be reduced to writing by the Judge, 


and shall form part of the record. Just 


‘like the object of the power under Rule 1, 


the object of examination under Rule 2 
is to ascertain the matters in dispute bet- 
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ween the parties. Though it is not in- 
tended. to be a substitute for a regular 
examination on oath, it is certainly in- 
tended to help the elucidation of what 
is obscure and vague in the pleadings. 
No doubt, the power under Rule 2 is 
intended to be used by the Court only 
where it finds it necessary to obtain from 
@ party information on ‘any material 
-questions relating to the suit and ought 
not to be employed so as to supersede the 
ordinary procedure at trial, as prescribed 
in Order 18. None the less the value 
of this provision cannot be belittled 
or denied, because a statement made 
-by a party under this Rule is Linding or 
him. This Rule certainly does not pro- 
vide for an examination cn oath and 
does not contemplate the defendant 
being put into the box and examined 
and: cross-examined before the plaintiff 
concludes his evidence. Butit enables 
the Court to put questions to either party 
even on the suggestion of the other. 
Though the statements made under this 
Rule are not intended to supersede the 
evidence, they are of great value and as 
admissions they are conclusive against 
the parties making them. 


The importance of the above procedure 
is emphasised by the provisions contained 
in Rule 4 itself. Sub-rule (1) of the Rule 
states that where the pleader of any party 
who appears by a pleader or any 
such person accompanying a pleader as 
is referred to in Rule 2, refuses or is unable 
to answer, any material question relating 
to the suit which the Court.is of opinion 
that the party whom he represents ought 
to answer, and is likely to be able to 
answer if interrogated in person, the 
Court may postpone the hearing of the 
suit toa future day and direct that such 
party shall appear in person on such 
day. Sub-rule (2) provides that if such 
party fails without lawful excuse to appear 
‘in person on the day so appoirted: the 
„Gourt may pronounce - judgmert against 
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him or make such order in relation to 
the suit asit thinks fit. This Court has 
decided that this Rule is a self-contained 
one applicable to all cases, where a party 
has been orderd to attend for being 
examined under this Rule and when 
a judgment is pronounced. against the 
party for failure to attend as directed, 
it must be taken to have been made under 
this Rule and not under the provisions 
of Order g even though the Court pur- 
ported to pass the order under those pro~ 
visions. This Rule confers a very im- 
portant power on the Court and from 
the very nature of the power and in view 
of the penal character of the order that 
may be passed in exercise of this power, 
the terms of the Rule have to be strictly 
complied with. Under this Rule, the 
Court is not bound to passa decree against 
the defaulting party, but it may pass any 
order in relation to the suit as it deems fit, 
such as directing that the written state- 
ment of the defaulting defendant may 
be struck off. But once the suit is dis- 
missed under this Rule on the failure of 
the plaintiff without lawful excuse to 
appear in person on the appointed day, 
as directed by the Court, it will operate 
as res judicata, in a subsequent suit on 
the same subject-matter, ` 


I place very great emphasis on and attach 
great importance to resort to the provi- 
sions contained in this Order. In the 
first place it helps the Court to consider- 
ably narrow down the scope of the contro- 
versy between the parties, with the result 
the Court is in a position to concentrate 
its attention on the real points in contro- 
wersy, which is conducive to the better 
disposalofthe cause. Secondly it shortens 
the duration of the trial of the suit. Un- 
doubtedly the resort to this procedure 
will consume some time in the beginniag, 
but it is-more than compensated by the 
saving of time in the course of the regular 
trial of the suit. ‘Therefore, I commend 
to all the Judicial Officers, who are trying 


I) 


suits, resort to the provisions contained in 
this Order. All of you must have come 
across suits in which all sorts of defences 
are taken without considering whether 
any or all of them can be made out during 
the course of the trial. If the power 
conferred on the Court under this Order 
is exercised, it will eliminate, if not 
altogether rule out, many untenable 
defences, 


The next set I have in mind relates to the 
provisions contained in Order 11, dealing’ 
with discovery and inspection. Naturally 
the initiative in this behalf will have to 
come from the parties or their pleaders. 
But certainly the Court itself can encourage 
the parties and their pleaders in resorting 
to the said provisions. Every party to a 
suit is entitled to know the nature of his 
opponent’s case so that he may know 
beforehand what he has to meet at the 
hearing. The nature of the plaintiff’s 
case is disclosed in the plaint and the 
nature of the defendant’s case is disclosed 
in the written statement. But the plaint 
or written statement may not sufficiently 
disclose the nature of a party’s case and 
to make good the deficiency, either 
party may administer interrogatories in 
writing to the other through Court. The 
main object of interrogatories is to save 
expenses by enabling a party to obtain 
from his opponent information as to faċts 
material to the questions in dispute bet- 
ween them and to obtain admissions -of 
any facts which he has to prove on any 
issue Which is raised between them. 
Another object of interrogatories is to 
limit the generalities in pleadings and find 
out what is really in issue. Sometimes, 
the pleadings may be prolix, repetitive 
and verbose and a resort to these provi- 
sions will pinpoint and crystallise what is 
really in controversy, As a general rule, 
interrogatories have to be allowed, when- 
ever answers to them will serve either to 
maintain the case of the party adminis- 
tering. them or to destroy the case of the 


THE MADRAS LAW JOURNAL 


83 


Opposite side. An admission by the oppo- 
site side will serve to maintain the case 
of the party administering interrogatories 
er the answers might be destructive of 
his own case, The Rule contemplates the 
permission of the Court to interrogate and 
theservice of the interrogatories through 
Court. Therefore, it is the duty of the 
Court to determine whether an applicant 
should be allowed to interrogate the other 
side, But granting leave to one side to 
interrogate the other is not compelling 
the other to answer the interrogatories, 
The party to whom interrogatories are 
administered may have good grounds for 
refusing to answer all or some of them: 
Rule 2 deals with the procedure to be 
followed, whenever an application for 
leave to deliver interrogatories is made 
to the Court. The particular interro- 
gatories proposed to be delivered to the 
other side shall be submitted to the Court. 
In deciding the question whether leave 
should be granted or not, the Court shall 
take into account any offer, which is 
made by the party sought to be interrogat- 
ed, to deliver particulars or to make 
admissions or to produce documents relat- 
ing to the matters in- question, or any of 
them, and the Court should give leave as 
to such only of the interrogatories, as the 
Court considers necessary either for dis- 
posing fairly of the suit or for saving costs. 


Elaborate provisions have been made ir 
this Order regarding the objection that 
may be taken by a party to whom inter- 
rogatories have been delivered, to answer 
the same on the ground that it is scanda- 
lous or irrelevant or not exhibited bona 
jide for the purpose of the suit, or that the 
matters enquired into are not sufficiently 
material at that stage or on any other 
ground ; the setting aside of the interro- 
gatories on the ground that they have 
been exhibited unreasonably or vexa- 
tiously, or having them struck out on the 
ground that they are prolix, oppressive, 
unnecessary or scandalous. Under Rule 


dewene t 
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11, only where any person to whom inter- 
rogatories have been delivered with the 
leave of the Court, omits to answer, or 
answers insufficiently, the party interroga- 
ting may apply to the Court for an order 
requiring him to answer, or to answer 
further, as the casemay be. On this 
applicatior, the Court may require the 
party to whom interrogatories have been 
delivered, to aoswer or answer further, 
either by affidavit, or by vive voce exami- 
nation, as the Court may direct. Under 
Rule 21,whereany party fails to comply 
with any order to answer interrogatories, 
he shall, ifa plaintiff, be liable to have his 
suit dismissed for want of prosecution, 
and, if a defendant, to have his defence, 
if any, struck out, and to be placed in the 
same position as if he had notdefended, 
and the party interrogating may apply 
to the Court for an order to that effect 
and the Court may make such an order. 
The power conferred ,upon the Court 
under this Rule not only emphasises the 
importance of the procedure of deliver- 
ing the interrogatories and also the neces- 
sity, on the part of the person to whom 
interrogatories are delivered, to answer 
the same, so long as any objection taken 
by him to answer them has not been 
sustained. No doubt, since the power 
contained in this Rule is penal in nature, 
the provisions have to be construed strict- 
ly. None the less it cannot be gainsaid 
that the provisions contained in this 
Order with regard to Discovery and 
Inspection will be of very great use in 
shortening the time taken for the trial of 
a suit and will b° conducive to satisfactory 
and efficient disposal of the suit with 
reference to the real matters in contro- 
versy. 


Another aspect to which I want.to draw 
attention relates to the manner of disposal 
of the first appeals, Elaborate provisions 
have been made in Order 41, Code of 
Civil Procedure, in this behalf. Generally 
we come across two.types of judgmerts. 
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When the first appellate Court confirms 
the conclusion of the trial Court, it 
assumes that it is not necessary for it to 
refer to all the available evidence and the. 
reasons recorded in support of the conclu- 
sion reached by the trial Court. On the 
other hand, when the first appellate Court 
reverses the conclusion of the trial Court, 
it thinks that it is enough if the judgment 
refers to only such pieces of evidence 
on the basis of which it comes to a conclu- 
sion different from the one arrived at by 
the trial Court and the reasons which 
support the said conclusion. Criticisms 
have been frequently made against both 
these types of judgments. Since the 
first appellate Court is the final Court of 
facts, it is needless to point out that it 
should independently weigh the evidence 
on both sides and must do so with clear 
consciousness of the relevant points which 
arise for adjudicatior and the bearing of 
the evidence given, on those points. 
But this does not mean that while it is 
affirming the conclusion of the trial 
Court, it must verbatim reproduce the 
evidence discussed by the tria] Court or 
the reasons given by the trial Court. 
Certainly it is open to the appellate Court 
to condense the evidence and refer to the 
particular facts emerging from the evi- 
dence which help the Court in affirming 
the trial Courts conclusion. On the 
other hand, when the judgment is one of 
reversal, it must contain the reasons for 
the appellate Court taking a view different 
from the one taken by the trial Court on 
the same materials. Frequently com- 
plaints are made to the High Court in 
second appeals that the appellate Court, 
which reverses the conclusion of the trial 
Court, has rot referred to a particular 
piece of evidence which was referred to 
and relied on Ly the trial Court, which 
decided in favour cf the appellant. Simi- 
larly even when the appellate Court is 
affirming the conclusion of the trial 
Court, complaints are made that the 
appellate Court has not referred to certain 


1) THE- MADRAS LAW JOURNAL 


pieces of evidence available on record 
in support of the case of the appellant. 
It may be that however perfect a judg- 
ment may be, there will always be scope 
for such complaints. But certainly that 
does not relieve a Judge of his obligation 
to write a judgment in such a way as not 
to give rcom for such complaints, as far 
as it lies within his power. I have come 
across many judgments in which plead- 
ings are given in extenso first, thereafter 
issues are given and in the discussion of the 
issues, pleadings are again repraduced in 
extenso. Such a procedure is not only. 
cumbersome, but also unnecessary. Once 
the pleadirgs have been extracted in 
extenso in the beginning of the judgment, 
there is no need to reproduce the same 
pleadings again, when discussirg the 
evidence, unless it becomes necessary to 
show that the evidence does not support 
the pleading or a case sought to be intro- 
duced in the course of the trial by adduc- 
ing evidence has not been pleaded in the 
plaint or in the written statement. When 
the presiding officers reproduce verbatim 
the entire plaint, written statement and 
the depositions of witnesses in their judg- 
ments that would evidently disclose that 
they have not fully grasped the points at 
issue and properly appreciated the evi- 
dence recorded. The proper apprecia- 
tion of the evidence and a right decision 
are not easy tasks. Writing of a judg- 
ment is an art and indeed a difficult task. 
It is acquired by practice and experience 
and demands sound knowledge of human 
affairs, ordinary course of human conduct 
and above all a fair amount of common- 
sense, ‘The task demands great industry 
and intelligence. : 


Rules 4 and 5 of Order 20 provide for 
the requisite essentials of a judgment of a 
trial Court. Rule 31 of Order 41 deéals 
with the essential requirements of an 
appellate judgment. I have come across 
judgments -in which even the most -ele- 
mentary requirement of stating the points 
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for determination is not comulied with. 
It is very important that a judgment 
should contain definite findings on the 
questions involved and the reasons for 
the said findings. In many cases the 
firdings are halting and vague. When a 
finding cf fact is halting or vague, it will 
certainly indicate that the presiding judge 
is not able to make up his mind one way, 
or the other. Once on the appreciation 
of the evidence and the consideration 
of the materials placed before it, the 
Court comes to a conclusion, it must 
express its conclusion explicitly, definitely, 
clearly and unambiguously, without 
giving any room for doubt as to whether 
the Court accepted the particular case 
or not, It should not be forgotten that 
the judgmert is probably the most creative 
part of the work of a Judge and the ex- 
pression ofhis own personality. From the 
very nature of the case, he is bound to 
develop- his capacity for writing good 
judgments. Asan eminent English Judge 
has said, the art of composing judgments 
is not taught, it is acquired by practice 
and by a study of models provided in the 
innumerable volumes of the law reports 
in which are recorded the achievements of 
the past masters of the art. Undoubtedly 
the quality of a judgment will depend 
on thejudge’s power of expression and his 
capacity to grasp and to marshall the 
facts and the law in a simple, yet lucid 
and logical manner. All these requisites 
and virtues can be acquired only by a 
dedicated and devoted approach to the 
task and not by a mechanical and merce- 
nary approach, 


Only two other matters, I wish to touch 
upon. Recently there has been a lot of 
discussion and talk about the so-called 
list system. Unfortunately it has been 
forgotten that the list system is not an 
innovation, but is merely a concrete ex- 
pression of the provisions already contain- 
ed in the Code of Civil Procedure. Order 
17 of the Code of Civil Procedure 
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deals with adjournments‘and the proviso 
to sub-rule (2) of Rule (1) states: 


“Provided that when the hearing of evid- 
ence has once begun, the hearing of the 
suit shall be continued from day to day 
until all the witnesses in attendance have 
been examined, unless the Court finds the 
adjournment of the hearing beyond the 
following day to be necessary for reasons 
to be recorded.” 


This provision is observed more in breach 
than in practice. I have come across 
instances of innumerable adjournments 
of suits solely on the ground that both 
sides are not ready, or one side or the other 
asks for an adjournment. Equally I have 
come across several Courts havirg dozens 
of part-heard cases, each one of them 
being taken for a few minutes during 
which a witness is examined by putting 
afew questions and the same being ad- 
journed to some other day. Needless to 
point cut that such a procedure is abso- 
lutely unsatisfactory and totally incapable 
of being conducive to satisfactory disposal 
of suits. It is humanly impossible for 
any Judge to carry in his mind the im- 
pression he has gained of the witnesses, 
throughout the period during which the 
suit stands adjourned, after being heard 
in part on several days, during which 
time other suits also are being tried in 
part. It is this situation that is sought to 
be remedied by the list system. In my 
opinion, the said list system, once it is 
properly appreciated and approached, 
is conducive to the satisfactory disposal 
of the causes and will ultimately be to 
the benefit of the Court as weli as the Bar. 
It will be to the benefit of the Court, in 
so far as the Court is enabled to take up a 
matter and deal with it continuously 
from day to day ard finish the same before 
it is called upon to take another matter. 
It will benefit the Bar in so far as the 
members of the Bar are not required to 
be bothered about the same case day 
after day and a member of the Bar engag- 
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ed in a particular- case will be able to 
finish that case at a stretch and thereafter 
will be able to concentrate his undivided 
attention on the next case. 


The second aspect to which I want to 
draw attention ‘is this, Very often it 
happens that District and Sessions Judges 
do not have time or opportunity ‘to try 
civil suits.’ The position is the same 
whether the officer happens to be a direct 
recruit or a promotee fram the category 
of Subordinate Judges. In my opinion, 
unless a judicial officer has had an oppor- 
tunity of trying a sizable number of title 
suits, account suits, partition suits and 
similar heavy suits and disposing of a 
similar number of appeals arising from 
such suits, he would not have gained the 
necessary experience or acquired the 
necessary equipment for making a success 
of his office. It may be that the number 
of sessions cases is such that the District 
and Sessions Judges do not have any 
time to spare for such type of work. 
But having regard to the indispensability 
of acquiring experience by disposing of 
such cases, District and Sessiors Judges, 
Additional District and Sessions Judges 
and Assistant Sessions Judges will have to 
adjust among themselves and the sessions 
work should be distributed as between 
themselves in such a manner that the 
District and Sessions Judges and the 
Additional District and Sessions Judges 
are always left with adequate time for 
disposal of such civil cases. It is the 
experience gained in the disposal of such 
cases that will impart an element of sta- 
bility and maturity as well as sureness and 
anticipation ta the attitude, approach, 
assessment and judgment of the judicial 
cfficer. 


Before concluding, I would like to refer 
to two instances I have come across 
recently, by way of emphasising what 
type of orders or decrees should not be 
passed, i . 
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In. one instance, ar application to set 
aside an ex parte decree was made to the 
Court. The learned Judge recorded a 
_clear finding that he was satisfied that the 
applicant had not shown sufficient cause 
for his non-appearance on the day to 


which the suit stood adjourned. Not-- 


withstanding this finding, he went on to 
say that as a matter of grace, he was 
allowing the application on costs and 
setting aside the ex parte decree. Needless 
for me to say that the learned Judge had 
pO power to pass such an order. It is 
the passing of such orders which gives 
rise to several further proceedings. 


The other instance is, a memorandum of 
compromise was filed before the Court 
signed by the counsel for the plaintiff, 
defendant and the counsel for the defen- 
dant, without the plaintiff himself signing 
it, In terms of the compromise, a decree 
was passed. Subsequently , an applica- 
tion was filed to set aside the order passed 
on the application to record the compro~ 
mise. That application was dismissed, 
Thereafter, three proceedings were taken 
to this Court, viz., (1) an appeal against 
the decree passed on the basis of the com- 
promise in the suit; (2) a civil miscel- 
laneous appeal against the original order 
recording the compromise ; and (3) a 
civil revision petition against the order 
declining to set aside the compromise. 


The case of the party was that the plain- 
tiff had not consented to the compromise 
and the compromise was filed into the 
Court on the specific representation that 
within 3 days, ifthe plaintiff did rot affirm 
the compromise, the suit would be re- 
opened. The learned Judge, who refused 
to set aside the compromise, has pointed 
out that the counsel for the plaintiff who 
appeared at the stage of the suit and at the 
time when the memorandum of compro- 
mise was filed into Court, was not examin- 
ed to support the case of the plaintiff. 
However, the records revealed two signi- 
ficant features, One is, the notes paper 


-an unconditional 
-fact that the very counsel who signed the 


gy 


ofthe Judge himself. It contained, under 
the date when the decree in terms of the 
compromise was passed, an endorsemert 
to the effect : “ Subject to decree being 
vacated if plaintiff does not sign in 3 days’ 
time.” The second is, the very coursel 
who appeared for the plaintiff and signed 
the compromise had appeared for the 
party in the application to set aside the 
compromise, The endorsement made by 
the Judge in the notes paper is found 
scored out. There is nothing to show 
as to when it was scored out and by whom 
it was scored out. The fact that such 
an endorsement was made will give an 
indication that the compromise was not 
one. Secondly, the 


compromise had filed the application for 
setting aside the compromise will show 
that no significance could be attached to 
the non-examination of the counsel. I 
am mentioning this only for the reason 
that when the plaintiff has not signed the 
compromise, there is absolutely no justifi- 
cation for passing a decree in terms of the 
compromise with an endorsement that 
the decree will be vacated if the compro- 
mise is not confirmed by the plaintiff 
Within 3 days. Either the compromise is 
afinal and full one and thereby the con- 
troversy between the parties covered by 


‘the compromise is finally disposed of or 


the matter is disposed of by the Court on 
merits, There could not have been any 
justification for passing a decree in terms 
of the compromise with such a condition. 


I shail conclude by referring to one general 
aspect. Sometimes, the prevailing atmos- 
phere may make it nat merely necessary 
but also essential to stress the obvious. 
You, the District Judges ard District 
Magistrates, form the apex of the judicial 
administration in the Districts and what 
you do and how you do it have their 
inescapable influence on the other judicial 
officers in the District. Thus, you set 
the pace, fashion and style for the function 
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ing of the judicial administration in .the 
entire District and therefore have the 
responsibility of making yourselves good 
and worthy models and examples. Please 
do not forget that all the while you-are 
functioning in the open and under. the 
gaze and watchful and unwinking_ eyes of 
the public and therefore anything that 
you say and any gesture that you make:is 
heard and watched by the outside world 
including the parties to the cause that is 
being heard by you. Consequently, it is 
absolutely necessary for you not to give 
room for the creation of any impression 
which throws even a hesitant doubt on 
your impartiality, integrity and inde- 
pendence. Certain amount of self-im- 
posed aloofness is the price which.a judi- 
cial officer has to pay for building up and 
preserving the precious and. peerless 
reputation of being impartial, objective 
‘and independent. Therefore, you have 
to be careful even about behaviour out- 
side the Court and the association you 
are maintaining and the friendship you 
are cultivating. Where there is an all- 
round degeneration in all moral and 
ethical values, such conduct and attitude 
on the part of judicial officers are all the 
more necessary, though they are equally 
difficult. Needless for me to state that 
you must resist with all your might any 
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attempt at influencing your decisions, 


-however pewerful the source from which 
-such attempt emanates may be. 


Fear is 
the sure enemy of independence and if a 
Judge cannot be fearless and independent, 
none else can be and will be. Thus, 


-this aspect of the matter should always 


If you do not 
to 5 p.m. 


be borne ip mind by you. 
sit in Court from II a.m. 


-you will have no moral authority to find 


fault with your subordinates for not doing 


so, If, during the Court hours, you do 


not sit in Court, any member of the 
public who is entitled to come to the 
Court and actually comes to the Court 
will go away only with the impression that 
you are not attending the Court ; it may 


“be that you are in your chambers, doing 


some work pertaining to your office ; 
but the public have no means of knowing 
the same. Thus it becomes imperative 


that the judge should sit in Court during 


the entire Court hours, and this will auto- 
matically result in good disposal also. 


Gentlemen, I wish that your deliberations 
in this conference will contribute to the 
better and more satisfactory functioning 
of the judiciary ir this State. 

Thank you, 


ny. 
-` BOOK REVIEW 


AMENDING PROCEDURE or THE Coy- 
STITUENT INSTRUMENTS OF INTERNATIONAL 
ORGANISATIONS: by J. N. Saxena, 1972» 


(Published by the author, Reader, 
Faculty of Law, Delhi University, 
Delbi-7). Price Rs. 25. ` 


This book, a doctorate thesis, projects 
a study of the formal procedures of 
amendment incorporated in the con- 
stituent instrumenis of inter-govern- 
mental organisations, in particular, the 
U.N. and its specialised agencies and 
the actual amendments introduced in 
those in truments, A Gonstitution reflects 
and embodies the ideals and ideologies 
of a nation and has to keep in tune with 
changes therein. The procedures for 
effecting the necessary amendments differ 
in dfferent Constitutions, and . form a 
fascinating subject of study. As with 
the Constitutions, so with instruments of 
international organisations, It will be 
ignoring realities, political, social and 
cultural, if the constitutions of inter- 
governmental organisations can be 
changed only in a particular manner or 
according to a prescribed pattern, Again 
it may even be that as the Supreme Court 
of India declared in Golak Nath’s ‘case, 
A.LR. 1967 S.G. 1643, 1669, Parliament 
wll have no power from the date of that 
decision to amend any of the provisions 
of Part III of the Constitution so as to 
take away or abridge the fundamental 
rights enshrined therein. But whatever 
be the position in regard to the Con. 


stitution of a State, it would be wise: 


and prudent to remember that the law 
relating tO international institutions is 
still in the proc:ss of crystallising and 
cannot be regarded as sacrosanct. The 
author has brought out these and other 
points. The subject-matter of study is 
a new field. The author’s examination 
of the materials gathered is helpful and 
detached. The book is bound to be 
us*ful in understanding the problems that 
are likely to arise in framing the con- 


stitutions for new international organi- 


sations Or In amending the constitutions 
of existing Organisations to meet the 
demands thrown up by a developing 
world. 
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JOURNAL’ OF THE BAr Couna or -Inp1a, 
“Vol. I; November, 1972. (Publisher : 
Bar -Coitncil- of India, New Delhi-1). 
‘Annual Subscription Rs. 12. © 


The Journal of the Bar Council is, in 
the first instance, a quarterly publica- 


tiOn. Some of the State Bar, Councils 
have already been publishing such 
Journals for some time past. The 


Maharashtra Bar Council Journal is in 
fact published since January, 1971, The 
list of matters intended to be published 
in the Jurnal under notice covers a 
wide and interesting range. Two of 
the most important functions of the Bar 
Council relate to -(?) the exercise of 
disciplinary jurisdiction -by the Bar 
Gouncils over the members of the Bar, 
and (i) Legal education. The publi- 
cation, therefore, in the , Bar Council 
Jounal of the decisions of the Disci- 
plinary Committees of the several Bar 
Councils is highly commendable: Emi- 
nent jurists and scholars have contri- 
buted articles and the Volume under. 
notice provides a varied and sump-. 
tuous fare. 


The Chairman’s page, with its’ twin 
objectives of projecting the policies 
of the Bar Council of India and ex- 
pressing the Chairman’s personal 
comments on matters and events is 
delectable. The Chairman does not. 
hesitate to calla spade a spade. Of 
particular interest are his observations 
that legal education is’ a subject for 
which upto date the Government has’ 
shown no‘hing but scorn, that the Bar 
Councils are not a substitute for volun- 
tary organisations of the Bar, that the 
latter are in more intimate touch with 
the individual lawyer, that while the 
Bar Council lays down rules of profes- 
sional ethics it is the as Ociations’ which 
can see to their enforcement and to 
bring to bear on the recalcitranis the 
pressure of organised opinion of the Bar, 
and that the prophylactic functions of 
the latter are more important than the 
disciplinary judicial functions of the Bar 
Council. In a reference to Judges, the 
Chairman remarks ‘‘it is the usual 
failing of Judges in India to adopt: an 
attitude of insularity and superiority, a 
typical Indian judicial ‘syndrome’, 
Insularity, yes; but an attitude of 
superiority is not that much common. 
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Lord Haisham’s address on the Role: of 
‘Advocacy, portions of which ‘are repro- 
duced ‘in, the volume under. notice 
points out that “ law is not-an unholy 
mystery, 
society. 
tiates-only. 
services?» ‘The Lord Chancellor descri- 
bes the unpopularity of the lawyer ‘the 
world over as an “‘ occupational disease ’’. 
His forthright observation, “I do not 
regard a classless society an unmixed 
blessing or as a blessing at all”? is 
bound to find an answering echo in the 
hearts of many thinking men. His con- 
clusion that without a professional class 
of lawyers the community will fall apart 
and “whether we win or lose, the 
world can ill afford to do -without our 
brains”? breathes high optimism, _In 
his article on the Indian Judiciary, Sri 
K. Subba Rao states that the doctrine 
off committed judiciary” is a concept 
of totalitarian ideology and is out of 
place in a demo“ratic polity. It is inte- 
resting to note that rec ntly Tare, CJ 
of the Madhya Pradesh High Gourt also 
seems to have expr-ssed similar sentiments, 
Sri Subba Rao’s suggestions for solving 
the problem. of arrears in Courts 
desérve’ careful ‘consideration by the 
concerned authorities. Sri- Palkbivala’s 
article On the’ Betrayal of Basic Free- 
doms, despite the recent judgments of 
the Supreme Court on the validity of 
the -24th, 25th and 26th Amendments 
to.the Constitution contains much food 
for thought. Legal Aid.: The Indian 
Scene by SriR. Jethmalani——a paper 
read. by the latter at the International 
Bar Association Confe ence at Monte 
Carlo on 11th September, 1972,is a 
balancéd presentation and highly infor- 
mative. It is gratifying that a Legal 
Aid Bill is on the anvil of the Madras 
Legislature, a Bill which has elicited 
encomiums from a member of the Law 
Commission, and that the Central 
Government is also moving in the matter. 
Other noteworthy contributions relate .to 
New. Professional Standards in the 
U.S.A. by Robert W. Mesere, President 
Ametican Bar Association ; Guardians 
of the A.R.G by Soli, J. Sorabjee: The 
Indian Bar and l i 
A.. G. Noorani ; Clinical Legal Educa- 
tion———Prospects and. Problems .by 
H. C..Dolakhia ; and Bar Council Legal 


Law-is not something for ‘ini- 
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Education Commitiee——A Suggested 
Role by 5. K; Agrawala. 


The-Volume under notice has started 
off amid wide “acclamation, It has 
started well and set a high standard 
in the matter of contributions. _If this 
feature is maintained’ the Journal would 
have done well by the Bar and’ justified 
itself. a 


ARTICLES ON: TAXATION AND OTHER 
Laws by Chavali Suryanarayanamurty, 
First Edition, Volume I, 1973. (Publi- 
shed by C. V. Chainulu for Bharathi 
Publications, Chikkadapalli, Hyderabad, 
A. P.), Price Rs. to. so 


The book under notice. is a collection of 
12 articles written by the author, at 
different times on a -variety of questions 
pertaining to taxation and other topics. 
Some of these are: Whether a Court 
Decree is l'able to Sales Tax, Evidence 
by Affidavit how far permissible under, 
Tax Laws, Penal Code, and Direct Tax 
Laws, Compounding of Offences under 
Direct Tax Laws, Nature of Penalty 
and Tax Proceeding under Direct Tax 
Laws, Law Applicable to Penalty Pro- 
ceedings, Concept of Freedom of Con- 
tract in Modern Times, et^. The articles 
are all the outcome of an enquiring 
mind. na 

The enunciations suffer at places from 
want of clarity. At page 88. in the 
article on Concept of Freedom of Con- 
tract in Modern Times, it is stated 5 
s În modern times there can be a va'id 
contract even if the parties have freedom 
to exercise volition, which is the kernel 
of a contract of sale, with regard to all. 
or any fundamentals of a -contract >”. 
Presumab'y ‘‘ have freedom > should be 
“have no freedom”. Typographic mis- 
takes are to be found in plenty. The 
usefulness of ethe publication would be 
enhanced ifsuch shortcomings are elimi- 
nated. l 
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“THE PRINCIPLE OF ATTORNMENT 
-- IN THE TAMIL NADU LEASE 
_ AND RENT CONTROL 
LEGISLATIONS.” — 


By 
P. S. SuBRAHMANIAN, B.COM.,,B.L., | 


Advocate, Vellore, N.A. Dist. 


At common law, an assignment of a lease 
was not complete without attornment by 
the lessee to the assignee except when the 
assignment was by Will. According to 
the Transfer of Property Act an attorn- 
ment is not necessary and the right of 
the lessor’s assignee to sue for rent is not 
curtailed because the lessee did not 
attorn to him. Though as per the Act a 
fresh’ attornment by the lessee * to the 
lessor’s assignee is not necessary, the 
-principle of which could be found in 
section 109 of the Transfer of Property 
Act, in general practice, attornment as 
an acknowledgment of the tenancy, is 
insisted upon. The principle of attorn- 
ment has been applied in cases coming 
ander the rent control proceedings 
though there is .no .separate section 
concerning the application of the same 
either in the Madras Buildings (Lease and 
‘Rent Control) Act XXY of 1949 or the 
present Act XVIII of 1960. 


The effect of attornment by a tenant 
as-per section rog of the Transfer of Pro- 
perty Act (IV of 1882) after the passing 
of an order of eviction under section 7 (2) 
‘of the Madras Buildings (Lease and Rent 
Control) Act XXV of 1949 is fully dis- 
cussed in the case Manavar Basha and 
others v. Narayanan and another}, by 
Jagadeesan, J. It is.a case wherein an 
order of eviction was passed against the 
tenant. for default in payment. of rent. 
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The tenant preferred an appeal against 
the said order. Pending appeal the 


' owner sold the premises to two minor 


sons and their father, the father represent- 
ing his sons as guardian. On intimation 
received from the owner about the sale, 
the tenant attorned the tenancy to the 
purchasers. The purchasers subse- 
quently filed an application in the pend- 
ing appeal for being impleaded as res- 
pondenis in the appeal and an order 
was passed impleading them as respon- 


‘dents. The purchasers, apart from this, 


filed an application seeking eviction 
of the tenant on the ground of wilful 
default in the matter of payment of rent 
that had accrued due subsequent to 
their purchase and on other grounds. 
While -this application was pending, 
the appeal came up for hearing and the 
order of the Rent Controller for eviction 
of the tenant was confirmed granting, 
however, three months time for vacating 
the premises. The purchasers also filed 
a Suit against the tenant for the recovery 
of the rent due from him. [In the execu- 
tion application filed by the purchasers, 
delivery of three rooms could alone 
be obtained and even against this the 
tenant contended that the order of 
eviction passed by the Rent Controller 
and affirmed by the appellate authority 
had become inexecutable and was null 
and void by reason of the attornment 
and therefore of the creation of a fresh 
tenancy. These contentions were upheld 
and the re-delivery of the three rooms 
was ordered. The legality and the pro- 
priety of this order was challenged by 
the’ purchasers and Jagadeesan, J., held 
“that none of the instances relied upon 
by the tenant, namely the attornment, 
the application for eviction filed by the 
‘purchasers and the institution of the 
suit for recovery of arrears of rent, can 
‘individually or collectively constitute a 
fresh tenancy agreemént between the 
purchasers and the tenant after the 
purchase”, He further. observed that 
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‘even if the tenant had paid the rent to 
. the ‘purchasers and the rent had been 
. accepted by them, it will not be possible 
to infer from such payment and acceptance 
anew contract of tenancy between them. 
He also rejected the contention of the 
‘tenant: that the purchasers had one of 
two remedies against him, either to. pur- 
sue and enforce the order of eviction 
or to accept the tenant as being entitled 
to remain in possession despite the order 
of eviction, and having elected to suffer 
the tenant .to remain im- possession by 
reason of the attornment, they were 
precluded’ and estopped from falling 
back upon the order of eviction first 
obtained and the. application for eviction 
filed by them only showed that they 
had chosen to stand by the new, contract 
of lease. The learned Judge further 
held: that the application for eviction 
filed by the purchasers. cannot, amount 
to a waiver of their pre-existing right to 
enforce the eviction order passed in favour 
of the original owner against the tenant. 
The dictionary meaning of the word 
attornment is “transfer; legal acknow- 
ledgment of new landlord”. It is defined 
in.Words and Phrases book as, “the act 
of recognising a new landlord. An 
attornment is a continuation of an existing 
lease. on the same’ conditions in all 
respects, putting another in the place of 
the original landlord. Any act done by 
a tenant whereby he recognises a change 
of the person to whom rent is due is an 
attornment, and an: agrement to pay 
rent to ai assignee of the lease is such an 
act”. Viewing the definition from all 
its angles can it be said that the decision 
in Manavar Basha and others v. V. Narayanan 
and. another®, the provisions in the Tamil 
‘Nadu Buildings (Lease and Rent Control) 
Act, 1960 and the decisions ‘that have 
followed: subsequently have reflected 
the true tenor of ‘the principle enshrined 
as per the’ definition ? "4 


ee Lee 
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‘The word “attornment’? has not beer 


defined in the Act XVIII of. .1g60. 
From the definitions mentioned in 
sections 2(6) and 2 (8) read along with 
the first proviso to section 10 (3) and 
section 10 (8) we have to infer that though 
the principle of attornment as per section 
109 of the Transfer of Property Act, does 
not come within the purview of the 
Act XVIII of 1960 still an attornment 
could be recognised if the consent of 
the landlord had been obtained im 
writing by the. tenant attorning the 
tenancy to the purchaser or a person on 
whom title had been conferred througb: 
an instrument inter vivos. We do not 
have a direct decision on this aspect 
under the present Act. The fact remains 
that the case Manavar Basha and others v. 
Narayanan and another®, on the .effect of 
attornment in the relationship of original 
landlord and tenant and the tenant and 
the purchaser continues to be good law. 


Section 2 (6) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960: 
defines landlord as including “the persom 
who is receiving or is entitled to receive 
the rent of a building, whether on his. 
own account or on behalf of any other or- 
on behalf of himself and others or as an. 
agent, trustee, executor, administrator;. 
receiver or guardian or who would so 
receive the rent or be entitled to receive 
the rent, if the building were let to’a 
tenant.” The Explanation to the defini- 
tion runs as follows:—“A tenant who: 
sub-lets shall he deemed to be a landlord. 


‘within the meaning of this Act in relation: 


to the sub-tenant”: But in V. Baluma-- 
swamy Servai v. N. Raju Servait, K. S.. 
Venkataraman, J., has held that a usufruc- 
tuary mortgagee of a building in the: 
occupation of a tenant would be entitled: 
to receive the rent of the building on his. 


own account and therefore comes squarely- 


gine (1961) 2 M.L,J. 176: ALR. 1961 Mad. 
4. (1966) 2 M.L.J. 4. 
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within the first part of the definition of 
landlord in section 2 (6) of the Act. 
He has further held that a usufructuary 
mortgagee would not be entitled under 
section 10 (3) (a) (2) of the Act XVIII of 
1960 to evict a tenant on the ground of 
his bona fide requirement of the premises 
for his personal occupation even though 
the tenant has attorned the lease to the 
mortgagee. The learned Judge observed as 
“unnecessary to answer” the question 
raised by the learned Counsel for the 
petitioner the tenant, whether a person 
like an agent, trustee, executor, adminis- 
trator, receiver, or guardian could claim 
the benefit of section 10 (3) (a) of the 
Act or not. 


A reading of section 10, Clause (8) would 
go to show that even though an agent 
according to section 2. (6) comes under 
the definition of ‘landlord’ his right to 
apply for the eviction of a tenant under 
any of the clauses of section 10 is barred 
unless the “previous written consent of 
the landlord” has been obtained. But 
in M. $. Syed Ibrahim v. M. K. Sudarsan and 
others’, Kailasam, J., held that the evic- 
tion mentioned in section ro (8) cannot 
be confined to evictions under section 10 
alone, but also to sections 14 to 16 and 
the landlord coming within the definition 
of section 2 (6) and who is receiving ‘the 
rent of a building as an agent of the land- 
lord is not entitled to apply for eviction 
of the tenant under sections 10 and 14 
to 16. He affirmed the decision of the 
appellate Court dismissing the petitions of 
the petitioner filed under sections 10 and 
14 (2) of the Act XVIII of 1960. 


Section 2 (8) defines a “‘tenant” as follows: 
“Tenant means any person by whom or 
on whose account rent. is payable for 
a building and includes the surviving 
spouse, or any son, or daughter or the 
legal representative of a deceased tenant 
who. had been living with the tenant in 
5. C.R,P, Nos. 73, 100and 101 of 1971. 
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the building as a member of the tenant's: 
family upto the death of the tenant and a 
person continuing in possession after- 
the termination of the tenancy in his 
favour, but does not include a person, 
placed in occupation of a building by 
its tenant or a person to whom the col- 
lection of rents or fees in a public market, 
cartstand or slaughter-house or of rents. 
for shops has been farmed out or leased 
by a Municipal Council or district 
board or the Corporation of Madras”. 
This definition of a “tenant” seems to be- 
very exhaustive and gives the impression 
that there could be no lacuna whatever 
and that the rights of tenants are suffie- 
ciently safeguarded and ‘unreasonable 
eviction’ of tenants has been prevented. 
But the interpretation of the words used 
in section 2 (8) by Courts of Law have- 
led to several contradictory decisions. 
In the case, The Madras Piece Goods 
Merchants Charitable Trust by its Secretary 
V. S. Devanathan v. Moolchand Gupta and’ 
another®, P. Kunhamed Kutti, J., after- 
observing that since the word ‘rent 
has not been defined in the Act the 
use of this word is not conclusive of the 
matter in the creation of the relationship 
of landlord and tenant between the- 
owner and occupier, has drawn the dis- 
tinction between the meaning of the- 
word “rent” used in the legal sense and. 
in the generic sense. He observed : 
“In the legal sense it may be used as 
recompense paid by the tenant to the 
landlord for the exclusive possession of 
the premises occupied by him; it may 
also be used in the generic sense without 
importing the legal significance afore- 
said of compensation for use and. 
occupation. ‘Rent’ in the legal sense- 
can only be ‘reserved on a demise of 
immovable property. Here the use of 
the term ‘rent’ cannot preclude the 
landlord from pleading that there is no 
relationship of landlord and tenant. The- 
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question must depend ‘tpon whether or 
not there is a relationship of landlord and 
tenant in the sense that there is a transfer 
of interest by the landlord in favour of 
the tenant”. He further observed; “The 
question, therefore: is not so much 
whether the compensation paid by the per- 
son in occupation is térmed ‘rent’ or 
whether the relationship of landlord and 
-tenant is as construed by Courts vis-a-vis 
the Lease and Rent Control legislation” 
In Dr. N. Natesan v. Mrs. S. Santhalakshimi? 
‘Ramariyjam, J., has held that the word 
‘surviving’ in section 2 (8) in the definition 
.of ‘tenant’ qualified not only the word 
‘spouse’ but also the other words occurr- 
ng in the section, He observed: “I 
‘am not inclined to agree with the learned 
«Counsel for the respondent that the 
‘punctuation between the words “surviv- 
‘ing spouse” and “or any son or daughter” 
show that the word ‘surviving’: qualified 
only spouse and not the son or daughter. 
“Though the punctuation is regarded as a 
guide for the interpretations of-a statutory 
provision, it cannot be conclusive.” In 
this case he held that the definition of 
“tenant”? ‘in section 2 (8) includes a 
surviving spouse, son'or daughter or 
the legal representative of a deceased 
tenant in the building as a member of 
his family “up to the death of the tenant” 
only, even though living with the tenant 
as a member of his family “when the 
tenant is alive and therefore during the 
‘lifetime of the tenant they cannot seek 
the protection under the provisions of 
the Act as tenants”. Again in Saraswathi 
Sriraman v. Papal Chetty Raghaviah Chetty’s 
Charities by its President and Trustees 
_ Subbukrishna Chetty and others®, it was held 
«that a son who was employed in essential 
„service and who was not living with the 


come under the definition of “ tenant” 
„under the Act. Apart from this there are 
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a catena of cases distinguishing between 
a ‘statutory tenant’ and a ‘contractual 
tenant’ even though they’ do not come 
under the artificial definition of ‘tenant’ 
under section 2 (8) of the Act. 


Further the first proviso to section 10 (3) 
which reads, “provided that a person who 
becomes a landlord after the commence- 
ment of the tenancy by an instrument 
inter vivos shall not be entitled to apply. 
under this clause -before the expiry of 
three months from the date on which the 
instrument was registered’, does not 
make mention as to when actually after 
the lapse of the period of three months 
the tenancy between him and the tenant 
commences, whether by way of attorn- 
ment or by means of a fresh tenancy 
agreement. The entire Act is silent 
with regard to this aspect of the. matter. 
As the decision in Manawar. Basha and 
others v. V. Narayanan and another®, related 
to a case coming under Act XXV. of 1949 
and does not in fact bring out, with 
great respect, the correct position of law 
under the provisions of the Tamil Nadu 
Buildings (Lease and Rent -Control) 
Act XVIII of 1960, and. the observations 
expressed and the decisions of judges also 
differ in principle substantially with 
regard to the. interpretations of. the 
definitions of the terms “ landlord” and 
“tenant”, the position occupied by a 
purchaser or a person. getting title 
to the property under an instrument 
inter vivos,.the manner of relationship 
created between. the . tenant and the 


. purchaser etc., it is -high time that 


legislation is made ‘amending suitably 
the provisions of the Tamil Nadu Buildings 
(Lease and Rent Control)’ Act,‘ i960 in 


‘the light of the cumilative effect of thé 


ae : ; ; decis ions on the princi le of attor : 
tenant at the time of his death would not . = princip niiet 
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Introduction. 


Applied justice is a journey and not a 
destination. Each year new enact- 
ments are placed on the statute book which 
often contain quite a number of avoida- 
ble difficulties and obscurities involving 
more or less delegation of policy problems 
—though not always consciously—to the 
Courts. Courts are thus called upon 
to provide solutions thereto in the exer- 
cise of their interpretative power, This 
apart, Gourts have also a large opera- 
tional field for distinguishing the indivi- 
dual case on the facts to avoid the harsh- 
ness of a statutory Jaw. In the exercise 
of their functicns, the Judges have the 
advantage of the impact and sharpening 
of focus which the detailed facts of a speci- 
fic case bring to them. Today as of old, 
by good disputing the law becomes well- 
known. Judges, theoretically, ‘do not 
legislate when they find a meaning 
within the interstices of the statute 
which projects the true purpose and object 
of the law or when they fill a gap in exist- 
ing law; yet they are steadily making 
law broaden from precedent to precedent. 


The reported cases are only the small . 


‘change of the legal thought, It is trite 
saying that the proper functioning of the 
rule of law r€quir€és generous and not 
restrictive reporting of decisions laying 
down the law, for the guidance of the 


citizen, the Bar and the Courts. During. 


the year 1972, about 31 decisions of the 
Supreme Court have appeared in the 
columns of this Journal besides almost 
all the important decisions of our High 
Court. An attempt is made hereunder 
to refer briefly to the points of law emerg- 
ing from the decisions so-rendered under 
some of the well-knc wn. and fairly import- 
ant titles of-laws., «. °° oo: @ 


Gourts: Their Jurisdiction and powers. 

In Sri Venkateswara Rice etc. Mill Co. v. 
State of A.P.1, the Supreme Court makes 
it clear that it is not salutary for a co-ordi- 
nate Bench of the same High Court to 
sit in Judgment over a decision of another 
Bench of that Court and that if they 
wanted reconsideration of the earlier 
decision they should refer the question in 
issue to a larger Bench and not ignore 
the earlier decision, In Dinabandhu Sahu 
v. State of Orissa*, the Supreme Court 
points out that in the exercise of contempt 
jurisdiction, it is no part of the judicial 
function to be vindictive or allow any 
personal or other ccnsiderations to enter 
in the discharge of its functions and that 
where the apology tendered by the con- 
temner through his Counsel was not 
merely an apology but was something 
more than an apology because what was 
asked of the High Court out of its genero- 
sity was forgiveness, such apology can 
well be accepted and the proceedings 
closed, In Himachal Pradesh Administration 
v. Om Parkash®, the Supreme Court 
expresses the view that in appreciating 
the evidence against an accused the 
prime duty of a Court is firstly to ensure 
that the evidence is Jegally admissible, 
that the witnesses who speak to it are 
credible and have no interest in implicat- 
ing the accused and have no ulterior 
motive and that the High Court will not 
be justified in jettisoning cogent evidence 
of 2 conclusive nature on mere conjectures 
and on the omnibus ground that the wit- 
nesses wêre not independent or impartial, 
Viswasam v, Ramachandran Nadar‘4, holds 
that where the proceedings of the trial 
judge in eliciting answers from the appel- 
lants in the absence of their Counsel and 
closing their evidence without ascertain- 


1 1972) 1 M.L.J. (S.C) 61. 
2. (1972) 1 MLJ. (SC) 75. 
3. (1972) 2 MLJ. (S.C) 16. 
4, 1972 3 i M.L.J. 205, 5 


ing whether their material witnesses were 


present’ or not and rendering judgment 
had resulted in. miscarriage pf justice, 


they shovld be'quashed, Skndararajan ¥;' 


Dzpaty- Inspector-General of Police, lays 
down that in dealing with a writ petiticn 
filed: by a public servant wko has been 
dismissed or-otherwise dealt ‘with so as 
to attract Article 311 of the Constitution, 
the High Court can interfere if it is 
shown that the findings recorded by the 
Administrative Tribunal are not support- 
ed by evidence. Madhavan Unni v. Jaya- 

. pandian Nadar®, declares that the power 
of transfer under section 24 of the Gode 
_of Civil Procedure of a suit, appeal or 
_other proceedings by a High Court or 
“ District Court to a Court within their 
„respective jurisdiction is a very effective 
remedy and no fetters should be placed 
. Upon it. on grounds of want of territorial 
Jurisdiction of the tran-ftree Gourt. Taj 
Prakash Thaikkal v. Wahab®, states that to 

- oust the jurisdiction of civil Gourts words 
,. of express import or significant expressions 
‘necessarily implying such ouster ‘are 
- required and ouster of jurisdiction ought 
not to belightlyinftrred, State of Madras 
..¥. Kandaswamy*, decides that when an 
- order of the Tribunal for Disciplinary 
` Proceedings is challenged on the ground 
. that there was no evidenc®.to support the 
finding ofthe Tribunal or that no Tribunal 

- with a judicial cast of mind could passibly 

. reach, the-conclusion: it did or that the 
- Tribunal acted prejidicially and indulged 
. in speculation instead of attempting to 
„draw a reasonable inference from the 
proved facts, the jurisdiction of the High 
_ Gourt to examine the evidence and'satisfy 
'itself on the correctness of the complaint 
_.is not-ousted under Article 226 of the 
- Gonstitution. Mahalinga Voikkaran v. 
 Sellathammal®, indicates that ‘considerirg 
that ‘revision is a continuation of the 
proceedings under the Madras Cultivating 

. Tenants’ Protection Act initiated before 
‘the Revenue Court, the High Court has 
- ample powers in its-revisional jurisdiction, 
to afford an opportunity tothe tenant'in 
proper cases for. the purpos*s of complying 
- with the directions of the Revenue Gaurt 





1. (1972) 2 MLLJ. 103. 

2. (1972)-2 M.L.J. 309° (FB) 

3. (1972) 2-M.LJ. 237.” 

4. (1972) 1 MLJ: 3740 0. ., 
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in the matter of payment of arrears of 
rent, 


Constilutional Law. 


In Parasuraman v, State of Tamil Nadu, it 
is held that neither the restrictions nor 
‘the power yelating to grant of permission 
to run a private educational institution 
vested in the competent authority under 
sections 3, 4 and 6 of the Madras Private 
E Jucational] Institutions (Regulation) Act 
of 1956 and rule 3 of the Rules framed 
under the Act are unreasonable or arbi- 
trary and that section 7 empowering 
the competent authority to cance] a 
permision granted to running a private 
educational ‘institution is also valid and 
is not open to challenge as contravening 
Article 14 of the Constitution. Sundaram 
Industries (P): Lid. v, State of Tamil Nadu2, 
decides that classification of devlers on 
the basis ofthe quantum of their respective 
turnover for purposes of graded charge, 
so long as it is based on sensible differen- 
tial criteria relevant to the object to 
be achieved is constitutional, that any tax 
is no doubt a restriction znd in that sense 
. affectsthe right to carry on business, but 
if the restrictionis not shown to be unrca- 
sonable it cannot be held to be violative 


. of thefundament: 1 right, and, that section 


2 (1) of the Tamil Nadu Additional Sales 
Tax Act of 1970 does not offend either 
Article 19 (1) (g) or Article 14 of the 
Constitution, Kalyan Dass v. ‘State of 
Tamil Nadu *, holds that rule 4-A cf the 
Rules framed by the Government under 
section 8 of the Tamil Nadu -Temple 
Entry Authorisation Act of 1947 giving 
right to non-Hindus to enter a Hindu 
temple is lira vires the policy of the 
Act, and affects matters of religion ‘as 
guaranteed under Articles 25 and 26, 
In Automotive Manufacturers Private Lid, v. 
Government of Aridhra Pradesh, the Supreme 
Gourt makes it clear that a point not 
urged before the High Court in a writ 
petition will not be allowed to be urged 
before the Supreme Ccurt in appeal, In 
Himachal Pradesh Administration’ v. Om 
Parkash’, the Supreme Court points out 
that in an appeal against acquittal by 


re. 





(1972) 1 M.L.J. 302. 
1972) 2 MLJ. 186. 
1972) 2 MLJ. 581. 
1972) 1 MLJ. ps 
1972) 2 MLJ. 


58. 


1: 
2, 
3. 
4. 
5, $.C.) 16. 
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special leave under Article 136, the 
Supreme Gourt has undoubted power to 
interfere with the findings of fact, no 
distinction being made between judg- 
mnts of acquittal and conviction, though 
in the case of acquittals it will not ordina- 
rily interfere with the appreciation of 
evidence or on findings of fact unless the 
High Court acts perversely or otherwise 
improperly, Raghananandam v. Chitrarasu 
states that, under Article 160 (3), if a 
member resigns his seat by writing under 
his hend to the Speaker or the Chairman 
as the case mey be, his seat shall there- 
upon become vacant, and that the word 
‘thereupon’ indicates that the Court can 
in certain circumstances enquire into- 
the allegation, if made by the writer of 
the letter of resignation that the letter 
ought not to be accepted on its face, 
but should be subjected te scrutiny end 
further evidence, Varadarajan v. Salem 
Municipal Gouncil?, lays down that the 
right that can be enforced under Article 
226 shall ordinarily be the personal or 
individual right of the petitioner himself, 
though in the case of some of the writs 
like habeas corpus, or quo warranto this rule 
may have to be relaxed or modificd; that 
cne of the rights of a sitting member of 
a Municpal Ccuncil is to see that. the 
Municipal Council acts according to the 
provisions ofthe Municipal Act; that every 
member ofa corporate body has a right 
to see that the body acts within the ambit 
ofthe powers conferred on it by the statute 
to which it owes its existence and also to 
see that on account of the illegal act of the 
m3jority, his right as a member js rot in 
jeopardy; and, that if Article 226 cannot 
come to the help ofsuch a person it would 
not serve the purpns? for which it was 
enacted, Sannasi Ronar v, Commissioner, 
Pudukottai Muanicipality3, holds that for a 
rule under Article 226 being issued it is 
impérative that the petitioner should have 
a present right in him which is affected 
in a manner known to law; that it is 
such affectation of existing rights or vested 
rights that could be the subject-matter of 
-an €nquiry under Article 226 on the 
ground that such affected person is a 
person aggrieved; and, that jn a cace 
- where the petitioner had failed to outbid 
1. (1972) 2 MLJ. 147. 

2. (1972) 2 M.LJ. 485. 

3. aa 2 MLJ. 264.. , 
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the successful person in an auction held by 
a Municipality and had nothing else to do 
with the subject-matter he cannot com- 
plain about the alleged indoor irregularity 
committed by the Municipality in the 
matter, even if it was true, in a writ 
petition under Article 226. Ramulu y, 
Director of Tamil Nadu Raffle’, expresses 
the view that in a case where the State 
has undertaken certain projects for advan- 
cement of the general interests of its sub- 
jects it cannot while implementing the 
samé ‘unjustly enrich itself to the detri- 
ment of the subject and circumvent 

certain salient features of the law of 
contracts and therefore a rule of Jaw? 
that it would be undoubtedly harsh and 
illegal to do so, that where circumstances 
exist in a given situation when under 
the garb of implementing a contract 
the State intended to transgress the 
ordinary limits of public policy and 
patently desired to unduly enrich itself 
the Courts are not. helpless to extend its 
arms and act and avoid such a result by 
issuing a rule under Article 226 and that 
if the terms of a contract are so un- 
conscionable and if one cf the terms is 
in terrorem and is thercfnre against public 
policy the party affected can approach the 
High Gourt under Article 226 for relief 
without exhausting the long drawn civil 
process for enforcement of his rights, 
Neelakanian v. Collector of Chingleput?. 
decides that in a case where in respect of 
a lease for Guarrying the petitioner had 
no interest nor took any steps to gain an 
advantage to himself by offering: to 
take the lease or applying for the grant 
but was presumably acting pro bono 
publico he is not a person aggrieved or has 
a real juSticiable interest which would 
compe] the Court ta act under Article 
226, State of Madras v, Kandaswamy3, 
makes it clear that adequacy or inade- 
quacy of evidence to support a finding is 
not within the jurisdiction of the High 
Court under Article 226; but when a 
complaint is made that there is no accept- 
able evidence at all to support the 
impugned cenclusion of the Tribunal 
or that no Tribunal with a duty to weigh 
the evidence could possibly have come to 
that conclusion, it is the duty of the High 
a a 
1. (1972) 2 M.LJ. 239. 

2. 197 2 MLJ. 327° ~ 
3. i 1 MLI. 374... . 
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Court under Article 226 to find out whe- ` 
ther the complaint made is justified : 


or not; that the finding of fact by a 
Tribunal is entitled to respect only in so 
far as it established that the finding has 
been reached on a consideration of all 
the relevant evidence and surrounding 
circumstances and the setting in which 
evidence is adduced; and that the Tribu- 
nal cannot raise a barrier against the 
scrutiny of its conclusion by the assertion 
that it believes a witness when the facts 
spoken to by the witness are exceedingly 
improbable, ‘Sundararajan v. Deputy 
Inspector-Gineral of Police}, points out 
that though the proof required to sustain 
a conviction in‘a criminal case, namely, 
proof beyond reasonable doubt, should 
not be insisted upon in a departmental 
enquiry, still, the proof should be capable 


of scrutiny and should stard the test of- 


reasonableness consistent with human 
conduct and probabilities; that where the 
finding: is totally perverse an erroneous 
view of the evidence, it would be a case 
for interference by the High Court 
under Article 226; and that where the 
evidence relevant for the consideration 
of the charges is misconstrued and is not 
given its legal effect, then alro, it would 
be z case for interference by the High 
Gourt.. Raghavanandam v.  Chitrarasu®, 
holds that where the evidence shows that 
the letter ‘of resignation as member ‘of 
the legisiature was written by the peti- 
tioner in the manner prescribed by 
Article 190 (3) and the statutory autho- 
rity acted within his authority and issved 
the challenged notification rightly no 
writ can issue to quash it. Muthiah 
Pillai v. Panchayat Union Commissioner, 
decides that once a servicé is governed by 
rules framed under the proviso to Article 
309.no executive instructions could super- 
sede or override such a rule relating to 
such a class of service and any such rule 
Or instruction given to the contrary would 
be ineffectivé in the eye of law. 
Sundararajan v, Deputy Inspector-General of 
Policet, makes.it clear that the enquiry 
‘officer in a departmenta] enquiry has to 
admit relevant evidence’ that may be 
let in to prove the charges and he is 


alan ee ee 
1. 197 2 MLJ. 103. ~“ : 
2. (1972) 2 M.LJ. 147. ` 

3, (1972) 1 MEJ, 10° 
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entitled to and should also decline to 
record the évidence which is wholly 
extraneous to the charges; he should give 
a reasonable opportunity to the charged 
officer to peruse the records for the pur- 
pose of preparing the defence; he should 
also give reasoneble opportunity to the 
charged officer tc cross-examine the 
witnesses and to examine his own wit- 
nesses; he shouid also sift the evidence to’ 
find out whether or not the charges have 
been made out; he shovld not be per- 
sonally interested in the matter and should 
be a person with an open mind, a mind 
which is not biassed against the charged 
officer; the fact that the punishing autho- 
rity considers the report and comes to 
his own conclusion would not cure the 
defect attached to the enquiry if the 
enquiry had been conducted by an 
officer having a bias against the charged 
officer, for the punishing authority acts 
upon the report of the enquiry conducted 
by such an officer and the entire pro- 
ceeding would be vitizted as its founda- 
tion is itself vitiated by the bias of the 
enquiry officer. Krishnan v. State of 
Madras}, lays down that where a punish- 
ment is inflicted on a Government servant 
by departmental authorities after finding 
him guilty of several charges and the 
Gourt finds that some of the charges 
were not established, the Court cannot 
interfere with the punishment imposed if 
it could be supported on any finding as 
to substantial misdemeanour for which 
the punishment can be lawfully imposed; 
that the protection afforded to a Govern- 
ment servant is what has Leen stated in 
Article 311 and if the norms of the pro- 
tection have been setisfied in form and in 
substance, it is not within the purview 
of the Court to go ‘into the reasons on 
which the findings in the disciplinary 
enquiry were founded or which induced 
the punishing authority to inflict the 
punishment so long as the enquiry has 
been consistent with the prescribed rules. 
Sundaram Industries (P.) Ltd. v. State of 
Tamil Nada?, takes the view that in 
legislating on any of the matters enume- 
rated in the lists, the power to do so 
naturally and necessarily includes the 
power to make provision to cover ancil- 
lary or incidental matters; that sales tax 
a BAR eee 
1. (1972) 1 M.LJ. 1. 
2. (1972) 2 MLJ. 186, 
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Deed not necessarily be’an indirect tax; 
that the opportunity to pass it on is not 
of the essence of the character of the tax 
as sales tax; and that the question on 
whom the incidence of the tax should 
rest, and whether the dealer on whom the 
tax is levied should necessarily be in a 
position to pass on the tax burden:are, as 
a matter of policy incidental or ancillary 
to the taxing power under Entry 34 of 
the State List. -> 7 


Labour and Industrial Law. 


In Dock Labour. Board v. Manjini', it is 
held that where a mazdoor sustained 
injuries as the result of an accident while 
on duty on the deck of a ship and the 
medical opinion was that he was totally 
unfit to do any physical work due to a 
permanent disability to the spine, -his 
earning capacity became next to nothing 
and hence the nexus should be held to 
be established between the injuries 
sustained during the accident and. his 
disablement to justify award of compen- 
sation under section 10 of the Workmen’s 
Compensation Act. Manager,  Rousdon 
Mullai Estate v. Vasu Nair?, points out 
that in the absence of anything in the 
Standing Orders governing the employee 
and the employer providing for the 
encashment or conversion into money of 
privilege leave and in-the absence of 
anything in the law of the land to that 
effect, an employee is not entitled to the 
conversion of the alleged benefit. 
Navamant & Co. v. Presiding Officer, Labour 
Court’, states inter alia that where the 
Labour Court had totally lost sight of the 
provision in the Standing Orders that, in 
imposing punishment, the previous record 
of the workmen and all other extrancous 


circumstances that may exist should also ° 


be taken into consideration and directed 
the reinstatement of the concerned 
workers and the only reason given by the 
Labour Qourt for making such a direc- 
tion was that the strikers were peaceful 
at the time of the strike, the award is 
vitiated by error apparent on the face 
of the record and is liable to be quashed. 
Management of Thiru Arooran Sugars Lid. v. 
Industrial Tribunal, Madras, holds that 





= mee 


whether a given activity of an employer 
is an industry or not will depend on the 
nature of such activity; that the question 
has to be looked at from the standpoint 
of the employer, his intention, and the 
circumstances surrounding it which will 
throw light on the character of the activity 
itself; that the nature of the activity in 
order to make it an industry, must be a 
business activity or trade, undertaking, 
manufacture or calling; that section 2 
(j) of the Industrial Disputes Act is 
capable of a wide scope of activity; that 
where a limited company was incorpo- 
rated with the primary object of manu- 
facturing sugar from sugarcane and not 
to engage in agriculture, and it had a 
farm section for raising sugarcane from a 
large area of nanja lands to feed the 
factory, and the : sugarcane produced 
being insufficient the company had to 


_make outside purchases to meet its needs, 


and there was a single balance sheet, 
profits and losses account for both sec- 
tions, a single provident fund account 
for all workmen and the same regulations 
governed the staff and workmen of the 
factory and the farm section with transfers 
of workmen from either section to the 
other, the activity of the company consti- 
tuted a business activity covering the 
growing of sugarcane as raw material 
for manufacture of sugar, that the farm 
activity could not be. separated from the 
main objective of the company, namely 
the manufacture of sugar; and the two 
went together and the farm section was 
therefore an industry, as defined in the 
Act. Management of Madras Pinjrapole v. 
Workmen!, makes it clear that to see 
whether n enterprise or activity 1s 
industria] in character as defined in the 
Industrial Disputes Act, the matter 
should be looked at both from the 
standpoint of the employer and the 
employee and there must be a relation- 
ship between the two so far as the activity 
méant by the employer and carried cut 
by the employee is concerned; that the 
governing feature of an industry is that 
it should be of a commercial character; 
that the abrence of a profit motive is not 
decisive; that each of these concepts, to 


' wit, business, trade and undertaking, is 
- of wide import and sa tco manufacture; 


but what it means and: its limits can be 





1. (1972) 1 MLJ. 117, 
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easily‘ understood once it is borne in 
mind’ that the activity should be of a 
commercial character; that the dairy 
farm maintained by ‘the Madras Pinjra- 
pole, small as it is, adopted ‘as a means 
to give effect to the objective of the society 
‘is nat the object of the society which is 
‘non-commercial’ and ‘in fact is founded 
-on religious sentiments of the community 
‘tO preserve and maintain old and infirm 
. cows; that the maintenance of the dairy 
farm was one of the means suggested in 
‘the memorandum of the society itself to 
“carry out the objective, which was more 
~humanitarian and altruistic than con- 
ceived‘ as commercial, trading or ‘businéss 
enterprise; ‘and, that the Madras 
‘Pinjrapole isnot an ‘industry’ within the 
definition of that expression in the 
Industrial Disputes Act. Abdul Rahiman 
Rotother v. Sankaran}, holds that where the 
plaintiff did not raise any objection 
before the Labour Court that it had no 
jurisdiction on the ground that the dis- 
pute in question was an industrial dispute 
he -would not be permitted to raise the 
issue in a suit filed for a declaration 
that the award passed by the Labour 
Court was null and -void and thatsuch 
suit would be barred urider section 17 (2) 
of the Industrial Disputes Act. South 
Arsot District Co-operative Motor Transport 
Society v. Presiding Officer?, makes it 
clear that the scheme of the Industrial 
' Disputes Act shows that the conditions 
of service of employees ought not to be 
changed according to the whims and 
fancies’ of the employer ; that a ban, 
as it were, on the power of thé employer 
to terminate the services of the employee 


“during the pendency: of adjudication of 


an industrial dispute as between them 
is recognised and is incorporated in 
” section 33 (2), but this ban gets itself 
_ automatically lifted when the action 
of the employer. is approved by the 
appropriate authority; and that if the 
-law is that once the approval is given 
by the appropriate authority whereby, 
. the action of the employer is upheld 
- and that such approval dates back to 
the date of such action by the employer, 


then it follows as a matter of course that | 


the workers would not be entitled either 
: in law or in equity .to any benefit or 
t ? 





1 MEJ. 164. 
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money which is computable by the 
Labour Court under section 33-C (2). 
Management of Sri Krishna Ta'kies v. 
Presiding O}ficer!, decides that even assum- 
ing that an employee was forced by the 
management to execute a letter of resig- 
nation from service, a claim of retrench- 
ment ‘compensation and payment ofone 


month’s salary in lieu of notice will not 


lie unless the discharge from service was 
on the basis of his being a surplus hand. 


Contracts and ancillary laws. 


In Life Insurance Corporation of India v. 
Madhava Rao®, it is pointed out that where 
both the parties to a contract to pay 
commission to an agent without license 
for canvassing insurance business were 
aware that the contract was prohibited 
by law, section 65 of the Contract Act 


“cannot be invoked in order to enforce 


the claim for commission, nor can section 
“o have any application at all to the 
case. Kothandapani Naidu v. Venkatachala 
Gounder?, lays down that a partnership 
business could be carried benami with 
a third party and that a share inthe 
partnership business is property and 
the ostensible partner might very well 
be not the real partner but only a benami- 
dar of the real partner. Shelat Brothers v. 
Nanalal Harilal Shelat4, states that even 
in a case where the personal labour of 
one partner exceeded that contributed 
by the other partner it has to be left 
to the honour of the latter as to whether 
the former should be rewarded or not 
for such. additional labour; that, where 
there is no agreement between the partner 
as to how extra labour should be remuner- 
ated, it is not for the Court ‘to imply 
such an agreement; that the partner’s sons 


- who are not bound to render any service 


to the firm either on the basis of the 


‘terms of the partnership or otherwise 


would be utter strangers to the firm; 
and, if their services had been requisitioned 
and not rendered gratuitously they have 
to be paid a reasonable remuneration 
under the provisions of section 70 of 
the Contract Act. Gandhi v. Gitanjali®, 


- holds that the mere fact that public 





1. (1972) 2 M.L.J. 329. 
2. (1972) 1 M.LJ. 353. 
3 hie 1 MLJ. 311. 
4. (1972) 2 M.L.J. 315. 
5. (1972) 1 MLJ. 234. 
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notice of the retirement of a partner 
has nọt been given does not mean that 
şuch partner even after retirement conti- 
nues to be liable as a pariner to third 
parties; and, though the retirement is 
invalid, for the reason that public notice 
of the retirement was not given under 
the proviso to section 32 (3) of the Partner- 


ship Act, a retired partner is not liable. 


to any third party, if the third party 
deals with the firm without knowing 
that the third person was a partner. 
J.E. Modi v. Joint Commercial Tax Officer’, 
decides that no transfer or sale is involved 


when the stock of a dissolved partnership. 


js taken over by one of the quondam 
partners in lieu of the adjustment of his 
share in the assets of the quondam 
partnership on dissolution; that „the 
accounting which follows dissolution of a 
partnership-firm is a natural corollary 
of the event of dissolution of the firm; 
and, that such a distribution and adjust- 
ment of the available surplus among the 
quondam partners after extinguishing 
the partnership as such does not involve 
a transfer or property by one partner 
to another for valuable consideration. 


Eswari Amma v. Korak®, points out that, 
in a suit for specific performance, thè 
plaintiff must aver in his plaint that he 
was ready and willing to perform’ his 
part of the contract and if the averment 
was traversed he must prove the said 
averment; that in pleading his readiness 
and willingness the purchaser need not 
‘necessarily produce the money; that 
mere delay will not preclud: the plaintiff 
from ‘obtaining specific performance if 
his suit is otherwise in time, but the delay 
must not be such from which a waiver 
‘may be inferred; that the grant of the 
relief of specific performance js discretion- 
ary, but the discretion of the Court is 
‘not arbitrary but sound and reasonable, 
‘guided by judicial principles and capable 
‘of correction by a Court of appeal. 
Duraiswami v. Kanniappa Reddi*, makes 
‘jt clear that.under section 15 of the 
Specific Relief Act of 1963 specific per- 
formance of a contract may be obtained 
by any party thereto or by the representa- 
tive-in-interest of the principal or any 
party thereto except where the learning, 
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skill, solvency or any personal quality 
of such a party is a material ingredient 
in the contract or where the contract 
provides that his interest shall not be 
assigned; and, that ina contract of re- 
conveyance of immovable property no 
learning, skill, or solvency or any personal 
quality of such party was a material 
ingredient and hence the legal r. presenta- 
tives of the person in whose favour the 
agreement of reconveyance was executed 
would be entitled to specific performance 
of the contract under section 15 (ÈY. 
Kandaswami v. Venkatachala_ Kandar, lays. 
down that the provisions of the Specific. 
Relief Act do contemplate. a suit being: 
instituted by some only of the beneficiaries. 
to a contract or even in respect of a part 
of a contract under certain circumstances; 
that once all the parties to the agreement 
are before the Court whether as plaintiffs 
or as defendants there is nothing in 
section 45 making a suit instituted by 
some Only of the parties to the cont act 
as not maintainable; that the remedy 
of specific performance is an equitable 
one and is in the discretion of the Court; 
and, that. when some only of the bene- 
ficiaries to a contract institute the suit 
for. specific performance of the contract 
impleading the othr beneficiaries as 
defendants either because they refused 
to join the plaintiff or because they 
colluded with the defendants, the question 
is not one of maintainability of such a 
suit but one of exercise of discretion in 
favour of the plaintiffs. n 


Arjuna Goundar v. Pillaiyar Gounder?, points 
out that an endorser who had assigned 
å promissory note which according" to 
the maker is without consideration has 
an equitable duty to indemnify the maker 
for the loss which he may sustain if the 


‘suit -on the note is decreed: in favour 


of the assignee and the maker is entitled 
to avail of the third party procedure 
set out in Order 8-A of the Code ‘of Civil 
Procedure; that- the fact that there was 


‘no contractual liability on the part of 
‘the endorser to indemnify the aggrieved 


maker does not necessarily mean that 
there “is no equitable -obligation’ on the 


‘part of the erring endorser to indemnify 


the maker for the. loss and damage 
sustained by him as a result of his action; 
a 
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and, that while it is true that the endorser 
who negotiates the promissory ‘note for 
the full value without giving credit to 


any payment that he might have received. 


from the maker may be said to have 


fraudulently negotiated the note for the. 


full value and that the maker in such 
an event would have a remedy in’ the 
nature of damages, still, it will be difficult 
to say that he has no equitable duty to 
indemnify the aggrieved maker. Kanyalal 
Thakurdas v. Bombay Cycle Importing Co.1, 
holds .that a banker who deals with 
a cheque in a manner contrary to the 
rights of the true owner is under common 
law liable for conversion or trover; that 
section 131 of the Negotiable Instru- 
ments Act gives some protection to ‘the 
banker in the same manner as section 
4. of the Cheques Act, 1957, in England; 
but this does not provide -an absolute 
immunity to the collecting banker, and 
unless he can bring himself within the 
conditions formulated in the section, his 
common law- liability for conversion 
remains; that the’ conditions are (a) 
the banker should act in good faith and 
without negligence in receiving payment 
in the process of collection; (b) the banker 
should receive payment for a customer, 
that is, as a mere agent in the collection 
of the cheque, and not on his own account 
as holder; (c) the person for whom.the 
banker acts must be his customer ; and 
(d) the cheque-should be one crossed 
generally or specially to himself; and, 
that broadly speaking the banker must 
exercise the same care and foresight 
in the interests of the true owner, with 
regard to cheques paid by the customer, 
as a reasonable business man would 
bring to’ bear on similar business of. his 
own; °C : 7 
Property Law, 
“legislation, 


In Official Assignee of Madras v. T. D. 
‘Tehrani?, jt-is pointed out that the word 
‘transfer’ -in section 53 of ‘the Transfer 
of Property. Act is wide enough’ to- cover 
‘dil sorts of devices that may be practised 
“or suffered. by an insolvent: to deprive 
‘the creditors of the benefit of his property 
‘and that any transaction by the insolvent 
in favour of his. wife styling the document 


Land Tenures -and related 
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as a release may amount to a transfer 
within the meaning of the Act. Maha- 
lingam v Ayyothurai+, decides that a 
transferee in possession of property in 
pursuance of an agreement of sale and 
entitled to the protection afforded by 
section 53-A on the basis of the doctrine 
of part performance is entitled to file 
a'suit with a view to protect his possession 
and to seek a declaration that he is 
entitled to possession and for an in- 
Junction restraining the transfer or his 
alienees from interfering with his posses- 
sion; that the question in such cases is 
not whether section 53-A can be invoked 
by a plaintiff or the defendant but what 
rights are claimed in the suit; that the 
principle that section 53-A can be raised 
only in defence has to be understood as 
meaning that the section cannot be used 
by the: transferee to: have his title to the 
property declared or to seek recovery of 
possession of the property; and that to 
say that the rights under section 53-A 
cannot be availed of by a plaintiff is 
to take away the benefit of the section 
in a: large number of cases where the 
transferee may not be able to sustain 
his possession as against his transferor. 
Melur Go-operative Marketing Society v. 
Salia Mariam*, lays down that payment 
of. the price is not necessarily a sine qua 
non to the completion of a sale; that if 
the intention is that the property should 
pass on registration, the sale is complete 
as soon as the deed is registered; whether 
the price is paid or not; that it would 


-then be open to the purchaser to sue for 


possession although he has-not paid the 
price; and, that if the price is not paid, 
the seller on that account cannot repu- 
diate the sale and his only remedy is to 
sue for the price or the unpaid balance 
thereof. Saradambal Ammal v. Natesa 
Mudaliar’ decides that where a person 


‘settled a house on his concubine by a 


registered document reciting inter alia 
‘that it ‘proceeded’ out of natural love 
and affection and because of apprehension 
that, her sons may not maintain her after 
‘his death. and that he had delivered 


“possession and that she should continue 
.to live with him, the last recital’ amounted 


to a condition subsequent contemplated 
[to be continued] 
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by séction. 32 of the ‘Transfer of Property 
Act and the transfer must prevail and 
the condition imposed is void. Dhana- 
Jakshmi Ammal v. Anthuraj1, expresses the 
view that the moment a mortgagor . comes 
to know of the wrongful transfer by the 
usufructuary mortgagee of the property 
covered by the mortgage as absolute 
owner, his cause of action to sue for posses- 
sion arises at once and he could. not, 
notwithstanding this: fact, wait for the 
- cause of action for, redemption to arise 
and sue for. redemption in a leisurely way 
allowing the alience from the mortgagee 
to be in wrongful possession right through 
in the meantime. In Rajagopalaswami 
Naidu v. Bank of Karakudi*, the Supreme 
Court points out that under section 67-A 
of the Transfer of Property Act a mort- 
gagee who holds two or more mortgages 
executed by the same mortgagor. in 
respect of each of which he -has.a right 
to obtain the same kind of decree under 
section 67 and who sues to obtain. such 
decree on any one of the mortgages, 
shall, in the absence ofa contract to the 
contrary, .be bound to sue on` all the 
mortgages in respect: of which mort- 
gage money has become due; that where 
one mortgage was created by the 
husband and another by the husband. arid 
wife together in respect .of another pro- 
perty in favour of the same mortgagee, 
the mortgagors are not the same, there 
being no, statutory, provision or rile or 
principle by which the wife. and the 
husband could be treated as one entity 
for the purpose of. mortgages; that a suit 
‘on the former mortgage subsequent to a 
suit on the latter mortgage and satisfac- 
tion of the decree. passed therein is main- 
‘tainable; and that, a stipulation ‘in a 
deed of' mortgage that on failure by the 
mortgagor to ‘pay a portion of the mort- 
gage amount within a specified date and 
the balance within two years with interest 
at 104% interest should be paid at 12%, 
such stipulation for enhanced rate js 
penal. Chakrapani Naidu v. Gopal 
Mudaliar?, holds that a mortgagee is 
not a trustee for the mortgagor as regards 
the exercise of the power of sale under 
section 69; that the power is given to 
the mortgagee for his own benefit to 
enable him to realise his debt that the 
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Court will not interfere merely to: prevent 
its exercise contrary to the wishes ‘or 
interests of the mortgagor or even ‘if -the 
mortgagee is seeking some collateral 
object and not merely the payment of 
his debt; that the Court will not inquire 
into his motives for exercising the power 
of. sale so long as he acts bona. fide; and, 
that. in the case of an auction sale there 
is no question of the mortgagee taking any 
particular care.or taking ‘special efforts 
to secure a good price, because so long 
as he does not interfere with the’ auction 
and entrusts the sale of the property to 
an auctioneer, the mortgagor must take 
the risk of whatever price the property 
fetches in the auction. In Ahmed Bin 
Salah v. Mohd. Bashat,. the Supreme 
Court decides that .where a morigagor 
executed a sale deed of the property 
mortgaged ‘to the mortgagee and. the 
finding was that the sale was fictitious and 
the -sale. deed was sham’ ` and 
entered into for.certain purposes, the 
logical result would be that the mortgage 
subsisted and a suit for redemption by 
the heir of the deceased mortgagor would 
be maintainable. ` Eswari Amma v. - Korah? 
expresses the-view that the definition of 
Jease under section 105 of the Transfer 
of. Property Act.shows ‘that what all is 
required is..transfer of a right to enjoy 
immovable property and it is not required 
that there should be exclusive possession 
with a person to constitute him a lessee 
of another. Chandu Katti . Kurup ` v. 
Gulam: Mohideen Sakeb?, states « that a 
sub-tenant who is in possession is‘a’ tenant 
only of his lessor’ and has neither. privity 
of contract nor privity of estate’ so -far 
the superior lessor is concerned; 4ñd that 
‘an order of eviction ‘obtained against thè 
chief tenant can be executed by évicting 
the sub-tenant who was not made party 
in the application for eviction. Kesari Chand 
v. Sankunni.Maistry4, makes it clear that 
under section 109 once the lessor transfers 
the property leased, the transferee of the 
property practically becomes stibrogated 
to the’ position of the iessor-transferor 
in respect of the rights and liabilities 
as .to the property so transferred; that 
the. section - itself makes a distinction 
between the rights of the lessor and the 
Oo —— 
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liabilities of the lessor; that as far as the 
rights are concerned,.they are automa- 
tically transferred to the transferee and 
by virtue of the transfer of the demised 
premises, the transferce becomes entitled 
to exercise the rights against the lessee 
in the absence of a contract to the con- 
trary; that as far as the liabilities are 
concerned the transferee does not auto- 
matically become liable to the lessee for 
those liabilities unless the lessee himself 
chooses to look to the transferee for the 
discharge of those obligations; that this 
is based on the general principle that a 
man cannot assign his obligations, that is, 
he cannot substitute someone else as 
the performer of his duty without the 
consent or authority of those to whom the 
duty is owing; that whether they are 
rights or obligations they must pertain 
to and concern with the property trans- 
ferred; that otherwise they will not be 
covered by section 109; that where a 
lessee had paid an amount to the lessor 
by way of advance refundable on the 
determination of the lease and it was 
clear that the lessee had paid the amount 
as security for performing his obligations 
under the lease, the payment does not 
touch upon or concern with the leased 
property and the obligation to repay the 
amount by the lessor is not an obligation 
or liability as to the property leased; 
and consequently a transferce of the 
lessor’s interest is under no obligation 
to pay such amount as a condition prece- 
dent to recovery of possession of the 
leased property from the lease. Govinda- 
rajulu Naidu v. Ayyaru Chettiar’, holds 
that section 111 (g) of the Transfer of 
Property Act contemplates three contin- 
gencies on the happening of which the 
lessor may re-enter; that in all the three 
cases, the sub-section provides that the 
lessor or his transferee should give notice 
in writing to the lessee of his intention 
to determine the lease; and though the 
notice need not be in accordance with 
section 106, a notice in writing to the 
lessee of his intention to determine the 
lease on one of the three grounds mcn- 
tioned in section 111 (g) ‘is necessary. 


In Arunachalam v. Estates Abolition Tri- 
bunal2, it is pointed out ‘that on the 
question whether a particular land is a 


1. (1972)2 M.L.J. 140. 
2. (1972) 2M.L.J. 594. 


iis MADRAS LAW JOURNAL 


{1973 


private land under the Estates Land 
Act, the decision of the Full Bench in 
Periannan v. Amman Koil', laid down 
inter alia the following propositions : 
(a) that cultivation of the lands or leasing 
of the lands under short term leases 
may be one mode of proof; (b) Intention 
to cultivate or resume for cultivating is 
also a test to decide that the land is 
private land and such intention may be 
established by. any other means, not 
necessarily by cultivation and .cultivation 
alone; (c) Essence of private land is 
continuous course of conduct on the 
part of the landholder asserting and 
acting on the footing that he is the absolute 
owner thereof and recognition and acccp- 
tance by the tenants that the landholder 
has absolute right in the land; (d) Mere 
proof that the landholder is the owner of 
both warams is not sufficient to prove 
that the land is private land; that the 


‘Supreme Court in Chidambaram v. Santana- 


ramaswami*, has reiterated the same pro- 
positions; and that Periannan v. Amman 
Koil, is still. good law. Taj Prakask 
Thaikkal v. Wahab®, lays down that the 
Civil Court has jurisdiction to entertain 
a suit for possession and mesne profits in 
respect of properties situate in an inam 
village covered by the provisions of 
the Madras Inam Estates (Abolition and 
Conversion into Ryotwari) Act of 1963 
when the statutory tribunals have not 
yet decided that the concerned lands 
are ryoti. 


Ramaswami Iyer v. Sendhil Tiruppani Katta- 
lait, declares that in respect of leases 
executed prior to the coming into force 
of the Madras Public Trusts (Regulation 
of Administration of Agricultural Lands) 
Act of 1961, the Madras Cultivating 
Tenants Protection Act will govern them 
and no registration of such decds is 
necessary. Govindaraja Mudaly v. Sri 
Eliamman Temple®, holds that there would 
be an agricultural operation within the 
definition of ‘cultivation’ in scction 2 (6) 
of the Madras’ Cultivating Tenants Pro- 
tection Act of 1955, only if two things 
co-existed, namely, basic and subsequent 
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operations; that the mere existence of 
the latter alone would not make the 
operation an agricultural onc; but that 
does not mean that both sets of operations 
should be done by tbe same individual 
or within a specified period of time; 
and that ihe e can be an agricultural 
lease in regard to a crop planted or 
raised already and existing on the land 
at the time when the lessee takes the 
property on lease. Mahalinga Voikkaran v. 
"Sellathammal!, decides that where during 
the. pendency of a revision petition 
against an order of eviction the tenant 
paid the arrears of rent as per an intcr- 
locutory order of the High ‘Court, it 
cannot be considered that there is any 
default on the part of the petitioner in 
the matter of payment of rent as would 
‘entitle the landlord to evict the tenant. 


Meenakshi Achi'v. Sadayappa?, points out | 


that the burden under scction 5 (2) 
of the Madras Cultivating Tenants (Pay- 
ment of Fair Rent) Act of 1956 of proving 
that the reduction of the gross produce 
to the extent of more than itwentyfive 
percent, is due to adverse seasonal condi- 
tions is upon the tenant; that reduction in 
the gross produce not due to adverse 
seasonal conditions but to circumstances 
like the negligence of the tenant ought 
not to be taken inte account whilc 
granting remission under section 5 (2); 
and that if as.a result of negligcnt delay 
in harvesting the crops damage had been 
caused by rats as well by spillage of grains 
in the fields, it would be wrong to attri- 
bute that portion of the damage to any 
adverse seasonal conditions. — 


Kalyana Rama Iyer v. State of Madras’, 
lays down that the constitutional validity 
of the Madras Land Reforms (Fixation 
of Ce‘ling on Land) Act,1961, cannot any 
longer be challenged in view of its inclu- 
sion in the 9th Schedule to the Consti- 
tution’ and it cannot be said that- the 
Legislature is incomeptent to consti- 
tute the ‘family’ defined in section 3 
(14) for the purpose of fixing the ‘cciling 
or to prescribe how the separate and 
joint propertics of the members have to 
be treated for the said purpose ; that the 
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definition of ‘family’ in section ,3 (14) 
does not import the notion of joint 
ownership of lands by the members of 
the family; that the rule of ejusdem 
generis will apply to the interpretation 
‘of the word ‘family’ in section 3 (34) and 
will connote a group of individuals 
having a joint interest or unity in title; 
but when the Act uses a definite -definition 
of ‘family’ it is not possible to restrict 
its scope with reference to the definition 
of ‘person’ in section 3 (34) or the defini- 
tion of ‘ceiling area’ in section 3 (2) antl 
to say that the holding by the family 
as such of the properties should be the 
basis for fixing the ceiling limit; that 
the definition in section 3 (14) has to be 
construed in the light of section 5 (1) (a) 
which provides for the fixing of the 
ceiling area: that from a reading of 
section 5 (1) (a) and (by it is apparent 
that the family is treated as a unit for 
fixing ceiling area, and so, it is not pos- 
sible to import the definition of ‘person’ 
into ‘family’ so as to bring in notions of 
joint ownership or of unity of title within 
definition of ‘family’; that section 5 (2) 
states that all the lands held individually 
by the members of a family or jointly 
by some or all the members thereof shall 
be decmed to be held by the family and 
this clause would be rendered meaning- 
less if it is held that the factual existence 
of joint ownership or a joint interest is 
a sine qua non for the existence of the 
‘family’ contemplated by the Act; that 
further, the definition of family is intended 
to apply not only to Hindus but to all 
persons governed by various faiths, 
Shanmugham v. Land Commissioner, Board 
of Revenue1, states that section 3 (29) of 
Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act, 1961, defines 
‘member of the Armed. Forces’ as mean- 
ing a person in the service of the Air 
Force, Army or Navy of the Union of 
India and includes a seaman; that it 
could not have been the intention of the 
Legislature that the benefit should be 
restricted only to those who happened. to 
serve in the Air Froce, Army or Navy 
aftcr the Union of India came into being 
in January, 1950; that in making the rules 
the Government have enlarged the scope 
of the benefit even to those who had once 
served the country; that the object of the 
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Legislaturé has to be given effect to by 
giving a rational meaning to the expres- 
sion; and, that theréforc:a member of the 
Indian National Army can be considered 
to’ be a member of the Armed ‘Forces for 
the purpose of claiming: priority under 
‘Rule 5 (1) of the Madras Land Reforms 
(Disposal: of: Surplus -“Lands).. ‘Rules. 
State of -Madras' v. Devaki Ammal', lays 
down ‘that a mother and ‘her illégitimate 
children, cannot be :treated as a ‘family’ 
under section 3 (14): that what the defini- 
‘tion ‘contemplates is‘a person, his or. her 
‘spouse and children born to that person; 
that- illegitimate ` children ‘will’ not be 
attractéd: by this definition and the words 
‘sons and daughters’ have to bé taken as 
referring only to legitimate children; and 
‘that where the illégitimate children’ were 
‘given: ‘separate properties and, as such, 
there:-was'no common bond which will 
‘bring them within the expression. ‘associ- 
ation of: individuals’ they would not 
‘come within the scope of section 3 (34) 
“of the Act. ‘Rajagopal . Pillai v. State of 
'; Tamil Nadu® holds that the provision in 
section: 10 (2) that the authorised officer 
‘should take into account the members 
-of the family who. are alive on the noti- 
‘fied: date would’logically mean that the 
‘authorised officer could fix the members 
.of: the family as on the notified date by 
taking.-into account the . substrdction 
therefrom by 4 minor becoming a major 
‘or’ by an unmarried: daughter getting 
married, who are by: virtue of the defini- 
tión: of:‘family’.excluded from the defini- 
tion. Somasundaram v. .State .of Tamil 
Nadu lays down that reading the expres- 
‘sion’ ‘or otherwise effected’. ejusdem generis 
with ‘the transactions .mentioned in 
section 20, namely, assignment, sale, 
gift,..exchange, surrender agreement or 
settlement, an assignment of land by 
the Government cannot be brought under 
that. section. Doraiswamy v. Land Com- 
missioner, Board: of. Revenue*, decides that 
a member of the Armed Forces, already 
owning and cultivating his own land and 
who has obtained an assignment of 
surplus land under the Act, cannot have 
a preference over a.landless agricultural 
labourer on a second occasion of further 
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assignment of surplus land in another 
village; and, if once a person who claims 
preference under rule 5 of the Tamil 
Nadu Land Reforms (Disposal of Sur- 
plus Land) Rules is provided for, then 
he has to stand by until the others in 
the other rungs of the ladder of preference 
‘are exhausted, and, after such exhaustion, 
if surplus lands are still available, then 
he can again project his entitlement and 
seek for such assignment. Sivarama- 
krishna Pillai v. Land Commissioner,<: Board 
of Revenue! points out that Rule 7 of the 
Tamil Nadu Land Reforms (Disposal of 
Surplus Land) Rules permits. an appli- 
cation for assignment of land being sent 
by. registered post, in addition to pre- 
senting it in person; that an application 
so despatched’ within. the prescribed 
time would constitute compliance with 
the rules though it reached the Authorised 
Officer a day Jater; and that where both 
parties were ex-servicemen and ‘entitled 
to equal treatment on .that score pres 
ference.cast having regard to the: extent 
of lands already held by the petitioner 
including the extent held by his wife in 
favour of the respondent was justified: 


Insolvency Law. 


In Gandhi v. Gitanjali? it is made clear 
that the question whether an assignment 
of the whole of a debtor’s property in 
discharge of an existing ~debt’ would 
constitute an act of insolvency .has to 
be determined with regard to the bona.fides 
of the transaction and the surrounding 
circumstances; that if the transfer is 
made for the purpose of enabling the 
debtor to continue his business, it would 
not be an act of insolvency even if the 
whole of the debtor’s property: is alienated, 
but if the transfer is just a cloak to defeat 
the ‘other creditors-it would be’ an act 
of bankruptcy; that in considering whether 
a present advance will prevent the 
assignment from: amounting to an act 
of bankruptcy the motive {or obtaining 
the advance would be matcrial but not 
necessarily the amount of the advance; 
that the advance need not be proportionate 
to the property charged nor equal to 
the existing debt.if it is made bona fide 
to enable the debtor to continue his 
business; if the lender intended by the 
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advance to enable the borrower to 
continue his business and reasonably 
believed that it would do so, the assign- 
ment would not constitute an: act. of 
insolvency; but if the effect of the assign- 
ment would, notwithstanding the advance, 
be to stop the debtor’s trade, an intention 
to defeat .and delay ‘creditors could be 
inferred with justification and the assign- 
ment would constitute an act of insolvency; 
and ‘that where a debtor transfers the 
whole of his property in disoharge ofa pre- 
existing debt leaving only a trivial portion 
of the consideration, the intention to. 
defeat and delay the’ other creditors. 
can easily be inferred. Sathar v. Official 
Assignee? holds that a sale’by the Official 
Assignee of an insolvent’s share in’ a 
registered trade. mark would be valid 
notwithstanding that the share of the 
insolvent therein is not ‘indicated in 


the Sale “certificate... Janammal v. Ranga- 


naikan®,’ decides that the non-disclosuré- 
of an equity of redemption possessed 
by the insolvent in the schedule of ‘assets 
will not affect the legal vesting of the 
insolvent’s propérty in the Official Assi- 
gnee; that mere inaction on the part’ of 
the Assignee in the 


revestirig of the properties of the insolvent; 
nor can theré be a revesfing on the ground 


of . the’ so-called abandonment of the- 


right, by the Official Assignee: that once 
there is a statutory vesting of the inso!“ 
vent’s: properties in the Assignee, unléss 
there is a révesting- order by the Court 
they will continue to vest in the Officia 
Assignee and there is no question of the 
property coming back to the insolvent or 
his heirs by .any-inaction or abandonment 
on..the part of the’ Official ` Assignee. 
Govindasami Chettiar v. Kalidoss Chettiar and 
Sons*, points out that the High Court 


will have power to interfere with any.. 


order passed in appeal by the District 
Judge irrespective -of whether ‘one had 
preferred an appeal to the District Court 
or not, but, the powers would be exercised 
only in accordance with the well-accepted 
principles as in the case of the power ‘con- 
ferred on the appellate Court by Order 
41, rule 33 of the Code of Civil Procedure : 
and, if in a revision petition filed by some 
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insolvent’s properties will not result in’ 
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of the persons who have preferred an 
appeal to the District Court a finding. is 
given which would make the adjudication 
of the other. respondents who had not 
preferred an appeal to the District Court 
incongruous, or unsustainable for reasons 
given in the revision petition filed by some 
of the persons who. have preferred an 
appeal to the District Court, the High 
Court will be justified in passing an order 
in favour of the persons who had not 
preferred an appeal to the District Court. ` 


Hindu Law and related statutes. 


In Shambu Prasad Singh v. Mst: Phool 
Kumari!, the Supreme Court makes it 
clèar that a family arrangement is based 
on an assumption of an anterior title and 
its acknowledgment in one to whom a 
property or part of it falls under the 
arrangement; ‘that it is not necessary 
that there’ must exist an anterior title sus- 
tainable in law in such a person which 
the’ others acknowledge;:that it is not 
necessary for a family settlement that 
there must exist actual competitive claims 
or disputes or that the arrangement must 
be backed by proper consideration; that 
even disputes likely to arise in future or 
preservation of family property and: 
honour would be sufficient to uphold an 
arrangement made bona fide between the 
members of the family; that the arrange- 
ment has'to-be considered as a whole for 
ascertaining whether it was made to 
allay disputes, existing or apprehended, 
in the interest of harmony in: the family 
or the preservation of property; that it is 
not necessary that there must exist a 
dispute, ‘actual or: possible in the future, 
in respect of each and every item of pro- 

erty and amongst all members arrayed - 
one against the other; and that it would 
be sufficient if it is shown that there were 
actual or possible claims and counter- 
claims by ‘parties in settlement whereof 
the arrangement as a whole had been 
arrivcd at, thereby acknowledging title 
in one to whom a particular property 
falls on the assumption (not actual exist- 
ence in law) that he had an anterior 
title therein. -Ponnamma v. Kumara Pillai?, - 
expresses the view that a kudipravarthi 
woman -{equated to a-devadasi of Tamil 
Nadu) can contract a valid marriage with 
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another Hindu and a presumption of 
marriage from long cohabitation could 
be invoked in her case just as in the case of 
any other Hindu woman. Subbu Reddiar 
v. Scetharaman}, holds that among Reddis 
of Tinnevelly district the marriage of a 
woman with her first cousin’s son is valid 
by custom, Fagan Mohan Rao v. Swarup 2 
lays down that since normally the factum 
of adultery is. difficult to’ establish by 
direct evidence of adultercus intercourse 
it has only to be proved by circumstantial 
evidence; that it is living in adultery 


and not stray acts that is a ground for’ 


dissolution of. marriage under section 13 
(1) (a) of the Hindu Marriage Act; and 
where parties having no permanent resi- 
dence stayed for four days within the juris- 
diction of the trial Court they could ‘be 
deemed to have “‘last resided” within the 
jurisdiction ofsuch Court within the mean- 
ing ofsection 1g ofthe Act. Balaj Singhv. 
Raj Kumari, decides that reading s€ction 28 
of the Hindu Marriage Act with section 
15 of the Madras City Civil Court Act 
together it is clear that if the petitions 
under the Hindu:Marriage Act had been 
disposed of either by the Principal Judge 
ofthe Qity Civil Court or by an Additional 
Judge thereofan app~al would lie straight- 
away to the High Court, but if the dis- 
posal is by an Assistant Judge of the City. 
Civil Gourt, an appeal shall lie only to 
the Principal Judge, especially where the 
value of the subject does not exceed 
Rs, 5,000, Suppanna Kavundar v. Subbu- 
lakshmi*, prints out that the proof of the 
existence of a joint family does net raise 
any presumption that propérty held by 
any member of the family was joint, but 
where it -was established. that the family 
had some prop*rties which from: their 
nature and relative value may have 
formed the nucleus from which the pro- 
p*rty in question may have been acquired, 
the burden would then shift to the party 
alleging self-acquisition to e*tablish affir- 
matively that it was acquired without the 
aid of joint family proptrty. Tirupura- 
sundari Ammal v. Kalyanaraman®, states 
that the burden lies on the persen who 
had taken a gift of property from a copar- 
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cener and sought to set up title against 
the non-alienating coparcener to prove 
that the gift was true, valid and binding on 
him. . Gopalakrisknan v. Meganathan* 
makes it clear that the mere fact that a 
member of a Hindu joint family was not 
in joint possession of the property does not 
mean that he has been ousted; it is for 
the member of the joint family who sets up 
a title by adverse possession in hims*lf 
to the joint family property to the exclusion 
of another member to establish the same; 
he should prove affirmatively that, to the 
knowledge of the other member, he was 
asserting title in himself exclusively, that 
the other member was completely exclu- 
ded from enjoying the property and that 
such:adverse possession with open assertion 
of exclusive claim continued for the statu- 
tory period of twelve years so as to extin- 
guish the right of the other member, 
In Shambu Prasad Singh v. Mst. Phool 
Kumari?, the Supreme Court points out 
that as between cosharers the possession of 
one is in law the possession ofall cosharers ; 
that to ‘constitute adverse possession, 
ouster of the non-possessing cosharer has 
to be. made out; that as between them 
there must be evidence of open assertion of 
hostile title coupled with exclusive posses- 
sion of and enjoyment by one of them to 
the knowledge of the other; that once the 
possession of a cosharer -has become 
adverse. as a result of ouster, a mere asser- 
tion of a. joint title by the dispossessed 
cosharer would.not interrupt the running 
of adverse possessions and the mere fact 
that a dispossessed cosharer comes and 
stays for a few days as a guest is not suffi- 
cient to interrupt the exclusiveness or the 
continuity of the adverse possession so as 
not to extinguish the rights of the dis- 
possessed cosharer, Nallathambi Goundan 
v. Vijayaraghavan®, indicates that so long 
as an application to record a compro- 
mise entered into by the manager ‘of a 
Hindu joint family was pending, the 
Court was bound to take note of any 
application made by junior members of 
the family to be impleaded as parties, 
especially when the complaint was that 
the compremise lacked bona fides and 
would cause loss to such members, In 
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Gommissioner of Gift-tax v. Getty Chettiar}, 
the Supreme Court declares that so long 
as a Hindu family remains joint, no 
coparceneér can predicate what his share 
in the joint family property is; that a 
partition of Hindu jcint family property 
cannot be considered as transfer in the 
strict sense; and it is not correct to say 
that in every cas? of partition in a Hindu 
undivided family there should first be a 
division of status and thereafter a division 
by metes and bounds, and there are innu- 
m“rable cases where a partition takes 
place without there being earlier any 
division of status. Kamakshi Ammal v, 
Balakrishna Pillai?, holds that it is not 
necessary that the intention to separate 
should be in writing; a member of a 
Hindu joint family seeking to separate 
himself from others, will have to make 
known his intention to the other mem- 
bers of the family from whom he seeks 
to separate; and the process of manifesta- 
tion may vary with circumstances, 
Um traparvathy v ..Bhagavathy Amma®, points 
out that under the patnibhagam custom, 
where it applies, when property is divided 
at a partition, one moiety goes to the son 
or sons by a first wife of the owner and. the 
other goes to the son or sons by the second 
wife, or as the case may be among the 
diff:rent wives of a Hindu; and. when 
there is no son to the first wife, she would 
not be entitled to claim any share in the 
property under the custom, though she 
may be entitled to a share under the 
Hindu Succession Act, Vadivelu Mudaliar 
v, Kuppuswami Mudaliar*, states that 
according to Hindu Law, when a trust is 
founded the trusteeship vests in the foun- 
der and his heirs, and if the founder had 
prescribed a line ofsuccession to the office 
of the trustee but the succession to the 
ofice had entirely failed, the right of 
management .reverts to the founder and 
his heirs, and it will be competent to the 
heir of the founder in whom the trustee- 
ship has vested owing to the failure of the 
line of the original .trustees, to create a 
new line oftrustees. Jayarama Naidu V. 
Tirupathi®, states that a bare trusteeship 
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to which only duties are attached is not 
property in any sense and that the ordi- 
nary rules of succession under Hindu 
Law would not apply to the office of 
trusteeship which is not property. 
Narayana. Pillai v. Dharmar!, lays down 
that where a hereditary trustee dies after 
the passing of the Hindu Succession Act,in 
the absence of any line of succession pres- 
cribed by the founder, the heirs of the 
deceased trustee will be entitled to succeed 
Hindu Succession Act, 
Tripurasundart Ammal v. Srinivasam Pillai?, 
lays down that section 6 of the Hindu 
Succession Act contemplates the existence 
of a coparcenary consisting of the proe 
positus and one or more males at the 
time of the death of the propositus, and, 
that in regard to property cbtained by the 
propositus as his share on partition of 
joint family properties section 6 will not 
apply to the devolution of such property 
and his divided son will succeed as.heir 
along with his widow, daughter and 
mother, Rangaswamy Gounder v. Rakkayyee 
Ammal’, declares that the word ‘entry’ 
in section 11 of the Hindu Succession 
Act denotes only the group of persons 
represented by the Roman numerals in 
Glass II inthe Schedule of the Act and 
not by the Arabic numerals, and hence, a 
brother’s daughter cannot exclude a 
sister’sdaughter, Ramaswami Goundar v, 
Ramaswami Goundar4, decides that where 
under the terms of a will after the lifetime 
of the testator and his widow, remainder- 
men were to enjoy the property absolutely 
and no power of alienation was given to 
the widow, the widow will have only a 
bare life estate which will not get enlarged 
under section 14 (1) but will fall under 
section 14 (2). Shanmughasundarathammal 
v. Narayana Konar®, states that the rule 
of devolution as laid down in secticn 8 of 
the Hindu Succession Act will apply only 
if succession opens after the Act came into 
force, which, normally but not necessarily, 
takes place at the time of the death of a 
male Hindu and the devolution may be 
long after the death of such Hindu. 
Saravanabhava v, Sellammal®, points out that 
almost all systems of law have recognised 
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that a pérson guilty of homicide cannot 
succeed to ‘the property of his victim, 
that section 25 of the Hindu Succession 
Act gives statutory recognition ta the 
principle, and there is no distinction in 
this. respect betwéén. inheritance and 
testamentary succession to the property 
of the person murdered. Jayalakshmi 
-Ammal v. Ganesa Iyer, makes it clear that 
the Hindu Succession Act, in so far as it 
covers the matters therein, is.meant to be 
„a complete Code relating to Hindu succes» 
sion and to that extent the Act prevails 
and’ the Hindu Law in respect of it will 
cease to operate;.that section 28 makes 
eit manifest that no person shall be, dis- 
qualified from succeeding to any property 
on the ground: of any disease, defect or 
deformity, or save as otherwise provided 
‘in the Act, on any other ground whatso- 
ever; and that means that the Act has 
‘made its intention specific that unchastity 
of a widow will, after the Act came into 
force, no longer: be a disqualification for 
her to succeed as .the father’s widow. 
Evidence : E 
In Udaipal Singh v. State of Uttar Pradesh?, 
the Supreme Gourt makes it clear that 
in cases where only circumstantial evi- 
‘dence is available at the outset one nor- 
‘mally starts looking for the motive and 
‘the opportunity: to commit the crime; 
-that if the evidence shows that the accused 
having ʻa strong enough motive had the 
opportunity to commit the crime and 
‘the established ‘circumstances on the 
‘record considered along with the expla- 
nation; ifany ,of the accused, exclude the 
reasonable probability. of anyone else 
being the real culprit, then the chaim of 
evidence can be-considered to be so com- 
plete as te show that within all human 
probability the crime must have been 
committed by the accused, and he may, 
‘in that event, safely be held-guilty on such 
circumstantial evidence. In Himachal 
-Pradesh Administration v. Om Parkash®, the 
‘Supreme Gourt points out- that circum- 
stantial evidence consists in various links 
‘in a chain ‘which if complete leads to the 
undoubted conclusion that the accused 
-and the accused -alone-could have com- 
mitted the offence with which he is charg- 
ed;that this evidence is much more depen- 
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dable than direct evidence provided. that 
no link in the chain is missing; and that 
while it is possible that each of these links 
may not by itself incriminate the accused 
or be conclusive against him the linking 
of all of them may forge the chain .in 
arriving at that conclusion.  amiappa 
‘Nainar v. Annamalai Ghettiar1, lays down 
that recitals as to boundaries in documents 


not inter partes are inadmissible in evi- 


dencé under sections 11, 13 (a), 32 (3) 
and, 32 (7) of the Evidence Act and the 
only method, by which recitals in a docu- 


‘ment not inter partes could be admitted in 


evidencé.is by examination of the execu- 
tant of the document in which such recitals 
as to boundaries are to be found. In 
Kanda Padayachi v. State of Tamil Nadu?, 
the Supreme Gaurt lays down that.a con- 
fession has to be adirect acknowlcdgement 
of the guilt.of the offence in question and 
such as would be sufficient by itself for 
conviction; that ifit falls short of.such a 
„plenary acknowledgment of guilt it would 
not be a confession evén though the state- 
ment.is of some incriminating fact. which, 
taken along with other evidence, tends 
to prove his guilt; that such a statement 
is admission but not confession, and, that 
admission of a fact however incriminating 
but not, by itself establishing the guilt of 
the maker of such admission would ‘not 
amount to a confession within the mean- 
ing of sections 24. to 26 of the Evidence 
Act. In Himachal Pradesh Administration v. 
Om Parkash®, the .Supreme Court holds 
‘that à'fact discovered within the meaning 
of section 27 must refer to-a material fact 
to which the information directly relates; 
-that in order to render the information 
‘admissible; the fact discovered must be 
rélevant and must have been such that it 
constitutes the information through which 
the discovery was made; that what should 
be discovered is the material fact and the 
information that is admissible is that 
which has caused that discovery so as to 
connect the information. and the fact 


-with each other as cause and effect; 


that ‘information which does not 
distinctly connect with the fact discovered 
or that portion of the information which 
merely explains the material thing dis- 


I l (to be continued) 
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covered is not admissible under section 27 
and cannot be proved; that section 27 
is brought into operation where a person 
in police custody produces from some 
place of concealment some object said to 
be connected with the crime of which the 
informant is the accused; that the con- 
cealment of the fact whichis not known 
to the police is what is discovered by the 
information and lends assurance that the 
information was true; that no witness 
with whom some material fact, such as 
the weapon of murder, stolen property 
or other incriminating article is nothidden, 
or sold, or kzpt.and which is unknown 
to the police can be said to be discovered 
aS a consequence of the information 
furnished by the accused; and a witness 
cannot be said to be discovered if nothing 
is to be found or recovered from him as a 
consequence of the information furnished 
by the accused; and, that information 
which disclosed the identity of the 
witness will not be admissible, Datuood 
Bibi v. Abu Bakkar Pulavar1, declares that 
genealogical tables not based on any 
record or: information gathered from 
others who had special means of know- 
ledge and who could notcome as witnesses 
for the reasons mentioned in section 32 
(1) are not by themselves of any eviden- 
tiary value and are usefvlonly for under- 
standing the evidence of the wintesses; 
that the statement ofa witness that when 
he was sixteen years old his paternal uncle 
had told him that a particular person was 
his paternal grandfather is admissible 
under section 32, clause (5) as a statement 
about the existence of a relationship made 
by.one having special means of knowledge 
before the dispute was raised; and that 
the statement of a witness that he heard 
the names of the ancestors of himself and 
another being mentioned at the time of 
fateha is certainly conduct which taken 
along with the mention of the names of 
the ancestors would certainly be admissi- 
ble as proof of the claim of the plaintiff, 
In Purushothama Reddiar v. Perumal?, the 
Supreme Gourt points out that the report 
of a police offisér deputed to cover elec- 
tion meetings is made by a public servant 
in the discharge of his official duties; that 
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when the issue before the Court hearing 
an election petition under theRepresenta- 
tion of the People Act is whether the 
returned candidate had arranged certain 
election meetings on certain dates for the 
purpose of finding out whether he had 
incurred expenditure more than the 
prescribed limit, the police 1eports regard- 
ing the meetings are extremely relevant; 
that they come within the ambit of the 
first part ofsection 35 of the Evidence Act; 
that while it is true that in election cases 
oral evidence has to be examined with a 
great deal of care because of the partisan 
atmosphere continuing even after the 
election, it will be wrong on the part of 
Courts to just brush aside the oral evidence 
even when the evidence is highly probable 
and the same is corroborated by unim- 
peachable documentary evidence; and that 
once a document is properly admitted 
the contents of that document are also 
admitted in evidence and can be looked 
into, though those contents may not be 
conclusive evidence. Saraswathi Ammal 
v. Annamalai Mudaliar1, decides that the 
presumption contained in section 114, 
Illustration (e) cannot be invoked in a 
case where the personal service is said 
to have been made on a deceased person. 
Thangaraj, Inre®, states that as an abstract 
rule oflaw the Court is not precluded from 
basing its conviction upon the evidence 
ofa single witness; that what countsis the 
quality of the evidence and not the quanti- 
ty; that under section 134 no parti- 
cular number of witnesses shall in any 
case, be required to preve any fact; that 
where the evidence of a sole witness suffers 
under a serious infirmity of its being 
partly reliable and partly unreliable there 
should he corroboration in material 
particulars by reliable testimony; that the 
Gourt must look for corroboration, more 
so, in Cases where several persons had been 
implicated, and the sole witness gives a 
varying and discrepant versions as to the 
details of the occurrence ; and that it is 
settled law that the evidence of a witness 
who falsely introduces eye-witnesses to 
the occurrence is not to be readily accepted 
but the Court should be very cautious 
and: look for corroboration, 
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Limitation : 


In Rebindranath Samuel Dawson v. Sivakami}, 
the Supreme Court decides that a person 
who had raised an objection to the 
maintainability of a suit to declare the 
setting aside of a revenue sale held by a 
revenue authority as without jurisdiction, 
for not impleading the Government as 
a party taken,at the very initial stage and 
had even at the stage of revision against 
the lower (ourt’s order rejecting the 
objection taken the risk of proceeding with 
the suit, cannot be deemed to have acted 
bona fide and it would not be a case of 
prosecuting previous proceedings bona 
fide for purposes of section 14 ofthe Limita- 
tion Act. Baby Ammal v. Rangababu?, 
states that where the period of limitation 
prescribed under the Limitation Act of 
1963 for a suit is shorter than that pres- 
cribed under the Act of 1908, then section 
30 of the former Act has to be applied; 
but, where the period prescribed for a 
suit under Article 120 of the Act of 1908 
had expired even prior to the filing of the 
suit the plaintiff cannot invoke section 30 
of the Act of 1963 and say that the suit 
has been filed within the time prescribed 
therein after the commencement of: that 
Act, Arunachala Goundar v. Alagappa 
Ghettiar?, expresses the view that as a 
general principle, the date of the decree 
of the trial Court is not the starting point 
of limitation for purposes of Article 116 
of the. Act of 1908 but it is the date of the 
final decree or the date of the appellate 
decree, SI, Education Trust v. Jagadambal* 
holds that where a suit for possession 
was filed when the Limitation Act of 
1908 was in force alleging prior possession 
and one of the defences taken was that the 
suit was barred by limitation under Article 
142 of that Act and the old procedure was 
applied and the suit disposed of on that 
basis, it is not possible to say that the 
suit was not barred by limitations by the 
provisions of the new Act; and that there- 
fore Article 142 will have to be applied 
even, to a suit for possession filed by a 
person having title alleging prior posses- 
sion and dispossession and such a suit 
will have to be filed within 12 years of 
dispossession. Rajaram Reddy v. Kesava 
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Reddiar4, states that when the Court had 
no jurisdiction to entertain a suit and 
returned the plaint, it is as if there was no 
plaint in existence in that Court and the 
re-pres€ntation after giving up a portion 
of the claim cannot be treated as a filing 
on the original date of presentation of 
the plaint. 


Givil Procedure Gode: 


In Muthuchamt Naicker vw. Senniappa Goun- 
dar* itis held that where the subject-matter 
of a suit is a general right of worship in a 
temple, the suit is one relating to a civil 
right and can be entertained by the civil 
Courts. Ottakara Samban v. Palmutiah 
Kudumban®, decides that a suit by a person 
who had been appointed nirganti and 
the appointment was later on set aside 
for a declaration that he was the nirganti 
and hence entitled tobe in possession of 
the suit property is maintainablein a civil 
Court and the suit is not barred by reason 
of section 13 of the Madras Act III of 
1895. Subbu Reddiar v. Sethuraman’, 
states that the principle of res judicata 
is based on the need for giving finality to 
judicial decisions; that what it says is 
that once a res judicata is it shall -not be 
adjudged again; that primarily it applies 
as between past litigation and return > 
litigation; that when a matter, whether 
on a question of fact or a question of law 
has been decided between two parties in 
on€ suit or proceeding and the decision 
is final either because no appeal was 
taken to a higher Court or because the 
appeal was dismissed, or no appeal lies, 
neither party will be allowed in a future 
suit or proceeding between the same 
parties to canvass the matter again; that 
this principle of res judicata is embodied 
in relation to suits in section 11, Civil 
Procedure Code; that when a former suit 
between the same parties in the. same 
Court and for the same reliefresulted ina 
decree of dismissal but the judgment left 
open, untouched and -undecided, all 
matters affecting the rights of parties, the 
decree does not constitute res judicata in 
the subsequent suit as such matters cannot . 
be said to have been “‘heard and finally 
decided” within the meaning of section 11 
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of the Civil Procedure Code. Krishnan 
v. Perumal Nadar', lays down that a 
subsequent suit is not barred by res 
judicata where the dismissal of the prior 
suit was not on merits and no finality 
could attach to such decision. Thiruval- 
loor Pillai v, Ramaswami Naidu®, points out 
that where the appellant was brought on 


record as the legal representative of his. 


deceased mother and had notice that the 
prop*rty in dispute was attached and 
brought to sale as belonging to the estate 
of the judgment-debtor, his deceased 
mother, he was bound under those circum- 
stances to assert his title to the property 
sought to be attached and sold at that 
stage; that the provisinns of Explanation 
IV to section 11 of the Code, were attrac- 
ted to the case and the appellant would 
be precluded from putting forward his 
independent title to the property. Gopala- 
krishna Iyer v. Subbaraya Iyer?, states that 
where the original suit was filed by the 
present plaintiff's mother’s sister, repre- 
senting the entire body of reversioners, 
claiming title to the suit property on the 
ground that it was the separate property 
allotted to her brother at a partition and 
the said right was again asserted -by the 
present plaintiff claiming to be the next 
reversioner, the earlier suit filed by the 
plaintiff’s mother’s sister would bar the 
present suit. Abdul Rahiman Rotther v. 
Stnkaran*, holds that where the plaintiff 
did not raise any objection before the 
Labour Court that it had no jurisdiction 
on the ground that the dispute was an 
individual and not an industrial dispute, 
and, on a writ petition filed by him, the 
High Gourt refused to permit the plaintiff 
to raise the contention that it was an 
individual dispute and not an industrial 
dispute, the order in the writ petition will 
clearly operate as res judicata and therefore 
it was not open to the plaintiff to chal- 
lenge the award of the Labour Court in 
the present suit. Vellachi Achi v. Rama- 
nathan Ghettiar®, decides that under section 
13 (b) of the Code a foreign judgment 
wuld: be conclusive only if there was an 
adjudication between the same parties on 
the merits of the case; that if the foreign 
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judgment was not based on merits, what- 
ever the procedure might be in the foreign 
country in passing judgment, the judg- 
ment would not be conclusive; that it 
would be open to the party against whom 
the foreign judgment is sought to be exe- 
cuted under section 44-A of the Code to 
resist the execution on the ground that 
the foreign judgment was not conclusive 
as it was not passed on merits; that the 
judgment-debtor can successfully resist 
execution under section 44-A if the decree 
given by the foreign Court is vitiated by 
any of the infirmities under section 13 (a); 
and that the fact that, out of the six 
exceptions, there hasbeen no violation of 
somé ofthe exceptions wlll not avail; and 
the decree can be executed under section 
44-A only if all the conditions of section 
13 fa) to (f) are satisfied. Madhavan 
(Unni v. Fayapandia Nadar1, decides that a 
proceeding in execution is comprehended 
under the expression ‘other proceeding’ 
occurring in section 24 (1) (a) of the Gode 
and where a decree of the District Munsif, 
Ottapalam, was transferred to the District 
Gourt, Tirunelveli, for execution as the 
properties sought to be proceeded against 
in execution lay within the judicial dis- 
trict of Tirunelveli and the District Court 
attached the properties and then trancfrr- 
red the execution prnceedings to the Sub- 
ordinate Judge of Tirunelveli, the Jatter 
was entitled to proceed against even those 
properties which were outside his jurisdic- 
tion but within the judicial district of 
Tirunelveli, Namachivaya Mudaliar v. 
Manickavelu and Go.?, states that under 
the proviso to section 51 the Court is 
bound to record in writing its satisfac- 
tion of one of the conditions prescribed 
in the section only when it is committing 
the judgment-debtor to prison and not 
when it is issuing a warrant of arrest; and, 
that the requirement prescribed under 
the proviso is not applicable before an 
order of arrest is made but is applicable 
only when the person is brought before 
the Court or arrested and produced 
before the Court and the Court is ordering 
the committal of the judgment-debtor 
to civil prison. Ghenchulakshmi Ammal v. 
Subbramanian®, holds that where a judg- 
ment-debtor had under a settlement onl 
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the rjght to enjoy the income from a house 
property and the right conferred on him 
could not be transferred and could not be 
attached, and sold equitable execution can 
be granted by appointment of a receiver 
to collect the rents and profits and after 
payment of municipal taxes and provi- 
sion for repairs to make over the balance 
for satisfaction of the maintenance decree 
against the debtor. Arumugha Goundar v. 
Marappa Goundert, points out that the 
principle underlying the exemption in 
section 60 is that artisans who depend for 
their livelihood on the tools which they 
possess or the implements of husbandry 
which they as agriculturists require to 
earn their livelihood should alone be 
exempted from attachment; and, the 
word ‘livelihood’ connotes the idea of 
‘means of living’ or ‘sustenance’ and an 
oil engine used as a quick mode ofdrawing 
water from a well is not indispensable 
to an agriculturist and cannot be regard- 
ed as an implement of husbandry. 
Thirumayee Ammal v. Palaniappa Gounder?, 
lays down that when a decree-holder has 
been given permission to bid and set-off 
and when the amount of the successful 
bid is less than the decree amount, the 
whole of the set-off must be deemed as 
made on the date of sale and the whole of 
the amount must be deemed to have been 
received or realised eo instanti the sale is 
mace and section 73 will give no benefit 
to the other decree-holders who apply 
for rateable distribution after the conclu- 
sion of the sale, however soon after its 
conclusion their applications may be made. 
Sundaramurthi Gramani v. Kesava Natcker®, 
expresses the view that where, on the 
judgment-debtor’s properties being 
brought to sale in execution of a money- 
decree, his brother put in a claim fer his 
half share of the properties and on its 
dismissal filed a suit and ultimately suc- 
ceeded in getting his right declared, but, 
in the meanwhile, in execution, the pro- 
perties were sold and the auction-pur- 
chaser without any objection on the 
part of the brother took delivery of the 
entire property, and thereupon the brother 
of the judgment-debtor filed an applica- 
tion under section 144 claiming restitu- 
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tion against the auction-purchaser in 
regard to the entire properties, section 
144 is not applicable. Nallathambi 
Goundan v. Vijayaraghavan}, makes it clear 
that it would be a travesty of. justice 
to hold that a party who is bound by the 
result of a litigation shall be denied an 
opportunity to draw the attention of the 
Court to some step whichseeks to prejudice 
his interests behind his back; that Order 
1,rule 8 specially enables a party so repre- 
sented, if he so desires, to come on record; 
that it was open to the junior members 
of a joint family to prevent the passing 
of a final decree on the basis of a com- 
promise between the manager of the 
joint family ard another party to the liti- 
gation instead of being obliged to file 
a separate suit to set aside the same, 
thereby giving rise to unnecessary mukti- 
plicity of proceedings and avoidable 
expense; and that it was the clear duty of 
the trial Gourt to have impleaded the 
junior members as parties exercising its 
jurisdiction under Order 1, rule 10, and 
its inherent powers under section 151 
of the Gnde. Panchapakesan v. Peria 
Thambi WNaicker®, ‘declares that not- 
withstanding the provision in Order 1, 
rule g, that no suit shall be defeated by 
reason of mis-joinder or non-joinder of 
parties and the Court may, in every suit, 
deal with the matter in controversy so 
far as regards the rights and interests of 
the parties actually before it, the Court 
will be justified in dismissing the suit 
ifthe necessary parties are not impleaded. 
Muniyandi v. Muthuswami Iyer*, holds 
that where rent in respect of paddy crops 


‘raised on the suit lands was due even at 


the time of filing a suit for recovery of 
rent in respect of each crop raised on the 
same lands during the same years and 
the claim was not included in the suit 
nor reservation made with the Court’s 
permission in that behalf, a subsequent 
suit for recovery cf arrears cf rent in 
respect of paddy crops would be barred 
under Order 2, rule 2; that it is not open 
to a party to split a claim in respect of 
the same arrears of rent into two and 
file one suit as a Small cause suit and the 
other as an original suit and say that 
the one is not barred by the other; and 





“4. (1972) 2 MLJ. 535. 
2. (1972) 2 M.LJ. 590. 
3. (1972) 1 M.LJ. 372, 


1) MARCH OF LAW 


that even if a tenant had executed diffe- 
rent muchilakas for different years, still, 
if, on the date the suit was filed arrears 
of rent w2re due for different faslis, then 
only one suit could be filed for all the 
claims; and if any claim was held over 
it wovld be barred under Order 2, 
rule 2, in any subsequent suit. Arjuna 
Goundar v. Pillavyar Goundar1, states that 
an endorser who had assigned a promis- 
sory note which, according to the maker, 
is without consideration has an equitable 
duty to indemnify the maker of the note 
for the loss which he may sustain if the 
suit was decreed in favour of the assignee, 
and the maker is entitled to have recourse 
to the third party procedure set out in 
Order 8-A. Ethiraj v.: Gopalaswamy 
Chetty®, decides that where in remanding 
a matter to the trial Court, the High 
Gourt had ordered that evidence must 
be recorded completely instead of merely 
taking a memo. of the evidence, but the 
trial Gourt again failed to do so and sent 
up som*thing in the nature of a memo. of 
evidence and the evidence was not read 
over in the presence of the judge nor 
signed by him, the matter must again 
be remanded to the trial Court to comply 
with the provisions of Order 18, rule 5, 
and that even if a specific ground had not 
been taken about non-compliance with the 
provisions of Order 18, rule 5, the High 
Court may take notice of it. Stwaminathan 
Ambalam v. Nagaraja Pillai?, lays down 
that where in first appeal the learned 
Judge without framing the point for 
determination as required by Order 20, 
rule 4 (2), and without discussing the 
evidence gives judgment, it cannot be 
said to be a judgment at all.  Manicka 
Mudaliar v. Munilakshmi Ammal4, decides 
that where the preliminary decree in a 
suit for partition declared the share of 
the plaintiff and provided that the 
plaintiff’s share in future mesne profits 
would be determined in the final decree 
proceedings and the determination of 
future mesne profits was again left to 
be decided in separate proceedings while 
the other matters provided under the 
preliminary decree were settled under 
the final decree, an application by the 
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plaintiff under Order 20, rule 12, subse- 
quently filed for determination’ of the 
future mesne profits is maintainable, 
Nanja Naicken v, Rangammalt, states that 
in a partition suit more than one preli- 
minary decree can be granted; that a 
partition suit must be deemed to be 
pending till a final decree is actually 
passed; that it is the duty of the Court in 
a partition suit to adjudicate upon the 
claims of all the parties who claim a 
share in the subject-matter of. the suit; 
and that a sharer who is impleaded by 
che plaintiff as a party to the partition 
suit in which a preliminary decree had 
already been passed but before the passing 
of the final decree, is entitled to a decla- 
ration of his share by either rectifying 
or amending the preliminary decree. 
Thyagarajan v. Sundaravelu2, lays down that 
where a preliminary decree awarding 
possession contains directions for enquiry 
into the future mesne profits, that part 
of the suit relating to mesne profits con- 
tinues to be pending and the decree- 
holder might move the Court to hold 
an enquiry and pass a final decree award- 
ing such profits without the necessity for 
filing an application in that behalf; that 
where a decree awarding possession is 
silent with regard to enquiry into future 
mesne profits and the decree has not 
completely disposed of the suit which, 
for one reason or another, continues to 
be pending. there is nothing in the 
Code prohibiting the decree holder fiom 
applying to the Court for enquiry into 
future mesne profits or the Court from 
ordering such enquiry; that where no 
relief for mesne profits is claimedin the 
plaint and the preliminary, decree does 
not provide for such relief, the relief 
can be claimed even for the first time in 
the application for passing the final decree: 
that in all these cases the enquiry must 
be concluded before the final decree is 
passed so that the result of the enquiry 
may be incorporated in the final decree; 
and that as regards mesne profits from 
property forming part and parcel of the 
corpus in the partition suit there cannot 
be a piecemeal final decree in respect of 
the same item of property, one relating 
to the corpus and another relating to 
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mesne profits. Kannappa Mudaliar v., 
Ghsllakutti Udayar!, expresses the view 
that Order 21,rule 2, applies to adjust- 
ment of a money decree also and the 
executing Gourt is bound to execute 
a decree even if the decree had been 
satisfied fully out of Court unless the 
satisfaction had been certified or recorded 
by the executing Court in the manner 
provided by Order 21, rule 2, Subra- 
maniam Gheltiar v. Murugappa Ghettiar?, 
points out that once the decreeholder 
makes a certificate under Order 21, 
rule 2 (1) the Gourt is bound to record 
the sarre, and no notice to the judgment- 
debtor is needed; that the judgment- 
debtor does not lose his protection merely 
because the Court fails to record that the 
adjustment has been certified by the 
decreeholder; and the decreeholder can- 
not take advantage by not re-presenting 
an application for certifying adjustment 
returned for correction. Kannappa 
Mudalier v. Chellakutti Udayar, states that 
in view of the proviso to Order 21, 
rule 57 (1), an order directing conti- 
nuance of attachment while dismissing 
an execution petition for default on the 
part of the decreeholder would be 
wrong and improper; but the excuting 
Gourt which passed that order had juris- 
diction to pass such a wrong order and 
the order will be binding on the parties 
thereto, Sundaram v. Rajamannar Chetitar® 
lays down that a mere creditor who has 
not even obtained a decree and who has 
not filed any execution petition has no 
focus standi to file an application under 
Order 21, rule go to set aside a sale of 
properties in execution against the judg- 
meént-debtor as a person whose interests 
are affected by the sale, Pandurangan v. 
Dasu Reddy*, holds that an application 
under Order 21, rule go will lie to set 
aside a sale even in cases where the sale 
had been confirmed and the sale certi- 
ficate issued, The Allied Industries Corpo- 
ration v. The Syndicate Bank®, makes it 
clear that where the hypotheca consti- 
tuted sufficient security, the executing 
Court will be exercising its jurisdiction 
wisely in dispensing with security under 
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the proviso to Order 21, rule go; that if, 
however, security was still wanted such 
security under that proviso should be 
the lesser of the amount mentioned in 
the sale warrant and the amount reali- 
sed; and that the security should have 
been called upon to be furnished before 
admitting the application and not after 
notice is served on the judgment-debtor. 
Nallathambi Goundan v. Vijayaraghavan}, 
points out that under Order 23, rule 3 
the Court must be satisfied that the 
comprorrise is a lawful compromise; that 
it could not be a lawful compromise when 
it rested. upon a fraudulent device to shut 
out and keep away persons who were 
vitally affected by the compromise fror 
placing their points cf view before the 
Court, that the mere filing of an appli- 
cation to record a compromise would not 
terminate the suit, but it is by the stroke 
of the judicial pen; and thet before that 
stage is reached the concerned persons 
had a right to be impleaded. Velan v. 
Narayanan @ Go. (P.) Ltd.?, holds that 
if the judge is of the cpinion that a case 
raises a triable issue, then, leave under 
Order 37, rule 3, should ordinarily be 
granted unconditionally; that if, on the 
other hand, he is of opinion that the 
defence raised is sham, false or frivolous, 
he should refuse leave to defend alto- 
ether; but where it is not possible to say 
whether the defence is a genuine one or 
not, than, the discretion is left to the 
trial judge to grant leave to deferd on 
certain conditions. Abdul Rasheed v. 
Basheer Ahmed, expresses the view that 
a grant of temporary injunction is a 
discretionary order for maintaining the 
status quo and to protect the interests of 
the parties pending disposal of the suit; 
that balance of convenience and judi- 
cial discretion are the key notes in dis- 
posing of such interlocutory applications; 
and that a person in possession, especially 
a lessee who continues to be in possession 
after the expiry of the lease, has strong 
grounds to have his possession protected 
till the disposal of the suit in which he 
seeks to get the suit properties for himself 
by means of the prayer for specific per- 
formance. In Thepfulo Nakhro Angomi v. 
Shrimatt Ravoluer4, the Supreme Cour; 
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states that while dealing with an appeal 
before it the Supreme Court has the 
pow:r to decide all the points arising 
from the judgment appealcd against, 
and even in the absence of an express 
provision like Order 41,ruleg2, it can 
devise the appropriate procedure to be 
adopted at the hearing; and there could 
be no better way of supplying the defi- 
ciency than by drawing upon the pro- 
visions of a g2neral Jaw like the Civil 
Procedure Gode and adopting such of 
those provisions as are suitable. Sellayya 
Pillai v. Dyvaraya Pillai!, lays down that 
where two views are possible on the 
construction of a document, the Court 
has no jurisdiction under Order 47, 
rule 1 to review the judgment. 


Penal Gode 


In Puianiappan,In re,? itis pointed out 
that the Penal Gode does not define 
unsoundnéss of mind and the Courts have 
treated the expression as equivalent to 
insanity; that insanity covers various 
degrees of mental disorder ranging from 
mild delusional state to extreme cases 
of paranoia or schizophrenia; that exemp- 
tion from liability is limited in Indian 
law only to those cases where the cogni- 
tive faculties are completely impaired 
and not to cases where the insanity 
aff:cts only the emotions and the will; 
that, as a ground of exemption, insanity 
must be coupled with an incapacity of 
knowledge caused thereby, namely, in- 
capacity of knowing (1) the nature of 
the act, or (2) the wrongfulness of the act 
or its illegality; that a man is ignorant 
of the nature of his act, when he is igno- 
rant of the properties and operations of 
the external agzncies which he brings 
into play, and he is ignorant of the quality 
of his act, if he knows the result which 
would follow but, is incapable of appre- 
ciating the elementary principles which 
make up the heinous and shocking nature 
of the result; that the second ground of 
exemption envisaged by section 84 
of the Penal Qode will apply to cases 
where the mental disease has only parti- 
ally extinguished reason, and covers 
delusions of the second kind which do 
not extend to the acts themselves but 
the person suff:ring under the delusion 
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knows the nature of the act done thcre- 
under ; that if the accused was conscious 
that the act was one which he ought not 
to do or that the act was contrary to the 
law of the land he is punishable; that 
the test is whether he can distinguish 
between right and wrong, not in the 
abstract but in regard to the particular 
act committed; that the standard to be 
applied is whether, according to the 
ordinary notions of reasonable men, the 
act was right or wrong; that a common 
way of applying the test is to ask, whether 
the man would have, in the circums- 
tances, committed the act if a police- 
man had been at his elbow; that in deci- 
ding whether a murder was the result of 
insanity, the fact that the murderer had 
no motive, that he did not make any 
pre-arrangrd plan to kill, that he had 
no accomplice in the criminal act, that 
he did not run away from the scene, 
that he made no efforts to avoid detection 
by destroying evidence of his crime by 
concealing the weapon of attack or the 
body of the victim and that he did not 
offer false excuses and did not make 
any false statement when arrested will 
be relevant circumstances. In Vivian 
Rodrick v. State of West Bengal), the 
Supreme Court states that in regard to 
the two alternate sentences prescribed 
in section 302, namely, death sentence or 
imprisonment for life, where there has 
been an ordinate delay in the disposal of 
the appeal (against conviction under 
section 302) by the High Court, such 
delay is a relevant factor for the High 
Gourt te take into consideration for 
imposing the lesser sentence, In 
Narasimhan v. Ghokkappa®, the Supreme 
Gourt holds that section 499 makes 
defamation in respect of an individual 
an offence; that under section 499 
Explanation 2, it may amount to defa- 
mation to make an imputation concern- 
ing a company or an association or col- 
lection of persons as such; but such a 
collection must be an identifiable body 
so that it is possible to say with definiteness 
that a group of particular persons as dis- 
tinguished from the rest of the community 
was defamed; that therefore, in a case 
where Explanation 2 is resorted to the 
identity of the company or the associa- 


— el 


1, (1972) 2 M.LJ. (S.C.) 3. 
2. (1972) 2 MLJ. (S.C) 6 


a 


24 


tion or, the collection of persons must be 
established so as to be relatable to the 
defamatory words or imputation; that 
such collection of persons must mean 
a definite and determinate body; that 
if a well defined class is defamed every 
particular member of the class can file 
a complaint even if the defamatory 
imputation in question does not men- 
tion him by name; that when a writing 
inveighs against mankind in géne€ral, or 
against a particular order of men, e.g., 
men of gown it is not libel; that it must 
descend to particulars and individuals 
to make it a libel; and that there is no 
diffrence in principle between the rule 
laid down in Explanation 2 to section 499 
of the Penal Code and the law applied in 
such cases in England. 


THE MADRAS 


Criminal Procedure Code. 


In Sundaram & Co. v. State of Tamil Nadut, 
itis held that where the police who effected 
a seizure were not armed ‘with a warrant 
under section 102 of the Criminal Pro- 
cedure Gide, and the mahazar was not 
` prepared in accordance with section 103 
of the Code andsuch a procedure as 
prescribed under the very rule from which 
the seizing authority drew the requisite 
power to seiz? was not complied with the 
entire process of seizure is vitiated. In 
Himachal Pradesh Administration v. Om 
Parkash®, the Supreme Court lays down 
that in an investigation under section 157 
of the Code, the recoveries could be 
proved by the solitary evidence of the 
investigation officer if his evidence could 
otherwise be believed; that it cannot as 
a matter of law or practice be laid down 
that where recoveries have to be effected 
from different places on the information 
furnished by the accused different sets 
of persons should be called in to witness 
them; and that the evidence relating to 
recoveries is not similar to that contem- 
plated under section 103 of the Gode, 
where searches are required to be made 
in the presence of two or more inhabi- 
tants of the locality in which the place 
to be searched is situate. In Narasimhan v 
Chokkappa®, the Supreme Court points 
out that in a case of group defamation, 


1. B 
2. (1972 
3. 


LAW JOURNAL (1973 | 


the procecdings are liable to be quashed 
wh’ re the complaint was not competent 
since the complainant was not an aggri- 
cved person within the scope ofsection 198 
of the Qode. State v. Karuppenna 
Thevart, holds that the power of an 
appellate Court in an appeal against 
acquittal is not different from that it 
has in en appeal against conviction; that 
the difference lies more in the manner af 
approach and perspective rather than in 
the content of the power; that in dealing 
with an appeal against acquittal the 
High Court will give proper weight and 
consideration to the views of the trial 
judge as to the credibility of the witnesses, 
the presumption of the innocence of the 
accused, the right of the accused to the 
benefit of doubt and the slowness of an 
appellate Court in disturbing a finding 
of fact arrived at by the trial judge; and 
that unless the conclusions reached by 
the trial judge are palpably wrong or 


based on an erronesus view of the law or 


that his decision is likely to result in 
grave injustice the High Court should be 
reluctant to interfere with his conclusions. 
In Himachal Pradesh Administration v. 
Om Prakash?, the Supreme Court makes 
it clear that under section 510 of the 
Code, a report regarding finger print 
given by the Director of the Finger Print 
Bureau can be acted upon without exami- 
ning the person who gave the report, 
unless the Court or the Public Prosecu- 
tor or the accused required the sum- 
moning and examining the person as to 
the subject-matter of his report; that 
the argument that while the report might 
be admissible the opinion will have to be 
justified is untenable; that the reason for 
treating the reports of the Director of 
the Finger Print Bureau as evidence 
without examining the person giving 
the report is that the comparison and 
identification of finger prints has now 
developed into a science and the results 
derived therefrom have reached a stage 
of exactitude; and that so long as the 
report shows that the opinion was based 
on observations which lead to a conclu- 
sion that opinion can be accepted, In 
Hazari Lal Gupta v. Rameshwar Prasad®, the 
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Supreme Court points out thatsections 496, 
497 and 498 of the Gode are not exhaus- 
tive of the powers of the Court in regard 
to the terms and conditions of bail parti- 
cularly when the High (Gourt under 
section 461-A deals with an application 
for modification of the conditions on 
which bail was granted by the lower 
Gourts; that in exercising jurisdiction 
under section 561-A of the Code the 
High Gourt can quash proceedings if 
there is no legal evidence or if there is any 
impediment to the institution or conti- 
nuance of proceedings, but the High Court 
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does not ordinarily enquire as to whether 
the evidence is reliable or not; and that 
where again, investigation into the cir- 
cumstances of an alleged cognisable 
offence is carried on under the provisions 
of the Gode, the High Gourt does not 
interfere with such investigation because 
it would then be impeding investigation 
and exercise of jurisdiction of statutory 
authorities in accordance with the pro- 
visions of the Code, 
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co-sharer against another, it is nêcessary 
to prove the requisite animus, to prescribe 
title adversely to the other sharer; When 
the co-sharer himself admits specifically 
that he had no such animus, it is very 
difficult to. assume that he has acquired 
title by adverse possession, 


N.S. Raghavan, for Appellant. 


K. Sarvabhauman, for Respondent. 


S.J. 


Decree of the lower 
appellate Gourt modified. 


Venkataraman and 
Maharajan, FJJ- 77 7 


Trustees of the Port of 
Madras v. 
Good Year India Limited, 
6th Fuly, 1972. ` 
l App. No, 205 of 1966. 


Limitation Act (IX of .1908), section 22 (1) 
—Suit for damages—Application to implead 
additional plaintiff—Date of application is 
the date on which the new party is impleaded. 


Justice requires that section 22 of the 
Limitation Act, 1908 should be construed 
as meaning that the date of the application 
should be taken as the date when the new 
party was impleaded. i 


R.G. Rajan, for Appellant. 


SIJ. ———— Ápteal dismissed. 


—— 





Kailasam, J. os 
A.M.S. Veerappa Chettiar v. 
Kalidoss Chettiar. 


26th Fuly, 1972- - 
i C.R.P. No, 2113 of 1971. 


Partnership Act (IX of 1932), sections 32 (3), 
72—Insolvency petition against pariners of a 
partnership—Retired partner —Public notice cf 
retirement not given—Liability to be declared 
as nsolvents. 


The liability created under section 32 (3) 
of the Partnership Act on a retired partner 
woudd not extend to his being liable to be 
adjudicated as an Insolvent. 


V. Srinivasan, for Appellants, 
N.G. Raghavachari, for Respondents. 
S.J. 


Kailasam, 7. 





Petition allèwed. 


P.S. Rama Rao @ 
P.R. Krishnamani Ammal. 


17th August, 1972. A.A.A.O. No. 93 
of 1970: 


Hindu Marriage Act (XXV of 1955), sec- 
tion g (1) and (2)—Restitution of conjugal 
righis—Application for—Burden of proof on 
the Applicant. 


Clauses (1) and (2) of section g of the 
Hindu Marriage Act will have to be read 
together. Sub-section (1) requires that 
before an aggrieved party applies by a 
petition for restitution of conjugal rights, 
he or she should prove that the other 
party had, without reasonable excuse, 
withdrawn from the society of him or her. 
If this condition is satisfied, when the 
other party enters on his or her defence, 
the grounds that are available to such 
party are those mentioned in section g (2). 
A reading ef clauses (1) and (2) of section 
g together clearly indicates that it is in- 
cumbent upon the party applying for 
restitution of conjugal rights to prove 


that the other party has, without reason- 
abie excuse, withdrawn from the appli- 
cant’s society. 


O.V. Baluswami, R.A. Mohanram and B.A. 
Ramesh Babu, for Appellant. 


S.V. Jayaraman, V. Kannan, for Respondent 
S.J. Appeal dismissed. 


Ramanjam, J. 
T.M. Chinnana Gounder v. 
. B.K. Dhasappan. 
26th September, 1972. 
C.R.P. No. 52 of 1972. 


Civil Procedure Code (V of 1908), Order 22, 
rul: 3, Order 1, rule 10—L-gal representatives 
— Application by some legal retresentatives 
ts come on record—Other legal representatives 
not filing application—Suit or appeal does 
not abate—Court can direct the party on 
record to bring on record the other legal re- 
presentatives—No time limit. 


Once an application under Order 22, 
rule 3 has been made by some of the 
legal representatives for bringing them- 
selves on record, the suit or appeal can- 
not abate merely because there are other 
legal representatives who have not chosen 
to come on record by filing a similar 
application. 


When once it is brought to the notice 
of the Court hearing a suit or an appeal 
that some of the legal representatives 
of the deceased party had not been 
brought on record the Court can direct 
the party on record to bring the other 
legal representatives also on record. 


When a person has filed an application to 
bring him on record as the legal re- 
pres2ntative of the deceased plaintiff 
in time, the suit either in whole or in 
part cannot abate and there is no time 
limit for bringing on record the other 
legal representatives as such matter is 
governed by Order 1, rule ro. 


S. Sethuratnam and T. Somasundaram, for 
Appellant, 


S. Thyagaraja Iyer, for Respondent. 
S.J. 


Petition dismissed, 





K. Veeraswami, C.J., and 
Raghavan, f. 
A.B.K. Kaliappa Nadar v. 
S.V.K.R. Amirthavala- 
vanudammal. 
5th October, 1972. 
G.R.P. No. 77 cf 1971. 


Transfer of Property Act (IV of 1882), section 
106— Registered letter by landlord to tenant— 
Letter returned with endorsement ‘not found’— 
Whether sufficient notice—Presumption—Scope 
—General Glauses Act (X of 1897), section 
27—Evidence Act (I of 1872), section 114. 


Once one of the methods contemplated 
by section 106 of the Transfer of Property 
Act, namely, sending the notice by post 
to the correct address of the tenant by the 
landlord, is adopted, a presumption 
follows not merely with reference to section 
27 of the General Clauses Act but also 
section 114 of the Evidence Act that it had 
reached the addressee, But the presump- 
tion is a rebuttable one and it may be 
shown by the tenant that he had actually 
no notice of the proceeding. 


A registered letter was sent by the landlord 
to the tenant at his correct address. The 
letter was, however, returned with the 
endorsement ‘not found’. Having regard 
to the facts of the case, the tenant was held 
to have had notice of the proceeding. 
O:V. Baluswami, for Petitioner. 

R. Gopalastwami Ayyangar, for Respondents. 
S.J. 


—— Petition dismissed, 


Railasam, J. 
K. Shanmugha Appah v. 
S. S. Abdul Hameed. 


18th September, 1972. 
C.R.P. No. 2556 of 1971. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 10 (6), (8)— 
Petition for eviction by one co-owner on behalf 
of himself and other co-owners—Written 
consent of other co-owners whether necessary— 
Class excluded by section 10 (8)—Maintain- 
ability of petition. 


The only class that is excluded under 
section 10 (8) of the Madras Buildings 
(Lease and Rent Control) Act is the class 
of persons receiving or who are entitled 
to receive the rent as agents. In other 
words, this sub-section is applicable only 
to the class of persons, covered by the 
words “or as an agent’ in the definition 
of “‘landlord’’, The other class of 
persons would not fall within section 
10 (8), and as such, written consent of 
the landlord would not be required. In 
the case of persons who are receiving rent 
on behalf of themselves or on behalf of 
any others or on behalf of themselves and 
others and who are mentioned in the 
definition ‘landlord’, the Court is not 
required to insist on the previous written 
consent of the landlord. 


It will be open to the Court to satisfy 
itself that the person making the applica- 
tion is making it on behalf of others 
receiving rent from other materials placed 
before it. 


G. Natarajan, for Petitioners, 
S.J. 


Ramamurti, 7. 


Petition dismissed. 





Palanivelu v, 
l Ouseph Mathai, 

20th September, 1972. 
S.A. No. 1611 of 1970: 


Transfer of Property Act (IV of 1882), 
sections 5 and 53—Surrender by life-tenant in 
Savour of remaindermen—No transfer of pro- 
perty involved, 


In the case of a surrender by a life-tenant 
in favour of the remaindermen, there is 
no transfer of property from the life- 
tenant and there is merely an effacement 
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Or eXtinguishment of the rights of the 
life-tenant, with the result the rights of 
the remaindermen get accelerated. The 
rights of the remaindermen are derived 
only under the document executed by 
the full owner and when a surrender deed 
is executed, full rights accrue to the 
remaindermen only in pursuance of the 
title derived under the settlement and the 
remaindermen do not derive any title 
from or through the life-tenant who makes 
the surrender. 


V. S. Rangaswami Iyengar, for Appellant. 
A. Subramanian, for Respondent. 
S.J. Appeal allowed, 


Maharajan, F. 


Mohammed Kunhiv. 
Mohammed Koya. 
13th October, 1972. 
Cr.R.C. No. 1088 of 1970. 
Cr.R.P. No. 1084 of 1970. 
Cr. M.P. Nos. 2702 of 1970, 
613 of 1972 and 989 of 1972. 


Criminal Procedure Code (V of 1898), section 
523—Income-tax Act (XLII of 1961), 
section 132—Search and seizure—Amount 
in Court deposit—Income-tax Officer filing 
application for the amount—Whether a person 
entitled to possesston—Power to search inci- 
dental to seizure. 


If the Income-tax Officer is clothed 
by the statute with the power to seize 
the amount in Court deposit, he would 
certainly be a person entitled to possession 
of the amount, because seizure is the 
process by which possession is procured, 
and it would be idle to draw a distinction 
between a person entitled to possession 
and a person entitled to seize. 


The primary power conferred by Parlia- 
ment upon the Income-tax Officer js 
the power of seizure. The power to 
enter and search any building or break 
open the lock ofany door, box, locker, 
safe, almirah, or other receptacle is only 
an incidental power, the exercise ofwhich 
will be only a means to the primary 
end, viz., the seizure. To say that the 
power of seizure is not exercisable 
unless it is preceded by the search of a 
building or breaking open of locks is 
to confuse the end with the means and to 


carricature the intention of the legis- 
lature, which in order to facilitate the 
power of seizure, has provided also 
for the ancillary power of invading 
the privacy of people, by entering and 
searching their buildings and- breaking 
open thereceptacles, Where the thing 
to be seized might remain concerned. 
Putting even the narrowest Constration 
upon clause (tit) of sub-section (1) of 
section 132 of the Income-tax Act, 1961, 
the Income-tax Officer has found the 
money in Court deposit only as a result 
of such search as has been contemplated 
in that section. 


G. Gopalaswami, for A. Ranganathan, for 
Petitioner. 


C.K. Venkatanarasimhan, Special Public 
` Prosecutor, for Income-tax Officer. 


The Additional Public Prosecutor 
K. Alagumalai,(Madras) for State. 


S.J. 


Revision case dismissed. 


[FULL BENCH] 


K. Veeraswami, G.J. 
Ramaprasada Rao and 


Paul, FF. 
K. A. Mathialagan v. 
The Governor of Tamil Nadu. 


11th December, 1972. 
W.P. Nos. 2968, 2969 and 3010 
of 1972. 


Constitution of India, (1950), Articles 154 
(1), 162; 163 (1), 164 (1), (2), 174 and 
36i (1)—Governor—Formal Head of Ad- 
ministration—Role of the Council of Ministers 
— Power to prorogue Legislative Assembly 
not in Gevernor’s discretion—-Mala fides 
cannot be imputed—Immunity of Governor. 


Taking Articles 154 (1), 162, 163 (1), 
164 (1) and (2) of the Constitution 
together, it is clear that though the 
executive power of the State is vested in 
the Governor, ana it shall be exercised 
by him either directly or through officers 
subordinate to him, he can do so only in 
accordance with the Constitution, that is 
to say, with the aid and advice of the 
Council of Ministers, and this is so in 
respect Of all his functions as Governor, 
subject to the exception in Article 163 
(1). * The executive power is, in substance 
and factually, exercised by the Council 
of Ministers which is collectively made 
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responsible to the legislature and not to 
the Governor. 

It will be a retrograde step and indeed, 
it will not be permissible to read the 
provisions of the Constitution in such a 
way, unless their language compels it, 
as to depart from the well established 
constitutional position that the President 
or the Governor is but a formal Head of 
Administration, with the real power 
factually wielded and exercised by the 
relative Council of Ministers. 

The exception in Article 163 (1) has 
reference only.to those functions of the 
Governor which he is expressly required 
by or under the Constitution to exercise 
in his discretion, and that has reference 
only to the two instances of functions of 
the Governor in Schedule VI to the 
Constitution. 

The exercise of the function of the Gover- 
nor in proroguing or dissolving the 
Assembly under Article 174 is not a 
function which he can exercise in his 
discretion, that is to say, to the exclusion 
of the ministerial advice. Since that 
matter is not, therefore, covered by the 
exception to Article 163 (1), in the matter 
of prorogation the Governor is bound 
by the advice of the Council of Ministers. 
The expressions in the Constitution like 
“in the opinion of the Governor ”, “if 
the Governor is satisfied ’’, do not have 
the effect of excluding ministerial advice, 
unless in the context and in the nature 
of things, such advice wili necessarily 
have no place. 


Ifin proroguing the Assembly the Gover- 
nor was bound to act by the aid and 
advice tendered by the Chief Minister, 
no lack of good faith or mala fides could 
be imputed to him. Article 361 (1) 
affords the President or the Governor 
absolute immunity. He cannot be made 
by any Court answerable to it for the 
exercise and performance of the powers 
and duties of his office, or for any act 
done or purporting to be done by him 
in the exercise and performance of his 
powers and duties. 

V. P. Raman, for Petitioners. 

M. K. Nambiar, for 1st Respondent (In 
all petitions), 

The Advocate-General, for 2nd and 3rd 
Respondents (In all petitions.) 

S.J. Petition dismissed. 





Ismail and 
Palaniswamy, F}. 
Thiruvengada Varadachariat 


v. 

3 Srinivasa Iyengar 
2nd August, 1972. 

"7 >" Appeal No, 592 of 1965. 
Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 63 
—Scope—Suit for recovery of possession of 
suit:temple and its properties—Trustees whe- 
ther hereditary trustees—Question to be decided 
by - Deputy Commissioner—Suit barred, 


Whatever be the policy underlying the 
Madras Hindu Religious Endowments 
Act, 1927,.it is clear from the scheme of 
thirigs: adumbrated in the 1951 Act’ and 
the’ 1959 Act. that -the Legislature has 
conferred exclusive jurisdiction upon the 
Deputy Commissioner to decide the dis- 
putes and matters: enumerated in the 
relévant sections. ~ 

If a particular office of trustee is admitted 
to be hereditary, the question as to whe- 
ther A or B is entitled to succeed is beyond 
the jurisdiction of the Deputy Commis- 
sioner under: section- 63 of the Act. But 
where A asserts that an office is hereditary 
and: claims appropriate relief on that 
basis and B denies that the office is here- 
ditary, but claims to have been appointed 
as a ‘Trustee by the Endowments Board, 
such a case would fall squarely within the 
ambit of section 63 of the Madras Hindu 
Religious and Charitable Endowments 
Act of 1959, even though the Board is 
not impleaded as a party. — 


T. R. Srinivasa Iyer, for Appellants. 


R. Gopalaswamy Ayyangar, K. N. Balasubra- 
manian and M, Srinivasan, for Respondents, 


S.J. Appeal dismissed. 
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, Ismail and 


Palaniswamy, FF. : 


The Madras State Bhoodan 
Yagna Board v. 
Subramania Athithan 


18th September, 1972. i 
: Appeal No. 604.0f 1965. 


Hindu Law—;Joint family—Family owning 
immovable properties—Manager . cf „joint 
family making a gift of a portion of the family 
properties—Gift for charitable purpose—Vali- 
dity. 


A gift to a stranger of joint family 
property by the manager of the family 
is void. 


It is true that section 30 of the Hindu 
Succession’ Act confers power upon a 
member of a-joint family to make a will 
in respect of his interest in the joint family 
property. But that principle cannot be 
extended to a case of a gift, which is a 
transaction inter vivos unless the statute 
itself specifically recognises it. ‘The Act 
has not made any provision.for making a 
gift by a manager of a joint family of his 
interest in the joint family. property 
and as such section 30 does not avail 
to a manager of a joint family and the 
gifts by him are invalid even as regards 
his interest in the joint family properties. 


S. Mohan and K. Alagiriswami, for 
Appellant. 

S. Rathinaswamy, for Responcent. 

S.J. Appeal dismissed. 
Kailasam, F. 


Periasami Achari v. 
President, Iluppur 
Panchayat Board. 


31st October, 1972. 
C.R.P. No. 1201 of 1971. 


Civil Procedure Code (V of 1908), section 148 
r—Suit dismissed for default—Petition for 
restoration—Restoration ordered subject to pay- 
ment of costs before a specified date—Costs not 
paid in time—Petition for extension of time 
Jor payment of costs after the expiry of the 
specified date — Court can grant time. 


Section 148 of the Code of Civil Proce- 
dure deals with the power of the Court to 


grant time. The wording of the section 


allows extension of time even if the origi- 


nal; period fixed: has expired. | 

It ig not-necessary that the extension of 
timé should -be asked ’for before the expiry 
of the period. B 
C. L. Vijayaraghavan for K. Raman, for 
Petitioner. - a A 

V. Radhakrishnan, for Respondents 1- and 
2, and 6 to 8, a 
S.J. 


Petition allowed. 


Ramaprasada Rao, J. 
7 A.Somu Achari v. 
R; Rajamanickam. 

gist October, 1972. 
C.R. P. No. 1954.0f 1972. 


‘Civil Procedure Code (V-of 1908), section 115 
—State Transport Appellate Tribunal=— Juris- 
diction—Question not raised in appeal—Cannot 
be raised at a later. stage: 


The question whether a tribunal has 


jurisdiction or-not.could.be raised by way, 


ofa plea in tlie objections: before. the:tribu- 
nal concerned’and the tribunal has the 
authority.to decide that. matter; If that 
plea is not raised, it.cannot be raised at a 
later stage. 


R. Natesan, for Appellant. | 
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V. Subramaniam and A.K. Mylsamy, for 
Respondent. . 'o Ys 


Soja 
Kailasam, 7. 


` ìà -i 
> ot. Petition dismissed. 


N. Gomathi, v... 
r _ _S. Natarajan. 
13th November, 1972. | = 
C-R.P. No: 1561 of 1972.- 


Hindu Marriage Aci (XXV of 1955), sections. 
19 and 21, Civil Procedure Gode (V of: 1908), 
sections 3 and 20—Petition for judicial sepas, 
ration—Application for. interim’, maintenance. 
by. wife—Furisdiction—Provisions of Civil 
Procedure Gode applicable. ©. |’ on 
Reading sections ` 19. and..24, of the 
Hindu -Marriage Act and sections3 and; 
20 -of the: Cade of Civil. Procedure the; 
Court will be justified in holding. that. 
ihe provisions of the Code: of. Civil ,Pro- 
cedure are also applicable to.applications 
under the Hindu Marriage Act and. the, 
Court within whose jurisdiction the defen- 
dant is residing will have jurisdiction. 

G. Ranganathan for K. S. Sundaram, for 
Petitioner. i 7 
N. S. Raghavan, for Respondent. 

S.J. 


Petition allowed; 


a a a aa = 


VY. Ramaswami, F. 
A. Ramavel v. 
M/s. Pandyan Automobiles, 
Pvt., Ltd., Madurai. 
Gth Fuly, 1972. : | 
S.A. No. 918 of 1970. 


Limitation Act (IX of 1908), section 20— 
Suit for recovery of money—Subply of motor 
cor farts—Debtor making payment by 
cheque signed by a third party—Whether 
acknowledgment of liability—Interpretation. 


In order to give a fresh start of limita- 
tion under section 20 of the Limitation 
Act of 1908, an acknowledgment of pay- 
ment must appear in the handwriting 
‘of or in a writing by the person making 
the payment. If the payment towards 
the debt was made by the debtor himself, 
the writing required is the writing of 
the debtor. But if the debtor chose to 
‘pay the amount towards the debt 
through his authorised agent, then, the 
acknowledgment in writing must be by 
‘tthe agent who actually paid the amount 
towards the debt. ` 


“The. conditions ‘laid down in section 20 
“will have to be strictly complied with and 
there is nO question of an extension of 
that principle to any other category ‘of 
acknowledgment. | 


K. Sarcabhauman and T. R. Mani, for 
Appellant. 


R. Gopalaswami Ayyangar, for Respondent. 


S.J. Appeal part'y 
allowed. 
Raghavan, F. 
Nagammal v. 
Ayyavu Thevar. 
‘28th Fuly, 1972. 


S.A. No. 1245 of 1970, 


‘Transfer of Property Act (IV of 1882), 
-section 55 (2) (6)—Agreement of sale of 
‘immovable fproperty—Defect in title—Pur- 
‘heser resainding contract—Return of purchase- 
-money—Buyer entitled to charge on the 
jproperty. 


‘Section 55 of the Transfer of Property 
Act, deals with rights and liabilities of 
‘buyer and seller both before completion 
and after completion of a contract of 
‘sale. 
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Even if the buyer was aware of the defect 
in title of the vendor at the time of the 
contract, he will be entitled to claim a 
return of the purchase-money under sec- 
tion 55 (2) of the Transfer of Property 
‘Act. Section 55 (6) has application only 
to the rights of the parties prior to the 
execution of the sale-deed. 


Where the contract goes off by reason 
of the default of the seller and without 
any default on the part of the buyer, the 
buyer does not lose his charge, After 
the amendment in 1929, the charge can be 
enforced not only against the seller but 
against all persons claiming under him 
irrespective of notice. 


K. Sarvabhauman and T. R. Mani, for 
Appellant, 


Gopalarainam and P. N. Venugopal,- for 
Respondent. 


S.J. Appeal dismissed. 


V. Ramaswami, 7. 


Ponnappa Nainar v. 
i, oe Ponnuswamy Nainar. 
22nd September, 1972. 

S.A. No. 1589 of 1970. 


Limitation Act (IX of 1908), Article 89— 
(Limitation Act (XXXVI of 1963), Article 3) 
uit for accounts—Agent authorised to 
covlec! rent —Death of the principal—Subsequent 
death of the agent—Suit by legal representatives 
of the deceased principal against the legal repre- 
sentatives of the deceased agent—Limitation— 
Contract Act (IX of 1872), section 201. 


P and A jointly owned a house. The 
house was let out. P authorived the 
tenant to pay the entire :ent to A in 
January, 1954, died in May, 
1954, leaving behind his wife and 2 
sons. A who continued to collect rents 
died in September, 1964. In February, 
1963, A sold the property to a third party. 
In November, 1965 P’s wife and sons filed 
a suit for accounts against the legal re- 
presentatives of A. 


Held, 


Under section 201 of the Contract Act, 
an agency is terminated by either the 
principal or the agent dying and therefore, 
a suit against the agent for accounts forthe 
period during which he acted as agent 


under the deceased must be brought 
within’three years of the death as laid 
down in Article 89 of the Limitation Act, 
1908, corresponding to Article 3 of the 
Limitation Act, 1963. This will cover 
the period prior to the principal’s death. 


Subsequent to the principal’s death no 
agency has been established between 
the legal representative of the original 
principal and the agent as his legal repre- 
sentatives. 


Limitation will start for each payment 
from the date of payment and the suit 
will have to be filed within three years 
with reference to each one of the pay- 
ments. 


The suit in the circumstances of the 
case is clearly barred -by limitation. 


V. P. Kumaravelu and S. Vaithilingam, for 
Appellant. 


Respondent. 
Appeal allowed, 


S. Balasubramaniam, for 
S.J. 


Raghavan, 7. 
M/s. Kirorimal Kashiram v, 
B. R. Venkatachalapathy 
hettiar. 
Gth October, 1972. S.A. No. 367 of 1970. 


Sale of Goods Act (II of 1930), seciton 54 (2) 
—Contract for siule of gram—iAdvance paid 
by buyer—Buyer cancelling contract—Resale 
of gram by seller—Buyer whether liable for 
the difference between sale price and contract 
price. 


Where the property in the goods did not 
pass to the buyer, the resale by the seller 
cannot be at the risk of the purchaser. 
Hence it is not open to the seller to claim 
the difference between the contract price 
and the price which the goods fetched 
at the resale. 


R. Vedantham and M. Srinivasan, for Appel- 


lant. 


V. P. Raman and N. R, Chandran, for Res- 
pondents. 


S.J. 


Second Appeal dismissed. 
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Raghavan, J. 
Parameswaran Thambi v. 
Madhavan Pillai. 
27th October, 1972. 
C.R.P. No. 2357 of 1971. 


Civil Procedure Code (V of 1908), section 115, 
Order 5, Ru'e 17—Suit on promissory note— 
Summons refised by defendant—Ex parte 
decree passed—Petilion to set side ex parte 
decree—Knowledge of the suit emno' be 
presumed becuse the summons wis refused. 


A filed a suit on a promissory note against 
B. Summons was returned with the 
endorsement that B refused to receive 
the summons. An ex parie decree was 
passed against B. B thereafter filed a. 
petition to set aside the ex parie decree. 


Held, 


From the circumstance that the summons. 
was refused, knowledge of the suit in which. 
the summons was issued cannot be pre- 
sumed. Since the summons had not been 
duly served on B in accordance with 
law and the procedure under Order 
5, rule 17 Civ‘! Procedure Code, had not 
been followed, B was entitled to have the 
ex parte decree set aside. 


P. Ananthakrishnan Nair, for Petitioner. 
R. Sundaram Iyer, for Respondent, 
S.J. Petition allowed. 


Ismail, Fo > 7 o ` 

E | KR. PR. AL. R. Meyyappa 
a: Chettiar v. 

KR. PR. AL, R. Shanmugha 

-= Chettiar, 

8th September, 1972. 

, S.A, No. 642 and 643 of 1968. 


Hindu Law— Joint familyp—Foint family 
properiy—Suit for accounts—Claim of ouster 
by some co-owners— Validity, 


Where some co-owners claim title to a 
joint family property by ouster, they can 
succeed only by showing the particular 
point nf time -at which they asserted 
hostile litle tə the property in themselves 
to the knowledge of the other co-owners 
and had been in enjoyment of the pro- 
perty thereaftcr in their own right fora 
period of [2 years and more. 


R. Desikan, for Appellant, 


A. Sundaram Ajyar’ and K, N., Balasubar- 
maniam, for Respondent". 


S.J. Appeal dismissed. 


m a 


K. Veeraswami, C.F. and 
Raghavan, F. 
* I. A. Abdul Hamid v. 
` The Collector of Central 

Excise, Madras. 

2nd November, 1972. 
l W.P. Nos. 1498 and 

1499 of 1969. 


Gold (Control) Act {XLV of 1968), 
sections 16 (5) (a) and (b)—Gold articles and 
ornamen:s—Seizure of sovereigns—Interbreta- 
iion. - 


What section 16 (5) (b) of the Gold 
(Control) Act speaks of ore articles and 
ornaments, and, if both ofthem are owned 
possessed, held or controlled by an indivi- 
dual or family, then the proper provision 
which will be attracted is clause (b). 
There is no justification for the construc- 
tion that the limit placed by section 16 
(5) (2) should be imported into clause (b). 


S, Chellasamy, for Petitioner, 


K. Parasaran, Standing Counsel for Central 
Government, for Respondent. 


S.J. 


Petitions allowed. 


M—N RC 


K. Veeraswami, C.F. and 
Paul, F. 


T.G. Appanda Mudaliar v, 
State of Madras. 

2ond November, 1972. 
W.A. No. 129 of 1967. 


Tamil Nadu Hindu Religious and Ghari- 
table Endowments Act (XXII of 1959), sec- 
tion 2 (1)—-Jain Institution—Notificaticn by 
the Government extending the provisions of the 
Act to the institution—Validity of Notification 
—Section 2 (1) not arbitrary, 


By a notification, the Government of 
Tamil Nadu extended the provisions of 
the Tamil Nadu Hindu Religious and 
Charitable Endowment Act, 1959 as 
applicable to a temple in Thanjavur 
District, which was a Jain institution, 
The trustee challenged the validity of the 
notification, 

Held, while prima facie the Act is not 
made applicable to Jain institutions and 
endowments, ther> may be grounds 
which make it necessary for the appli- 
cation of the Act to ‘such institutions 
and endowments, 


In the circumstances of the case, the 
notification proposing to apply the Act to 
the institution was not arbitrary, 

Section 2 (1) ofthe Act does not provide 
for two remedies, The power under 
section 2 (1) in not arbitrary, 

V. Vedantachari, for R. Sundaralingam and 
N. Vanchinathan, fur Appellant, 


Government Pleader, for Respondent. 
S. J. Appeal dismissed, 


Ramanujam, and 
V. Ramaswami, JJ. 
A: M. Sali Maricar v, 
The Income.tax Officer, 
Circle I (1), Nagapattinam. 
6th December, 1972. 

W.Ps. Nos. 594 and 595 of 1970, 
Income-tax Act (XLII of 1951), section 
140-A (3)—Leoy of penalty for non-pay- 
ment of tax within 30 days of furnishing the 
retirn—Constitutional valid ty—Constitution 
of India, Articles 19 (1) (£), 14, 248 and Entry 
97 of List I, 

Any provision which authorises the taking 

the Government of the retained 
income of the citizen would be confis- 
catory unless it is saved by Article 19 (5) 
of the Constitution, Looking at the subs 
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stance of section 140-A (3) of the Income- 
tax Act, 1961, there could be no 
doubt*that it deprives-or takes away from 
the owner his retained income and thus it 
is cOnfiscatory in nature, That the penalty 
levied under sect‘on 140-A (3) is not 
compensatory or interest for delayed 
payment of the tax or retention, is clear 
from ‘the fact that ithas no relation to 
the duration of the delay or the wilful 
or other nature of the violation to pay or 
the inability to pay the tax. There is not 
even a power to extend the time tor 
payment. Itis also not related to the 
quantum of the tax payable except that 
the penalty is attracted if the tax 
payable exceeds Rs. 500. 


The test is not what is actually done in 


exercise of the powers under section 140-A ` 


(3) but what the section enables to be 
done by the assessing authority. The 
power to levy penalty under section 
14°-A (3) is very wide and enables levy 
of penalty even in cases where the delay 
in payment was bona fide or due to inabi- 
lity or other good reasons and the amount 
of penalty is also not made dependent 
on the amount of tax payable or the 
length of time of the delay. 


The provision for confiscation of property 
for non-payment of tax arrears could not 
be sustained as a provision ancillary or 
incidental to enforcement of payment 
and, therefore, a reasonable restriction 
under clause (5) of Article 19 of the 
Constitution. Even as a punishment for 
failure to pay the tax within time, the 
legislation could not be sustained from 
the attack of Articlé 19 (1) (f). The 
provision has no rationale or intelligent 
connection With the recovery of the tax 
itself. Far from effectuating recovery, 
the levy of penalty may even frustrate 
the very object. ° 


Ifthe penalty under section 140-A (3) is 
confi-catory in nature that could not be 
taken out of the purview of Art. 19 (1) 
(f) by providing procedural safeguards 
alone. 


Tax due and payable under section 
140-A (1) of the Act is a civil debt. A 
power to levy penalty which is not com- 
pensa‘ory is neither incidental nor ancil- 
lary to the power of recovery and it is not 
inherent in the power to recover the tax 


S.J. 


payable, Failure to pay tax due and 
payable attracts only'a civil liability. 
Tne penalty levied under section 140-A 
(3) of the Income-tax Act is not com- 
pensatory for delayed payment or reten- 
tion of tax, 


Section 140-A (3) of the Act authoris- 
ing the levy of penalty for failure to pay 
within 30 daysof furnishing the return 
the tax payable under Section 140-A, (1) 
is confiscatory and is not saved under 
Article 19 (5) of the Constitution. 


There is no hostile discrimination .in 
section 140-A (3) against the petitioners. 
The discretion vested in the Income-tax 
Officer has to be exercised in a judicial 
manner. Whether in a given case the 
power .has -been properly excrcised or 
not in Open fo question in appeals and 
further:-appeals. Thus there is an effective 
check on the exercise of power by the 
Income-tax Officer. Section 140-A- (3) 
dces not infringe Art. 14 of the Constitu- 
tion on the ground of arbitrary and un- 
guided power. 


The power to legislate on pena'ty 
for failure to pay the tax is comprehended 
in Entry 97 of List I and Art, 248 of the. 


Gonstitution.. Section 140-A (3) of the | 


Incon e-tax Act is, therefore, not beyond 
the legislative competence of Parliament. 


K. Kesava Iyengar, for K. Yamunan, for 
Petitioner (In both Petitions.) 


Standing Counsel for IJncome-tax, for 
Respondents (In both Petitions), 


Petitions allowed, 


# 


Raghavan, F. 
Sivaramalinga Thevar 


J. 
V. S.T. Ahmed Haseem, 


29th September 1972. 
l S.A. No. 1501 of 1970. 


Transfer of Property Act (IV of 1882)— 
Moveable Prop:rty—Sale of Lorry—Part 
consideration paid—Delivery of possession 
effected— Transfer of registry not effected— 


- Suit for balance of consideration—Whether 


amount can be withheld by purchaser—Effect 
of not obtaining transfer of Registration 
certificate. 


“5° sold a lorry to ‘A’ for a consi- 
deration of Rs. 9,750. ‘A’ made part 
payment of Rs. 5,000. and took delivery 
of possession. of the lorry. However, 
transfer of registration was not effected, 
Subsequently, ‘S’ filed a suit for the 
balance of consideration, ‘A’ contended 
that the balance of consideration was 
payable only at the time when the 
registration certificate is transferred and 
that the transaction of sale was not 
complete until the transfer of the regis- 
tration certificate was effected. 


Held, that a perusal of the relevant 
exhibits leaves no room for any doubt 
that the transfer of registry is not a 
condition precedent for payment of the 
balance of consideration, The sale 
having been completed and ‘A?’ having 
taken possession of the lorry, €A?’ was 
bound to pay the balance of considera- 
tion.. The transaction of sale having 
been completed, the effect of not obtain- 
ing the transfer of the registration 
certificate will only mean that the 
owner, in whose name the registration 
certificate stands will be liable for any 
accident occurring by reason of the 
running Of the lorry. The passing of 
title to the property does not depend 
upon the transfer of the certificate of 
registration, 


P. S. Ramachandran, for Appellant. 


T. Martin, S. Narayanaswamy and Inba- 
rajan, for Respondent. 


S.J. 





Appeal allowed, 


M—NRC 


1] 


Gokulakrishnan, 7. 
Y. Namberumal Chetty 


v. 
S. V. Viswanatham Chetty 

12th October, 1972. ` 
C.R.P. No, 300 of r971. 


Madras Buildings (Lease and Rent Control) 
Act (XVII of 1960), section 7 (2) (a)— 
Agreement by tenant to pay half yearly Muni- 
cipal tex— Not hit by section 7 (2) (a). 


A demand made by the landlord on the 
tenant for the Municipal Tax as per 
agreement cannot be hit by section 7 (2) 
(a) Of the Madras Buildings (Lease and 
Rent Control) Act. 


Janakiraman, for Petitioner. 


C. B. Dorapathy, for Respondents Nos, 12 
and 4 to 8, 


S. J. 


Maharajan, F. 
The Madras State Electricity Board, 
Coimbatore 2. 
The Coimbatore Agro Industries 
Ltd., Coimbatore. 
13th October, 1972. 
A.A.O. No. 323 of 1970. 


Arbitration Act (X of 1940), section 34— 
Gontract—Dispute between parlies—Suit filed 
by one party—Suit stayed as involving dispute 
falling within the arbitration clause— 
Validity, 


If it is necessary to have recourse to 
the terms of the contract for the pur- 
pose of deciding a matter in dispute, it 
must be held that the matter is within 
the scope of the arbitration clause and 
arbitrators have jurisdiction to decide 
the case, If the dispute in whether the 
contract which contains the clause has 
ever been entered into at all, that issue 
cannot go to arbitration under the 
clause, for the party who denies that he 
has ever entered into the contract is 
thereby denying that he has never joined 
in the submission, Similarly, if one 
party to the. alleged contract is conten- 
ding that it is void ab initio, the arbitra- 
tion clause cannot operate, for cn this 
view, the clause itself is void. Butin a 
situation where the parties are at one in 
asserting that they entered into a 
binding contract, but a difference has 


Petition dismissed, 
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arisen between them whether there has 
been a breach by oxe side or the other 
or whether circumstances have arisen 
which have dischargéd. one or both 
parties from further performance, such 
difference should be regarded as diffe- 
rence, Which has arisen in respect of 
or with regard to, or under the contract, 
and an arbitration clause which uses 
these or similar expressions should be 
construed accordingly, 


K. G. Manickavasagam, for Appellant. 


5S. Nainarsundaram and-V. Natarajan, for 
Respondent. 


S.J. 
Ramaprasada Rao, F. 


Appeal dismissed. 


D, Ethirajan v. 
The Additional State Transport 
Appellate Tribunal, Madras. 


osth October, 1972. 
C.R.P. No. 2939 of 1972. 


Motor ` Vehicles Rules (1940), Rules 
155 (3) (d), 155-A—Givil Procedure Code 
(V of 1908), seciton 115-—Award of 
marks—Experience as manager of an operat- 
ing firm—Whether entitled to marks—Poteer 
åf interference by Gourt—Scope-—Consttiution 
of. India, Article 226. 


* 3. s 

The mere fact that a person -titulariy 
calls himself as Manager of an operating 
firm, by itself is not sufficient, unless 
there is sufficient material to come to a 
different conclusion on fact, to hold that 
by reason of such office he held in that 
firm, he was entitled to two marks as a 
matter of course for business or technical 
experience. 


Undoubtedly, when everything in equal 
as between two applicants, the problem 
becomes very difficult and tough and itis 
only by a comparison of the relative 
merits otherwise than that secured under 
Rule 115-A of the Motor Vehicles Rules 
that ‘a decision has to be arrived at. 
In those circumstances, if a quasi-judicial 
tribunal has exercised its mind, weighed 
the material before it and come to the 
conclusion which does not appear to be 
unreasonable or peverse, then interference 
under section 115, C.P.C, is not possible, 
Even so, under Article 226 of the 
Constitution, ; 


T. Ghengalvarayan for S. Varadachari, for 
Petitioner. 


Asst. Govt, Pleader, for the Ist Respon- 
dent. 


K.. K. Venugotal, §. B. Aniomsami and 
K. R. Nagamanickam, for the and Respon- 
dent. 


S.J. 
Raghavan, 7. 


Petition dismissed, 


Rajamanicka Mudaliar v. 
Vadivelu Mudaliar. 


30th November, 1972. 
C.R.P. No, 2374 of 1971. 


Madras Village Courts Act (I of 1889), 
sections 46, 73—Decree of Panchayat Gourt— 
Whether satisfies the requirerment of section 
46—"“ And the reasons for such decision??>— 
Scope. 


Under section 73. of the Village Courts 
Act, one of the grounds on which a 
revision petition could be maintained ‘is 
that the decree or order is clearly unjust. 
Whether a decree is unjust or not 
cannot be found without looking into 
the grounds on which it is based. That 
is evident'y the reason Why section 46 
of the Act requires the reasons to be 
given in support of such decision. The 
impugned order beyond stating that 
the parties (plaintiff and defendant) 
were examined, did not state whether 
the plaintiff’s or defendant’s evidence 
was acceptable or not acceptable. No 
reference was made as to whether any 
documentary evidence was filed. It is 
no doubt true that the members ofthe 
Panchayat need not give elaborate 
reasons in support of their conclusion, 
but there must be some indication that 
they applied their minds to the conten- 
tions of the parties, The statement in 
the decree, that the parties were 
examined, cannot be said to comply 
with the requirements of section 46. 
By the insertion of the words “ and the 
reasons for such decision’ in section 46°, 
the requirements of a judgment are 
incorporated in ithe section 46, as it 
were, and some material indicating the 
reasons for the decision should also be 
stated as forming part of the decree 
of the village Court. 


Ananthachari ayd T. N: Vallinayagam, 
for Appellant. ` oa ý 


Vadivelu Mudaliar, for Respondent. - -+ 


AnD ———-. Petition allowed, 
Raghavan, J: `. Ze ee 
°° Balasubramania Nadalvar v. 
»  -' . o Saraboji Gounder, 
30th November, 1972. Fe 
‘ets SA. NO. 15 of 1971. 
Evidence Act “(I of. '1872), section: 116 
—Lease—Tenant: claiming title to property 
—Adverse possession—Tenant must establish 
posi of ‘tenancy before. claiming adverse 
litle, . ae SER 


A tenant, in order, to claim title in himself, 
must first establish that.hé had surrender- 
ed the tenancy to the laridlord?. Without 
establishing the fact of surrender, it-is not 
open to the tenant to deny the title of the 
landlord arid claim an adverse: title from 
the mere fact of his continuing in posses- 
sion, | sack a. ree 

K. Sarvabhauman, R. Nandakumar, for 
Appellant. . A 

M. V. Krishnan, for Respondent. 


S.J. Appeal remanded to 
lower Court, 


Ti 





Ismail, and Palaniswamy, Jf. 
Panditi Subbaraju v. 
Mumtazunnissa Begum (died). 


1st December, 1972. 
Appeal No, 827 of 1972. 


Registration Act (XVI of 1908), section 
89 (4)—Sale by Revenue. Officer—Sale 
certificate tssued—Copy sent to Registration 
officer—Gerltficate copy becomes registered 
ditument only after directions coniained in the 
Matras Registration Manual are complied 
with—Vacant site—Pussession follows title. 


Section 89 (4) of the Registration Act 
inter alia provides that every Revenue 
officer granting a certificete of sale to 
the purchaser of immoveable property 
sold by public auction shall send a copy 
of the certificate to the registering officer 
within the local limits of whose jurisdic- 
tion the whole or any part of the 
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property comprised in the certificate is 
situate and: such officer shall file the copy 
in. his book No. 1. By thè mere filing 
of, the copy, the copy does not become 
a registered document. When a document 
is sent under section 89 (4) of the 
Registration Act, the registering officer is 
required to make necessary entries in the 
relevant book complying with the direc- 
lions contained in ‘the departmental 
orders of the Madras. Registration 
Manual; : 


Inasmuch as, the property is a vacant 
site, -possession follows title. 


V. Vedantachari and T. Rangaswamy 
Ayyongar, for Appellant. 


S. M. Amjud Nainar 
for Respondents. 
S.J. . - : - . Appeal dismissed, 
Venkataraman and ‘Maharajan, FF. 
`` Satyamangalam Transport (P.) 
s ay a or Ltd. v. 
Kundampalayam Roadways (P.) 
Lid. 


and : T. Srinivasan, 





11th December, 1972. - i 
me i W.A. No. 95 of 1972. 


Tir ' 


Constitution of India (1950), Article 226— 
Grant of variation of route by State Transport 
Appellate Tribunal-—Writ issued against the 
order —Appeal preferred against the issue of writ 
—Pending appeal the operators compromise— 
Whether appeal cun be allowed as per com- 
promise. 


The compromise petition between 
Operators of buses agreeing to the writ 
appeal being allowed can be accepted. 


S.J. Appeal allowed, 





Ramaprasada Rao, F. 
ee N, M. Sambandamurthy 
Chetty v. 
K, Balasubramania Chetty. 
gtk January, 1973. 
C.R.P. No. 2486 of 1972. 


Motor Vehicles Act (IV of 1939), section 47 
-Motor Vehicles Rules (1940), rule 
155-A—Grant of permit—Guiding principles 
—Intendment of section 47 (1) to prevail 
over rule 1%5-A—Lapse or error in the appli- 
cation of the principle—Susceptible to revisional 
jurisdiction—Code of Civil Procedure (5 of 
1908), section 115. 


Though rule 155-A of the Motor 
Vehicles Rules lays down sufficient 


indicia for making a preference amongst 
motor vehicles Operators in respect of 
grants of permits over varied and differ- 
ent routes, yet that by themselves are 
not the be-all and end-all of the system 
of preference or choice, as the very rule 
is subject to section 47 0f the Motor 
Vehicles Act. The result achieved by 
the application of the guiding principles 
in rule 115-A by themselves normally 
cannot be the foundation for conclusions. 
Such conclusions have to be highlighted 
as against the well known intendments 
as found -in section 47 (1) of the Act, 


l4 


The State Transport Appellate Tribunal 
acting as an appellate Court has to adopt 
equal yardsticks to all the applicants 
before him, If it make invidious. dis- 
tinctions resulting in discrimination then 
such an order made even by an appellate 
Court would pose an error, Of jurisdiction 
aswell. If a Court of law vested with 
the powers to decide on matters resulting 
in the vesting of rights or divesting o 

such rights pases an order, then such 
order when scrutinised by a superior Court 
should satisfy the test that jurtice has 
not Only been done but seems to have 
been done. [f there is a lapse or error 
in the application of this salient and well 
known pr‘nciple of jurisprudence then a 
Court of revision can correct or set aside 
such a wrong Which is apparent on 
record. Such a wrong would touch upon 
the nature of exercise of jurisdiction of 
the Tribunal and is therefore susceptible 
to revisional jurisdiction. 


K. K. Venugopal for A. K. Moylsamy, for 
Petitioner, 


V. K. Thiruvenkatachari for G, S, Prakasa 
Rao, for Respondent. - 


S.J. 


Petition allowed, 
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Raghavan, F. 
: Ramudu Mudaliar v, 
Elammal (died). 


26th Seplember, 1972. 
S.A. No, 1100 of 1968. 


Hindu Law—Foint family—Suit for declaration 
of title—Purchase of Property by a member 
of the joint family—Presumption—Acquirer to 
establish that tf was his own, 


When a family continues to be a joint 
family, there is no reason why the 
purchase by a member in a revenue 
auction should be exclusively for himself 
and not for and on behalf of the family 
of which he was a member, It is, of 
course, open toa member ofa joint 
Hindu family to acquire property in his 
own name. But the acquirer has to 
establish that the money for the purchase 
did not come from the joint family funds 
but that it has his own. 


B. Lakshminarayana Reddy and G. Kathirvelu, 
for Appellant, 


S.J. Appeal allowed, 


K. Veeraswami, C. F. and 
Raghavan, F. 


Varadarajulu Goundar 


D. 
The State of Tamil Nadu. 
ogrd October, 1972. 
W.A. Nos, ror to 103 of 1972: 


Land Acquisition Act (I of 1894), sections 
5-A, 17——Proceedings to acquire land to 
provide hoxse-sites for Harijans—Dispensing 
with application of section 5-A on the 
ground of grave urgency — Whether valid—Writ 
—Party concernzd must approach with all 
expzdition—Q therwise Gourt not bound te grant 
rmzly—C nstitution af India, Article 226, 


Unless acquisition could not brook a 
delay of approximately two months or 
even three months in applying section 
5-A of the Land Acquisition Act before 
the declaration under section 6, there 
was no power to invoke the urgency 
provisions, 


M—NR G 


The proceedings to acquire land to 
provide house-sites for Harijans were 
admitiedly taken as early as 1960. But 
the notification under section 4 (1) of 
the Act was made only on 17th August, 
1966, At that point of time, sucdenly 
the Department thought that there was 
a grave urgency and on that view dis- 
pensed with the application of section 
5-A and invoked section 17. Held, 
there was evidently no urgency and the 
Department was not justified in invek- 
Ing section I}. 


Itis notin every case that the Court is 
bound to grant a writ. The party 
concerned must approach the Court for 
that remedy with all exp-dition, at any 
rate, before the other side has done 
something which it would be unfair to ask 
him to retrace, It was found from the 
record that the Government had taken 
possession Of the lands in question. The 
award also had been passed earlier. It 
was too late for the Appellants to have 
applied to the Court, 


R. Krishnamurthy and D. Raju, for 
Appellants, 


Govt. Pleader, for Respondents, 


S.J. ——— Appeal dismissed. 


Gokulakrishnan, F. 


Ponnuswami Reddiar v. 
Lalitha. 


9th November, 1972. 
C.R.P. No: 2116 of 1971. 


Civil Procecdure Gode (V of 1908), section 
151, Order L, rule 10—Two Second Appeals 
heard together and disposed of—Party in one 
appeal not party in the other apbeal— 
Direction by High Gourt to implead the party 
in the other appeal—Application to implead 
—Such party not bound by directions in the 
order in the appeal to which he was not a 
parly—Without counter claim in the plead- 
ings Gourt cannot make observations. 


It cannot be construed that simply 
bzcause two second Appeals had 
bcen heard together and dispossed of, 
in One of which the petitioner was not 
a party, the petitioner is bound be 


any direct’ons contain*d in the order 
in the appeil to which he wasnota 
party. Directions issued without not'ce 
to the petitioner cannot bind the peti- 
tioner. The Court below has the right 
to consider the que tion of impleading 
the petitioner as a party-defendant on 
the merits of ihe case. 


In the absence of a counter claim and 
in the absence of a prayer in the plea- 
dings, itis too much for the District 
Court to make observations in its judge- 
ments On such counter claim. 


M. S. Venkatarama Iyer, for Petitioner. 
K. Ramaswami, for ist Respondent. 
S. J. Petition allowed, 


Kailasam, F. 
P.L. Subramaniam 
Chettiar v. 
P.L. Uthaman Chettiar. 


17th November, 1972. 
C.R.P. No. 1728 of 1972. 


Madras Court-fees and Suits Valuations Act 
(XIV of 1955), sections 7, 25 (b)—Valua- 
tion-—Suit for declaration of titlé to immov- 
able property—Motor and pump set attached to 
land—Need not be separately valued—Valua- 


tion of land insludes ihe machinery. 


The motor and the pump set which is 
attached to the land for the purpose of 
enjoyment of the land cannot be required 
to b? separately valued. If when the motor 
and pump set are embedded on. earth 
and attached for the permanent benefi- 
cial enjoyment of that to which it is 
attached, that is the land, then it has 
to be considered as part of the immov- 
able property and the valuation of the 
land would include the machinery waich 
would form part of the immovable pro- 
perty. Even though the relief is valued 
only as regards the land, the relief 
would cover wnat is embedded on the 
land and intended for the permanent 
beneficial enjoyment of the land. 


K. Sarvabhuman, the 


K. S. Bhakthavaisalu, 
Respondent, 


S.J. 


2titloner. 


amicus . curiae, for 


—~-—-— Petition allowed, 
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Ramanujam, J- 
Manjini Mudaliar v. 
Karunanidhi. 
30ih November, 1972. 
C.R.P. No. 2838 of 1972. 


Civil Procedure Code (V of 1908), Order 
33, rule 1—Suit for partition—A pplication 
fo sue in forma pauperis—Permission 
granted—Subject matter of sut excluded 
in considering the question of pauperism—. 
Whether correct. 


K filed an application to sue in forma 
pauperis for partition of certain items. 
The lower Court granted permission. 
M filed a petition to revise the order 
on the ground that one of the items in 
respect Of which partition was claimed 
was 2 house property worth Rs. 25,000 
and K’s half share would easily be 
Rs. 12,500 and that the lower Court had 
not taken that item into account while 
determining the question of pauperism. 


Held on the facts, cven assuming that 
the house property in which ‘K’ claims 
an interest should be taken into account 
for finding out ths means, still it has 
to be found out whether there will be 
an immediate purchaser for that undi- 
vided share which Æ has yet to 
reduced to his exclusive possession for 
which purpose he has filed the suit. 
The difficulty of finding a suitable 
purchaser for the alleged undivided 
half share of ‘K’ has also to be taken 
into consideration. ‘K’ is not in joint 
enjoyment of the property along with 
his father and he has been living out- 
side his family. Unless ‘K’ gets his 
half share divided and reduces the same 
to his possession, there will be consider- 
able difficulty in finding a purchaser 
for a reasonable price. Therefore, the 
lower Court was juttified in excluding 
K's half share in the howe prop:rty 
which was the subject-matter of the 
suit, from concidera'ion presumably on 
the ground that it is out of K’s reach 
and cannot be made use of by him to 
carry on the litigation, 


K. Chindramoult, for Petitioner. 


‘S.J. 





Petition dismissed. 


Ramanujam, J. 
Dhanalakshmi Ammal 

7 

C.N. Ramaswamy Pillai. 


30th November, 10972. 
C.R.P.No. 2732 of 1972. 


Limitatisn Act (XXXVI of 1963), section 31, 
Article 136—Execution  ‘etition— Whether 
barred by limitation— Nat permissible to tack 
on time taken for prosecuting previous exea 
cution petition, 


An €x€cution petition was filed beyond 
72 years from the date of the decree 
and it is not permissible to tack on the 
time taken for prosecuting the previous 
execution petition, Under the old Act, 
time is taken to run from the date of 
the order passed in the last execution 
petition for the purpcse of Article 182 
of that Act. But under the provisions 
of the . Limitation Act of 1963, time 
begins to run only from the date of the 
decree, and when execution petition is 
not filed within r2 years therefrom, it 
clearly gets bar é€d. 


K. Ramachandran, for Petitioners. 
S.J. 
Gokulakrishnan, F. | 


Kesavan v. 
S. Vincent Pillai. 


Petition dismissed, 


18th December, 1972. 
C_LR.P. No, 39 of 1972. 


Madras Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 25, 
* Civil Procedure Gode (V of 1908), section 
1 15- Non-residential premises—Wilful default 
by tenant—Finding by Rent Controller's Court 
and Appellate Authority—Reversal by Revision 
Court-—Whether proper—Scope of section 25 
of the Act. 


No doubt the revision to the District 
Judge is under section 25 of the Madras 
Buildings (Lease and Rent Gontrol) 
Act which is of wider amplitude than 
the revision under section 115, Civil 
Procedure Code. But to interfere under 
section 25 of the Rent Control Act, it is 
not the duty of the Gourt to go into 
the. merits or the facts but it must 
generally se? whether there is any error 
of law or miscarriage of justice, 


Even though the two courts below have 
held that there was. wilful default, the 


M—NRC 
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Revision Court ‘reversed the finding of 
fact without any valid ground and on 
an erroneous view as, if the irregular 
payments made have been accepted by 
the landlady, and dismissed the eviction 
petition. This is a clear. case wherein 
the Gourt below has acted illegally and 
it is the duty of the High Court-under 
Section 115, Civil Procedure Gode ‘to 
correct such illegality. — 


M. V. Krishnan, for Petitioner. 


K. Parasaran and D. Peter Francis,- for 
Respondent. 


S:J i 
K. Veeraswzmi, G.J. 
Ramaprasada Rao and 


Raghavun, Jf. 


—— Petition allowed, 


K. A. Mathialagan v. 
P. Srinivasan. 


W. P. Nos, 3137 
and 3445 of 1972. 


Constitution of India (1950), Articles 175 
(2); 208, 180 (2), 181 (1), 179 (c), 226, 
Tamil Nadu Legislative Assembly Rules, rule 
244—Prorogation of Legislative Asscmbly by 
Governor—Proceedings to be conducted gene- 
rally in accordance with the Rules framed 
‘under Article 208—Speaker should obey man- 
date of the Governor—Resolution for removal 
of Speaker—Speaker deemed to be constitu- 
tionally absent and cannot be Presiding Officer 
of the Assembly— All the then members of 
the Assembly” in Article 179 (c)—Meaning 
of—Powers of Legislative Assembly—Power 
to make rule implies power to deviate from 
rule—Immunily from appearance in Courts 
does not absolve duty to -society at large— 
Secretary of thn Legislative exercises minis- 
terial functions and not powers vested in him 
by the Gonstitution, 


There is nothing either in the provi- 
sions of the Constitution or in the Rules 
framed under Article 208 to entertain the 
conclusion that the Assembly if summon- 
ed after prorogation would be clothed 
with a special garb of identification, nor 
would it impress it with a badge of 
singularity apart from normal. Article 
175 (2) of the Constitution of India does 
not create any such special situation. 


The message of the Governor under 
Article 175 (2), which is a directive to 
all concerned, is at once a mandate and 
a mandaté pregnant with details’ as to 


auth February, 1973. 


the sybjects to be discussed in the 
Assembly session. 
ground that such an agenda contained 
in the message has notified to all con- 
cerned including the Speaker and the 
Assembly re-assembled to transact such 
notified businesses, if follows that the 
proceedings to be conducted therein are 
subject to the usual norms and princi- 
ples which govern the conduct of such 
proceedings of a Legislative Assembly of 
a State and generally in accordance 
with the Rules framed under Article 208. 
Such Rules, unle:s there is cause for 
deviation and it is so desired by the 
House are ordinarily understood to be 
the magna carta for the conduct of the 
proceedings of the Assembly. There is 
no peculiar significance attached to the 
session of the Assembly which is 
summoned after prorogation. 


In view of the fact that the agenda of 
the summoned Assembly has been fixed 
by the Governor under Article 175 (2), 
it is the duty of the Speaker as the 
holder of office under the Constitution 
to obey the mandate and act in accord- 
ance With the itemised agenda therein. 
His attempt to continue to occupy the 
chair when a resolution for his removal 
was under consideration is a constitu- 
tional violation, The expression ‘“‘ for 
the removal of the Speaker” has to be 
given its full significance, The resolution 
for the removal of a Speaker is undoubt- 
edly elastic in its content and somewhat 
different from a resolution to remove a 
Speaker. A resolution for the removal 
of the Speaker becomes operative when a 
notice of motion for the removal of the 
Speaker is given and is taken up for 
consideration. Ko instanti when such a 
resolution comes up for consideration 
there is a deemed vacancy under the 
provisions of the Constitution and the 
Speaker even though he is physically 
present is said to b2 constitutionally 
absent and cannot therefore be the 
Presiding Officer of the Assembly from 
that moment, It therefore follows that 
anything done by him in the capacity 
as Speaker, when he could not occupy 
the constitutional office during the time 
when the motion for his removal was 
under consideration, is a nullity and 
has no legal force or recognition. 


The majority referred to in Article 179 
(c) cannot refer to the majority amongst 
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As it is common - 


it may even depart 


all the members present ör not inside 
the House. The expression “all the 
then members of the Assembly” refer- 
red to in Article 179 (c) means the 
members present in the House, 


The Legislative Assembly of a State in 
the fountain source of its power and 
Rules framed under Article 208 being 
the creature of such power is suscep- 
tible to modification or deviation at the 
discretion of the majority of the mem- 
bers of the Assembly, The power to 
make a Rule implies a power to deviate 
from the rule if the exigencies of cir- 
cumstances require and if the party 
vested with the power is inclined to so 
act, Ifthe House is prompted to devi- 
ate from the Rules of procedure for 
purpos€s of managing its internal affairs 
as the situation requires it, then it is 
clear that the hands of the process of 
Court cannot extend so as to catch the 
alleged impropriety therein and deal 
with it as if it is justiciable. As 
the accredited Parliamentary practice 
enables the House to decide whatit will 
discuss and how it will settle its inter- 
nal affairs and what code of procedure 
it intends to adopt, it follows that 
if it is so 
compulsive, from the Rules of 
procedure laid down by itself, and this 
it could do at its discretion and as such 
a departure will not render its responsi- 
bility to be scrutinised by any external 
authority for not following the Rule 
which is Jaid down by itself. 


Even if there has been any irregularity 
in the procedure adopted by the House, 
such a scheme not having any impact 
upon the competency of the Legislature 
to act and decide or on any funda- 
mental right of a citizen or on the substan- 
tive law spoken to through its Articles 
in the Constitution, is keyond the 
purview or scrutiny by a Gourt under 
Article 226, 


Immunity from appearance in Courts is 
certainly the h'ghest privilege which 
could be availed of by a citizen or a 
person in authority. But when events 
in a particular situation compel him to 
assist the Court by affo.ding such 
material which is exclusively in his 
knowledge, it would be in the best inte- 
rests Of the society at large and the 


Government in particular to render-such 
assistance. 


The Secretary of the Legislature is exer- 
cising certain min’sterial functions inside 
the House and he has been summoned 
under the writ to state what happened 
inside the Legislature and it cannot be 
said thatin the exercise of such official 
duties he was one who was exercising 
powers vested in him by the Constitution 
for regulating the procedure or conduct 
of business or for maintaining order 
therein. 


N. G. Raghavachari, for Petitioner (in 
both Petitions). 


M. K. Nambiar and K. K. Venugopal, for 
Respondents 2 and 3 (in both Petitions). 


The Advocate-General with the Govern- 
ment Pleader, for Respondents 4 and 
5 (in both Peittions). 


S. J. 


Ramanujam and 
Ramaswami, Ff. 


Sree Shanmughar Mills Ltd., 
Rajapalayam y. 
The Commr, of I.T., Madras. 


27th February, 1973. 
T. C. No, 126 of 1967. 


Income-tax Act (XI of 1922), section 13 
proviso, 23 (3)—Assessment — Addition to 
income—Specific rejection of accounts not made 
— Not necessary—Distinction between impro- 
priety of method of accounting and falsity or 
unreliability of the books of account—Scope of 
proviso to section 13. 


a, 


Pititions dismissed. 


A specific rejection by the Income-tax 
Officer of the book result is not necessary 
before the proceeds to make additions 
to the income under section 23 (3) of 
the Income-tax Act. For rejection of the 
accovnts either wholly or partly can be 
inferred from the fact that the assessment 
is not based entirely on the return and 
book result, ws 


The method of accounting does not Seen, 
to the relevant on the question as to 
whether the book results are to be 
accepted or whether they are to be 
ignored and an estimate is to be made 
in a particular case. Whatever be the 
method of accounting employed by an 
assessee, if the Income-tax Officer finds 
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that the accounts are incOérréct and ih“ 
complete, he may reject such account® 
and made an assessment under 
Section 23 (4). The impropriety of the 
method of accounting should be distin- 
guished from the falsity ar unreliability 
of the books of account; while a 
method of accounting may be rejected 
under the proviso to section 13, the 
account books can be reject¢d in exer- 
cise of the power under section 23 (3). 
The power to reject the accounts is 
inherent in the power to call for 
evidence in support of the return end 
investigate the same, It is qvite clear 
that section 1g can operate only in cases 
where the books of account are accepted 
as correct in regard to the transactions 
recorded therein and that when the 
books of account are held to be false 
and incorrect they cannot at all form 
the basis for computing the true income 
under section 13. The proviso to sec- 
tion 13 has to b€ resorted to Ly the 
Incomé-tax Officer when the account 
books are rejected as to their method 
of accounting but accepted as to their 
facts, 


Vedantam Srinivasan, for Petitioner. 


Standing Counsel for Income-tax, for 
Respondent, 
S. J. Reference answered 
——— against the assessee. 
Ramanujam, J. 
Sengamal Gounder v. 
State of Tamil Nadu. 


Oth March, 1973. 
W. P. No. rgro of 1973. 


Tamil Nadu Village Officers Service Rules 
(1970), Rule 18—Scope ond applicability. 


According to rule 18 of the Tamil Nadu 
Village Officers Service Rules (1970) if 
a person has held the Office of a village 
karnam either temp’rarily or permanently 
the rules cannot have any application. 
The intention of that rule is clear ihat 
a person who is already holding the 
post of the village headman or v lage 
karnam should not be removed from the 
post On the ground that he dres not 
have the requisite qualification prescribed 
under the Rules; że. an existing incum- 
bent should not be asked to go out of 
the office on the ground that he did 


not possess the requisite qualification 
prescribed: und=r, the Rules. That rule 
Cannot apply to a prsou who applies 
fur the p-st of the village karnam afer 
the Rules have come into force e-ther 
On a pe:manent basis or On a temporary 
basis. . 


R. S. Venkatachari, R. Dasarathan and 
R. Mangaimannan, for Petitioner. 


V.K. 
Ramaprasada Rao, F. 


Messrs, Safe Service Ltd. v. 
Messrs. R. P. David & Co. 


14th March, 1973. 
W.P. No. 1846 of 1971. 


Madras Motor Vehicles Rules (1939), 
rule 155-A—Grant of permit for short route 
in the gha's—Existing operator operating a 
stage carriage in the plains—If may be prea 
ferred as a new entrant în so far as the ghat 
route ts concerned. 


Under rule 155-A of . the Madras 
Motor Vehicles Rules which is gene- 
rally considered as a rule laying 
down the guiding principle fir the 
grant of ‘tag? carriage p°rmits, a 
classification as to routes is made. This 
classification includes a short route. 
The very explanation of. the short 
route as contained in rule 155-A (1) 
projects a distinction between a route 
wholly in the pla'ns and a route pa:tiy 
in the plains ard partly in the ghat 
section, This distinction creates a sub- 
clas-ification which is implied in the 
definition itself.. Therefcre a ghat sec- 
tion route and operation thereon or an 
Operation partly in the ghat section and 
partly in the plains has to be considered 
at an Operation which is distinct and 
different from such operation wholly in 
the plains, . 


Thus a person may be granted a pe~ 
mit as a new ent:ant jin so far as a 
new short route involving a ghat route 
is concerned, notwithstanding the fact 
that he is a stage carriage Operator in 
the plains. 


Petition dismissed, 


—g eg a 


R. S. Ramanujam, for Pe‘itioner. 


V.K. Order accordingly. 
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Ramanujam and V. Ramaswami, FF, 


Indian Institute of Engineering 
Technolgy, Madras v. 

The Commissioner of 
Income-tax, Madras. 


13th March, 1973. 
T. C. No. 159 of 1967. 


Indian Income-tax Act (XI of 1922), 
sections 3,26 (2)—Partnership—Retrospective 
dissolution—Diversion of earnings to an 
educational society from date of dissolution— 
Whether income of partnership or of the educa- 
tional society, 


A partnership which was conducting a 
busine’s was retrospectively termina‘ed 
from 1—4 —59 and the prc fits earned by 
the -assessee upto 25—4—60 and there- 
after weredeclared as not belonging to 
the partnership and were vested in a 
Society. On account of the retrospec- 
tive dissolution of the partnership from 
I—5—59 and intended diversion of jts 
€a-nings to an educational society, it 
was contended that tle firm should be 
deemed as dissolved and its interim carn- 
ings from I—5—59 constri.ed as income 
of the educational society, . 


On a consideration of the facts and cir- 
cumstances of the case, held: 


By a retrospective dissolution of the 
partnership the operation of the provi- 
sions Of he Incom--tax Act could not be 
affected, whatever may be the r‘gh‘s of 
parties thereto and wke'her such retros- 
pective dissolution would be valid in 
Jaw or otherwise, 


The income was re-eived by the assessee 
firm during the accounting year and 
it was not diverted before it reached 
the assessee, If that pos'tionis reached, 
then even if the amount had been 
givin to the Society later, it amounts 
to only an application of the income 
earned and does not affect its liability 
to tax in the hands of the assessee, 


P, Srinivasa Iyengar, for Applicant. 


Standing Gounsel fr Income-tax, for 
Respondent. 


S.J. 


Reference answered 
against the assessee, 


Ismail, 4, , 
. E A. Seshan v. 
arr A.V. Venkataramanaswamy 


2nd September, 1972. 
66 & 862 of 1969. 


Trust—Deed of endowment for perfor: 


mance of temple festivals—Cancellation of 
deed by author of the trust and execution 
_ of another deed `of -endowment— Cancellation 
whether . valid—In the. absence of reservation 
by the setilor of power to alter the line of 
succession, he kas no power to alter subsequently. 


It is well settled that the production of a 
registered document effecting a transfer 
of property for pious and religious pur- 


poses iss prima facie evidence of dedica- ` 


tion and the onus lies on the party setting 
up the deed to be nominal to prove the 
same. aS F o 
Having -.regard’ to the decisions 
in Narayana Chandra Dutt and others v. S: 
Bhuban Mohini Banu Mallik, A.I.R. 
1934 Calcutta 244 .and: M.A. Rama- 
swamy Thevar v. Madras Hindu Religious 
Endowments Board: and another, A.I.R. 
` 1954: Madras 1110 and the terms in 
which: the line of succession ‘has been laid 


down-in the deed of endowment, it is. 
clear that the author had -not reserved > 


any power to alter the line of succession 


laid down in the deed and, therefore, he ` 


did not have any power thereafter’ to 


a 


alter the line of ‘succession. 


P.S. Srisailam, for Appellants. 


N. Sivamani, N.K. Mitra and V. Narayana« 


swami, for Respondents. - 


S.J. ) . _ Appeals allowed. 


5] 


S.A. Nos. 108 of, 


Raghavan, 7. | ; 
Rajalakshmi Mills Ltd. 
Coimbatore-5 v. 
The Singanallur Municipality, 
Coimbatore Talug. 
1972. 
S.A. No. 1103 of 1970 (and 
other Appeals) - 


Madras District Municipalities Act (V 


7th September, 


Of 1920), section 82—Suit for declaration 


—Legality of assessment and levy of property 
tax—Mill premises—Whether falls within 
the class of buildings which can ordinarily be 
le-—Municipality adopting percentage basis of - 
estimated cost of the land and building—(Con- 
tractor’s method—Validity. - 


The plaintiff was a public limited com- 


pany owning mill premises. The- 
buildings belonged to a class 
Which can ordinarily be let out. The 


Municipality for the purpose of levy of 
property tax .assessed the mill premises 
onits capital value and levied property t x 
on the basis of a percentage of tle capital 
value. The plaintiff sued for a declara- 
tion 'that the assessment and levy of tax 
were illegal. © . ` : 
Held, that`on a proper construction of 
section 82, sub-clause (2) of the Madras 
District Municipalities Act, the Executive 
Authority will first have to determine 
whether any of the plaintiff’s buildings þe- 
longed to a class of buildings not ordinarily - 
let in the lightof the observations contain- _ 
ed in General Committee, Madras Club v. The 
City Municipal, Council of Madras, (1954). 1 _ 
M.-L.J. 671]. The plaintiff’s buildings. 
did not fall under the category of build- 
ings not ordinarily let like temples, memo- 
rial buildings etc. The Executive Autho- 
rity must therefore ascertain the annual 
value of the lands and buildings belonging 
to the plaintiff: on the basis providéd. 
under the main part of sub-clause (2) 
and not adopt the contractor’s method. 
The Executive Authority of the defendant 
acted erroneously in assuming that it- 
was in his discretion to adopt any of the 
methods available to them; 


S. Nainarsundaram and- V. Natarajan, for 


:. Appellants. a = 
|S. Mohan and K. Alagiriswami, for Rés- 
- pondent: 5 eo a G, A 

S.J. Appeals allowed, 


-— - t- 


M—NRGÇ 


ee ee 


Ramanujam and 
V. Ramaswami, FF. 
M/s. Satyanarayana Raju 
and J. Chandramouli, 
Madras.1 v. 
The State of Madras. 


19th September, 1972. 
T.C. No. 248 of 1967. 


Madras General Sales Tax Act (I of 1959) 
—Works contractGontract for demolition 
and reconstruction—Value of materials to be 
dismantled fixed in the contract—Assessee 
whether liable to pay sales tax on the sale 
value of the dismantled materials. 


The cortractor to whom contract was 
awarded by Military authorities had to 
take ‘up demolition as well as 
construction work, and he was not given 
any option to choose the construction 
work alone leaving out the demolition 
work contemplated in the contract. One 
of the conditions with reference to which 
the demolition work had to be done was 
that part of the dismantled material 
should be used in the reconstruction work 
and the remaining demolished and dis- 
mantled materials would become the 
property of the contractor and a value 
was fixed in the contract for such dis- 
mantled materials. 


On the question whether the sale by the 
contractor, of the dismantled material 
would be liable to sales tax, 


Held: Having regard to the terms of the 
contract, the contract is not severable 
into different parts, one for demolition of 
the building involving the purchase of 
dismantled materials and the other relat- 
ing to the construction of new structures. 
If the contract is taken to be a single one 
involving the demolition of the existing 
structures and the construction of new 
structures in their place, the contractor 
‘cannot be considered to be a purchaser 
of dismantled materials from the Military 
authorities with a view to re-sell and make 
profit. The contractor did not sell the 
dismantled materials in the course of 
business. The contractor did not acquire 
the same in an independent transaction 
of purchase with a view to sell the dis- 
mantled materials for a profit. It was 
not an independent commercial venture. 


Subbaraya Aiyer, Sethuraman and Padma- 
nabhan, for Petitioner. 


First Assistant Government Pleader, for 
Respondent. 


S.J. 


Tax case allowed: 


K. Veeraswami, C.F. and 
Raghavan, F. 
Khadir Bi v. 
Mammoo Dunnissa Begum. 


Ist October, 1972. L.P,A.No.59 of 1956. 


Provincial Insolvency ‘Act (V of 1920), 
Sections 37, 44—Suit for partition—Moha- 
medan brothers—One brother adjudicated 
insolvent—-Discharge granted subsequently— 
No order of revesting—Legal representatives 
of insolvent claiming partition—Properties 
have revested in the heirs of the insolvent. 


The insolvency was in 1935. The pro- 
perties of the insolvent vested in the 
Official Receiver on his adjudication. 
The absolute discharge was granted in 
1938. Full payment was not made to 
the creditors. But neither the Official 
Receiver nor any of the creditors took 
any steps seeking to bring the properties | 
to sale to satisfy the claims of the creditors 
in full. During all the period, the insol-. 
vent and his heirs after his death were 
in possession and enjoyment of the suit 
properties. 

In a suit for partition by the legal re- 
presentatives of the insolvent, some of 
the defendants contended that notwith- 
standing the discharge, the properties 
never revested or revested in the insol- 
vent, and that the co-tenancy or co- 
ownership between the brothers had been 
extinguished by the insolvency. 


Held: Even though there was no order 
revesting the properties in the insolvent 
after the absolute discharge order was 
made, by reason of the long delay and 
inaction of the Official Receiver and the 
creditors, the properties of the insolvent 
have revested in the heirs of the insol- 
vent. The contention that in the absence 
of any revesting order, the insolvent loses 
his title to the properties-is, therefore, 
untenable. 


S.M. Amjad Nainar and T. Srinivasan, 
for Appellant. 


K. Parasaran, for Respondents. 
S.J. Appeal dismissed. 


K. Veeraswami, G.F. and 

Raghavan, F. 
H. Gouthamchand Jain v. 
The State of Tamil Nadu. 


30th October, 1972. 
W.P. No. 54 of 1972, 


Constitution of India (1950), Articles 298> 
258 (1), Seventh Schedule, List I, Entry 40, 
List II, Entry 34—Raffle tickets—Sale in 
Tamil Nadu of tickets of State lotteries 
organised and conducted by other States— 
Prohibition order by the Government of Tamil 
Nadu of such sale—Ban order intra vires. 


Though Entry 40 of List I, in Seventh 
Schedule and Entry 34 of L’st II 
(State List) of the Constitution over- 
lap to some extent, in view of 
the specific entry relating to lotteries 
organised by the Government of India 
or the Government of a State (Entry 40 
of List I) it is only the Union Parliament 
that has power to legislate on the said 
subject. 


The language of Entry 40 of List I of the 
Seventh Schedule itself presupposes that 
a State has power to organise and conduct 
‘a lottery. A lottery organised by the 
State would, therefore, be lawful. 


There is no law enacted regulating 
lotteries run by the Central or the 
State Governments but that weud 


-not invalidate the impugned ban order 
made by the Government. -If the 
Government considered that the exclu- 
sion of ihe sale of lot‘ery tickets of other 
States in this State will be advantageous 
to them in the conduct of their lottery, 
it cannot be said that the Government 
has exceeded its powers by imposing a 
ban acting in pursuance of the entrust- 
ment order. The ban order is consistent 
with the object of the entrustment order. 
The entrustment order carries with it 
all powers which t^e State Government 
may take to realise the maximum collec- 
tion. Having regard to the scope of the 
delegated power under Article 258 (1) 
of the Constitution, the State Govern- 
ment was competent to make the impugn- 
ed Government Order. 


M. K. Nambiar, for Petitioner. 
Government Pleader, for Respondent. 
SJ- Petition dismissed. 
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Gokulakrishnan, F. è 


A. Venkatasami Naidu v. 
The State of Tamil Nadu. 


9th November, 1972. 
C.R.P. No. 2101 of 1971. 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961), sec- 
tions 73 (ii) (b), 3 (49)—Trust owning lands 
— Notice to show cause why excess lands beyond 
30 acres should not be handed over to Govern- 
ment—Defimition of trust—Trust intended for 
public purpose of a religious or charitable or of 
an educational nature entitled to exemption— 
Whether trust is © public’ or ‘ private’ not 
material—Construction of trust deed—Duty of 
Court—Immaterial recitals to be ignored. 


The Act (LVIII of 1961), in its defining 
section 3 (49) contemplates only a 
trust intended for public purpose of a 
religious or charitable, or of an educa- 
tional nature. Hence it is necessary to 
ascerta'n as to whether the trust is one for 
a public purpose of a religious or charit- 
able nature. The question as to whether 
it is a ‘ public’ trust or a ‘ private’ trust 
is not very material for the present case 
since the decision had to be rer.dered on 
the quest'on whether the trust was for “a 
public purpose of a religious or charitable 
nature.” 


The predominant intention and purpose 
of creating the trust wes only to perform 
the charities which the petitioner’s ances- 
tors were doing prior thereto. Incidental 
honours which: the trustee gets by reason 
of such performance of charities cannot 
be construed as the purpose for which the 
trust was created. The main intention 
of the founder of the trust was to do 
certain mandagapadis to the deities and on 
days of these mandagapadis to feed the 
bakthas who collect there. It was clear 
that the main purpose of the trust was only 
a public purpose of a religious and chari- 
table nature. If it was a public purpose 
of a religious and charitable nature, the 
exemption granted under section 73 will 


squarely apply. 


For this purpose it is not necessary 
to take into account certain immaterial 
recitals in the deed which confer 
benefits to the trustee or members of his 
family. 


The description that it is a ‘private’ 
trust and that the Hindu Religious and 
Charitable Endowments Board has 
no voice and like recitals in a trust 
deed cannot give the character ofa 
< private’ or ‘public’ trust to the trust 
created. - It is the duty of the Court to 
read the recitals in the deed of trust and 
spell out the intention of the founder of 
the trust for the purpose for which ir is 
created. 


S. V. Jayaraman, for Petitioner. 


K. Kumaraguruparan, for the Assistant. 
Government Pleader for Respondent. 


S.J. Petition allowed. 


Kailasam, 7. 
Seth Sundardas 


Harbhaghwan Das v. 
The Indian Bank. 


14th November, 1972. 
C.R.P. No. 2282 of 1968. 


Civil Procedure Gode (V of 1908), Order 8-A 
—Smt for recovery of money—One of the 
defendants filing a petition for impleading 
-third parties as defendants—Petition dismissed 
‘by Court below—Whether correct—Object of 
~Order:8-A. - 


The object of Order 8-A, Civil Proce- 
dure Code, is toprevent the same question 
being tried twice over, where there isa 
substantial question common as between 
‘the plaintiff and defendant ‘n the action 
and as between the defendant and a third 
person. In such a case, the third 
person is impleaded as aparty to the 
proceedings, so as to bind him by the 
decision on the question that is raised. 
If the decision on the claim by the plain- 
tiff is likely to be unduly prolonged and 
thereby there would be consic erable delay 
in the plaintiff obtaining relief the Court 
would be heritanttoimplead third parties 
as partie to the suit. 


The provisions of Order 8-A, Civil 
Procedure Code, are based on the rules 
relating to third party procedure embo- 
died in Order 5-A of the Madras High 
Court, Original Side Rules, and their 


object is to avoid multiplicity of suits and - 


the possibility of conflicting decisions 
being rendered with reference to the same 
subject-matter in different suits, 
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Before granting permission for impleading 
third parties as parties to the suit, the 
interests of the plaintiff should be taken 
note of. The Court will not be justified 
in refusing leave to implead third parties 
as parties to the suit merely on the 
giound thatthe pliintiff would be in- 
convenienced. But, if by impleading 
third parties, the plaintiff is considerably 
prejudiced or delayed in his relief unduly 
the Court will not resort to third party 
procedure. 


A decree was passed by consent against 
the executant of a hundi and the person 
who had discounted the hundi. In the 
circumstances, the impleading of third 
parties as parties to the suit and permitting 
the defendants and third partiés to settle 
disputed questions of fact and law would 
considerably delay the remedy of the 
plaintiff. 


Held, on the facts, this w:s not a fit case 
for applying third party procedure under 
Order 8-A. 


M. Ranganatha Sastri, for Petitioner. 


S.J. 


Petition dism ised. 


V. Ramaswamt, F. 


T. V. Sambandam Chetty v, 
St. Francis Xaviers 
Church. 


17th November, 1972. 
S.A. No. 1666 of 1970. 


Madras City Tenants’ Protection Ac; (III of 
1922), sections 9 and 23— Transfer of Property 
Act (IV of 1882), section 108—Ghurch—Suit 
for ejectment by Ghurch—Site appurtenant to 
Church—Res extra commercium—Lessee 
may remove all things which he has attached 
to earth—Lessor given option to take super- 
structure on paying compensation—Com- 
pensation need not necessarily be under the 
City Tenants’ Protection Act. 


If the land of a Church is appurtenant to 
the Church, it could not be disputed that 
the land is res extra commencium. It is true 
that one.of the cond tions which a tenant 
will have to satisfy for enabling him to file 
the application is that he is a tenant who 
is entitled to compensation under section 
3 of the City Tenants Protection Act. 
But that does not mean that all those 
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tenants who are entitled to compensation 
under section 3 will automatically be 
entitled to file an application under sec- 
tion 9 irrespective of the fact whether the 
property itself satisfies the definition of 
land in the Explanation to section 9. 
Section 9 imposes a number of conditions, 
one of which is that the tenant shall be 
entitled to compensation under section 3. 
Another is that the application should be 
filed within a period of one month, Yet 
another cond 'tion is that it should relate to 
land within the Explanation to section 9, 
Section 9 is inapplicable in this case by 
reason of the fact that the suit property is 
res extra ‘commercium. 


Under section 108 of the Transfer of 
Property Act, a lessee 'may, even after the 
determination of the lease, remove at any 
time while he is in possession of the pro- 
perty leased, all things which he has 
attached to the earth and it has been held 
‘in Ismail Kani Rowthan v. Nazarals Sahib, 
(1904) I.L.R. 27 Mad. 211: 14 M.L.J. 
25, that though the right to remove the 
superstructure negatives the right to com- 
pensation, an option is given to the lessor 
either tọ take the building on paying 
compensation or, if he is unwilling to pay 
compensation, to allow the lessee to 
remove the structur*. The Church, even 
in the notice terminating the lease, offered 
to pay compensation. During the trial 
and in the appeal before the lower appel- 
late Court the Church was willing to pay 
compensation for the superstructure if the 
tenant was willing to leave the 
building as it was. Under such circum- 
stances, the direction to pay compensa- 
tion need not necessarily be one under 
etek 3 of the City Tenants’ Protection 
ct. 


T. R. Venkataraman and K. Venkataraman, 
for Appellant. 


S.K. Ahmed Meeran and A. Abdul Hadi, for 
Respondent. 


S.J. Appeal dismissed, 


-the date of the document. 


Ramanujam, F. f 

Rajamani Ammal v. 

. Bhoorasami Padayachi. 
21st November, 1972. 

S.A. No. 1390 of 1970. 


Contract Act (IX of 1872), section 16, Trusts 
Act (II of 1882), section 89, Limitation Act 
(XXXVI of 1963), section 59—Suit for 
declaration of title—Stridhana properties of 
mother—Sister under the care and custody of 
brother after the death of mother and father— 
Release deed by her on attaining majority in 
favour of brother—Undue influence—Docu- 
ment voidable—Suit for declaration will not 
lie—Document to be set aside within three 
years. 


R was admittedly a minor at the time 
when her mother died. She was under 
the care and custody of her father and 
after his death she was being looked after 
by her brother. Admittedly R was not 
educated and she was only a marks- 
woman. The brother took a registered 
release deed immediately after R became 
a major and when she was completely 
under his care, protection and control 
without -any opportunity of having inde- 
pendent advice. The brother alienated 
some of the properties. R filed a suit for 
declaration of title te suit properties on 
the ground that the release deed was 
obtained by coercion and undue influence, 


Held: In view of the specific provisions 
contained in section 16 of the Contract 
Act as also section 89 of the Trusts Act, 
it was clear that the brother had obtained 
an advantage over R when he was in a 
fiduciary relation to her. 


A document vitiated by undue influence 
is Only voidable and not void ab initio. 
If the release deed was held to be vaidable, 
it was necessary for the document to be 
set aside within a period of three years 
under section 59 of the Limitation 
Act and a mere suit for declaration 
that the instrument is void and ineffective 
will not lie. In’ cases where the instru- 
ments are voidable at the instance of a 
party, a suit -to-set aside or cancel the 
document must be filed within three 
years from the date of knowledge, that is, 
The suit by 
R is barred by limitation even if it is 
treated as one for setting aside the release 


deed. 


T. R..Ramachandran and T. R. Rajagopalan, 


for Appellant. 


V. Krishnan and P. Veeraraghavan, for 
Respondents. 


S.J.. Appeal dismissed. 


Maharajan, 7. 
P. Iya Nadar v. 
A. V. Rajadorai Nadar. 


1st December, 1972. 
A.A.O, No. 1 of 1970. 


Trade and Merchandise Act (LXII of 
1958), sections 11 (a), 12 (1)—Rule 53 (2) 
—Application for rectification of registered 
trade mark—Trade m-rk resembling pre- 
viously registered trade mark—Identical with 
and deceptively similar—Overall similarity 
‘as might lead to confusion of the one for the 
other—Rectification ordered—Fatlure to file 
evidence cannot be penalised. 


I.N. was a resident of Sivakasi and had 
been manufacturing safety matches since 
1945 and selling the same under the trade 
mark of “ CAMEL BRAND”. In I.N.’s 
trade label, stood a camel, the outlines of 
which were drawn in black with a few 
dashes of rose on the body. It stood on 
sand dunes which were partly yellow and 
partly red. In the background, was a 
- yellow sky with some dark green coconut 
trees and other trees in the distance. 


A.V.R. was a resident of Sathur which is 
about 18 miles away from Sivakasi. 
‘A.V.R, started manufacturing and selling 
safety matches under the trade mark 
“RAM” from 23rd May, 1959. He filed 
his application for registration of his trade 
mark on 22nd April, 1963. In his trade 
label, the face of the animal, ram, 
was less like a rose than a camel. 
outline of the figure was in black and the 
dash of rose along the outline would 
indicate that the ram would very much 
like to pass off for a camel. At any rate, 
the colour scheme employed for drawing 
the ram was identical with that employed 
for drawing the camel. The ram was 
also standing on sand dunes, like the 
camel of I.N. The background to the 
ram was ‘a sky which was as artificially 
yellow as the sky in the label of I.N. 
As for the trees and bushes in the back- 
ground they were also dark green, one or 
two of them looking like coconut trees, 


The . 
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The colour pattern of both the labels 
and the very order ‘in which one colour 
followed another were - strikingly similar, 
first the top border in red, second the 
central pictorial representation with a 
yellow background and a red and yellow 
foreground, the third a yellow bank and 
the fourth the bottom black border. 


I.N. applied to the Assistant Registrar of 
Trade Marks, Madras, under section 56 of 
the Trade and Merchandise Act of 1958 


for the rectification of the registered 


trade mark of A.V.R. and the applica- 
tion was dismissed. On appeal, Held: 


In the general colour design and the back- 


ground and the foreground in the central 


panel of the trade labels, there was an 
overall similarity between I.N.’s trade 
label and that of A.V.R., such as to 
lead to confusion of the one for the other. 
The Assistant Registrar erred in regis- 
tering A.V.R.’s trade mark ard in refus- 
ing on the application of I.N. for rectifica- 
tion, to expunge A.V.R.’s trade mark 
from the Register. 


There was nothing in'the Trade and 
Merchandise Marks Act of 1958 which 
penalises an applicant for failing to file 
any evidence. There is nothing in sub- 
rule (2) of rule 53 which prevents the 
opponent from filing an application for 
revocation at a subsequént stage. 


V. Veeraraghavan and V. Swaminathan, for 
Appellant. 


S. Padmanabhan, K. Srinivasan, K. G. 


Rajappa and R. Janakiraman, for 
Respondents. ; . 
S.J. Appeal allowed. 


Kailasam, 7. 
N. S. Ramanathan v. 
. B. Ratnavelu. 
8th December, 1972. 
C.R.P. No. 2614 of 1971. 


Madras Buildings (Lease and Rent Gontrol) 
Act (XVIII of 1960), section 10 (2) (i), 
(vii), Transfer of Property Act (IV of 
1882), section 106—Petition for eviction— 
Wilful default and denial of title—Petitioner 
landlord purchaser ‘from previous landlord— 
—Termination of tenancy by previous landlord 
by giving nolice—No fresh agreement of tenancy 
between purchaser landlord and tenant—Fresh 
notice by purchaser not required. 


The previous landlord gave a notice 
terminating the tenancy giving notice of 
termination of 15 days. But the petition 
filed by the previous landlord before the 
Rent Controller for eviction of the tenant 
was dismissed. The petitioner, after his 
purchase of the property did not enter 
into a fresh agreement of tenancy nor did 
he in any way recognise the tenant as his 
contractual tenant. On the facts there 
Was no material for coming to the conclu- 
sion that the purchaser created any 
fresh tenancy or agreed to have tke 
tenant of the previous landlord as his 
tenant. 


In such circumstances, as there was no 
fresh tenancy, the tenancy having been 
terminated by efflux of time and by notice 
a fresh notice by the purchaser under 
section 106 of the Transfer of Property 
Act was not required. 


R. Gopalaswami Ayyangar and WN. Sivam, 
for Appellant. 


V. Govindarajulu and K. Ramachandran, and 
B. S. Satyanarayana, for Respondent. 


S.J. 


Petition allowed, 
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Ismail, 7. 


Karunaiananda Nadar ù 
V. S. V. Senthiappa Nadar 
(died), 
19th December, 1972. 
S.A, No. 1617 of 1969, 


Easements Act (V of 1882), section 20— 
Sut for mandatory injunction—Right of way 
—Effect of terms of contract—Scope of section 
20. 


When section 20 of the Easements Act 
says that the rules in Chapter III are 
controlled by any contract between the 
dominant and servient owners relating to 
the servient heritage, it only means that 
if there is any inconsistency between the 
terms of the contract between the parties 
and the rules laid down in Chapter III, 
the terms of the contract will prevail and 
not the particular rule contained in that 
chapter. But, when there is no such in- 
consistency, the terms of the contract can 
be given effect to without ignoring or 
in any way whittling down the effect of 
any rule contained in Chapter III. 


V. Sundaresat, for Appellant. 


T. R. Srinivasan, K. Ramamurthy and 
T. Thayarammal, for Respondents. 


S.J. Appeal dismissed, 


Gokulakrishnan, F. 
K. Karunanidhi 


U. 
R. Renganathan Chettiar. 

Sth January, 1973. 
G.R.P. No. 2593 of 1972, 


Givil Procedure Code (V of 1908), section 115, 
Order 39, rule 2—Suit for permanent 
injunction—Application for temporary injunc- 
ticn—Prima facie ground to be made out by 
party seeking injunction—Discretion of Gourt 
in granting temporary injunction not question- 
able in revision—Discretion of Court how to be 
exercised, 


No doubt, the grant of temporary injunc- 
tion is a discretionary order made for the 
purpose of maintaining the status quo and 
to protect the interests of the parties 
pending disposal of the suit. But the 
balance of convenience and judicial dis- 
cretion are the key-notes in the matter of 
disposing of such interlocutory applica- 
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tions. . Hence it is necessary to find cut 
whether the Courts below have used their 
judicial: discretion, which they were 
bound to, before they passed the order 
Which is being questioned ncw. Further, 
for the purpose of granting temporary 
injunction pending disposal of the suit, 
it is absolutely unnecessary to discuss the 
evidence on record elakorately. But 
there must be a prima facie ground for the 
grant of injunction ; prima facie ground 
has to be made out by the party seeking 
the injunction and the burden is not 
upon the person who objects to such 
grant. 


The jurisdiction of the High Court under 
section 115 of the Civil Procedure Code 
is limited and such power cannot be used 
for the purpose of correcting errors of law 
or of fact except when the matter involves 
juri diction and illegal exercise thereof 
by the Courts belows. The exeicise of 


discretion in awarding a temporary 
injunction cannot be questioned in 
revision. 


In granting or refusing to grant a. tem- 
porary injunction a Court has a wide 
discretion under Order gg, rule 2. 
The exercise of that discretion should be 
in a judicial manner, depending upon 
the circumstances of each case. No 
hard and fast rule can be laid down for 
the guidanceof Cou.t as regards exercise 
of such discretion. 

The rule that before the issue of a tem 
porary injunction the Court must satisfy 
itself that the plaintiff has a prima facie 
case does not mean that the Court should 
examine the merits of the case closely and 
come to a conclusion that the plaintiff 


has a case in which he is likely to succeed. ` 
This would amount to pre-judging the: 


case on iis merits, All that the Court has 
to see is that on the face of it the person 
applying for an injunction has a case 
which needs consideration and which is 
not bound to fail by virtue of some 
apparent defect. The balance of con- 
venience also has to be looked into. 

M.S. Venkatarama Iyer for R. - Sundara- 
lingam and T. R. Venkataraman, for Peti- 
tioners. l 


K. Ramaswami for B. Sundårapandian, 
K. Venkatdsubbaraju and N. Sankaravadivel, 
for Respondent. l 


S.J. 


Petition allowed. 


Venkataraman and 
Maharajan, FF. 
A. V. Palaniswami v. 
Election Court (District 
Munsif, Tiruppur) 
20th February, 1973. ' 
W.A. No. 396 of 1972, 


Tamil Nadu Panchayat Act (XXXV of 1558} 
and Tamil Nadu Panchayat (Conduct of 
Election of President of Village Panchayat) 
Rules, 1970, rules 14 (2) and 19 (2) (b)— 
Panchayat — President — Election — Voting 
—Ballet paper—Mark—Marking on the 
reverse of ballot  paper—Invalid—Inable 
to be rejected. . 


The ballot paper containing a voting mark 
on the reverse sice of the ballot paper 
cannot be a valid vote at all. Rule 14 (2). 
clearly shows that t!.e mark should be 
made on the front side of the paper where 
alone the compartments have beer printed 
containing the symbols and the other side 
is called the back of ti.e ballot paper on 
which the Presiding Officer shall place the 
prescribed distinguishing mark (initials 
of the Presiding Officer) to show that it 
hal been issued by him. The voter 
should after making the mark fold the 
ballot paper so as to conceal his vote and 
after showing to the Presiding Officer, the 
distinguishing mark stamped on the back, 
put it into the ballot box kept for that 
purpose. If the voter has to show to the 
Presiding Officer, the distinguishing. mark 
and at the same time he has recorded Fis 
vote on the back side of the ballot paper, 
the secrecy of the ballot which is the most 
important element in voting would be 
lost. 


If the mark was made only on the back 
side of the ballot paper, even though it 
has been made with the aid of the instru- 
ments provided for the purpose, it cannot 
be considered as a vote at all and the 
ballot paper will have to be rejected under 
rule 19 (2) (b) of the Rules. 


V. Vedantachari and K. 
Appellant. 


G. Ramaswamy for K. Doraiswamy, for fifth 
Respondent. 

Miss. B. Venkatalakshmz, for 
ment Pleader. 


V.S. 


Srinivasan, for 


Govern-~ 


Appeal dismissed , 


K. Veeraswani, C.F. and 
Paul, 3. 


K. Ramanathan v. . 


The Secretary to the 
Government, Health and 
‘Family Planning Dept. 
Govt. of Tamil Nadu 
Oth November, 1972. 
W.A. No. 198 of 197°. 


Fundamental Rules, rule 56 (c)—Government 
servant due to retire—Corruption charges made— 
Kept under suspension—Whether formal order 
continuing his service after the due date of retire- 
ment necessary. 


Rule 56 (c) of the Fundamental Rules is 
in the nature of a proviso to rule 56 (a), or 
of an exception to the mandatory require- 
ment of retirement on attainment of the 
age.of 55 years. Rule 56 (c) does not re- 
quire a written order of extension. In 
fact, no question of extension arises in a 
case to which clause (c) of rule 56 has 
application. This rule, in effect, proyides 
for an automatic extension of service 
without there being an express order 
therefor. The words “should not be 
required or permitted to retire on his 
reaching the date of compulsory retire- 
ment” are only consistent with such an 
interpretation and so too the followin 

words in rule 56 (c). C 


Kalyanasundaram, for Appellant. 
Government Pleader, for Respondents. 
S.J. Appeal dismissed. 
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V. Ramaswami, J. 


T. P. Ramachandra 
' —. Muthirayar v. 
Sri Harasabavimochana 
Perumal Temple, 
Kandiyur, Thanjavur. 


‘23rd November, 1972. 


S5. A. No. 398 of 1970, 


Tamil Nadu Cultivating Tenants ‘Arrears of 
Rent (Relief) Act (XXI of 1972), section 
2 (c)—Tamil Nadu Cultivating Tenants’ 


‘Protection Act (XXV of 1955), section 


2 (aa), (e)—Sutt for recovery of arrears of 
reni—Lease of land for cultivatton—Perma- 
nent occupancy tenant with heritable and 
alienable right—T nant cannot be evicted for 
arrears of rent—Tenant not entitled to benefit 


of Tamil Nadu Act XXI of 1972. 


Where the tenant is a permanerit occu- 


-_pancy tenant of the suit- lands he is 


not liable to be evicted on the ground of 
arrears of rent. On a claim by the 
tenant to the benefit of the Tamil Nadu 
Act XXI of 1972, 


Held, that the tenant does not come with- 
in the definition of ‘ cultivating tenant’ 
under the Tamil Nadu Act XXV of 
1955 and the landlord is not a “€ land- 
lord’ within the meaning of the defini- 
tion of that word under section 2 (e) 
of the Act.. The tenant is not liable to 
be evicted by reason of the peculiar 
tenancy. Such being the case, the Tamil 
Nadu Act XXV of 1955 is neither appli- 
cable to the tenant nor to the landlord. 
Hence the tenant is not entitled to the 
benefit of the Tamil Nadu Act XXI of 


1972. 


T.R. Ram :chandran, for Appellant. 


R. Sundaralingam and K. Jayaraman, for 
Respondents, 


S.J. —— Appeal dismissed, 
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Eswari Bai v. 
The Collector of Madras. 


27th November, 1972. S.A. No. 535 of 1971. 


Madras Land Encroachment Act (II of 1905) 
—Madras City Tenants’ Protection Act (IIT o 

1922)—Government Grants Act (XV of 1895), 
section 3—Sutt for declaration of title—Land 
‘belonging to State—Supersiructure sold in 
auction— Temporary occupation granted to auc- 
tion purchaser—Auction purchaser continued to 
occupy after the specified period—Whether 
State can take action under the Land Encreach- 
ment Act—Auction-purchaser whether entitled to 
rights under the City Tenants’ Protection Act. 


In the case of a land belonging to the 
State, the Land Encroachment Act gives 
certain rights to the State to summarily 
evict persons in unauthorised occupation 
of Government land. A plaintiff, whose 
lease was determined, if continuing in 
possession would be in possession of the 
land unauthorisedly and, therefore, the 
State can invoke the provisions of the 
Land Encroachment Act and stimmarily 
evict the person in unauthorised occupa- 
tion of the Government property. 


In State of Madras v. Oosman Haji @ Co, 
E.L.R. (1970) 1 Mad. 154: A.L.R. 1970 
Mad. 27 it was held that section 3 of the 
Government Grants Act prevailed over 
the provisions of the Madras City Tenants 
Protection Act and that the State was, 
therefore, not bound by the provisions 
of- the City Tenants’ Protection: Act. 
Following the said decision, the plaintiff 
was held not entitled to protection under 
the City Tenants Protectidn Act. 


Raghavan, 7. 


K. Ramaswami, A. Sarojini Bai and V. 
Venkataswami, for Appellant. '.. | 


SJ. Appeal dismissed. 


V. Ramaswami, 7. 


A.K. Karmega Kone v. 
M.P.A. Chinniah Kone, 
30th November, 1972. S.A. No. 497 of 1970. 


Negotiable Instruments—Promissory note—Suit 
on—Wife executing promissory note on behalf 
of her husband—Authority to act for and on 
behalf of her husband inferable from circum- 
stances. 


A promissory nofe was executed by 
T on behalf of her husband Ķ, to dis- 
charge the debts allotted to the husband. 
This was found in the body of the docu- 
ment. At the time of executing the pro- 
missory note, K was in jail and T was 
managing the properties belonging to the 
family. But when signing on the stamp, 
she did not describe herself as signing for 
and on behalf of her husband K. A suit 
was filed on the promissory note against T 
and # and the trial Court dismissed the 
suit. On appeal, the suit was decreed 
against K alone. K'filed a Second Appeal 
and contended that the promissory note 
had not been signed by T for and on h's 
behalf and there was no proof of T 
having actual authority to act for and on 


.behalf of her husband & 


Held that, it was not necessary for T to 
describe herself as signing for and on 
behalf of her husband K, since she had 
already described in the body of the docu- 
ment that she was executing it for and on 
behalf of her husband K and also stated 
that for discharging her husband’s debts 
the amount was borrowed. 


Under the circumstances, and having re- 
gard to the relationship between the parti- 
es, it could easily be inferred that there 
was power given to the wife by the husband 
to borrow and manage the properties, 


V. Krishnan, P. Veeraraghavan and K. 
Sankaran, for Appellant. 


A. Ramanathan and S.M. Hameed Mohideen, 
for Respondent, 


S.J. Appeal dismissed. 


Raghavan, F. 
Murugesa Mudaliar v. 
V.K. Balakrishna Mudaliar 
1st December, 1972. S.A. No. 527 of 1971. 


Givil Procedure Code (Y of 1908), section 47— 
Suit to set aside claim order—Execution pro- 
ceedings—Purchaser in execution of another 
decree against the same judgment-debtor can- 
not be deemed to be a party—sScope of section 47, 


Section 47, Civil Procedure Code, deals 
with determination of all questions arising 
between the parties to the suit, in which a 
decree was passed or their representatives. 
The purchaser at a sale in execution of 
the decree under execution is by the 
terms of the Explanation deemed to be a 
party to the suit. But a purchaser in 
execution of another decree against the 
same judgment-debtor cannot be deemed 
to be a party to the suit out of which the 
execution proceedings arise. 


N. R. Raghavachari, for Appellant. 
R. N. Kothandaraman, for Respondent. 
S.J. Appeal dismissed. 


Kailasam, 3. 
The Regional Provident Fund 
Commissioner, Madras-r4 v, 
R. V. Appaswamy. 
8th December, 1972. 
C.R.P. No. 492 of 1972. 


Employees Provident Funds Act (XIX of 1952), 
sections 2,10, 26-d—Suit for recovery of 
money—A pplication for attachment before 
judgment of the money lying into the provident 
fund account of the defendent —-Attachment 
ordered— Whether valid—Member—Person 
not under employment —-Whether ceases to be 
member—Membership when terminates. 





D was an employee of a Mill. He re- 
signed his job and received the gratuity, 
but the provident fund amount due to D 
had not been paid. P filed a suit against 
D for recovery of a certain sum of money. 
P also, prayed for attachment before judg- 
ment of the money lying in the provident 
fund account of D. The lower Court 
ordered attachment. The Regional Pro- 
vident Fund Commissioner, Madras 
preferred this petition for revision. 


Held, section 10 of the Employees Pro- 
vident Funds Act, was applicable so long 
as the amount was standing to the credit 
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of any member in the fund. The section 
does not say that the amount is liable to 
attachment as soon as the member 
resigned his job from the company. 


When an application is made by the 
member to withdraw and when payment 
is authorised by the authority so empower- 
ed, his membership will terminate from the 
date when the payment is authorised 
to him. 

Under section 10 (1) of the Act as long 
as the amount stands to the credit of a 
member jn the fund, it is not liable 
to be attached. The order of the lower 
Court attaching the provident fund 
amountis not sustainable. 


T. Vadivel, for the Central Govt. Standirg 
Counsel, for Petitioner. 


T. R. Mani, for Respondent No. 1. 
E. Padmanabhan, for Respondent No. 2. 





S.J. Petition allowed. 
Kailasam, F. 
Ammani Ammal v. 
Ramakrishna Chettiar, 
14th December, 1972. 
C.R.P. No. 618 of 1972. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 10 (2) (vii)— 
Evidence Act (I of 1872), section 116—Pett- 
tion for eviction by chief tenant against sub- 
tenant—Denial of title—Lease deed executed 
by sub-tenant to landlord directly—Whether 
amounts to denial of title. © 


It has been held that the denial of title 
at the beginning of the tenancy would 
also include denial during the conti- 
nuance of the tenancy and unless the 
tenant had surrendered possession to 
the landlord, during the course of the 
tenancy, he cannot deny the title of the 
landlord. But this position is not ap- 
plicable to a claim by the owner of 
paramount title. 


‘ A’ was the chief tenant ofa site from 
€ D’. After taking the lease, she put up 
a super-structure- thereon. Later, she 
leased out the site and superstructure 
to R. Subsequently, ‘ D ’ issued a notice 
to A’ as wellas * R°’ that ° A’ took on 
lease the site and had put up a super- 
structure without the permission of ‘D’, 
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Thergfore’D called upon ‘ A? to vacate 
the- premises, remove the superstructure 
and deliver: vacant possession of the site. 
Thereafter, R executed a lease deed in 
fayour of D regarding the site. © A’ 
filed a petition for eviction of ‘R’ on the 
ground of denial of title. 


Held, there was no dispute that D had 
the paramount title, though A became 
the lessee of the site, and leased the site 
as well as the superstructure to R. After 
the issue of the notice by D terminating 
the lease of A, there can be no denial 
of title by R ‘executing the lease deed 
to the person having paramount title. 
The execution of the lease deed regarding 
the site by R in favour of D was after 
receipt of notice from the person having 
paramount title. The provisions of 5.116 
of the Evidence Act are not therefore 
applicable. 


R. Srinivasavaradhan and R. S. Venkatachari, 
for Petitioner. 


P. Sivarama Rise and JV. Sundararajan, 
for. Respondent. 


5. J. 
Kailasam Ae 


Petition dismissed. 
‘ p - Py 


eisham Mudaliar v. 
- The Authorised Officer 
Madras Land Reforms). 


14th December, 1972. 
C.R.P. No. £38 of 1972, 


Madras Land Reforms (Fixation of Ceiling 
on Land) Act (LVII of 1961), sections 10 (5), 
78—Sale of land .after. notified date—Pur- 
chaser’s plea that the, land should be. included 
in the ceiling area of the vendor—Authorised 
officer rejecting i aad as of 
section t0 (5). s, 


If the objection ` ‘of a purchaser after the 
notified date has to be completely ig- 
nored, there is’no point in section'10 (5) 
of the Madras Land Reforms (Fixation 
of Ceiling on Land) Act requiring - the. 
objections to be received from the. ob- 
jectors and passing orders after hearing, 
the objections. The intention ‘of section 
10 (5) obviously is to hear’ the objectors 
and to pass orders after considering their 
interests: In this view, the. Authorised 
Officer would be acting. within his.powet' 
if he allo’s the land_ that had been as- 
signed to a ‘third party after the notified 


date for valuable consideration within 
the ceiling area of the person submitting 
the return. Section 78 provides for 
appeal against an order passed by - the 
Authorised Officer under section 10 (5) 
by the Government or by any person 
aggrieved by any such decision. The 
effect of section 10 (5) and section 78 is 
obviously to protect the interests of per- 
sons interested in the land described in 
the draft statement made by the Autho- 
rised Officer, 


S. Thyagaraja Iyer, for Petitioner. 


G. R. Lakshmanan, for Additional Gevern- 
ment Pleader, for Respondent. - 


S.J. 


Petition allowed. 


Koilasam, T: 
Ganapathi Mudaliar v. 
Shanmugasundara 
Mudaliar. 
20th December, ey oe 


S.A. No. 2080 of i973. 


Hindu Law—Fornt family propertp—Guft of 
immoaveable properly by father ta a son— uel 
for possession—Gift whether valid. 


There is no authority for the proposition 

that the father. could make a gift of 
irnmmoveable property a to the 
joint family toa son., : 


M. Srinivasan and K, Éolandaivel, for Ap- 
pellant. | 


— "Appeal dismissed. 


S.J. 
K. Veeraswam’, GF. and ` 


Raghavan, F. 
- = R. Kapanipathi Rao v. 

, . M.S. Meyyappan.. 
11th January, 1973. a 
O.S.A. No. 58 of 1971. 


Deed—C Pe ne TTE Suit for recovery 
of possession—Lease of hotel business—Lessee 
claiming that lease was of building as distinct 
from the moveables—Lease whether composite. 


The main question for determination 
was whether an indenture of lease was a 
composite lease of a hote’ business:run in 
the premises or whether it- was of two 
buildings for the purpose of running a 
hotel. 


Held, in determining 7 question whether 
the lease is a composite ong or- yot 
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the intention of the parties must be 
ascertained and for that purpose the 
provisions of the lease deed have to be 
taken into account in the light of the 
background and surrounding circum- 
stances at the time of the execution of 
the lease deed. ue 


The lease deed read a whole left no 
room for doubt that what was -transferred 
under the lease deed was the lease of 
the business carried on in the said 
building with the furniture, equipment, 
crockery etc., belonging to the lessors, 
The mere fact that there are no specific 
words of ‘ assignment’ is immaterial, 
The absence of a clause forbidding the 
lessors competing with the business trans- 
ferred is equally immaterial, as the 
Jessors never contemplated the carrying 
on of such business at any time which 
the lessees wanted to prohibit. The 
splitting up of the lease amount into rent 
and hire charges for the fittings, furni- 
ture, crockery, etc., is Only notional and 
that by itself cannot be a clinching 
circumstance one way or the other. 


The subsequent conduct of the parties or 
the way in which the part’es intcrpreted 
the document cannot be ruled’ out 
altogether, but may be taken as pieces 
of evid nce although of a very weak 
character. 


The various covenants of the lease deed 
cannot b> dissected, but an overall 
picture has to be- taken for the purpose 
of find'ng out whether the lease deed is 
a composite one or not. ' 


The lease is a composite lease to which 
the provisions of the Madras Buildings 
(Lease and Rent Control) Act have no 
application. ,The civil Court has juris- 
diction to entertain the suit. 


M.S. Venkatarama Iyer, for Appellants. 
The Advocate-General, for Respondents, 
S.J. Appeal dismissed. 





Ismail, 7. 


23rd Fanuary, 1973. 
S.A. No. 820 of 1970. 


(A) Travancore Fenmt and Kudiyan Act of 
107} M.E. as amended in 1108 M.E.— 
Redemption of othi—Intention of the parties— 
Kanom whether irredeemable or redeemable— 
What is r.levant is what the parties agreed 
upon at the time when they entered inte the 
transaction——Construction of document. 


What has to be decided is as to what was 
the intention of the parties when they 
entered into the transaction, namely 
whether they intended that the kanom 
should be an irredeemable or redeemable 
one. For finding out this intention, what 
is relevant is what the parties agreed upon 
at the time when they entered into the 
transaction and not whether one or the 
other party to the transaction exercised 
his rights arising out of the transaction or 
not. Therefore once the document pro- 
vided for successive renewals, it is enough 
to make it an irredeemable one and it is 
not necessary to prove either exercise of 
the right of renewal or actual payment cf 
renewal fee in this behalf. 


(B) The Madras (Transferred Territory) 
Fenmikaram (Thiruppuvaram) Payment Aboli- 
tion Act (XXXII of 1964), sections 9 (1), 
31—Land whether jenmom or noi— Jurisdiction 
of Settlement Officer—Scope of section 31— 
—In the absence of exclusive jurisdiction con- 
ferred on Setilement Officer jurisdiction of 
civil Gourt not taken away. 


No doubt, wher acting under section 9 (1) 
of the Madras (Transferred Territory) 
Jenmikaram Payment Abolition Act of 
1964, the settlement officer will have to 
incidentally consider whether the land 
with reference to which the application for 
inclusion in the Register has been made in 
jenmom land or not. However there is 
no provision ip the Actconferring on the 
settlement officer exclusive jurisdiction, 
to decide whether a particular piece of 
land is jenmom land or not. Only when 
such exclusive jurisdiction has been con« 
ferred on the statutory authority, it could 
be said with reference to section 31 of the 
Act of 1964 that the said decision is final 
and cannot be questioned in any civil 
Court, In the absence of any such 


exclusive jurisdiction conferred on the 
settlement officer to decide the question 
whether a particular piece of land in 
jenmom land or not, section 31 cannot be 
invoked to take away the jurisdiction of 
the civil Court to go into the character of 
the land. i 


V. Ganapath'subramanian for P. Anantha- 
krishna Nair, for Appellant. 


S. Padmanabhan, for Respondent. i 
Appeal dismissed. 





S.J. — 
Gokulakrishnan, 7. 
P. Somasundaram v, 
K. Gnanaskandan, 


30th January, 1973. 
C.R.P. No. 1951 of 1974. 


Madras Panchayats Act (XXXV of 1958), 
sections 23, 178—Constitution of India (1950) 
—Election by Village Panchayat—Govern- 
ment Memorandum disqualifying Extra 
Departmental Village Postmaster from 
standing for election—Memorandum has no 
statutory force—Disquli fication must be by 
provision in the Act or at least by rules 
framed thereunder. 


In the Manual on Panchayat Adminis- 
tration published by the Government 
of Tamil Nadu it has been specifically 
meéationed in the preface that the statutory 
rules are printedin large type and the 
executive instructiops are printed in 
small type. As far as the memorandum 
Which disqualifies the Extra Depart- 
mental Branch Postmasters from standing 
for election to the Panchayat is concerned, 
the same is printed in small _ type. 
Apar! from this preface, there in absolutely 
no material to hold that this memorandum 
has the force of law and thai the same 
has been framed under the powers vested 
under section 178 of the Madras Act 
XXXV of 1958, which empowers - the 
Government to make the rules. The 
memorandum therefore has no statutory 
o1ce, 


The substantive provisions of disqualifying 
a person must be by the sections in the 
Act or at least by rules validly framed 
thereunder. No doubt, disqualification 
has been enumerated in the main Act 
itself,but to go beyond that and the Execu- 
tive, by a memorandum prescribing cer- 
tain disqualifications is going beyond the 
spirit of the legislation, apart from the 
fact that such arbitrary ard: unguided. 
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powers given to the executive will be 
detrimertal to the spirit of the democra- 
tic set-up, such as the Village Pancha- 
yats, 


N. Ganapathi, for Petitioner. 


V. Swaıminathan, for 1st Respondent. 
S.J. o——-— Petition allowed. 


Raghavan, 7. 
P. M. Abdul Azeez (alias) 


Zee v. 


A. M. E. Jainab Nachi, 


Sth February, 1973. 
C.R.P. No. 2505 of 1971. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 10 (2) (i)— 
Petition for eviction—Wilful default—Power 
of attorney in favour of a partnership firm by 
landlord—Petition by one of the pariners— 
Maintainability. 

The filing of an application for eviction 
by one of the partners of a firm which has 
been’ constituted as an agent of the land- 
lord is sufficient compliance with the 
provisions of the Madras Buildings (Lease 
and Rent Control) Act. 


S. Muhammed Yohija, for Appl‘cant. 
V. $. Ramakrishnan, for Respondent. 
S.J. Petition dismissed. 


Kailasam and 
N. S. Ramaswami, Ff. 
Sri Crushachadoo v. 
Mrs. Periaswami Satyabama. 


13th February, 1973. 
A. A. O. No. 229 of 1968. 


Tort— Compensation—Motor accidents claim— 
Accident resulting in death—No direct evidence 
—Doctrine of res ipsa loquitur—Compensa- 
tion how to be arrived a!—Relevant factors. 


Though there was no direct evidence as to 
how the motor accident took place, the 
position of the lorry and the dead body 
at the time of the accident would prima 
facie afford evidence of want of due care 
and caution on the part of the lorry 


driver. Under such circumstances, the 
doctrine of resifsa loquitur could be 
invoked. 


In fixing the compensation, the Court 
will have to take into consideration the 
benefits which the dependants were gete 
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ting from the deceased, the number of 
years the deceased would have lived but 

for the accident, the possibility of the 

deceased not living the norm’ expected 

span of life, the dependants ceasing to 

be dependants in the course of time etc., 

While awarding a lump sum compensa- 

tion, the Court will also have to take 

into consideration the interest that may 
accrue on the lump sum paid, and also 

the fact that the capital also hasto þe 

utilised for the purpose of the compen- 

sation payable and not intended to be 
left intact with the dependants at the 
end of the period of life expectancy of 
the deceased. 


K. K. Venugopal, for Appellant. 
K. Ramaswami, for Respondents. 
S.J. 


Ramaprasada Rao, T: 


Messrs, Coromandel 

` Proderite (P.) Ltd. v. 

The Regional Director, 

Employees’ State Insurance 
Corporation 

21st March, 1973. . 
W.P. Nos. 3238 of 1971 ; 

39, 48 and 2220 of 1972. 


Employees’ State Insurance Act (XXXIV of 
1948), as amended by Act (XLIV of 1966), 
section 2 (9)—Personnel working in adminis- 
trative branch of an establishment—Appli- 
cability of Act to—Notification under section 1 
(5) if a condition precedent. . 


ne 


Appeal dismissed 


i f 
If there is an establishment in which there 
is personnel working administratively -as 
its staff, the provisions of the Employees’ 
State Insurance Act,could not be applied 
to the said establishment without making 
the appropriate notificatior in the proper 
and prescribed form as contemplated in 
section 1 (5) of the Act. In the instant 
case there has not been any such notifica- 
tion. Hence even assuming that the 
head office or branch office, sales office 
or distribution office of an establishment 
is an establishment, yet the link which 
enables the exercise of power not having 
been provided yet by the appropriate 
authority under the Act, there was lack 
of power on the part of the respondent 
when he demanded the coverage of the 
personnel in the administrative section 


of the establishments also within the 
compass of the provisions of the Act. 

M. R. Narayanaswami, for Petitioners. 
V.K. 


Petitions allowed, 


{smail and 


Natarajan, FF. 
Dr. S. Subramania Iyer v. 
The Secretary, the Karaikudi 
Co-operative Town Bank. 
29th March, 1973. 
A.S. No. 263 and C.R.P. Nos. 543,. 
1408 and 1491 of 1966. 


(A) Civil Procedure Code (V of 1898), sec- 
tion 96—Madras Co-operative Societies Act 
(VI of 1932), section 49 (2\—Order under— 
Appeal under section 96, Civil Procedure Code 
—Gompetency. 


An appeal lies under: section 96 of the 


_Civil Procedure Code against an order 


of the District Judge under section 49 (2) 


„of the Madras Co-operative Societies 


Act, 1932. 


Case-law discussed. 


Section 49 (2) of the Madras Co-operative 
Societies Act does not state that the ap- 
plication should be preferred to a District 
Judge but states that the application 
should be preferred to the District Court 
having jurisdiction. If the section had 
provided for an application to the Dis- 
trict Judge or to any particular Judge 
of the City Civil Court an argument may 
be available that such a judicial officer 
functions as a persona designata and that 
consequently all the procedural law ap- 
plicable to the Court in question will 
not apply to the particular proceeding 
of the Judge concerned. On the other 
hand section 49 (2) provides for an appli- 
cation being preferred to the Court as 
such and therefore the general principle 
that all the laws governing the procedure 
before the Court will apply to the parti- 
cular, proceeding also, will prevail. 


Further there is absolutely no provision 
whatever in the Act to regulate the pro- 


cedure before the District Court in pro- 


ceedings under section 49 (2). From this 
the only conclusion is that the procee- 
dings before the District Court will be 
governed by the rulesand practice ap- 


plicable to the other proceedings before 
that Gourt and on that basis an appeal 
will lie against the decision of the District 
Court. > o 


(B) Madras Ga-operative Societies Act- (VI 
of 1932), section 49 (1)—Scope—When 
attracted. 


To bring a case within the scope of sec- 
tion 49 (1) the following conditions must 
be satisfied : (1) It should appear that 
any person who has taken part on the 
organisation or management of the 
society or any past or present officer of the 
society h:s misappropriated or fraudu- 
lently retained any money or other pro- 
perty or been guilty of breach of trust in 
relation to the society and (2) it must so 
appear in the course of an audit under 
section 37 or an enquiry under section 38 
or an inspection under section 39 or on 
the winding up of a society. Only when 
both these conditions are cumulatively 
satisfied, the registrar may of his own 
motion or on the application of the com- 
mittee or liquidator or of any creditor 
or contributory examine into the con- 
duct of the person concerned: and make 
an order requiring him to repay or res- 
tore the money or property or any part 
therof. 


In the present case the second condition 
was not satisfied and hence section 49 (1) 
Was not attracted. 


K. Parasaran, for Appellant. 


N. G. Raghavachari and N., S. Varadachari, 
for Respondent. 28 


“Appeal and 


V.K. 
petitions allowed. 
Ramaprasada Rao, F. 
Subramaniam v 
; - State of Tamil Nadu. 
29th March, 1973. i 


4 (hk) and 5-A—Notice of notification under 
section 4 (1) or of enquiry under section 5-A— 
If should be served personally on person in- 
terested, 


* . + i 
a wae 


On a reading of sections 4 (1) and 5-A of | 


the Land Acquisition Act, it is not ‘clear 
that the intention of the legislature. is 


that every person, whose land is sought 
Bye A Bnd T E vt 


BO &e atu 
s 


W.P. No. 2172 of.1971.. 
Land Acquisition Act (I of 1894), sections 7 
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to be acquired and which land is sought 
to be notified under section 4 (I) in the 
preliminary stage, or even at the stage 
of an enquiry under section 5-A, the in- 
terested person, should be personally 
served. The statutory obligation, .on 
the part of the authorities irterested 
in setting.in motion the provisions of 
the Land Acquisition Act appears to be 
that the Collector shall cause public 
notice of the substance of the notification 
under section 4 (1) and that has to be 
given at convenient places in the locality. 
Besides, such notification shall be published 
in the Official Gazette. 7 


In so far as the enquiry under section 5-A 
in concerned, the notice under the said 
section is equally to be given in a general 
fashion and not to the person interested. 
The scope of this is clear whén the form 
of the notice which has to follow in ‘the 
case of the award inquiry is compared 
with the notice that is usually issued 
either at a time when the notification 
under section 4 (1) is made or a notice 
of enquiry under section 5-A is issued. 
But there is also another alternative. 
If a personal service is attempted of the 


‘notice under section 5-A and if such 
‘notice is given, then the addressee is re- 
quired to file within 15 days from the 
‘date of service of the notice, his objections 


to the acquisition of the land. There- 
fore if the State acopts one of the two 


_methods available to it in the matter of 
issuing the notice under section 5-A, the 


aggrieved party cannot complain. 


B. Soundarapandian, R. Balasubramaniam 
and R. Veeramani, for , Petitioner. | 
NVK.. Petition dismissed. 


æ 
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K. Veeraswami, C.F. and 
V.V. Raghavan, F. 


The Commissioner of 
Hindu Religious and 
Charitable Endowments, 
Madras v. 

H. H. Perarulala Ramanuja 
Jeer and others. 


24th October, 1972. 
W.A, No. 248 of 1969. 


Madras Bindu Religious and Charitable 
Endowments Act (XXII of 1959), section 
75-C (4) (a)—Scheme of management for 
temple— Rendered inoperative by notification— 
Repeal of -old Act—Notification made under 
ald Act ceasing to operate by efflux of time— 
Scheme of management -revived—Effect of 
repeal by .a-temporary Act or rule of an earlier 
Act or rule—Iniention of the legislature, 


A scheme of managemert was settled for 
a temple in a suit filed in 1921. This 
scheme ceased to operate by a notification 
under the Madras Act II of 1927. Madras 
Act (XIX of 1951) repealed Madras Act 
(II of 1927), but continued the operation 
of the notification made under the earlier 
Act for a period of five years and vested 
power in the Government to cancel or 
continue fram time to time any such 
notification. Madras Act (XXII of 1959) 
repealed Madras Act (XIX of 1951). 
The notification made earlier ceased to 
operate by efflux of time. On the ques- 
tion whether the scheme settled earlier 
would revive, 


Held: If an enactment or a rule, which 
repealed: an earlier Act or rule, is itself 
only a temporary Act or rule, the general 
principle is that ‘he earlier Act or rule‘s 
revived once the temporary Act or rule 
is spent. There will, however, be no 
revivor if it was clearly the intention of 
the Legislature to repeal the earlier Act 
absolutely. That intention may appear 
either expressly or by necessary implica- 
ton, 


The scheme of administration settled 
earlier has revived on the expiry of the 
notification. 

The Govt. Pleader, for Appellant. 


R. Gopalaswami Ayyangar, Jan and San and 
VY. Srinivasa Rao, for Respondent. 


S.J. Appeal dismissed, 
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K. Veeraswami, G.F. 
and V. V. Raghavan, F. À 


The Government 

of Madras v. 

A. Ramanujalu Chetty 
Elementary School, 
Madras-l. 


grd November, 1972. l - 
| W.A. No. 122 of 1967. 


Madras Elementary Education Act (XX 
of 1920), section 47 (2), 14—Primary School 
—Levy of fee—Prohibiiion on levy of fee— 
Validity—Statutory recognition cannot be with- 
drawn by executive Act. 


Section 47 (2) of the Madras Elemen- 
tary Education Act clearly stated that 
fees might be levied from any child 
attending ‘an elementary school within 
the definition of the Act. Under this 
provision the school could Jawfully levy 
fee, Ariy inhibition, of such levy which 
is non-Statutory cannot, therefore, have 
legal validity so long as section 47 (2) 
stands on the statute book. 


Quite apart from that, recognition accord- 
ed to the school orginally under the 
provisions of the Act was continued 
statutorily by reason of section 14 of 
Madras Act II of 1939. That amounts 
to a statutory sanction of the continued 
recognition, Such a recognition could 
not be withdrawn merely by an adminis- 
trative act. Such an action is in excess 
of the powers of the District Educa- 
tional Officer. 


Government Pleader, for Appellants, 
T. Govindarajulu, for Respondents, 
S.J. Appeal dismissed, 


~ 


Kailasam, J. a: f 
° Shanmugha Udayar v. 
aaa Govinda Udayar. 


6th November, 1972. 
-”  CR.P. Nos. 1831 and 1832 


of 1971. 


Madras Court-fees and Suits Valuation 
Act (XIV of 1955), ,sections 25 (b), 40 (1) 
— Smit for declaration of title — Plaintiffs 
seeking to avoid a final;decree of partition made 
in an earlier suit—Plaintiffs not co nominee, 
parties in the suit for partition—Court fees 
payable. ` l a 


The plaintiffs filed suits for declaration 
of their title to the suit properties, They 
sought the. relief by avo'ding` the final 
decree for partition passed in an earlier 
suit which allotted . the properties. The 
plaintiffs valued thesuit under section 25 
(b) ofthe Madras Court-fees. and Suits 
Valuation Act, 1955. The.trial Court held 
that the plaintiffs ought to value the suit 
under section 40 (1) of the Act. ‘The 
plaintiffs contended that they were “not 
parties to the decree in the partition suit 
and section 40 (1) did not apply to the 
case. ae a i ' - 

Held, the decision in Neresemma V. 
Satyanarayana, - (1951) 1 M.L.J. 436: 
A.LR. 1954-Mad. 793, should be held 
to be applicable and Court-fee paid 
valuing the suits for the purpose: of juris~ 
diction under section 25 (b) of the Court- 
fees Act. os re ae 


K. Chandramouli, for Petitioner 
: (In both Petition s) 


M. Srinivasan for K. N. Balasubramaniam, 
for Ist Respondent (In both Petitions ) 


K. S. Bhakthavatsalam, for Addl. Govt. 
Pleader (on notice from Court). 


S.J. Petitions allowed. 
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-- Kailasam, 7. Sopi eo e 


Govinda Chetti v. 

M. V. Chinnappa 

l pe. Udayar. 
18th November, 1972. ` 

G.R.P. Nọ. 1454 of 1972. 


Civil Procedure Gode (V of 1908), Order 7, 
rule-1—Suit for recovery of money—Petition 
for amendment of the plaint—Amendment 
based on facts ‘set out already—Amendment 
may be allowed, ee es 


In the plaint, the relief that was sought 
for was’ the ‘recovery of money . which 
had been received by the defendanton 
execution of a chit. In the column 
relating to cause of ection, it was stated 


-that the cause Of action ‘arose on the 


date ‘when the defendant executed the 
chit and in the evening when he executed 
a promissory note. In the amended 
plaint, the plaintiff sought to introduce a 
relief based on the promissory note, 
The amendment sought for was based 
entirely on the facts set out in the-plaint. 
The respondent objected that-a suit 
based on the promissory note would 
have been time-barred on the day when 
the amendment petition was filed. 


Held, all.the relevant facts for claiming 
the relief had been stated in the original 
plaint itself and the mere fact that this 
particular relief would have been time- 
barred was no ground for refusing the 
amendment. The plaintiff would be 
permitted to carry out the amendment 
sought for in the plaint. : 


K. Ramamurthy, for Petitioner. | 
R. Nadanasabhapathy, for Respondent. 
S.J. 


. Petition allowed, 


—_—_—EE ee = 
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Raghavan, J: , i ae See 7 1 
p p Sy. Ey . K., James v. 
F V. Ponniah, 
21st December, 1972. a. 

G.R.P. No. 2321 of 1972. 


The Kanyakumari Sreepandaravaka Lands 
(Abolition and Conversion into Ryottwari) Act 
(XXXI of 1964), sections g (3), 29 (2); 
Limitation Act (XXXVI of 1963), sections 4. 
to 24——Appeal against order of the Assistant 
Settlement Officer—Delay—Petition to excuse 
delay—Application under the Limitation Act 
—Valid. 


It is common ground that there is no 
provision in Madras Act XXXI of 1964 
expressly excluding the applicability of 
the Limitation Act to applications’ and 
appeals provided under the said. Act. 
Inthe absence of any specific exclusion, 
sections 4 to 24 of the Limitation Act 
shall apply to applications and appeals 
under the special law unless there is any. 
provision in the special enactment repug- 
nant to such application. 


M. A, Sathar Sayeed, for Petitioner. 
S. Padmanabhan, for Respondent, 


S.J. 


Petition dismissed. 


Kailasam, 7. 


C. Kuttappa Nair v, 
S. S. A. Shahul Hameed. 


Oth February, 1973. 
G.R.P. Nos. £308, 1450 and 
1498 of 1972, 


Madras Buildings (Lease and Rent Con 
trol) Act (XVII of 1960), section 23 (3) 
— Petition for eviction—Petition dismissed 
by Rent Controller —Appellate authority re- 
manding for fresh disposal—Validity of re- 
mand—sScope of sectton 23 (3). 


Section 23 (3) of the Madras Buildings 
(Lease and Rent Control ) Act (XVIII of 
1960) does nat confer any right on the 
Appellate Authority to remand the matter 
for fresh disposal. All that the section em- 
powers the Appellate Authority to do is to 
decide the appealafter making such further 
inquiry as he thinks fit either per- 
sonally or through the Controller, Op- 
tion is given to the Appellate: Authority 


to make the further inquiry eithér per- 
sonally or through the Controller. It 
is specifically provided that the Appellate 
Authority shall decide the appeal. The 
only power hat is left with h'm is that 
if he dees not make the ‘‘further enquiry” 
himself personally, he may call upon the 
Controller to make “such ; further 
enquiry.” But'the decision can only be 
by the Appellate Authority. 


R. V. Seshadri, for Petitioner (C.R.P. Nos. 
1308 and 1450 of 1972). 


V. Suresham for G. K rishnamurthy, for 
Petitioner (C.R.P. No. 1498 of 1972). 


S. Jagadeesan, for Respondents 4 to 6 (In 
all the petitions). 


S, J. 
Gokulakrishnan, F. 


Subbiah Devendran vy, 
Kasamuthu Konar. 


Petit ons allowed. 


21st February, 1973. 
l . C. M. P. No. 1350 of 1973 
in Appeal No. 61 of 1972, 


Gwil Procedure Code (V of 1908), section 
151—Appeal pending—Order passed in intera 
locutory application granting time—Subsequent 
petttion for extension of time granted earlier—. 
Gourt has ample power—Discretion of the 
Gourt, : 


It is needless to say that there cannot 
be any finality with regard to the 
orders passed in an Interlocutory Appli- 
cation pending disposal of the appeal. 


The Court has ample powers to grant 
extension of time even if a petition is 
filed svbs¢quent to the expiry of the 
Stipulated period. But nevertheless, it is 
purely in the discr€tion of the Court to 
decide whother to grant such an exten- 
sion. If the Court feels that there is no 
valid ground made out for such exten- 
Sion, it can €asily dismiss the applica- 
tion for ext€nsion. 


K. Kumaraswami Pillai, for Petitioners, 
T. R. Mant, for Second Respondent. 
S. J. 





Petition for exten 
sion of time ordered 
with directions. 
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Rainanujam, F: S . 
: Subbiah Nadar v. 
‘Nallaperumal Pillai. 
23rd February, 1973. 
S.A. No. 1328 of 1971. 


Madras Cultivating Tenants Protection Act 
(XXV of 1955), sections 2 (aa), 2 (ee), 3 (2) 
th) : Specific Relief Act (XLVI of 1963), sec- 
tion & Suit for declaration—Lessee of land 
—.Whether cultivating tenant — Lessee- to 
establish contribution of his own physical labour 
or that of the members of his family—Matters 
to be considered by Court —Assisting in lifting 
of “bundles etc., cannot be -contribution of phy- 
sical labour —Appreciation of oral evidence 
by -low:r appellate Court—Not to be inter- 
fered with in Second Appeal—Sub-letting within 
purview of section 3 (2) (b)—Onus is on the 
lessee claiming benefits of the Act—Tenant 
holding over cannot be dispossessed without 
due process of law—Civil Procedure Code 
(V of 1908), section 100. 


In view of sections 2 {aa) and 2 (ee) of 
the Madras Cultivating Tenants Protec- 
tion Act, 1955, the lessee has to establish 
that he has contributed his own physical 
labour or that of the members of his 
family in the cultivation of the lands so 
as to become a cultivating tenant as de- 
fined in the Act. 


On the question as to whether the lessee 
had in tact contributed physical labour 
in the cultivation of the lands, the status 
of the lessee, his old age .and the extensive 
area he ‘happens to possess both as owner 
and as lessee could be ‘taken note of for 
holding that it was ‘quite improbable that 
the Jessee would have contributed 
physical labour. Assisting in the lifting 
of bundles and demarcation of line for 
planting:sapplings cannot be said:to be a 
substantial contribution. of physical labour 
in cultivating the lands. 


Appreciation of the oral evidence by the 
lower. - appellate ‘Court. cannot be inter- 
fered with by High Court sitting ‘in 
second appeal. i 


Sub-letting being one of the acts by which 
the tenant could not himself cultivate the 
Jands, that will stand attracted by clause 
(6) of section 3 (2). 


The onus is on the lessee to prove that he 
is a cultivating tenant entitled to the be- 
nefits of the Act. 


The possession ofa tenant of the demised 
properties even after the expiry of the 
lease :period ‘is entitled to protection and 
if he is dispossessed without due process 
of law, section 9 of the old Specific Relief 
Act (section 6 of the Specific Relief Act 
XLVII of 1963) can be invoked by such a 
tenant to recover possession even if the 
ios who -dispossessed ‘him ‘is the Jand- 
ord. 


R. Nadanasabapathy, for App ellant. 
KS. Desikan, ‘for Respondent. 
S.J. —— Appeal dismissed. 


-ái 


Řamanujam and 
V. Ramaswami, JF. i 
Melur G. Venkatappa & Sons., 


himoga, Mysore v. | 


T. V. R. Ramalingam 

Pillai & Sons. 

gist August, 1972. 
i G.R.P. No. 1696 of 1970, 


Gentral Sales Tax Aci (LXXIV of 1958), 
section g (2), Limitation Act (XXXVI of 
1963), Article 24, Givil Procedure Gode (VY of 
1908), section 20—Suit for recovery of 
amounts collected as Gentral Sales Tax— 
Whether barred by limitation—Furisdiction— 
Printed clause on the reverse of the invoice-— 
Whether terms of contract are binding between 
partus, 


The refund of tax by the Sales Tax autho- 
rities to the defendants was for the benefit 
of the plaintiffs, If really -the plaintiffs 
were not liable in law to pay tax in res- 
pect of their purchase of arecanuts from 
the defendants, collection of the amounts 
by the defendants should be held to ‘be 
unauthorised and the plaintiffs were 
entitled to get back the same. The fact 
that the Sales Tax authorities refunded 
thé amount to the defendants cannot 
mean that they were entitled to the bene- 
fit of ‘those amounts, The suits were 
within the period of three years from the 
date of the refunds and were within time. 
(Article 24 of the Limitation Act, 1963). 
In the reverse of the invoices marked in 
evidence, there was a printed clause to 
the effect that all claims and disputes 
arising out of the transaction were subject 
tothe jurisdiction of the Court at Shi- 
moga. From this clause it was sought 
to be contended by the defendants that 
it was only the Gourt at Shimoga that 
would have jurisdiction. a 
Held, that the printed clause in the invoices 
had not been shown to be a term of the 
contract between the parties and that, 
in any event, the clause did not expressly 
or by necessary implication exclude the 
jurisdiction of the Gourts other than the 
Courts at Shimoga. 


M. A. Rajagopalan and V. G, Swaminathan, 
for Appellant. 


K. Parasaran, S. Amjad Nainar and T. 
Srinivasan, for Respondents. 


S.J. 


Petition dismissed, 


M—-MRGC 


Ismail and Palaniswami, JF. 
M/s. K. Abdul Azeez Sahib & 
sons, Vellore-4 v 
The Union of India. 
1972. ; 
P. No. 2680 of 1968 (and 
- other writ petitions). 


Beedi and Cigar Workers (Conditions of Em- 
ployment) Act (XXXII of 1966); sections 4 
(3), 17 to 23,26, 27, 31, 37 -(3), 7 (1). (c) 
and 7 (2)—Constitution of India - (1950), 
Articles 19 (1) (g), 19 (6)—Construction and 


Sth September, 


-constitutional validity of the provistons of the 


Beedi and Cigar Workers Act. 


There is nothing in section 4 (3) of the 
Beedi and Cigar Workers (Conditions of 
Employment) Act to conclude that the 
matters enumerated therein would be 
applicable only to a contractor and not 
to a trade mark holder. The Act is 
applicable to contractors as well and 
consequently for the purpose of obeying 
and implementing the provisions of the 
Act, a trade mark holder is certainly 
entitled to stipulate in the contract that 
ae enters into with the contractor to that 
ect, 


The fact that the requirement in sections 
17 to 23 of the Act are not complied with 
at present is no argument against their 
applicability in future. The very language 
of the provisions in question requires the 
employer to comply with these require- 
ments and whether the employer happens 
to be a trade mark holder or an indepen- 
dent contractor he will have to comply 
with the said requirements. There is 
nothing uncertain or impossible in giving 
‘effect to these statutory requirements, All 
that can be said isthat the Act takes note 
of the existing contract, and sustain and 
seems to introduce changes into the same 
in the interests, and welfare of the labour. 
The provisions in question are not in any 
Way opposed to or destructive of the con- 
tract system as such. These statutory 
provisions are for the benefit of a large 
body of workers employed in the industry 
and therefore these restrictions are im- 
posed in the interests of the general pub- 
lic, as contemplated by Article 19 (6) 
of the Constitution. It cannot be 
contended that such a welfare legislation 
for the benefit of the labour cannot be 
undertaken within the scope of Article 
19 (6) of the Constitution. The Cons- 


titutional validity of the idéntical provi- 
sionss of the Madras Beedi. Industrial 
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period of six months or moré” ‘conténi- 
plates continuous and regular working, 


. Premises (Liquidation of Conditions of . day after‘day for certain hours and such a 


. Work) Act (XXXII of 1958), has been 
upheld by the Madras High Court in 
Abdur Rahim v. State, of Madras, (1961) 
2 M.L.J. 42 and the said decision is 
binding ‘on the Court. 


sections 26 and 27 of the Act cannot be 
applied to a home worker. To a home 
worker, sections 17 to 23 can have no 
application, because ‘they apply only to 
persons employed in industrial premises. 
Consequently sections 26 and 27 also 
cannot have any application to home 
workers. Sections 26 and ‘27 are un- 
constitutional even in respect of the 
employer in industrial premises or consti- 
tuting unreasonable restrictions on -the 
fundamental rights of the employers to 
carry On their business. From the very 
opening of section 27 (1), it is clear that 
sections 26 and 27 ga together. Section 
26 does not require that an employee 
should have worked for- any particular 
minimum period in a calendar year for 
getting the benefit of annual leave. 
From a comparison of section 26 (1) of 
the Madras Beedi Industrial Premises 
Act, 1958’ and section 26 (t) of ‘the 
Central Act (XXXII of 1966), it is clear 
that the draftsmen of the Central Act, 
while borrowing the provision’ con- 
tained in section 26 (1) of the Madras 
Act, omitted to include the most crucial 
and important requirement of that sec- 
tion, namely, an employee should have 
worked for a period of not less than 240 
days during a calendar year. , It may. be 
an oversight.. Nonetheless as the langu- 
age stands, section 26 of the Act applies 
irrespective of the number of days an 
employee has worked during a calendar 
year. There can be nojustification for such 
a provision as it constitutes an umreason- 
able restriction on the fundamental rights 
of the employers to carry on their business. 
Sections 26 and27, as they stand, are 
Wholly unenforceable against the trade 
mark holders, whether with reference to 
home workers or with reference to em- 
ployees working in any individual pre- 
mises, oe 


As far as home workers are concerned; 
section 31 can have no application: 
Its very language and in particular, the 
expression, “has been employed for a 


situation -is not present in the case of 
home workers. i 

Section 37 (3) uses the expression, ‘‘esta- 
blishment’’ and therefore it includes a 


‘private dwelling ‘house. The proviso is 


restricted to -a- home- worker. ‘The said 
sub-section can- have no application to a 
dwelling house and a home --worker, 


Since a home worker in a beedi industry 


is not required to work regularly for any 
prescribed period of hours in a day or 
even day after day for any specified 
period, from the very nature of the case, 
the provisions contained in the Mater- 
nity Benefit Act, 1961 are unreasonable 
with regard to such home workers, and 


therefore they. will have no application to 
them, ` as 3 


Sub-section (3) of section 37 is inappli- 
cable ta home workers in a beedi industry. 
and in so far as the said sub-section 
makes the provision in the Maternity 
Benefits Act, 1961 applicable to such 
home workers, the said provision is invalid 
and unconstitutional ‘as offending the 
fundamental right of the employees 
to carry on their’ business. at 


Section 7 (1) (c) of the Beedi and Cigar 
‘Workers Act is void and inoperative: 


There is absolutely nothing in the scheme 
of the Act to show what purpose the 
clause is intended to achieve in addition 
to the provisions contained in sub-section 
(2) of section 7. This again is a case of 
an attempted copying of the provisions 
contained in the Madras Act (XXXII of 
1958), but done clumsily. The guidance 
provided for and the restrictions imposed 
on the power of entry of the Inspector 
under section 7 (1) 6 of the Madras 
Act are absent in section 7 (1) (¢) of the 
Central Act. Power of entry into others’ 
premises which include a dwelling house 
in this context is a very serious matter’ 
and a power to do such thing will have 
necessarily to. be defined and the cir- 
cumstances under which that power can 
be exercised have also necessarily to be 
clearly indicated. In- the Madras -Act; 
the power of the Inspector is for the 
purpose of enforcement of the Act and 
such a provision is missing in section 7 
(1) (c) of the Central Act. Further, 
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under the Madras Act, the power is to 
enter a premises only at all réasonable 
times. The provisions of the” Central 
Act contained in section 7 (1) (c) omit 
the word “reasonable”? and the power is 
conferred in the widest possible terms 


enabling the Inspector to enter the-pre-. 


mises “at all times”. The Madras Act 
relates sub-section (2) of section 7 to 
section 7 (1) (c). - On. the other hand, 
sub-section (2) of section 7 of the Central 
Act does not relate it to the power of the 
Inspector under séction 7 (1) (c). But 
the same is in very general and wide 
terms and does. nöt indicate the p poses 
for which the Inspector is authorised to 
enter. the premises. The word “suspect- 
ing’’ is too vague to constitute any real 
guidance in the matter. 
of fact, sections 7 (1) (c) and 7 (2) appear 
to overlap, neither of them containing the 
necessary guideline for exercising the 
power of entry and prescribing the condi- 
tions under which alone the power can 
be exercised. In view of these circums- 
tances, section 7 (1) (c) as well as section 
7 (2) of the Central Act (XXXII of 1966) 
yare ulira vires the Parliament, since the 
are in excess of the require ments of 
Articles 19 (5) and 19 (6) of the Constitu- 
tion. . eh a 


In so far as the definition of the term 
“ employee” in the Central Act brings 
within its fold persons not employed by 
the employer or contractor, but working 
with the permission of or -under agree- 
ment with the employer or - contractor, 
it is far wider in scope than the definition 
of the term. “workmen” occurring in 
section 2 (s) .of the Industrial Disputes 
Act, 1947. © 


Simply because the ‘petitioners will have 
to incur additional.expenses for provid- 
ing benefits to the employees, which are 
admittedly in the interests of the general 
public, it cannot be contended that -the 
provisions of the. Act are violative of the 
fundamental right of the petitioners to 
carry on their business or they are in 
excess of the permissible limits under 
Article 19 (6) of the Constitution: ` 


Sections 7 (1) (c),7 (2), 26 and 27, sections 
3) and 37 (3) in so far as they relate to 
-home workers are ultra vires and illegal 
and unenforceable against the petitioners, 
who are trade mark holders in beedis and 


a . 


a matter’ 


contractors in the manufacture of beedis. 
Sections 7 (1) (c),7 (2), 26 and 27 of the 
Central Act are ultra vires and illegal and 
unenforceable against the petitioners wha 
are manufacturers of cigars and cigar 
rollers. 


K.K. Venugopal and V. Manivannnan, for 
Petitioner. (In W.P. No. 2680 of 1968). 


Advocate-General for the Central Govern- 
ment. =? ° | 


Standing Counsel for the First Respondent 
(In W.P. No. 2680 of 1968). 


Government Pleader for the Second 
Respondent (In W.P. No. 2680 of 1968) 


S.J. 
Raghavan, T. | 


Petitions allowed. 


— ee eee 


Masterly 

. U. 

T Subramania Pillai. 

28th November, 1072. 
l S.A. No. 1094 of 1968, 


Civil Procedure Gode (V of 1908), section 50, 
Order 22, Rule 12—Suit for redemption— 
Execution proceedings—Death of judgment- 
debtor—Leégal representative brought on record 
—Whether such legal representative entitled 
to represent the estate—Validity of proceed- 
ings. 


In the execution proceedings, if the decree- 
holder impleaded a person bona fide as 
legal representative of the judgment- 
debtor after making necessary enquiries, 
the further execution proceedings cannot 
be said to. be invalid. If, on the other 
hand, it is found that the plaintiff (decree- 
holder) did not act in a bona fide manner, 
the further execution proceedings will 
be vitiated and will become void, ` 


A. Sundaram” I yer, for Appellant. 

t ` 

S. Padmanabhan, for Respondent. 
S.J. Appeal allowed. 


V, Ramaswami, F. ` . 
i Sivasankara Pillai 
v, 
Ponnaswamy Nadar; 
yik Denie. 1972. 
S. A. No. 1053 of 19704 


Civil Proceduré Code i y of 1908). Order 26, i 


rule 17—Suit for injunction—Examination 
of witness on commission—Evidence did not 
contain endorsement under Order 18, -Rule 
5— Evidence twhether- adinissible—Seape oa 
Order 26, rule 17. 


> 


Order 26, rule- 17,- FCivil. Procedhie 
Code does- ‘not: generally Fattract 
the entire "provisions of Order 


18 relating to examination of witnesses 
to the proceedings before a com- 
missioner. It only make the provisions 
applicable ‘to the person required to 
give evidence ” and for purposes of the 
Rule the Commissioner shall be deemed 
fo be a civil Gourt. The Gommissioner 
has not been made a Judge for the pur- 
poses of examining the witnesses and the 
duties: of the Judge under: Rules 5 and 6 
of Order 18 are not attracted under 
Order 26, rule 17; 


S. Padmanabhan, for Appellant, 


G. Y. Hendersan ånd S, Samuel, for Res- 
pondent, 


S.J. Appeal dismissed, 


Ismail, F. 
Verco Private Ltd. 
 Padi,. Saidapet .Taluk v, 
Newandram Naraindas. 
21st December, Je 
S.A. No. 793 of 1970. 


Negotiable Instruments Act (XX VI of 1881); 
section 87—Sutt on promissory note—Insertion 
of rate of interest in the document by the 

plaintiff —Material alteration—Promissory note 
inoperative, 


A suit was filed on a promissory note, 
The plaintiff admitted that after the 
promissory note was executed, he inserted 
the rate of interest at Rs, 1,80 per month, 
Held, that the promissory note so altered 
was inoperative and therefore could not 
be sued upon. The suit was liable to be 
dismissed, 
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The last portion of section 87 of the 
Negotiable Instruments Act relied upon 
by the plaintiff has no AppHEANON i the 
circumstances of this case, 


John and Das, for Appellant. 

G. Vasudevan, for, Respondent. . 

mae a Appeal allowed, 
‘oe 


Raghavan, F 
' PS. Kandasami Mudaliar 


ae N. Ranganathan. 
sae December, 1972. 
G.R.P. No. 990 of 19726 


Civil Procedure Gode (V of 1908); section ‘10 
— Application for stay of trial— Plea of 
res judicata— Subject-matter and cause of 
actton— Need not be identical. 


The test for applicability of séction 10, 
Civil Procedure Gode, is to see whether 
the final decision in a previous suit 
would operate as res judicata in the subse- 
quent suit. It is not necessary that the 
subject-matter, and cause of action i in the 
two suits ‘should be identical, 


a. Y. Baluswami, for Petitioners, 
S. Rajaram, for Respondent. 


S.J. 


Petition allowed, 





! 


K. Tarain G.J. and 
Raghavan, F. 

.B. N. Kaliyaperumal Nattar v. 

The Authorised -Officer 

(Land Reforms), Tiruchirapalli, 
grd January, 1973. 
i "W.A. No. 159 of 1969. 
Madras Act (LVII of 1961), section 29— 
Fixation of Geiling on Agricultural Land Hold. 
ings—Sale. of land—Validity—Power of the 
authorised officer—Scope of section 23—~ 
Gourt cannat fill up gaps in statute. 


The direction in section 23 of the Madras 
Act (LVIII of 1961), is to ‘the authorised 
officer which is that, for the purpose of 
fixing, for the first time, the ceiling area 
of any person holding land on the date 
of the commencement of the Act in extess 
of 30 standard acres, he shall ignore any 
transfer, whether by sale or by ‘gift-etc, 
effected on or after the notified date and 


` s 
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before the date of the publication of the 
final statement under section 12 or 14. 
In sharp contrast to section 22, the 
authorised. officer, while acting under 
section 23, has not been given any power 
to declare such sale to be void, The 
section also does not say that the transfer 
by itself will be bad for any reason. 
The: transfer.is not rendered void either 
expressly or by any statement in the 
section. The section does not deal with 
the transferée’s rights, . 


Section 23 cannot be read or understood 
as conferring power upon the authorised 
officer to take.land which has not vested 
in the Government as provided under 
the provisions of the Act particularly 
oe 18 (3), and then distribute such 
and, ` A3 z 


The approach to section 23 should also 
be from the standpoint of the main 
objective of the legislatión, namely, fixing 
a ceiling. Too much emphasis cannot be 
given to distribution. The position under 
section 23, as it is worded for the moment, 
may be anomalous and may even lead 
to difficult situations. But that should 
not stand in the way of finding the true 
scope of section 23 and the Court is not 
entitled to fill up gaps in section 23 
by visualising strange situations in pro- 
viding for them, 


K, V. Sankaran, for Appellant. 
Government Pleader, for Respondent, — 
S.J. Appeal allowed. 





K. Veeraswami, C.F. and 


Raghavan, F, 
T. Kuppammal 
9 


T. Natarajan 
139th February, 1973. 
C.R.P. No. 1762 of 1968, 


Madras Gourt-fees and Suits Valuation 
Act (XIV of 1955), sections 40 (1), 50— 


Suit to set aside final decree in a partition suit 


—Gourt-fee payable—Interpretation. 


The view that Court-fee should be paid : 
on the market value of the subject-matter - 


of the suit covered by a decree or docu- 


ment which prevailed in Kutumba Sastri v. > 
Sundarammal, I.L.R. 1939 Mad, 764 (F.B.) : 


is the correct one, 


On a closer scrutiny of section 40 of the 
Madras QGourt-fees and Suits Valuation 


Act, 1955, its intention is quite clear, 


especially in the light of the language 
‘if a part of the decree or other docu» 
ment is sought to be cancelled, such part 
of the amount or value of the property.” 
Tt will be illogical to hold that, if a part 
of the document is asked to be set aside, 
the market value should be the basis, 
But, if the whole of the document is to be 
set aside, itis the amount. which is mens 
tioned in the document, thatis the value, 
The crux of the matter lies really in the 
first part of section 40 (1), namely, the 
value of the subject-matter of the suit 
being the basis for assessing the Gourt-fee, 
The deeming contemplated by it is not 
to -convert the value into something 
different from the market value, The 
words ‘f for which the decree was passed 
or-other document was executed °% will 
have to be understood only in the sense 
of the value of the subject-matter being 
the basis for assessment of Court-fee 
which is the market value. 


The petitioner’s grievance appears to be 
against the allotment of the property 
mortgaged to him to a person other than 
the mortgagor, That being the limited 
relief, the subject-matter is not capable 
of market value. It follows that Court. 
fee is not payable under section 40 (r), 
The provision that will be applicable is 
section 50, ; 


V. Syamalam, for Petitioner. 
V. Gajapathi, for 1st Respondent. 
A. Ibrahim Khan, for 2nd Respondent. 


Additional Government Pleader on notice 


from Court, 


S.J. 


Gourt-fee paid correct. 





‘Gokulakrishnan, J. a l 
u ” ". Sundaram’ Achari v. 
|. M. Thanikachalam. 
26th February, 1973. . .. sees: 
. . ,. QRP..No. 2525 of 1972. 
‘Madras ` Buildings (Lease -and Rent 
Gontrol)'Act (XVIII of 1960), séction’ 10. (3) 
(a) (1)—Pétition Jor éviction—Portion re- 
quired for landlord’ s daughter and ‘son-in-law 
—Eviction ordered—Whether’ requirement bona 
fides a | 
"A. landlord filed a petition for, eviction 
under section 10 (3) (a).(1) of the Madras 
Buildings (Lease and Rent Contral) Act. 
The landlord stated that he required the 
portion- for- his daughter and . son-in-law. 
‘The trial Court ordered eviction. The 
lower appellate Court confirmed it: The 
tenant filed a revision pétition,,on the 
ground that the landlord required the 
‘portion for his daughter. and son-in-law 
_and-this would not.come-within ., section 
10 (3) (4) (i). | é 4 
Held, in view of the decision in Devassay v. 
State of Madras, (1970)°14 M.L.J. 533 
-the tenant cannot agitate as ifthe daughter 
should not be taken note of when the 
‘landlord filesthe petition for owners’ 
occupation for the use of his daughter 
„under section 10 (3) (a) (i) of the Act. 


S.J. - 7 _ Petition dismissed, 
Gokulakrishnan, J. 


Velampa Goundar -U. 
` Nachimuthu Gounder. 
28th? February, 1973. EIN 


Appeal S.R. No. 47776-0f1971. 


Land Acquisition Act (I of 1894), section 30, 


Gode of Civil Procedure (V of 1908), section 2 - 


(2)—Apportionment of compensation amount 
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decree, the proper forum for appeal will 
be the Court which has jurisdiction to 
entertain such appeals; 2 s* 
D. Raju and M. Venkatachalapathy, for 
Appellant.. _- go eo 


S.J. 


+ 





— Appellant given 
' time to present appeal 
before . proper , ` Gourt, 


Gokulakrishnan, J: —— 
Kolandaswami Goundar v. 

: , K. M. Chandran. 
14th March, 1972. aia 
a . .QR.P. No. 2994 of 1972. 
Givil Procedure Code (V of 1908), Order 47, 
rule, 1—Suit dismissed. ex parte—Petition 


‘to restore the suit—Restored on condition of 


payment of cost—CGounsel noting the date 
wrongly—-Petition dismissed—Petition for res- 
toration of the petition dismissed—Court can 
review, ." Se a 


‘Order 47, rule r` of the Civil : Proce- 


dure Code is wide enqugh, and definitely 
an aggrieved party has every right to have 
a petition for reviewing the order passed 
by the Court below. . es 


Since the Advocate-has taken the mistak 
on himself (that he has noted ‘the date 
wrongly with the result “the casé was 


X 


called and dismissed). it is but fair that 


the party should not be made to suffer 
because of some mistakes that had occurr- 
ed in noting down the date mentioned 
in the order, ; st 5 


, 


ra 


Kı Sarvabhauman, for Petitioner. 


K. Sengotian, for 1st Respondent, 


—Order passed—To'be construed as a decree— ` 


Appeal lies toZ the proper forum. 


The reference made to the” Court was 
one under section 30 of Land Acquisition 
Act for apportioning the compensation 
amount, when the same was disputed by 
the various parties. As per the decision 
in Chengalvaraya v. Collector of Madras, 
I.L.R. (1964) 2 Mad. 686 : 77 L.W. 640 : 
A.I.R. 1965 Mad. 376, there is no diffi- 
culty in construing the order? passed 


under such a reference as a decree, com- ` 


ing within the definition of the saidjterm ` 


in the Code of Civil Procedure. Ifitisa 


S.J. 


„=, Petition allowed. 


, i p p p 
b- 
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-AT 


Ramaprasada Rao, F. a 
l Kanyalal v. 

‘Central Board of Excise and 

ou Se ap Customs. 

29th March, 1973. 

W.P. No. 2049 of 1971. 


Gustoms Act (LXII of 1962), section 129— 
Scope and object —Deposit pending appeal— 
Discretion to dispense with—How to be ex- 
ercised. 


The intention of section 129 of the Cus- 
toms Act is to safeguard public revenue 
and to compel persons dealt with for social 
offences under the Customs Act not to 
delay the payment of duty or penalty 
without a reasonable cause. But the 
Legislature by the proviso to the section 
wisely vested in the appellate authority 
a discretion to dispense with such deposit 
or the duty or penalty in certain obvious 
circumstances. The circumstances are 
comprehensively contained in the expres- 
sion “‘cause undue hardship to the ap- 
pellant”. What will be undue hard- 
ship will depend on the facts of each 
case, 


No doubt the word ‘discretion’ implies 
within its scope, a power which could 
be exercised by the person vested with 
such discretion to act on his own without 
having any guidelines or set rules. But 
in a socialistic pattern of society where 
even the State is governed by the prin- 
ciples of equality, justice and good cons- 
cience, such a discretion cannot be arbi- 
trarily or capriciously exercised by a 
statutory functionary but should be 
judiciously exercised. That has not 
been done in the instant case, 


P. V. Subrahmanyam, for Petitioner. 
V.K. 


V. Ramaswami, 7. 
Duraiswami Mudaliar ve 
Trustee Thangarasu Mudaliar. 
29th March, 1973. S.A. No. 649 of 1971 


Trust—Trustee borrowing money executing a 
promissory note—Creditor if can proceed against 
trust properties. 


It is well settled that the trustees car 
borrow money for purposes binding on the 
trust and in such a case the creditor could 
file a suit for recovery of the money against 





Petition allowed, 


the trust properties. In such .a case the 
executior of a promissory note by the trus- 
tee Would’ not take away that right. As 
between’ the actual lender and borrower a 
promissory note is only a collateral securi- 
ty and'a lender can sue or the original 
debt disregarding the security. The ori- 
ginal debt or loan-does-not get merged in 
the promissory note, so-as to make the 
promissory note the only cause of ‘action 
available to the lender. . 

Ifa promissory note is executed by a trusə 
tee and there is.nothing in the promissory 
note itself indicating that the creditor 
would be entitled’ to ‘proceed against the 
trust properties the creditor will not be 
entitled to a decree against the trust pro- 
perty and only the trustee who executed 
the promissory note will be personally 
liable to pay the debt. 


V. Ratnam, for Appellant. 


K. Sarvabhauman and T.R. Mani, for 
Respondents. 
V.K. Appeal dismissed, 


Gokulakrishnan, F. 


Sampathammal v, 
Veerammail. 

goth March, 1973. 
C.R.P. No. 339 of 1973. 


Partition Act (IV of 1893), sections 2, 3— 
Parirtion—Sale of property—Petition by sharer 
under section 3—Substantive right—Object— 
Trial Gourt should give opportunity to the 
petitioner, 


A petition under section 3 of the Parti- 
tion Act for purchasing the property is a 
substantive right that a sharer can get 
especially in a partition suit, Sections 2 
and 3 have been introduced in the 
Partition Act for the purpose of prevent- 
ing the property falling into the hands of 
third parties if that can be done in a 
reasonable manner. It is but fair that 
an opportunity must be given to the 
petitioner for the purpose of purchasing 
the property. 

T. G. Govindaswami, for Petitioner, 

B. Thanikachalam, for 1st Respondent, 

N. Lakshmanan, for 2nd and 3rd Res- 
pondents, 


S.J. 


Petitio allowed, 
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Raghavan, J. — 1 NP Sinamani, for Petitionefs. 6% 
= ~-» -9 ‘ , A om oe i i o; i: r - ` 
- C: K. Kuppuramulu v. p- pi spaitan~ . 
aoe Ei E ae . Ramabadran,; for Respondent. 
_ A, Varadarajulu. - Ee r 


` 
ae i ne 


17th April, 1973. 2. 0 SJ GMP, allowed, 
t ia G.R.P. No. 2837 of 1972 ae os 


wre 





. 
- . - 


- r 
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_ and. 
i 3 —  G.M.P. No, 4115 of 1973. 


Evidence Act (I of 1872), section -92 : z is de a a 
Suit on promissory note—Oral evidence - < 5 ca La onca a Ja Socos es 
regarding subsequent arrangements—Admisst- aig 
bility. . - f ni a - : ae . ni 
Oral evidence varying the ‘terms of å onore ; , . ; 
written contract vz., a promissory note : . ope Sates la a Sa mee 
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Ramanujam, J. 


Soma Veerappa v. 
Muthurasappa Chettiar. 


-23rd February, 1973. 
GC. M P. No. 11138 of 1971 
in A, A. A. O. No. 155 of 1966. 


Givil Procedure Gode (V of 1908), Order 21, 
rule 79——Execution of decree—Shares in a 
compiny—Prohibition of transfer of shares to 
outsiders in the Articles of Association—Sale 
of shares in execution—Rights of the purcha- 
Ser—Sale not invalid—Gourt can sell only the 
vequired number of shares. 


Tt is true that the articles of association 
‘of the company imposed stringent re€s- 
trictions on the transfer of shares by a 
‘shareholder and discretion was given to 
the directors to recognieé or not the 
‘transfers effected by a shareholder. But 
the existence of these restrictions . will 
not at all affect the sale of the shares in 
‘€xecution of a decree of Court. Whether 
the Court-auction-purchaser will be able 
to have the transfer recognised by the 
directors or not is not a question with 
which the Court is concerned, The only 
question to be decided is as to whether the 
judgm€nt-debtor bad any saleable interest 
in the shares in question. The mere 
existence of certain restrictions on the 
r€gistration of the shares transferred 
will not affzct the ownership of the 
shares, It is well established that the 
transfer of interest in the shares from 
the transferor to the transferee is inde- 
‘pendent of the requirement of its regis- 
tration for purposes of the Companies Act 
and that as between the transferor and 
the transferce, the transfer would be 
valid even though the transferee may 
mot be able to have the share; transfer- 
red registered in his name. 


Xt is well-settled that what passes to the 
purchaser of shares at a Court sale is 
the beneficial interest in the shares sold, 
and that interest passes even though the 
company has discretion to recognise the 
purchaser as a shareholder or not. There 
iS nothing in Order 21, rule 79 to indi- 
‘cate that the title of the auction-purchaser 
to the shares purchased by him will 
‘stand perfected only after the recogni- 
tion of the transfer and registration of 
the same by the company. In this 
wiew the sale of the shares in question 


M—ĦH RC 


cannot be said to be invalid for the 
reason that there were restrictions for 
recognition ofthe transfer of shares, 


It is only in cases where the property to 
be sold is indivisib’e, it is possible for 
the Court to sell the property as one 
unit and the sale proceéds realised may 
be conside ably more than the decree 
amount. But in a case like the present 
one where the execu‘ing Court should 
have stopped with the sa'e of four shares 
which is sufficient to fully satisfy the 
decree, it is not empowered to sell 
more than the required numbz:r of shares 
merely because the purchaser had 
money in his hands to purchase more 
shares, 


R. G. Rajan, for Petitioner. 
T. S$. Krishnamurthy Iyer, for ist Respon- 


dent. 


Petition partly 
allowed. 


S.J. 


[END OF VOLUME (1973) I M.L.J. 
(Notes of RECENT CASEs).] 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


{Appellate Jurisdiction) 


PresentT:—M.M. Ismail and K.S. Palani- 
swamy, Ff. 


R. Nanjundeswaran 
J. 


The Sub-Collector, Mettur, Salem 
District and others Respondents. 


Tamil Nadu Village Officers Servic? Rules 
(1970), Rules 18 and 5—G.O. Ms. No. 
268, Revenue, dated 18th February, 1972— 
‘Construction—Temporary appointment of Kar- 
nam—Appointee if exempt from prescribed 
educational qualification —““Completing’’ exami- 
ration—Meaning—Board Standing Order 155, 
(12) (ii)—Scope—Constitution of India, 
{1950), Article 309 proviso. 


The intention of Rule 18 of the Tamil 


Nadu Village Officers Service Rules as 
it Originally stood or rule 18 (4) as sub- 
sequently amended is that once a person 
has been temporarily appointed as contem- 
plated by the said Rules, even though he 
may not be qualified under the. Rules 
In question, his temporary appointment 
should not be disturbed and must be 
continued for the period for which he 
was, temporarily appointed. Once the 
temporary appointment comes ‘to an 
end and the post is to be filled-on a 
permanent basis every applicant for that 
post will have to comply with the require- 
ments of the Rules in. question. It does 
not mean that once a person is appointed 
temporarily he is exempt from all the 
rules for ever so long as he chooses to 
remain in the post or reaches the age of 
superannuation. [Para. 2] 





*W.A.No.2780f1972. 6th September, 1972. 





.. Appellant* 
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There isa difference between “passing 
of the examination’ and “completing 
the examination’? and all that the rule 
requires is “completing” the examination, 
and not passing the examination. 
[Para. 3] 


When the rules have chosen to use 
the expression ‘‘completing the exami- 
nation?’ as against “passing the exami- 
nation” it will not.be a proper interpreta- 
tion to substitute the word “passing” for 
the word “completing” occurring in the 
rules. [Para. 3] 


Board Stamding Order 155 (12) (ii) pro- 
ceeds on the assumption that a person is 
qualified for the post. There is no scope 
for its application where the person is 
not qualified under the rules. 


[Para. 4.] 


Appeal under Clause 15 of the Letters 
Patent.against the order of the Honour- 
able Mr. Justice Ramaprasada - Rao 
dated 23rd August, 1972, and made in 
the exercise of the Special Original 
Jurisdiction of the High Qı urt in Writ 
Petition No. 3452 of 1971 presented under 
Article 226 of the Constitution of India 
to issue a writ of certiorari calling for 
the records in R. Dis No. A. 3-65554 of 
1971: dated 5th November, 1971 and 
on the file of the 2nd respondent and to 
quash the order passed therein dated 
5th November, 1971, setting aside the 
order passed by the first.respondent there- 
in in his proceedings in R.O.C. No, 
31605 of 1970 R. 3 dated 2oth July, 
1971. 


T. S. Subramanian, for Appellant. 


The Judgment of the Court was delivered 
by 


Ismail, 7.—The unsuccessful petitioner in 
W.P. No. 3452 of 1971 on the file of this 
Court is the appellant herein. Con- 


2 THE MADBAS LAW 
sequent upon the resignation of the post 
of permanent Karnam of Thekkampaitti 
Village’ by the then Karnam, the appellant 
herein was temporarily appointed to that 
post until the vacancy was permanently 
filled up. The vacancy arose on 6th 
November, 1970, and the appellant was 
appointed temporarily soon thereafter. 
On 20th November, 1970, certain Rules 
called the Tamil Nadu Village ‘Officers 
Service Rules, 1970 were made under the 
proviso to Article 309 of the Constitution 
of India and they were published in the 
Fort St. George Gazette dated 16th 
December, 1970. Rule 18 of those Rules 
is the relevant rule. That Rule as origi- 
nally promulgated stood as follows: 


“Nothing contained in these rules 
shall apply to persons, who, on th2 date 
of coming into force of these rules, 
are holding the posts of village headman 
or additional village headman, village 
karnam or additional village karnam 
either temporarily .or permanently.” 


This Rule was amended by G.O. Ms. 
No. 268, Revenue dated 18th February, 
1972, by the substitution of the following 
Rule : 


“ Rules not to apply to certain causes $ 


(a) Nothing contained in these rules 
shall apply to persons who, on the date 
of coming into force of these rules, are 
holding the posts of village headman or 
additional village headman, village 
karnam or additional village karnam 
permanently. 


(b) Nothing contained in these rules 
shall apply to persons, who on the date 
of coming into force of these rules, 
are holding, the posts of village head- 
man or additional village headman, 
village karnam on additional village 

. karnam temporarily provided that at 
the time of their temporary appoint- 
ment they were fully qualified under 
the standing orders applicable to the 
areas not governed by the statute 
and their appointments had been made 
by the authority competent under the 
said Board Standing Orders after call- 
ing for applications”. 


. Thereafter, applications were called for 
on 22nd December, 1970, for filling up 
the post permanently, The Sub. Collector, 
Mettur, Salem District who is the appoint- 
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ing authority by order dated goth July» 
197I, appointed the appellant herein 
after comparing the merits and the 
qualifications of both the appellant and 
the third respondent. The third res- 
pondent took up the matter in appeal to, 
the District Revenue Officer, Salem 
who reversed the order of the Sub-Collector 
and appointed the third respondent here- 
in as the permanent Village Karnam. It 
was to quash the order of the District 
Revenue Officer that the writ petition 
was filed on the file of th's Court and the 
same was dismissed by Ramaprasada. 
Rao, J...., by order dated 23rd August, 
1972. Hence, the present appeal by the 
petitioner in the writ petition. 


2. Three contentions appear to have 
been advanced before the learned Judge 
and the learned Judge negatived all of 
them. The first contention which was. 
advanced and which was repeated before us 
is that under Rule 18 as it originally stood 
and under Rule 18 (6) as subsequently 
amended, the appellant herein is. totally 
exempt from complying with any of the 
requirements of these Rules. Admittedly, 

the appellant has studied only upto IV 

Form while the third respondent herein 

has studied upto 8.8.L.C. If the argu- 
ment of the learned Counsel forthe appel- 
lant is to be accepted, once a person is 
appointed temporarily to a post before 
coming into force of these Rules, he will 
continue to remain in the post till he rea- 
ches the age of superannuation or resigns. 
or dies even though he is not qualified 

and under the Rules. We are clearly 






porary appOintment should not be dis- 
turbed and must be continued for th 
period for which he ‘was temporarily ap- 
pointed. Once the temporary appoint 
ment comes to an end and the post is to be 
filled’ on a permanent basis, undoubtedly 
every applicant for that post will have to 
comply with the requirements of the Rul 

in question. The extreme argument ad_ 
vanced by the learned Counsel for the ap 
pellant that the effect of the Rule is thay 
Once a person is appointed ‘temporarily |; 


J] 


he is exempt from all the rules for ever so 
long as he chooses to remain in the post 
or reaches the age of superannuation, 
cannot be accepted. Consequently, we 
agree with the conclusion of the learned 
Judge on this point. 


. The Second argument of the learned 
Counsel for the appellant is that the Rule 
requires that a person should have com- 
` pleted the S.S.L.C. Examination and that 
means he should have passed the $.8.L.C. 
Examination and in this case, the third 
respondent had only appeared for S.S.L.C. 
Examination and had not passed. The 
learned Judge has taken the view that 
there is a difference between ‘passing the 
examination’ and ‘completing the exa- 
mination’ and all that the Rule requires 
is completing the examination and not 
passing the examination. We are in en- 
tire agreement with this conclusion of the 
learned Judge because the Rule requires 
only the completing of the examination 
and not passing of the examination. The 
makers of the Rule are fully aware of the 
distinction between completing the exa- 
mination and passing the examination, 
and when the Rules have chosen to use the 
expression ‘completing the examination’ 
as against ‘passing the examination’ it will 
not be a proper inerpretation of the Rules 
to substitute the word ‘passing’ for the 
word ‘ completing’ occurring in the Rules, 
Consequently, on this point also we agree 
with the conclusion of the learned Judge 
that the third respondent is educationally 
qualified under Rule 5 of the Rules 
referred to above, 


4. The last argument of the learned 
Counsel for the appellant is that the Dis- 
trict Revenue Officer wrongly relied upon 
B.S. No. 155 (12) (i) and’ held that the 
appellant was disqualified in view of the 
fact that his uncle happened to be a 
karnam of a neighbouring village. The 
argument of the learned Counsel is that 
before the appellant can be overlooked, 
the authority must record a: finding that 
the appointment of the appellant is likely 
to interfer2 with the discharge of his duties 
and such a finding has not been recorded 
by the District Revenue Officer. We 
are of the opinioa that it is unnecessary 
to pursue the point further because B.S.O. 
155 (12) (zi) proceeds on the assumption 
. {that the appellant in qualified and on the 
admitted fact that the appellant is not 
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qualified under the Rules in question, 
there is noscope for applying B.S.O. No. 
155 and consequently, nothing turns upon 
the District Revenue Officer in not re- 
cording a finding as contended for by the 
appellant. Under these circumstances 
the writ appeal fails and is dismissed. 


P.S.P. Petition dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction) 
PRESENT :—T. Ramaprasada Rao, 7. 


M.D. Saraswathi Petitioner*® 


U. 


State of Tamil Nadu, represented 
by the Secretary, Home Department, 
Fort St. George, Madras-g and 
another Respondents. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960)—Building under Govern- 
ment tenancy—Owner applying for relecse of pre- 
mises for her own use and occupation—Feti- 
tion rejected summarily—Government servants’ 
difficulty to get accommodation not a permissible 
ground—Non-speaking order—Validity—W rit 
—Constitution of India, Article 226. 


Where an application for release of 
requisitioned premises for the owner’s 
use and Occupation was summarily re- 
jected and the order was a non-speaking 
order and it was not clear whether the 
Authority applied its mind to the facts 
and came to’ a decision which was just 
and which was in accordance with law, 
the order is liable to be set aside. 


(Para. 2] 


That Government servants find it diffi- 
cult to get premises in a locality and 
therefore a requisitioned premises ought 
not to be released, was a ground which 
was not available to the Government 
under the law. (Para. 2} 


Where the petitioner satisfied the elements 
which taken together would justify tbe 
request for occupation of the premises 
in the possession of Government under 





W.P? No. 3963°0f 1970: 15th September, 1972. 
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the provisions of the law, then normally 
the Government -hould release the pre- 
mises in the absence of any other excep- 
tional or relevant circumstances compell- 
ing them to Act otherwise. [Para. 2] 


Case referred to: 


Arul Mary v. Accommodation Controller, 
W. P. No. 2138 of 1970. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of certiorari calling for 
the records in Memorandum No. 119108/ 
AQ/69-2, dated 14th February, 1970, 
on the file of the Secretary to Govern- 
ment of Tamil Nadu, Home Department, 
Fort St. George, Madras-g in respect of 
Premises No. 26, Kolandaivelu Street, 
Purasawakkam, Madras and quash the 
order dated 14th February, 1970 of the 
rst Respondent herein and grant release 
ofthe premises No. 26,Ko'andaivelu Street, 
Purasawakkam, Madras-7 in favour of the 
petitioner for her own occupation. 


V. R. Gopalan, for Petitioner. 


T. Sathiadev, Assistant Government Pleader, 
for’ Respondents. | 


The Court made the following 


OrvER.—Premises No, 26, Kolandaivelu 
Street, Purasawakkam, Madras, was under 
Goyernment tenancy. The petitioner is 
admittedly residing in a rented building. 
On 7th July, 1969, the petitioner applied 
for the release of the premises for her 
own use and occupation. When. that 
request was being’ enquired into, the 
then allottee vacated and handed - over 
possession of the premises on 24th-July; 
1969. The premises was once again 
offered for allotment on 25th July, 1969. 
Pending a decision.on the application 
for release, which was by then pending 
with the appropriate authority, it is.said 
that the Accommodation Deputy’ Tahsil- 
dar inspected and reported that the peti- 
tioner ‘was indeed residing in a rented 
premises. But, the Accommodation Cons 
troller, as is ‘seen from the affidavit, 
rejected the request for release on the 
ground that Government <cervants were 
finding it hard.to find accommodation by 
private lease in that locality. Based on 
such -. recommendation and observation 
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of the Accommodation Controller, the 


first respondent passed the impugned 
order which runs as follows: 


“'Thirumathi M.D. Saraswathi is in- 
formed that her request for release of 
premises No. 26, Kolandaiv«lu Street, 
Purasawakkam, Madras, has not been 
complied with”. 


It is as against this, the present writ peti- 
tion has been filed. 


2. The petition has to be allowed on 
two grounds. Firstly, the order of the 
first respondent is non-speaking and it 
does not appear whether the first res- 
pondent has indeed applied its mind 
to the facts and come to a decision which 
is just and which is in accordance with 
law. Secondly, the observation of the 
Accommodation Controller which; 
weighed with the first respondent, that 
the Government servants find it difficult 
to get premises in this locality and 
therefore a requisitioned premises ought 
not to be released, is a ground which is 
not available to the first respondent in 
law for summarily rejecting bona fide 
applications by owners requesting for 
release of their premises for their own 
personal occupation. If the petitioner 
satisfied the elements which taken to- 
gether would justify her request for occu- 
pation of the premises in the possession 
of the Government under the provisions 
of the Act, then normally the first res- 
pondent should act and release, unless 
there are any other exceptional or relevant 
circumstances which can compel them 
to act otherwise. Instead of dealing 
with the merits further, I am inclined to 
set aside the order which is non-speaking 
and which is based on irrelevant considera- 
tions, and ‘allow this writ petition. 


ge ..Accordingly, this writ petition is 
allowed. There will be no order as to 
costs. But, the subject-matter viz., the 
letter of request by the petitioner for 
release of the premises as owner thereof, 
for her personal occupation, is remitted 
to the first respondent for being dealt with 
in accordance with law and in the light 
of my observations in Arul Mary v. The 
Accommodation Controller and another’ and 
in this petition as well. 


P.S.P. Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. | | 


PresentT:—N, Krishnaswamy Reddy, F. 


P. Natarajan, Eusiness Manager, 
M/s. Goimbatore Co-operative Milk 
Supply Union Limited, Coimbatore 
and another. .. - Appellants® 

v. 


Employees’ State Insurance . Gor- 

poration through the Insurance 

Inspector, Coimbatore and others 
.. Respondents, 


Employees’ State Insurance Act (XXXIV 
of 1948), section 2 (12), 2 (9) (i)—Gotmba- 
fore Go-operative Milk Supply Union Limited— 
Whether factory—Pasteurisation of milk— 
< Manufacturing process’ —Persons employed 
by the Union are emplayees—The Factories 
Act (LXII af 1948), section 2 (k). l 


The definition of ‘manufacturing process’ 
in section 2 (k) of the Factories Act is so 
wide as to include the various acts p€r- 
formed on any article or substance with a 
view to its use, sale; transport, delivery 
or ‘disposal, ‘This definition takes in all 
acts enumerated therein and similar other 
acts which bring in not only some change 
in the article or substance but also the 
acts done for the protection and mainten- 
ance of such article by packing, oiling, 
washing, cleaning etc. [Para, 11]. 


The process employed by the Coimbatore 
Co-operative Milk Supply Union will 
undoubtedly come within the definition 
of ‘factory’ as the milk originally pur- 
chased from various persons is treated 
by a particular process with the aid of 
power for the purpose of sale and dis- 
tribution to the customers. Treating an 
article or substance is a manufacturing 
process under the definition of section 2 (k) 
of the Factories Act. It is not in dispute 
that the milk so treated by power is 
transported, sold and delivered to the 
customers, The premises where the past- 
eurisation of milk is carried onis, there- 
fore,a ‘factory’ within the meaning of 
the provisions of the Employees’ State 
Insurance Act. ` [Para. 13.] 
Section 2. (9) (i) of the Employees State 
Insurance Act makes it clear that any 
person employed by the employer on any 


*A AO. Nos. 112 of 1971 and - > 
"113 of 1971. ` 22nd August, 1972. 
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work of, or incidental or preliminary to oF 
connected with the work of, the factory 
or establishment, whether such work is 
done by the employee in the factory or 
establishment or elsewhere, will be an 
employee within the meaning- of the Act. 
The duties of everyone employed in vari- 
ous sections housed in the same compound 
are directly connected with the- work of 
the factory, Even those persons wha are 
working in the workshop, though situate 
separately opposite to the factory will also 
come under the definition of ‘employee’ 
within the meaning of the Act-as their 
work in repairing the lorries, vans Etc., 
is connected with the work of the factory. 

[Para. 15.] 


Cases referred to: 


Nagpur Electric Light and Power Co. V. E.S.I. 
eae (1967) 2 L.L.J. 40 + (1968) i 
§.C.J. 374 : (1967) 3 S.C.R. 92 : ALR. 
1967 S.C. -1364 ; Thiagarajan V. ES J 
Corporation, (1963) 2 M.L.J. 773. ALR. 
1963 Mad..361; Mahalakshmi Oil Mills 
Lid. v, E.S.I. Corporation, (1970) 2, L.L.J. 
528. l : 


Appeal against the decree of the Court of 
Employees State Insurance and of the 
District Judge, Coimbatore, dated 21st 
March, 1968 and made in Proceedings 
No. 120f1965 and. 3 of 1965 respecti 
vely, 


M.S, Umapathy of Rej and Raj for Appel- 
lants. l 

T, Vadivelu, for Respondents. 

The Court made the following 


Orpver.—Thére two appeals zrirë out of a 
common judgment of the Court of the 
Employees? State Jnsurance and the 
District Judge of Coimbatore. P: Nata- 
rajan, Business Manager, Coimbatore 
Co-operative Milk Supply Union Limited 
the respondent in proceedings Na. 12 of 
1465 before that Court is the appellant in 
C.M.A. No. 112 of 1971. The petitioner 
in proceeding: No, 3 of 1966 who is an 
employee of the Cnimbatore Co-optra- 
tive Milk Supply. Union Limited is the 
appellant in .C.M.A.No. 113 of 1971. 
The Coimbatore Co-operative Milk Sup- 
ply Union Limited is tre respondent in 
both the proceedings. oe 4 

A. The Employees’ State Insurance Gor- 


poration (hereinafter called the ‘Corpora- 
tion’) filed’ an application for recovery of 
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employees’ contribution of Rs. 2,316 for 
the period from ist July, 1962 to goth 
June, 1963, against the Coimbatore Go- 
operative Milk Supply Union Limited 
(hereinafter called ‘the Union’) on the 
ground that the Union was a factory 
within the meaning of the Employees’ 
State Insurance Act, 1948 (hereinafter 
called ‘the Act’). Th? appellant in G.M. 
A.No. 113 of 1971 filed an application 
for a declaration that the Act does not 
have any application to the Union and the 
Corporation was not entitled to claim any 
contribution under the Act, 


3. The case of the Union is substantially 
the same as that of the appellant in G.M. 
A.No, 113 of 1971. 


4. The learned Judge held that the 
Union is a ‘factory’ within the meaning 
of the Act and, therefore, the Corpora- 
tion would be entitled for contribry tion and 
decreed the claim made by the Gorpora- 
tion for contribution and dismissed the 
application filed by the employee. 


5. The Union has been in existence from 
1937 onwards, The object of the Union 
is to procure milk from people owning 
milch cattle and distribute milk to the 
members of the public. For the purpose 
of collecting milk from various places, 
the Union-has got milk vans and the vans 
are driven by its employees, For the 
purpose of distributing the milk , there are 
75 employees who carry the milk in 
pails fitted to cycles, Some of the vans 
are also used for the purpose of distri- 
bution. The Union has got an office 
with a Manager, _ Superintendent, 
Accountant and some Clerks, 


6. The business and office premises of 
the Union is situate-in Sambandham 
Road. There are two other roads adjoin- 
ing the premises of the Union, viz., 
Thadagam Road on the one side and 
Rand Street on another side. Three 
gates are provided, which give access 
to the premises from all the three roads. 
In the compound, the office, the sales 
depot, the milk pastewisation plant and 
the by-product section are housed in 
‘separate buildings. Retail sales of milk 
are effected in the sales depot. In the 
pasteurisation plant, the milk is pasteu- 
rised, In the by-products section, excess 
milk is converted into ice credm, gova, 
-butter etc. In the office building, the 
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clerical and administrative staff of the 
Union carry on their functions, On the 
other side of the Rand Street, there is a 
workshop. In this workshop, the vans 
of the Union are repaired and serviced. 
Near the workshop, there is acattle feed 
section wherein two employees are 
working. They grind with a mechanised 
grinder cotton seeds, oil cakes etc., and 
supply it to some of the cattle owners who 
regularly supply milk to the Union. 
Though separate door numbers are given 
to the pasteurisation unit and the office 
and though they are in separate buildings, 
all the four buildings, viz., the office, 
the pasteurisation plant building, the 
sales depot and the by-products section 
are all situated within the same compound 
and there is no partition wall between 
any of these buildings. 


7. According to the Corporation, there 
‘are 31 employees in the office section 
attending to the maintenance of accounts, 
registers, correspondence, etc. and also 
to the collection and disbursement of 
amounts, There are 75 employees in 
the distribution department and their 
duty is to carry the milk and distribute 
it to the customers, In the by-products 
section, there are seven employees for 
manufacturing ice cream, gova etc., 
There are 16 employees in the workshop 
section and two employees in the cattle 
feed section. In the pasteurisation unit, 
there are 32 employees, viZ., 13 persons 
designated as operators of the plant and 
19 persons designated as attenders in the 
milk plant section. The Union would 
contend that there are only 17 employees 
working in the pasteurisation vnit. 


8. It was contended by the Union tha 
the pasteurisation unit or any other unit 
of the Union is not a ‘factory’ within the 
meaning of the Act as the pasteurisation 
of milk is not a manufacturing process 
and even assuming that it was a manu- 
facturing process, the Union has: not 
employed the minimum number of per- 
sons, namely ‘20° to bring it within the 
definition of ‘factory’. It was also con- 
tended that the other units, namely, 
clerical, distribution etc., aré not con- 
nected to the -pasteurisation unit, so as 
to bring all units within the definition 
of ‘factory’. ; 
9.° The contention of the Union were 
negatived , by the lower Court.’ “The 
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Union has reiterated the same contentions 
before me, 


10, It is, therefore, necessary to note 
the relevant provisions in the Act, 
“Factory” is defined in section 2 (12) of the 
Act as follows: 


 *¢*Pactory’ means any premises includ- 
ing the precincts thereof whereon 
twenty or more persons are working or 
were working on any day of the preced- 
ing twelve months, and in any part of 
which a manufacturing process is 
being carried on with the aid of power 
or is Ordinarily sa carried on but does 
not include a mine subject to the 
operation of the Indian Mines Act,1923 
{IV of 1923) (or a railway running 
shed)”. i 


From this definition, it is clear that the 
following ingredients are required to 
bring the premises under the definition 
of ‘factory’: (1) there must be a premises 
where the work is carried on; (2) 20 or 
more persons must be working; (3) 20 
or more persons were working on any 
day of the preceding twelve months; 
(4) a manufacturing process must be 
carried on in the premises or any part 
of the premises; and (5) such manu- 
facturing process must be carried on or 
so Ordinarily carried on with the aid of 
power, 


11. “Manufacturing process” is not 
defined specifically under the Act; but 
it is stated under section 2 (12) of the Act 
that the expressions ‘“‘menufacturing 
process” and “‘power” shall have the 
méanings respectively assigned to them 
in the Factories Act, 1948, Section 2 
(k) of the Factories Act, 1948 defines 
“‘manufacturing process’. According to 
this section, ‘‘manvfacturing process”? 

fans any process for making, altering, 
r2pairing,ornamenting, finishing, packing, 
oiling, washing, cleaning, breaking up, 
demolishing, or otherwise treating or 
adapting any article or sebstance with 
a view to its use, sale, transport, delivery 
jor disposal etc. Thus, this definition of 
(‘manufacturing pracess’ is so wide as 
ito include the various acts performed on 
jany article or substance with a view to 
lits use, sale, transport, delivery or dis- 
iposal, "This definition takes inal! acts 
jenumérated therein and- similar other 


Jacts which bring in not only some change 






in the article or substance but also the 
acts done for the protection and main- 
tenance of such article by packing, oiling 
washing, cleaning etc, 
12. “Power” is defined in section 2 (g) 
of the Factories Act as follows: 
“Power? means electrical energy or 
any other form of energy which is 
mechanically transmitted and is not 
generated by hvman or animalagency”’. 


There is no dispute that electrical 

energy is used for pasteurisation of milk 
by the Union in the premises, The 
question now is whether pasteurisation of 
milk comes within the definiton of 
‘factory’, 
13. In pasteurisation of milk, the pro- 
cess consists of heating the miJk upto 
720C to bring it under particular tempe- 
ratvre and then chilling it to destroy 
germs harmful to the health of the com- 
munity. The word “‘pasteurisation”’ has 
been defined in the Shorter Oxford 
English Dictionary as follows: 


“To sterilize by Pasteur’s method, to 
prevent or arrest fermentation in milk, 
wine etc,, by exposure to a high tempe- 
rature so as to destroy microbes or 
germs, to treat by the Method of 
Pasteurism, 1886”. 


The process employed by the Union will 
undoubtedly come within tke definition 
of ‘factory’ as the milk originally pur- 
chased from various persons is treated 
by a particular process with the aid of 
power for the purpose of sale and distri- 
bution to the customers, The milk is 
treated by heating it to high temperature 
and then bringing it to the low tempera- 
ture, for the purpose of destroying harmful 
microbes, Treating an article or sub- 
stance is a manufacturing process under 
the definition of section 2 (k) of the 
Factories Act, It is not in dispute that 
the milk so treated by power is transport- 
ed, sold and delivered to the customers. 
The premises where the pasteurisation of 
milk is carried onis, therefore, a ‘ factory ° 
within the meaning of the provisions of 
the Act, 

14. The next question is whether the 
persons employed in the sales depot 
where sales of milk are effected and the 
by-products section where the milk is 
converted into ice-cream, gova, butter 
etc, are employees within the meaning of 
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„section 2 (9) of the Employees’ State 
t Insurance Act, 


45. Section 2 (9) (i) of the Act, so far 


‘as it is relevant for tris case, is as follows: 
° oe 


*<temployee’ means any person emplo- 
yed for wages in or in connection with 
the work of a factory ‘or establishment 
to which this Act applies and-— 


(i) who is directly employed by the 
principal employer on any work of, or 
‘incidental or preliminary to or con- 
nected with the work of, the factory 
or establishment, whether such work 
is done by the empleyee in the factory 
or establishment or elsewhere....... ae 


‘The other clauses of this section are 
omitted as not relevant. The above- 
said clause makes it clear that any person 
employed by the employer on any work 
of, or incidental or preliminary to or 
connected with the work of the factory 
or establishment, whether such work js 
done by the employee in the factory or 
establishment or elsewhere, will be an 
employee wittin the meaning of the 
Act. It is. not in dispute that the office 
where the administrative and clerical 
staff work, the sales depot where the milk 
after pasteurisation is sold ard the by- 
products section where such pasteurised 
milk is converted into gova, ice-cream 
etc., are housed within the same com- 
pound where the pasteurisation plant is 
located for the purpose of treating the 
milk. All those categories are connected 
with the work of the factory and they 
are directly. employed by the Union. 
Some of them work in the manufacturing 
process, some in the sales depot, some in 
the office, some in the by-products plant 
and some arẹ employed as drivers for 
transporting the treated milk in lorries 
and vans for distribution and sale. The 
work is done by the employees in all these 
sections and their work irrespective of 
the fact whether it is clerical or non- 
manual, is connected with the work of 
the factory as such work is .carried on 
by all to achieve the object of the Union 
in running the factory. The duties of 
every one employed. in various sections 
housed in the same compound are 
directly connected with the work of the 
factory. Even those persons who are 
working in the workshop, though situate 


separately opposite to the factory will also} 
come under the definition of ‘employee’ 
within the meaning of the Act as their} 
work in repairing the lorries, vans etc, 
is connected with the work of-the factory. 


16. in Nagpur Electric Light and Power Gom- 





ah 


pany v. E.S.I. Gorporation}, the Supreme 


Court’ held that all:'the workers including 
the Clerks and the administrative staff 
engaged in connection with the work of 
the factory and the employees working’ 
outside the factory, but whose duties are 
connected with the work of the factory 
are all employees within the meaning of 
section 2 (9) (2) of the Act. 


17. A-Division Bench of this, Gourt. 
consisting of S, Ramachandra Iyer, G.J- 
and Venkataraman J. in Thiagarajan v. 
E.S. I. Gorporation? held that the gardeners, 
building workers, office attenders, watch- 
men etc, of a textile mill are “‘employces”” 
within the -meaning of the Employees’ 
State Insurance: Act. 


18. The learned Counsel for the appel- 
lants brought to: my notice a decision in 
Mahalakshmi Oil Mills v. E. $. I. Gorpora- 
tion’, where Maharajan, .J., held. that 
the fact that all the persons were employed. 
in the same premises would not make all 
of them employees and certain persons 
who were engaged in selling oil would 
not come ‘within the definition of 
‘employees’ under the Act. In that case, 
the persons employed in the sales depot 
of the Company which was running the 
oil mills were engaged not only for selling: 
oil manufactured in the premises belong- 
ing to.the company but also for buying 
the oil from others and selling the same, 
Those employees while buying and selling 
oil, not manufactured by the Company, 
would not come within the meaning of 
section 2 (9) (i) ofthe Actas their work is 
not directly connected with the factory. 
The said decision is of no use to the 
appellants as the facts in that case are 
different, 


19, Therefore,-I find, concurring with: 
the lower Court, that more than 20 
persons are employed in the factory of 
the Union and al] the employees in all 


í 
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‘the sections of the factory including the 
employees working in the workshop exclu- 
ding the employees, engaged in prepara- 
tion of cattle-feed opposite to the premises 
where the pastevrisation plant and other 
offices are accommodated are ‘employees’ 
within the meaning of the Act. 
20. In the result, the orders of the lower 
Gourt in both the proceedings are con- 
firmed and these appeals are dismissed. 
Noa costs. : 
S.J. Appeal 
s a dismissed, 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT:—T. Ramaprasada Rao, 7. 
Manimalai Ganesan nee Manimalai D 
Petitioner” 


Doaa a gs a 


D. 
The Deputy Director of Collegiate 


Education, Madras-6 and another. 
i Respondents. 


General ‘Rules for Tamil Nadu State and 
Subordinate Services, Rule 10 (a) (1)— 
Temporary appointment as Assistant Professor 
—Services  terminated—Propriety—Conditions 
of service—Scope. 


In the case of a temporary Government 
servant the conditions of service would 
prevail, and even otherwise, anorder termi- 
nating the services of temporary Govern- 
ment servants, if it does not cast any 
stigma or imputation, cannot be judi- 
cially scrutinised by a Court to find whe- 
ther such an order is motivated or design- 
ed. A fortiorari in a case where the dis- 
pensation of service relates to a tempo- 
rary Government servant, the Court 
should have regard to the conditions of 
service attached to such temporary ser- 
vants and if the rule says that his services 
could be dispensed with at any time 
Without assigning any reason, it would 
be inequitable. to insist and demand for a 
reason and an incidental enquiry into 
the regularity, truthfulness or propriety 
of such reason. [Paras. 9 and 11.] 


Cases referred 10: 


Siale of Bikar v. S.B. Mishra, (1971) 2 
S.C J. 68: (1971) 2S.G.R, 191: A.LR, 
Ig7t S.C. ror; State of Punjab v. 


$ W.P. No. 66 of 1972.- 5th July, 1972. — 
2 








Sukh Raj Bahadur, (1969) 1 S.C.J. 51: 


(1968) 3 S.C.R. 324: ALR. 1968 S.G. 
1089. s 
Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certtorarz 
calling for the records from the first 
respondent and quash the order of the 
first respondent in Rc. No. 23587/B2/71-1, 
dated 4th January, 1972. 

R. Gandhi, for Petitioner. 

T. Sathiadev, Assistant Government Plea- 
der on behalf of Respondents. 


The Court made the following 


Orper.—The petition:r was elected as a 
temporary Assistant Professor of Geo- 
graphy and was originally posted as. 
Assistant Professor of Geography in 
Arignar Anna Government Arts. 
College for Men, Namakkal. She was 
ousted from the said office and was. 
again appointed as temporary Assistant 
Professor at Government Arts College 
for Women, Madras-1. Though the order 
of appointment was issued on goth 
October, 1971, she joined duty in the 
North Madras College only on the <6th of 
October, 1971. It is not in dispute that 
when she applied for the post, she des- 
cribed her name as D. Manimalai but 
Signed as K. Manimalai. But for all 
purposes her name was taken as accepted 
as D. Manimalai. Soon after she joined 
service, she began signing the attendance 
register as well as other office registers 
in the College as Manimalai Ganesan. 
Apparently, Mr. Ganesan was her hus- 
band whom she married in the year 
‘1962. Even when she was at Namakkal, 
she applied for permission to sign as 
Manimalai Ganesan. as she was a married 
woman; but she was asked to issuea 
Gazette notification to that effect. The 
petitioner did not do so. After transfer to 
Madras, when she was questioned by 
the Principal as to the circumstances 
under which she could sign as Mani- 
malai Ganesh, she repeated her explana- 
tion and said that she was entitled to do so 
as a married woman and that it was. 
not necessary for her to publish in the Fort 
St. George Gazette as there was no change 
in name. She also referred the Principal 
to certain departmental instructions issued. 
under the Defence of India Rules, 1962, 
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where in the assumption or use cf the 
-husband’s name by a married woman 
is not prohibited. Considerable corres- 
pondence ensued between the petitioner 
and the Principal in this behalf; appa- 
rently, everything was not calm as bet- 
ween the petitioner and the head of the 
institution, As a matter of fact, the 
petitioner took objection to the Princi- 
pal’s call directing her to purchase books 
and laboratory equipments for the 
Department of Geography by herself. 
It appears that the petitioner gave a 
‘directive to her students to have her 
notes cyclostyled, as the academic year 
was fast coming to a close and it would 
not be possible for her to complete the 
course Of study within the normal hours. 
In connection with such a directive, it is 
‘stated that the petitioner collected cer- 
tain amounts from the students so that 
she could have the notes cyclostyled. 
"Thus ever since she joined the institution, 
there was no co-ordination as between 
herself and the Principal for one reason 
‘or Other. The Director of Collegiate 
Education also made it clear that she 
could not use the name Manimalai 
‘Ganesan until a change was effected 
by publication thereof in the official 
gazette ; but still the petitioner persisted. 
‘On 4th January, 1972 she was informed 
that her services were not required and 
that her temporary. appointment was 
terminated with effect from the date of 
relizf. It is as against this order the 
present writ petition has been filed. 
"The petitioner seeks for a writ of certiorari 
to remove the same. 


‘2. In the counter-affidavit it is stat-d that 
she was appointed temporarily to officiate 
an Assistant Professor of Geography 
under rule ro (a) (i) of the General 
‘Rules for Tamil Nadu State and Sub- 
‘ordinate Services and that at her request 
she was transferred to Madras and that 
‘her temporary appointment was termi- 
nated in the order challenged in this 
“writ - petition. On the facts alleged by 
the writ petitioner, the respondents would 
state that it was no doubt true that the 
‘petitioner was informed not to use or 
append her husband’s name when the 
‘public record disclosed her maiden name 
only and that she did not carry out the 
instructions given from time to time 
either by the head of the department or 
iby the Director. In fact no such request 
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to append her husband’s name was mad© 
when she applied to the postlong after 

the marriage. The allegation that the 

Principal of the Madras College was 
inimically disposed towards her is denied. 
In any event, it is stated that, as the peti- 
tioner was appointed under rule 10. (a) 
(1) of the General Rules of the Services, 
her services could be terminated at any 
time and without assigning any reason 
and, as the order challenged does not 
impute any stigma on the petitioner or 
on her conduct as professor it was not 
necessary to follow the usual procedure 
under Article 311 of the Constitution. 


3. Arguments at length were addressed 
about the happenings inside the College 
at Madras and about the events said to 
have transpired between. the petitioner 
and the Principal. It may not be neces- 
sary for me to consider them in detail 
as they are not necessary for the pur- 
poses of this case. But I am inclined to 
make certain observations regarding the 
propriety of a married woman to annex 
her husband’s name to that of her own 
when she seeks for it after she joined 
service. It is customary in Our. country, 
and for the matter of that even outside 
our country, to have the name of the 
husband added on to the maiden name 
of a woman and for such an annexation 
no formality is required. Excepting for 
the conventional insistence by th : Director 
of Collegiate Education that such annex- 
ation of husband’s name  tantamounts 
to a change of name and therefore: re- 
quires a publication in the Official 
Gazette, it does not appear to me to be 
strictly necessary in the case in question 
and such similar instances. In a case 
where a married woman desires at any 
point of time to annex-her husband’s 
name to her maiden name, it does not 
mean that she wants to effect a change 
in her name. This appendage may be 
for the purpose of indicating to the world 
at large that she is no longer a maiden 
and that she is married and that she is so 
married tO a person whose name she 
intends to append to her maiden name. 
These are all bona‘ fide customary age- 
long practices prevalent everywhere ; and 
so long as the identity of the person is 
known to the persons concerned and 
with whom such a person” deals or has 
dealings, then’ the’ mere absence’ of a 
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formal publication of that alleged chang- 
ed name in the official gazette would 
not matter at all. The-very intention 
of publication of a notice in the official 
gazette concerning the name of a man 
ordinarily occurs in cases where a person 
desires to change his name into another 
‘which is beyond recognition. For exam- 
ple, if one by name Subramaniam wants 
to change his name to Subbarao, then 
‘certainly it is necessary for him to make a 
public announcement, because for all 
‘purposes he shall be shelving the original 
name of Subramaniam and assuming 
that of Subbarao. Such public notice 
as required because the person concerned 
may have contacts, dealings and appoint- 
ments with many members of the public 
at large. It would be difficult for such 
‘persons with whom he is associated to 
know of the change of name or accept 
at unless wide publicity is given to the 
‘same and in a manner Ordinarily accept- 
ed by the appropriate authorities. One 
‘authorised manner which has been in 
vogue for a considerable time which 
normally would be an accepted media 
for a change of name is by advertising 
the same in the official gazette. As ‘I 
‘stated already, the purpose behind the 
normal change of name may sometimes 
‘be far-reaching and it is because of such 
importance attached to that process 
that the general law compels a man to 
have recourse to a public organ for notify- 
‘ing such a change. In contra-distinc- 
tion to the above, it would be totally 
‘ludicrous to state that a married woman, 
~when she affixes her husband’s name to 
‘her accredited name, this is also a cir- 
‘cumstance which is equatable to the cir- 
‘cumstance already referred to and would 
‘require a public notice of the change of 
mame. After all, law does not keep 
-away from respected customary practices 
and norms. If adding or appending 
the name of the husband is customarily 
‘accepted as the usual practice and if 
that is done by a married woman in a 
Situation where her identity is always 
-known and there is no possibility of any 
apprehension being created in the minds 
of others regarding such a change, then 
I am of the view that recourse to public 
advertising in the official gazette regard- 
ing that change is totally unnecessary. 
In fact this view is reflected wh-n the 
Defence of India. Rules, 1962 touched 


upon the subject of change of name by 
citizens of India. Even the instructions 
given to the Accountant-Generaf? in the 
Manual of General Proceedings of the 
Accountant-General of Tamil Nadu say 
that a formality of publication could be 
dispensed with in the case of a married 
woman desiring to append her husband's 
name to her maiden name, provided 
the head of the office or department 
concerned is satisfied that the change 
sought to be effected is in pursuance of 
marriage and the name is after the name 
of the husband. As already stated by 
me the above observations are only inci- 
dental as they do not strictly arise for 
consideration in this case. 

4. The petitioner is seeking for a writ of 
certtorart tO remove the order of termi- 
nation. I have already referred to the 
order of appointment wherein she was 
taken into service as temporary Assist- 
ant Professor of Geography. ‘The point 
is whether such temporary service could 
be terminated so summarily. 


5. Rule 10 (a) (i) of the General Rules go- 
verning the Madras State and Subordinate 
Service says that temporary appointments 
could be made in an emergency without 
following the rules and the Special 
Rules prescribed for filling up such a 
vacancy. But such a filling up of vacancy 
is done in public interest. Under rule 
10 (a) (v), a person appointed under 
rule 10 (a) (i) shall not be regarded as 
a probationer in such service, class or 
category or be entitled to any preference. 
The rule further provides that the servi- 
ces Of such a person shall be liable to 
be terminated by the appointing autho- 
rity at any time without notice and with- 
Out any reason being assigned. ‘This is 
the condition of service attached to a 
temporary servant appointed under Rule 
10 (a) (i). 

6. ‘The question therefore is whether the 
order of termination can be challenged 
by the petitioner. Admittedly the peti- 
tioner entered service as a temporary 
Government servant. The condition 
attached to her service as indicated above 
enables the authorities to terminate her 
service at any time and without assign- 
ing any reason. But as is noticed often, 
such authorities if they choose to termi- 
nate the services of a 10 (a) (i) candidate, 
they could do so without assigning reason, 
But if the order of dispensation of service 


12 


prima facie intends to cast any stigma on 
the conduct. of the Government servant 
or projects a reason for the termination 
of such service based upon her behaviour 
in the institution when she was in the 
course Of temporary service, then it be- 
comes necessary for the said authorities 
to enquire into the allegation after giv- 
ing an -Oppertunity to the person affected 
and thereafter pass such orders as. they 
deem fit. But so long as the order is silent 
and as long as it satisfies the letter and 
spirit of rule ro (a) (v) of the general 
rules, such an order cannot be removed 
by the issue of a rule of certiorari. 


7. A similar principle was adopted by the 
Supreme Court in an analogous situation 
in State of U.P. v. Sri Shyam Lal Sharma}, 
A head constable was compulsorily 
retired on the recommendation which 
appeared in the files that he was consi- 
dered to be a bad lot, incorrigible and no 
longer useful.’ But the order of compul- 
sory retirement on the face of it did not 
disclose any stigma, imputation or penalty. 
The head constable filed -a civil suit for a 
declaration that: the order of removal 
was void and illegal, as no enquiry was 
conducted and as the foundation of the 
order was the earlier recommendation of 
the head of the department. The trial 
Court agreed with the contentions and 
decreed the suit. Even so, the Allaha- 
bad High Court agreed with the Govern- 
ment servant and dismissed the appeal 
preferred by the State of Uttar Pradesh 
against the decree passed by the original 
Court. On a further appeal to the 
Supreme Court, the learned Judges laid 
down certain propositions. Firstly, they 
said that in ascertaining whether the 
order of compulsory retirement is one of 
punishment, it has to be ascertained 
whether in the order of compulsory 
retirement there was any element of 
charge Or stigma or imputation or any 
implication of misbehaviour or incapa- 
city against the offi.er. Secondly, the 
order will be indicative of punishment 
if the order will involve loss of benefits 
already earned. Thirdly such an order 
will not be held to be an order in the 
nature of punishment on the ground that 
there is possibility of loss of future pros- 
pects. After thus enunciating the princi- 
ples, the learned Judges went on to say 
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that where there are no words in the 
order of compulsory retirement which. 
throws any stigma, there should not be 
any enquiry into Government files to 
discover whether any remark amounting 
to stigma could be found in the files. 
The reason is that it'is an order of come 
pulsory retirement which alone should, 
be examined for purposes of the case, 


8. Learned Counsel for the petitioner, how- 
ever, relied upon a decision of the Supreme 
Court in State of Bikar v. S.B. Mishra. 
That was a case' where a Government . 
servant was holding a substantive posi 
as a sergeant in the police force in the 
State of Bihar. He was promoted 
to officiate in a higher post of Subedar. 
Thereafter he was .again promoted 
to officiate temporarily as Subedar-Major. 
Due to an incident which happened bet- 
ween the Government servant and his 
orderly, he was reverted to the substantive 
rank of sergeant without any enquiry. 
The question which came up for ‘deter- 
mination was whether the reversion ‘of 
the respondent from the post`of an officia- 
ting Subedar-Major was made in cir- 
cumstances which would attract the appli- 
cability of Art. 311 (2) of the Constitu- 
tion. The Supreme Court was of the 
view that in the peculiar circumstances. 
of that case and having regard to the 
antecedents of the subject-matter it can- 
not be said that the Court is precluded 
from looking into the details of such 
antecedents or the incidents prior to the | 
impugned order so as to find out whether 
the misconduct is a mere motive or is the 
very foundation ofthe order. The learned 
Judges, however, quoted with approval 
the decision of the Supreme Court in 
State of Punjab v. Sukh Raj Bahadur?. 
In that case, Mitter, J., delivering the 
judgment of the Supreme Court held 
inter alia that the services of a temporary 
servant or a probationer can be ter- 
minated under the rules of his employ- 
ment and such termination without 
anything more would not attract the 
operation of Article 311 of the Consti- 
tution. 

g. It is therefore clear that in the casey 
of a temporary Government servant, the; 
conditions of service would prevail andi: 





1. (1971) 2 S.C.J. 68: (1971) 2 S.C.R. 191 
AXR. 1971 S.C. 1011. 

2. (1969) 1 S.C.J. 51 : (1968) 3 S.C.R. 324¢ 
ALR. 1968 S.C. 1089. 
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yeven Otherwise the order terminating IN THE HIGH COURT OF JUDI- 


the services of temporary Government CATURE AT MADRAS. ‘ 
jservants, if it does not cast any. stigma ; 

or imputation, cannot be judicially scru- PRESENT :—.S. Maharajan, 7. 
|tinised by a Court to find whether such N, Abdul Hadi Petitioner* 
jan Order of termination is motivated 

Jor designed. a 

ro. Learned Counsel for the petitioner Maju Bi and others .. Respondents. 


referred to a Memo. No. 5215/71 
dated 21st September, 1971. That memo. 
relates to discharge of candidates appoin-- 
ed under General Rale 10 for want of 
vacancy. In such cases the junior in 
service should be discharged first. But 
in the instant case I cannot assume that 
the discharge of the temporary service 
‘of the petitioner was for want of vacancy 
because the order does not say so. This 
‘memo. therefore is not applicable to the 
facts of this case. 


xx. It is in the above view I am unable 
to consider the various incidents referred 
to by the petitioner in her affidavit so 
as to hnd whether the foundation for the 
impugned order is the earlier misunder- 
standing between the head of the insti- 
tution and- the petitioner. So long as 
these incidents are not even adverted 
to in any manner in the order challenged, 
‚a probe into such details which could be 
gathered only from the files produced on 
the issue of a rule nzsz should not normally 
be undertaken. A for,iori in a case where 
the dispensation of service relates to a 
{temporary Government servant, the Court 
should have regard to the conditions of 
Service attached to such temporary 
jservants and if the rule says that he could 
jbe dispensed with at any time without 
assigning any reason, it would ke inequi- 
table to insist and demand for a reason 
and an incidental enquiry into the 
jregularity, truthfulness or properiety of 
such reason. I am therefore not inclined 
to hold that the order challenged suffers 
from any error apparent or apparent 
error of law or has been passed without 
jurisdiction. This writ petition is there- 
fore dismissed. No costs. 


S. J. 






Petition dismissed. 


Criminal Procedure Gode (V of 1898), section 
522—Olbject —Prevention of gaining wrong- 
Jul possession by force or unlawfully, 


Indian Penal Code (XLV of 1860), sections 
34g and 350, 


The respondents committed trespass 
upon the house belonging to the petitioner 
in his absence and took possession by 
violence, that is to say, by breaking 
open the door and effecting entry there- 
into. The object of section 529, Cri- 
minal Procedure Code, is to prevent 
any person gaining wrongful possession 
of land’ by his own unlawful and forcible 
acts. Accordingly, the respondents were 
directed to restore possession of the 
house in question to the petitioner. 


i[ Paras. 5 and 6.] 


Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
order of the Court of the Sub-Magis- 
trate, Ambur, dated goth April, 1970 
and made in C. M, P. No. 366 of 1970 
(C.G. No. 4080 of 1969 Sub-Magistrate’s 
Gourt, Ambur). 


L. Nagarajan, for Petitioner. 
The Court made the following 


OrDeR.—This revision is directed 
against the order of the Sub-Magistrate, 
Ambur, . who, after convicting respon- 
dents 1 and 3 of the offence under sec- 
tion 448, Indian Penal Code (house tres- 
pass) refused to allow the petitioner’s ap- 
plication under section 522, Criminal 
Procedure Code for restoration of pos- 
session Of the house of which he had been 
dispossessed by the respondents. The 
conviction of the respondents has been 
confirmed in appeal as well as in revision 
by me. The question arises whether, 
in the circumstances of the case, the 
learned Magistrate was right in refusing 
to. order the victim’s application for res- 
$$$ 


£ CrLR.C. No. 536 of 1970 


Cri.R.P. No. 635 of 1970. 28th July, 1972, 
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toration of possession under section 522, 
Criminal Procedure Code. 


2. It is true that the evidence on re- 
cord shows that at the time the respon- 
dents committed house trespass, the peti- 
tioner was not in actual physical posses- 
sion of the house and no violence was 
ured against the person of the petitioner. 
Section 522, Criminal Procedure Code, 
prescribes :— 


“ (1) Whenever a person is convicted 
of an offence attended by criminal 
force or show of force or by criminal 
intimidation and it appears to the 
Court that by such force or show of 
force or criminal intimidation any 
person has been dispossessed of any 
immovable property, . the Court may, 
if it thinks fit, when convicting such 
person or at any time within one month 
from the da:e of the conviction order the 
person dispossessed to be restored to 
the possession of the same.” 


Can it be said that at the time the res- 
pondents committed house trespass, they 
*¢ dispossessed’? the petitioner of any 
immovable property by employiag “cri- 
minal force or show of force or criminal 
intimidation”. Section 349 of the Indian 
Penal Code, defines “force >° as follows : 


‘* A person is said to use force to another 
if he causes motion, change of motion, 
or cessation of motion to that other, 
or if he causes to any substance such 
motion, or change of motion, or cessa- 
tion of motion as brings that substance 
into contact with any part of that 
other’s body, or with anything which that 
other is wearing or carrying, or with 
anything so situated that such contact 
affects that others sense of feeling 
Provided that the person causing 
the motion, or change of motion, or 
cessation of motion, causes that 
motion, change of motion, or ces- 
sation of motion in one of the three 
ways hereinafter described : 


Firstly :—By this own bodily power. 


Secondly :—By disposing any sub- 
stance in such a manner that the motion 
or change or cessation of motion takes 
place without any further act on his 
part, or on the part of any other per- 
son. 
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Thirdly:—By inducing any animal iœ 
move, to change its motion, or tO cease 
to move,” 


Section 350 defines criminal force’ and 
says :— 


“ Whoever intentionally uses force to 
any person without that person’s. 
consent, in order to the committing 
of any offence, or intending by the 
use of such force to cause, or 
knowing it to be likely that bythe use 
of such force he will cause injury, fear 
or annoyance to the person to whom 
the force is used, is said to use criminał 
force to that other.” 


If we adopt the Indian Penal Code, de- 
finition. of ‘ criminal force” or “show of 
forc2’’, it will be difficult to hold that 
when the respondents effected house 
tiespass in the absence of the peti- 
tioner, they were guilty of employing 
“criminal force” or “show offorce’’or “‘cri- 
minal intimidation’ in the sense in which 
these expressions have been used in the 
Indian Penal Code. But I think it 
wrong to interpret the language of 
section 522, Criminal Procedure Code, 
in the light of the definitions given in the 
Indian Penal Code. The Code of Cri- 
minal Procedure, does not define 
‘criminal foce’ or “show of force.” 
There is nothing in it to show that when 
the Legislature used these expressions in 
section 522 it intended to give them the 
connotation which the Authors of the 
Indian Penal Code had given for the 
purposes of that Code. I think it there- 
fore right. to give these words the ordi- 
nary dictionary meaning. 


3. According to the Chamber’s Twen- 
tieth Century Dictionary, ‘force’ means 
—“ strength, power, energy, efficiency, 
validity, influence........ z 


‘Criminal’, according to the said Dic- 
tionary, means—“‘ relating to crime ; 
guilty of crime ; violating laws”. In 
other words, application of criminal 
force means application of power or 
strength for a purpose which is criminal 
in character, regardless of the fact whe- 
ther it is used aginst a person or a thing, 


4. According to the Shorter Oxford 
English Dictionary on Historical Princis 
ples’, application of criminal force mean- 


T) SOMASUNDARAM 7. 
application of “physical strength or power 
exerted upon an object; esp violence or 
physical coercion” (Middle English). 


5. When the respondents effected tres- 
pass upon the house belonging to the 
petitioner in his absence they clearly 
- committed a crime of which, as I have 
already said, they have been convicted ; 
and they committed the crime using vio- 
lence, that is to say, by breaking open 
the door and effecting entry thereinto. As 
has been held by Horwill, J. in Berankutty 
Haji v. C. I. Raman}, the object of section 
522, Criminal Procedure Code is to prevent 
any person gaining wrongful possession 
of land by his own unlawful and forcible 
acts ; and J seeno reason why it should 
be interpreted in a manner favourable 
to the criminal. 


6: The learned Magistrate was, there- 
fore, clearly wrong in refusing to restore 
ipOssession to the petitioner. His order 
is set aside and the respondents are direct- 
ed to restore possession of the house in 
|question to the petitioner. 


Petiticn allowed. 
S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


Petition allowed, 


PRESENT:—K.S. Palaniswamy, F. 


R. another 


Petitioners” 


Somasundaram and 


U. 


Union of India and others 
Respondents. 


Constitution of India (1950), Articles 240, 
239, 239-Á, 14 and 16—Scales of pay 
and allowances to employees of Pondicherry 
Government—Letter of Government of India, 
Home Ministry of 8th September, 1970-—If 
Regulation by President—President’s powers 
—Pay scale to staff in Co-operative Depart- 
ment—Not on par with other Union Terri- 
tories’ scale for similar posts— Validity, 


The letter of the Home Ministry of the 
Union Government, of gth September, 
1. (1948) 2 M.L.J.257 : ALR. 1948 Mad. 191. 
* W.Ps. Nos. 3352 to 3355 of 1970 (P). 

4th August, 1972. 
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1970, addressed to the Chief Secretary, 
Government of Pondicherry, intimating 
the decision to grant Central scales of 
pay and allowances to the employees of 
the Pondicherry Government is not a 
Regulation. It is only an executive 
instruction acceding to the request of the 
Pondicherry Government. 


[Para. 4.] 


The mere fact that one scale of pay was. 
applied in one Union Territory to a post 
designated in a particular way does not 
mean that the same scale of pay should 
be applied to a post designated likewise 
in another Union Territory. The scale- 
of pay for any service depends upon 
several factors, such as responsibilities, 
volume of work, area of operation, etc. 
Merely because a particular post is desig-- 
nated in the same way in two Union 
Territories it does not mean that the same 
scale of pay should be applied to both 
the posts irrespective of all other consi- 
derations. There is no room to warrant 
the contention that there has been denial 
of equality of opportunity or that there 
has been denial of equal protection of the- 
laws. 

[Para. 5.] 


There is nothing in law to compel the 
Union Government to adopt the same 
scale of pay for all posts in the Union 
Territories merely because of the designa- 
tion irrespective of al] other considera-. 
tions. 


[Para. 6.]: 


(1) Petition under Article 226 of the 
Constitution of India praying that in 
the circumstances stated therein, and 
in the affidavit filed therewith the High 
Court will be pleased to issue a writ of 
certiorart calling for the records pertain- 
ing to the case of the petitioner in each. 
petition and to quash the G.O. Ms. No. 
179/70/F3 dated roth September, 1970: 
read with No. Fo/1/70-UTR, Govern- 
ment of India, Ministry of Home Affairs 
dated 8th September, 1970 (in W.P. 
Nos. 3352 and 3354 of 1970 (P)). 


(2) To issue of writs of mandamus, direct- 
ing the first and second respondents to 
re-fix the scale of pay of the petitioner 
in each of the petitions in conformity 
with pay obtaining for the same class of 
employees in the Union 


Territories of 
Delhi, Himachal 


Pradesh, Goa and 
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‘Tripura (in W.P. Nos. 3353 and 3355 of 
1970 (P)). 


K.V. Sankaran, 


V.S. Ramakrishnan, the Government Plea- 
adder for Pondicherry at Madras, for Res- 
pondents. 


The Court made the following 


Orver.—Somasundaram, the petitioner 
in W.P. Nos. 3352 and 3453 of 1970, 
and Rajangam, the petitioner in 
W.P. Nos. 3354 and 3355 of 1970, belong 
to the Pondicherry Co-operative Depart- 
ment. Somasundaram was directly re- 
ccruited as a Junior Inspector in the year 
1960, whereas Rajangam was directly 
recruited as Senior Inspector in the year 
1960. ‘They have undergone the neces- 
-sary training. Prior to 6th March, 1970, 
it was the policy of the Government of 
India to prescribe scales of pay and 
allowance in certain Union Territories on 
‘the basis of the scales obtaining for corres- 


for Petitioners. 


ponding posts in the adjoining States. 


Existirg Tamil Nadu 

scale of pay wiih 

effect from 1-6-1960. 
Rs. 
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In accordance with that policy, the 
Tamil Nadu scales of pay were prescrib- 
ed by the Government of India for adop- 
tionin the Union Territory of Pondicherry, 
The scales of pay and allowances of the 
employees of the. Union Territories of 
Delhi and Goa were based on the scales 
of pay of the Central Government. — 
This appears to have been the ground for 
the Government of Pondicherry to press 
upon the Central Government to apply 
the central pattern of scales of pay and 
allowances for the Union Territory of 
Pondicherry also. As a result of this 
request, the Government of India review- 
ed their policy and decided to adopt 
the central pattern of scales of pay and 
allowances for all the employees of the 
Union Territories with effect from 6th 
March, 1970. So far as the Co-operative 
Department is concerned, the scales of 
pay applicable to the staff working in 
that department as obtaining prior to 
6th March, 1970 and subsequently are 
as follows : 


Central puitern of 
scale wilh effect 


fiom 6-3-1970. | 
Rs, 


Junior Inspector I10-3-140 110-3-131-4-155-EB-4-175 - 
5-180-EB-5-200, 
‘Senior Inspector 140-5-220 168-8-256-EB-8-2&0-10-300 
-Co-operative Sub- 200-5-240=-10-270 210-10-290-15-320-EB- 


Registrar 


2. The above modification was made 
as per the letter of the Government of 
India, Ministry of Home Affairs, dated 
‘8th September, 1970; addressed to the 
‘Chief Secretary, Government of Pondi- 
cherry. The- relevant portion of that 
letter reads as follows : 


“I am directed to refer to your letter 
No. 8803/PA/FS/Central Scales, dated 
the 5th May, 1970, on the above sub- 
ject and to say that it has been decided 
to grant Central Scales of Pay and 
Allowance (including dearness pay and 
allowances) to the employees of the 
‘Government of Pondicherry with effect 
from 6th March, 1970. In pursuance 
of this decision, approval of the 
-Government of India is hereby 
accorded to the equation of the various 
categories of posts in the Government 


15-425 : 
of Pondicherry ‘with appropriate posts 
-in the Central scales of pay as indicated 
ed in the appendix to this letter.” 


The Government of Pondicherry com- 
municated the said letter to all Heads of 
Departments with a direction for taking 
necessary action. The petitioners in 
these cases feeling aggrieved by this 
order have come forward with these 
petitions. W.P. Nos. 3352 and 3354 
of 1970, have béen filed for the issue of a 
writ of certiorari to quash the said orders, 
whereas W.P. Nos. 3353 and 3355 Of 1970, 
have been filed for the issue of a writ of 
mandamus directing the Union of India to 
re-fix the scale of pay of the petitioners 
in conformity With the pay obtaining for 
the same class of'employees in the Union 
Territories of Delhi, Himachal Pradesh, 
Goa and Tripura. 


A ` 


3. Mr. Sankaran, appearing on behalf 
of the petitioners, put forward two con- 
tentions : 


(i) The communication from the 
Home Ministry is a Regulation within 
the meaning of Article 240 of the 
Constitution. A Legislature for the 
Pondicherry State having been formed, 
the power of the President to issue 
Regulations was taken away by the 
proviso to Article 240. Hence the 
order of the Union Ministry of Home 
Affairs, upon which the Pondicherry 
Government have taken action is in- 
valid ; 


(t) The petitioners are performing 
functions similar to those of their 
: counter parts in the Union Territories 


of Delhi, Goa, etc., and the emolu- - 


ments in those States are different 
from the scales proposed in the com- 
munication in question. Henc’, the 
petitioners have been unjustifiably dis- 
criminated and the communication is 
violative of Articles 14 and 16 of the 
Constitution. 


4. I am convinced that none of the 
foregoing contentions has any substance. 
Part VIII of the Constitution deals with 
Union Territories. Article 239 inter alia 
provides that except as otherwise provided 
by Parliament by law, every Union 
Territory shall be administered by the 
President acting to such extent as he 
thinks fit, th-ough an administrator to be 
appointed by him with such designation 
as he may specify. Article 239-A confers 
power upon thé Parliament to create for 
any of the Union Territories specified 
therein a body to function as a Legis- 
lature for the concerned Union Terri- 
tory. Article 240,'as amended by the 
Constitution Twenty-seventh Amend- 
ment, inter alia provides that the Presi- 
dent may make Regulations for the 
peace, progress and good Government of 
the Union Territories specified therein, 
of which Pondicherry is one. This power 
is, however, subject to the proviso that 
when any body is created under Article 
239-A to function as a Legislature for 
the Union Territory concerned, the 
President shall not make any Regulation 
for the peace, progress and good Govern- 
ment of that Union Territory with effect 
from the date appointed for the first 
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meeting of the Legislature. The argu- 
ment advanced by Mr. Sankaran, Coun- 
sel for the petitioners was that by reason 
of the above proviso, which takes away 
the powers of the President in the matter 
of issuing Regulations, the authority 
competent to make necessary orders was 
Only the Legislature of the Pondicherry 
State and that, therefore, the Union 
Ministry had vo jurisdiction to issue the 
communication dated 8th September, 
1970, Which is proposed to be imple- 
mented by the Government of Pondicherry. 
The fallacy underlying this argument is 
apparent. What Article 240 contem- 
plates is making of Regulations. The 


‘communication in question is by no 


means a Regulation. It is only in the 
nature of acceding to the request of the 
Government of Pondicherry in the matter 
of fixation of certain scales of pay. Mr. 
Sankaran did not draw my attention 
to any authority to support his conten- 
tion that the communication in ques- 
tion should be construed to be a Regula- 
tion. The Counsel for the Pondicherry 
Government rightly pointed out that 
what has been issued by the Govern- 
ment of India is only an executive instruc- 
tion acceding to the request of the Pondi- 
cherry Government and that, therefore, 
there is no ground to warrant the argu- 
ment that the communication is a rcgu- 
lation. 


5. The petitioner’s contention that they 
have been discriminated against in the 
matter of pay when compared to the pay 
drawn by persons holding similar posts 
in the other Union Territories and that 
as such Articles 14 and 16 of the Constitu- 
tion are violated is equally untenable. 
No doubt, in their affidavits they have 
set out certain scales of pay of Senior 
Inspectors and certain officers designated 
as District Auditors holding posts in 
Delhi, Himachal Pradesh, Goa and 
Tripura and the scales of pay as men- 
tioned by the petitioners are slightly 
different from the scales of pay now 
made applicable by the Pondicherry 
Government on the basis of the Central 
patiern of scales. The question is whe- 
ther, on this ground, the petitioners can 
complain of violation of Articles 14 and 
16, The mere fact that one scale of pay is 
applied in one Union Territory to a post 
designated in a particular way does not 
mean that the same scale of pay should 


18 


[be applied to a post designated likewise 
‘in anether Union Territory. The peti- 
tioners have not placed any materials to 
show the exact nature of the functions 
of the Senior Inspectors and District 
Auditors in other Union Territories. 
The scale of pay for any service depends 
upon several factors, such as respon- 
sibilities, volume of work, area of opera- 
tion, etc. Merely because a particular 
post is designated in the same way in two 
Union Territories it does not mean that 
the same scale of pay should be applied 
to both the posts irrespective of all other 
considerations, It is rightly pointed out 
on behalf of the Government of Pondi- 
cherry that the Inspector-General of 
Police in Delhi Administration and the 
Inspector-General in Pondicherry State 
have the same functions in regard to 
their respective Government. But the 
Inspector-Ge..eral of Police in Delhi gets 
a higher scale, nam :ly, super-time scale 
ofthe I. P. S. whereas the Inspector- 
Genċral of Police in Pondicherry gets a 
lower scale, namely, senior time scale 
of I. P. S. The Counsel for the 
Pondicherry Government brought to my 
notice several other instances where 
there are posts of the same designation 
in se eral Union Territories carrying diffe. - 
ent scales of pay. In these circum- 
staac.s, thereis no room to warrant the 
contention that there has been denial 
of equality of opportunity or that there 
has been denial of equal protection of the 
laws. 


6. As would.be seen from the previous 
scale of pay applicable to the members 
of the co-operative departmeit in Pondi- 


cherry State and the scale of pay now - 


made applicable on the Central pattern, 
the employees stand to gain considerably, 
There is nothing in law to compel the 
Union Government to adopt the same 
scale of pay for all posts in Union Terri- 
tories merely because of the designation 
irrespective of all other considerations. 
In thes circumstauces, the petitioners’ 
grievance seems to be merely imaginary 
, and the petitions are liable to be dis- 
missed. ‘They are accordingly dismissed. 
No order as to costs; 


PSE. 


———— Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PREsSENT:—-T. Ramaprasada Rao, F. 


Coimbatore District Moter Thozhi- 
lalar Bus Service Private Limited, 


Erode Petition2r® 
v. 
O. Narmadammal, Proprietrix, 


Kanna Transports, Komarapalayam 
P.O., Salem District Respondznt. 


Motor Vehicles Act (IV of 1939), section 6 t-B 
and Motor Vehicles Rules (1940), rule 156 
(1)—Managing Director in-charge of adminis- 
tration of  company—Delegation of power 
to Manager of company—Managing Director 
whether can delegate under the articles of the 


-company—Even if delegation is excessive it 


is not matter to be questioned by stranger— 
Application for grant of stage carriage permit— 
Manager signing—Validity, 


To apply for a permit under the Motor 
Vehicles Act and that too by the managing 
director Of a company whose normal 
trade is motor vehicles operation, is one 
of the items of business of the company. 
It is essentially a matter which relates to 
the general transactions with which the 
company is concerned. An application 
by the company for purposes of obtain- 
ing à permit on the basis of its qualifi- 
cations and rights is a matter inextricably 
connected with the affairs and business 
of the company. In such circumstances 
the articles of association enables the 
Managing Director to appoint for pur- 
poses of transacting such business and 
managing such affairs a. Manager. In 
all cases where an authority is coupled 
with a discretion or confidence the gene- 
ral rule delegatus non potest delegare applies. 
But where the Managing Director is 
entrusted with the sole authority to 
transact all the aflairs and business of a 
company it is reasonable to expect that 
such an agency is neither coupled with 
a discretion nor based normally on confi- 
dence. Under the articles he has power 
tO appoint a Manager for purposes of 
normal administration of the affairs of 
the company. 


[Para. 4.) 





*C.R.P. No. 10850f1972. 31st August, 1972. 
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Even if the delegation by the Managing 
Director is excessive it is for the com- 
pany to take up the matter as it could 
always ratify such an act of its agent even 
though it transpires to be an excessive 
exercise of the power. Ifthe company has 
not taken any Objection to the alleged 
irregular and excessive delegation of 
power by the Managing Director, that is a 
matter within the sphere of indoor 
management of the company. 


[Para. 5.] 


Even assuming that there was an exces- 
sive delegation, it is not for the respon- 
dent to question its propriety, for she is 
a stranger to the arrangement. 


(Para. 5.] 


Even before a statutory functionary 
under ths Act, an incorporated com- 
pany can appear through its sub-dele. 
gates, [Para. 3.] 


Case referred to: 


Turner Morrison and Co. Lid. v. Hungerford 
Invstmnt Trust Lid, ALR. 1972 S.G. 
I3II, 


Fetition under section 64 B of the Motor 
Vehicles Act, introduced by section ŝo, 
Act XVI of 1971 praying the High Court 
to revise the Order of the Court of the 
State Transport Appellate Tribunal, 
Madras, dated 4th March, 1972 and made 
in A.S.: No, 897 of 1971 (Proceedings in 
R.No. A3/58641/69 dated 17th -August, 
1971, Regional ‘Transport Authority, 
. Salem), 


M.N. Rangachari, for R.S. Ramanujam, 
for Petitioner. 


V.K. Thiruvenkatachari, for V. Subramanyan’ 
for Respondent. 


The Court made the following 


OrvDER.—To consider applications for 
the grant of a stage carriage permit on 
the town service route Komarapalayam 
to Erode Government Hospital the Re- 
gional Transport Authority fixed the 
date of hearing as 17th August, 1971 
and granted the same to the petitioner 
having regard to the fact that it was 
found suitable and otherwise also it 
secured the highest marks as per the 
prescribed rules. In fact, two grants 
were made on the same date to the peti- 
tioner. The aggrieved persons appealed, 
One of the grants was confirmed, but 
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the order of the Regional Transport 
Authority granting a second permit 
to the petitioner was set aside on the 
sole ground that the person who signed 
the application under rule 156 (1) of 
the Motor Vehicles Rules, 19.0, for the 
grant of the stage carriage permit cannot 
be said to be a person who had the re- 
quisite authority in law to sign for a 
Private Limited Company such as the 
Coimbatore District Motor Thozhilalar 
Bus Service Private Limited, and that 
therefore the entire application is not in 
order and should be treated as non- 
existent. It is as against this order the 
present Civil Revision Petition has been 
filed 


2. The petitioner attacks the order on 
two grounds. Firstly, it is said that this 
ground was not raised even in the grounds 
of appeal preferred before the appellate 
authority and the petitioner was taken 
unawares and in any event it is said that 
the Manager who signed the applica- 
tion had the requisite authority in the 
eye of law and that action of his having 
been accepted and ratified by the com- 
pany, the technical objection raised is 
not available to the respondent. On 
the other hand the contention of the res- 
pondent is that even though under the 
articles the Managing Director is the 
person in charge of the administration 
of the company, he cannot as such agent 
of the company delegate his powers 
Once again to the Manager of the com- 
pany, and that having been done in this 
case, the application should be deemed 
to be non est and should be dealt with as 
one which need not be considered at all. 
The case of the respondent is that she 
need not face an application which is 
invalid. If, on the date when the appli- 
cations were considered, the authorisa- 
tion to apply was invalid or improper 
the invalid application cannot be ratified 
by the company at a later stage. It is 
also said that in an application for a 
grant new rights are sought and there- 
fore Order 29, Civil Procedure Code, 
governs the situation and the Managing 
Director has no power at ali to delegate. 


3. A copy of the application filed by 
the company but signed by its Manager 
was produced for my inspection. The 
particulars therein disclose that even 
at the time when the application was 
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made, the Managing Director and all 
the Directors of the Comnany were aware 
that such an application was being filed 
by the company through its Manager. 
The relevant articles of association of 
the Private Limited Company -° were 
scrutinised by me. Articles 32 and 33 


which are relevant may be extracted for- 


ready reference : 


“32, All correspondence, agreements 
and the general transactions ofthe com- 
pany excepting the Court affairs shall be 
done only by the Managing Direc:or, 


33. The Managing Director shill 
have the power to appoint, and em- 
ploy in or for the purpose of the transac- 
tion and Management of the affairs 
and business of the company or other- 
wise from time to time remove or 
suspend such managers, engineers, 
clerks, and other employees as they 
shall deem proper with such powers 
and duties and upon such terms as to 
duration of employment, remuneration 
or Otherwise as the Managing Director 
shall think fit. Such appointments 
and dismissals should be brought to the 
attention of the.Board of Directors 
Within two months of such dismissal 
Or appointment.”? 


Article 32 enables only the Managing 
Director to be in charge of all the corras- 
pondence, agreements and the general 
transactions of the company excepting 
the Court affairs. For purposes of 
transacting and managing the affairs 
and the business of the company, the 
Managing Director has the power to 
employ Managers who shall be duly 
authorised to carry On such purposes or 
managerial affairs for and on his own 
behalf and generally for purposes of the 
company. The argument is that it is 
Only in civil suits where a declaration 
as to the existence of vested rights or in 
which such rights are challenged any 
pleading can be signed and verified on 
behalf of the corporation by the secre- 
tary. But in a case where a right to 
obtain a stage carriage permit is sought 
by applying for it, then the pleading 
ought to be signed by the person autho- 
rised under the articles and not by any 
one delegated by him. This is an ex- 
treme contention. When a company 
applies for a stage carriage permit in the 
prescribed form and sets out all its qualifi- 
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cations and entitlements whereunder it 
would as a matter of law be enabled to 
secure the grant, then in effect it means 
that every applicant is placing before 
the statutory tribunal all its bundle of 
rights which have to be weighed relatively 
by the tribunal in juxtaposition to the 
Other rights of other applicants and a 
reasonable adjudication ultimately made 
thereon resulting in a choice. It may be 
that the tribunal may prefer one or the 
other of the applicants. But such pre- 
ference is based on the relative apprecia- 
tion of the materials considered by it, 
which revolve round the rights of parties. 
But that does not mean that the appli- 
cant approaches the statutory tribunal 
without any semblance of a right in law 
to secure the grant. It is but reasonable 
to presume that unless an ‘applicant is 
duly qualifed under the Motor Vehicles 
Act to apply for a grant on the basis of 
certain vested rights in him, which in 
ordinary parlance have a nexus to the 
qualifications, he would not do so ; he 
approaches the tribunal only to prove 
that he has the necessary qualifications 
and also the right to obtain a permit 
because he has a right in law to secure 
the same. As a matter of fact, -if the 
rights of parties are not agitated before 
the Regional Transport Authority or 
the appellate authority, then one cannot 
understand as to how such a lis could 
be furthered before the higher hierarchy 
of tribunals including the High Court 
and the Supreme Court. The affected 
party comes up to the higher tribunal, 
may be the High Court or the Supreme 
Court on the ground that his rights have 
been affected. If the subject-matter of 
an application for a grant is to be under- 
stood as merely one in which new rights 
are sought, then one fails to see how he 
could appeal further or go up to the 
High Court or the Supreme Court: in 
revision or by way of a Writ Petition. 
These legal processes are available to 
him because his right to secure a grant 
in the circumstances, as according to 
the applicant he is fully qualified under 
the Motor Vehicles Act, are being chal- 
lenged by others and these mutual chal- 
lenges are to be adjudicated upon in a 
manner known to law and after observ- 
ing the principles of natural justice by 
the appropriate tribunal considering the 
same. I am therefore of the view that 
even before a statutory functionary under 
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the Motor Vehicles Act, an. incorporated 
company can appear through its sub- 
delegates. 


4. The next question is whether the 
delegation is proper in the instant case 
and provided for under the articles. 
Article 32 enables the Managing Director 
only to be in charge of the general transac- 
tidns Or common administrative affairs 
of the company. It cannot be denied 
that to apply for a permit under the 
Motor Vehicles Act and that too by the 
Managing Director of a company whose 
normal trade is motor vehicles operation, 
is One Of the items of business of the com- 
pany. It is essentially a matter which 
relates to the general transactions with 
Which the company is concerned. [It is 
not a Court affair because subject matters 
brought to Court normally relate to 
disputes between the company and third 
parties. Therefore an application by 
the company to the transport authorities 
for purposes of obtaining a permit on the 
basis of its qualifications and rights is a 
matter inextricably connected with the 
affairs and business of the company. 
In such circumstances Article 33 enables 
the Managing Director to appoint for 
purposes of transacting such business and 
managing such affairs a Manager. Mr. 
Thiruvenkatachari however refers to the 
general rule delegatus non potest delegare. 
No'doubt, an agent cannot seek for 
vicarious performance of his responsibi- 
lities by sub-delegation, for the above 
maxim is based on the degree of confi- 
dence the principal has in the agent. 
In all cases where an authority is coupled 
with a discretion or confidence, such an 
authority is not sub-delegatable. But 
where the Managing Director is entrusted 
with the sole authority to transact all 
the affairs and business of a company 

hose business is running of motor vehi- 
cles, then it is reasonable to expect that 
such an agency is neither coupled with a 
discretion or based normally on confi- 
dence. It cannot therefore be said that 
the Managing Director cannot appoint 
a Manager for purposes of normal ad- 
ministration of the affairs of the com- 
pany. Under Article 33 he has such a 
power. : 










5. Even if the delegation as contended 
is excessive, it is for the company to 
take up the matter as it could always 
ratify such an act of its agent even though 


it transpires to be an excessive exercise 
of the power. The respondent is a com- 
petitor in trade. The company has 
not so far objected to the appointment 
of a Manager by its Managing Director 
to apply for a permit. As a matter of 
fact, the company has approved the act 
as is seen by its supervening conduct in 
enjoying the benefits of the permit so 
obtained and running the motor vehicle 
pursuant to such a permit granted by 
the statutory authority. But what is 
said is that on the date when the appli- 
cation was filed by the Manager as sub- 
delegatee it was not a valid application. 
I have already held that it is a valid appli- 
cation. Even assuming that there was 
an excessive delegation, it is not for the 
respondent to question its propriety, 
for she is stranger to the arrangement. 
The company has not so far taken up any 
objection to the alleged irregular and 
excessive delegation of power by the 
Managing Director. That is a matter 
within the sphere of indoor manage- 
ment of the company. Impliedly all 
that was done by the Managing Directo: 
to secure the permit in question has 
been ratified and the fruits of such labour 
are being enjoyed by the company. 
There is therefore demonstrable proof 
that the sub-delegation or the appoint- 
ment of the Manager by the Managing 
Director for making an application for a 
grant under the Motor Vehicles Act has 
been approved and ratifed by the com- 
pany. I am therefore unable to accept 
the contention that in this case there has 
been an illegal or invalid application 
and the respondent need not have to face 
such an application which is the product 
of such an alleged excessive delegation. 


6. I have already referred to the fact 
that this is a case where the company 
has by necessary implication and by its 
present conduct approved the appoint- 
ment of the Manager and in fact the 
necessary authority under which the 
Managing Director appointed the 
Manager has also been produced and 
this was long before the date when the 
Manager signed the challenged applica- 
tion. In those circumstances, when 
power available to the Manager to sign 
the application for the grant and the 
action taken by him was approved by 
the Directors, there can be no valid 
objection to the authorities dealing with 
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such an application in the usual manner. 
The Sypreme Court in Turner Morrison 
and Company Limited v. Hungerford Invest- 
ment Trust Limited1, while considering 
the question whether a suit on behalf 
of a corporation by its Secretary holding 
a power of attorney was maintainable 
or not, said : 


“ Where under the Articles of Associa” 
tion of a company a suit on behalf of 
the company has to be filed with the 
consent Of the directors, a suit filed by 
the Secretary holding a general power 
of attorney from the company would 
be maintainable even if the action 
taken by the secretary is approved by 
the Directors subsequently.” 


Applying this principle, the general busi- 
ness of the company has to be under- 
taken by the Managing Director. But 
he authorised in writing, which cannot 
be disputed in this case, the Manager of 
the company to file an application for 
the grant of a permit. Pursuant to 
such a power the Manager filed the appli- 
cation. Even if there was an initial 
irregularity in the said application, the 
action taken by him and the application 
filed by him for the grant is maintainable 
as the entire process was approved by 
the company subsequently though not 
expressly but by necessary implication. 


7. On merits it isnot in dispute that the 
petitioner is entitled as of right to the 
permit. The Regional Transport Autho- 
rity, in fact, granted it to the petitioner. 
But the appellate authority disturbed it 
Only on the ground that there was no 
valid application for being considered. 
In these circumstances the Civil Revi- 
sion Petition is allowed and the order 
of the State Transport Appellate Autho- 
rity set aside and that of the Regional 
Transport Authority restored. There 
will be no order as to costs. 


PSE. Petition allowed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P:R. Gokulakrishncn, F. 


A. K. Pandurangam Appellant” 
Penal Code (XLV of 1860), sections 193, 4.20, 
Griminai Procedure Gode (V of 1898), section 
195 (1) (b) and Indian Income-tcx Act (XLIII 
of 1951), section 136—Incéme-tax Officer— 
Income-tax Clearance  Certificate—Cerlificate 
obtained by accused filing a fasle alfidavit— 
Proceedings before the Income-tax Officer dis- 
honestly inducing delivery of properiy—Offence 
of giving eurdence—Distinct offences arising on 
same facts—Gonotetion on the offence of cheating 
—Absence of sanction ef giving fasle evidence— 
Not to affect conviction for cheating, 


Where an accused obtains an Income-tax 
clearance Certificate from the Income-tax 
Officer by filing before him a false affidavit, 
he commits an offence under section 420, 
Indian Penal Gode, i.e., cheating and 
dishone*tly inducing delivery of property. 


[Para, 4.] 


The filing ofa false affidavit by the accused 
before the Income-tax Officer for the pur- 
pose of getting an Income-itax Clearance 
Certificte is a judicial proceeding in view 
ofsection 136 of the Income-tax Act, 1961. 

[Para, 6.] 


Where two distinct offences arise out of the 


same set of facts, one requiring Sanction 
under section 195 (1) (b) and the other 
not requiring such sanction, when the 
Prosecution has made out the case of an 
offence not requiring sanction (Cheating 
and dishonestly inducing delivery. of 
property inthe instent case), the fact 
that sanction has not been obtained for 
the other distinct offence will not affect 
the validity of the conviction for the 
offence not requiring sanction, 


[Paras. 7 and 9.1 


Cases referred to: 
State of Punjab v. Brij Lal, (1969) Crl. L.J. 


645: (1959) 1 8.C,J. 382: (1969) M.L.J. 
(Crl.) 212: A.I.R. 1969 S.C. 355. Durga- 





* Cri. A, No, 1181 of 1970, 
14th August, 1972. 


ij BANDURANGAM, In re (Gokulakrisknan, F.) 


charan Naik v. State of Orissa, (1957) M.L. 
J. (Gri.) 537: (1967) 2 S.C.J.75: (1966) 3 
S.G.R. 636; Ghinnazya Goundan v. Emperor 
(1948) 1 M.L.J. 448: 1948 M.W.N. 
(Cr.) 69 : A.ILR. 1948 Mad. 474; In re 
V.V.L. Narasimhamurthy, (1954) 1M.LJ. 
650: 1954 M.W.N. (Gr.) 55: ALR. 
1955 Mad. 251: Ramtkrishna Pillai, In re. 
(1971) L.W. (Cr.) tog. 

Appéal against the Judgment of the Fourth 
Presidency Magistrate of the Court of 
Presidency Magistrate, Gcorge Town, 
Madras in C.C;No. 23475 of 1969 dated 
yth December, 1970. 


K.A. Panchapagesan, for Appellant. 


Additional Public Prosecutor on behalf of 
the State. 


The Gourt delivered the following 


Jupement:—The appellant herein has 
been convicted under section 420, Indian 
Penal Cede, and sentenced to undergo 
regorious imprisonment for one year. 


2. The case of the prosecution is that 
the appellant herein filed Exhibit P-1 
before the Income-tax Officer and induced 
him, on the strength of Exhibit P-1 .to 
issue an income-tax clearance certificate, 
dated goth December, 1967. The said 
certificate is marked as Exhibit P-2, But 
for the suppressicn of the fact that the 
appellant had no contract business at all, 
P.W. 1, would not have issued the certifi- 
cate, Hence, the prosecution has filed 
the charge sheet under section 420, Indian 
Penal Code. 


3. P.W. 1 who issued the Income-tax 
Clearance Certificate has categorically 
stated in the box as follows: 


‘tad I known, that the contract 
amount of the accused for the above 
years (63 to 68) is four or five lakhs, I 
would not have issued the income-tax 
clearance certificate”. i 


4. Ido not think that there is any difi- 
culty in coming to the conclusion that the 
appellant herein has fradulently induced 
P.W. 1 to issue the Income-tax Clearance 
‘Certificate Exhibit P-2. From the 
admitted facts of the case, there is no 
difficulty in coming to the conclusicn that 
an offence under section 4.20, Indian Penal 
Code, i.e, cheating and dishonestly induc- 
ing delivery of property, has been com- 
mitted by the appellant herein. 
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5. The appellant who has been convicted 
has preferred this appeal, Mr. Panchapa- 
gesan, the learncd Counsel for the appel- 
Jant no doubt tried to argue thet an 
offence under section 420, Indian Penal 
Gode, is not made out in this case. From 
the evidence given by P.W. 1, which I 
have extracted above, and also from 
the documents Exhibits P-1 and P-g, it is 
clear that the appellant has committed an 
offence punishable under section 420, 
Indian Penal Code. Mr. Panchapagesan, 
the learned Govnsel for the appellent put 
forth an argument to the effect that the 
compleint itself is not maintainable since 
the procedure prescribed under section 
195 (1) (b), Griminal Procedure Code, was 
not followed. The lower court has men 
tioned in its judgment that the proceed. 
ings before P.W. 1 cannot be construed 
as judicial proceedings. This, I am of the 
view, is completely wrong since section 
136 ofthe Income-tax Act clearly states: 


“‘Any proceeding under this Act before 
an Income-tax authority shall be 
deemed to bea judicial proceeding with- 
in the meaning of sections 193 and 228 
and for the purposes of section 196 of 
the Indian Penal Gide (XLV of 
1860) .” 


6. Thus, it is clear that the filing of an 
affidavit by the appellant herein for the 
purpose of getting Income-tax Clearance 
Certificate before P.W. 1 can be clearly 
taken as proceedings coming under sec- 
tion 136 of the Income-tax Act, 


7. Mr. Panchapagesan cited the decisions 
in Ghinnayya Goundan v. Emperor, and 
Inre V.V. L. Narasimhamurthy®, for the 
purpose of showing that the offence com- 
mitted can ke construed only as an offence 
during the judicial proceedings by giving 
false evidence and as such, the complaint 
will be clearly hit by section 195 (1) (b), 
Criminal Procedure Code, No doubt 
the reasoning in these decisions can in a 
way support the contention put forward 
by Mr. Panchapegeszn; but I do not 
think that the decisions render¢d in these 
judgments can be taken as squarely appli- 
cable to the facts and circumstances 
that arise in this case. Mr. Rajamani- 





1. (1948) 1 M.L J. 448: (1948) M.W.N. (Cr.) 
69 : A.I.R. 1948 Mad. 474. 

2. (1954) 1 M.L.J. 650: (1954) M.W.N. 
(Crl.) 55 ; A I.R. 1955 Mad. 237, 
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ckam, the learned Additional Public 
Prosecutor clearly brought out the distinc- 
tion in this case and argued that this is a 
distinct offence and it cannot be construed 
as an offence coming under section 195 
(1) (b), Criminal Procedure Code. For 
this proposition, the learned Additional 
Public Prosecutor cited the decision in 
State of Punjab v. Brij Lal, In paragraph 
10 of its judgment, the Supreme Court 
has observed as follows: 


sc. It is well settled by now that 
while investigating the ccmmission of 
of a cognizable offence the police 
officer is not debarr¢ed from invéstigat- 
ing any non-cognizable offence which 
may arise out of the same facts, Hecan 
include that non-cognizable offence 
in the cherge-sheet which he presents 
for a cognizable offence ......There 
can be no objection therefore to the 
_ continuance of proceedings relating to 
offences alleged against the respondent 
other then those covered by sections 
182, 211 and 193 of the Pena] Code”. 


From the last sentence stated by the 
Supreme Court, the learned Additional 
Public Prosecutor states that there cannot 
be any objection for proceeding indepen- 
dently with the offence under section 420, 
‘Indian Penal Code, which is completely 
different and distinct from an cffénce that 
may require a sanction under section 
195 (1) (b), Criminal Procedure Crede. 
The learned Additional Public Prosecutor 
also cited the decision in Ramakrishna 
Pillai, Inre®, wherein Somasundaram, 


J., has held: 


‘Section 195 of the Criminal Piocedwe 
Code provides that without the com- 
plaint of the Public Servant concerned 
no prosecution for an offénce under 
section 186 can be taken cognizance of. 

_ It does not further provide that ifin the 
course of the commission of the offence, 

. other distinct offences are committed, 
the Magistrate is debarred from taking 
cognizince in respect of thege oficnces 
aS Wella.c0c yan Ge aan 


8. Inthedecision in Durgachandrén Naick 
v. State of -Orissa®, the Supreme Court 
1. (1969) 1 S.C.J. 383: (1959) M.L.J. (Cr.) 
212: (1969) Cr. L.J. 645° A.LR. 1969 S.C. 355. 
2. (1971) L.W. (Crl.) 109. oS 
"3. (1967) 28.C.J. 75 : (1966) 3 S.C.R. 676: 
(1967) M.L.J. (Crl.) 537 : ALR. 1966 S.C. 1775, 
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also mide the observation that section 195, 
Criminal Proccdure Code, does not bar 
the trial of the appellants therein for the 
distinct offence under section 353 of the 
Indian Penal Code though it is prectically 
based on the same facts as for the prasecu- 
tion under section 186 Indien Penal Cede, 
is concerned, Sa ee 


9. Thus, from the various decisions cited 
by the learned Additional Public Prese-. 
cutor, it is clear that if a distinct offence 
is made ovt, the accused is not entitled to 
put forth the defence that section 195 (1) 
(b) ,Griminal Procedure Code,hzs not been 
complied with. As far as the present case 
is concerned, it is clear that the offence 
of cheating is a distinct offence and the 
prosecution has made out the said offence, 
independent of eny other offence commit- 
ted during the. judicial procecdings, as 
alleged by the appellent herein. But for 
the fact that the appellant had made a 
declaration, P.W. 1 would not have grant- 

ed the Income-tax Clezrance certificate 
Exhibit P-2, Hence, I am of the view 
that the prosecution: has made. out a 
clear case of cheating, which is a distinct 
offence, and the contention that the com- 
plaint. must be filed by the official con- 
cerned under section 195 (1) (6),Criminal 

Procedure Code, cannot have any subst- 

ance in view of the principles laid down in 

the cases cited supra. In these circum- 

stances, the conviction is confirmed. 


10. Mr. Panchapagesan, the learned 
Counsel for the appellant submits -that 
the appellant is a first offender, and the 
prosecution, while unearthing some other, 
case, was able to pitch upon this docu- 
ment, which no doubt makes a distinct 
offence, but the appellant who is ged 
about 50 years can be let off under 
section 4 (1) of the Probation of Offenders 
Act (XX of 1958). Taking into con- 
sideration the circumstences under which 
the. offences have.been committed -ənd 
also the age of the appellant herein, 
I am of the view that the ends of justice 
would be served if the appellant is released 
under section 4. (1) of the Probation of 
Offenders Act (XX of 1958). Accordingly 
the appellant is releascd under section 4 
(1) of the Prohation of Offenders Act 
on his executing a perfonal bond for 
Rs. 250 to the satisfaction of the Fourth 
Presidency Magistrate, George Town, 


ij 


Madras, undertaking to be of good 
‘behaviour for a period of six months. 


‘11, The appzal is dismissed with the 
modification menitoned above. 


V.S. 


THANTHONI.NA'OKER v. 


——— Appeal dismissed. 


‘IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 


Present:—M.M. Ismail, J. 


Thanthoni Naicker Appellant* 


a. . 


Kuppammal and others 
Respondents. 


Hindu Succession Act (XXX of 1956), 
section 11, Class II of the Schedule—Con- 
Struction—Su't for partition—Intestate leaving 
brother and sisters—Share to be allotted. 


All the persons comiag within the parti- 
cular entry in Class II of the Schedule 
to the Hindu Succession Act take the 
property equally as between themselves. 
Section II states that the property shall 
be divided between the heirs specified 
in the entry so that they share equally. 
The expressien ‘‘ they share equally” 
will refer to the individual heirs and 
not to any particular group of heirs 
constituting as one unit. [Para. 2.] 


Cases referred to: 


Arunachalathummal v. Ramachandran Pillai, 
(1963) 1 M.L.J. 254 : A.ILR. 1963 Mead 
255 : LLR. (1953) Mad. 778; Satya 
Ghirin v. Urmila, (1970) 2 S.G.R. 294: 
A.I.R. 1970 S.C. 1714; Rengaswami 
Gounder v. Rakkayee Ammal, (1971) 84 
L.W. 724. 


Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Vellore in Appeal Suit No. 297 of 1967 
preferred against the decree of the Court 
of the District Munsif of Ranipet in 
Original Suit No. 39 of 1965. 


D. Ramamurthy, for Appellant. 


R. Sundaralingam and K. Jayaraman 
for Respondents. i 





S.A. No. 1652 of 1969. 
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23rd December, 1971, 
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The Court delivered the following 


Jupcment.—The defendant in Q.S. No. 
39 of 1965, on the file of the Court of 
the District Munsif of Ranipet, who 
succeeded in part before the trial Court 
but lost before the first appellate Court, 
is the appellant herein. The matter in 
second appeal lies within a very narrow 
compass. The suit properties admittedly 
belonged to one Thiruvengada Naicker, 
brother of the appellant and the res- 
pondents herein. The respondents, who 
are five in number, instituted the suit 
for partition and separate possession 
of their five-sixths share in the suit pro- 
perties. The contention of the appellant 
was that the respondents were not entitled 
to five-sixths share and that if at all 
they were entitled to only one half of 
thé suit properties jointly, the other 
half belonging to the appellant. The 
learned District Munsif who tried the 
suit accepted this case of the appellant, 
while“ the learned Subordina‘e Judge, 

ellore, on appeal, rejected this case and 
directed that the respondents and the 
appellant will divide the properties 
equally, the respondents, five in number, 
together taking five-sixths share, and 
the’ appellant taking ‘one-sixth share. 
For coming to this conclusion, he followed 
the decision in Arunachalathammal v. Rama- 
chandran Pillai}, It is the correctness 
of this conclusion of the learned Sub- 
ordinate Judge that is challenged before 
me in second appeal. 


2. The matter has to be decided having 
regard to the language of section 11 of 
the Hindu Succession Act, 1956, read 
with the Schedule. Section 11 states: 


‘The property of an intestate shall 
be divided between the heirs specified 
in any One entry in Class II of the Sche- 
dule so that they share equally”. 


Class II of the Schedule contains several 
entries, such as: 


“I, Father, 


II. 
(2) Son’s daughter’s daughter, 


(1) Son’s daughter’s son, 





1. (1963) 1 M.LJ. 254 : LL.R. (1963) Mad- 
778: ALR. 1963 Mad, 255, ` l 
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(3) Brother, 

(4) Sister. _ 

III. (1) Daughter’s son’s son, 

(2) Daughter’s son’s daughter, 

(3) Daughter’s daughter’s son, 

(4) Daughter’s daughter’s daughter. 
IV. (1) Brother’s son, 

(2) Sister’s son, 

(3) Brother’s daughter, 

(4) Sister’s daughter. 

V. Father’s father ; father’s mother. 
VI. Father’s widow; brother’s widow. 
VII. Father’s brother ; father’s sister. 


VIII. Mother’s father ; mother’s 
mother. 


IX. Mother’s brother ; 
sister’’, 


mother’s 


The controvery is what exactly is the 
scope of the expression ‘‘entry”’ that 
occurs in section 11, whether it denotes 
only the group of persons represented 
by the Roman numerals or the persons 
referred to by Arabic numerals, This 
question was considered by the Supreme 
Court in Satza Charan v. Urmila’, and 
the Supreme Court held that the ex- 
pression ‘‘entry”’ occurring in section 
11 denotes all the persons covered by 
the Roman numerals. I have followed 
that decision in my judgment in Renga- 
swami Gounder v. Rakkayee Ammal?, Mr. 
Ramamurthy, the learned Counsel for 
the appeilant points out that in those 
two cases the exclusion of the one by 
the other was considered; and the 
question whether the persons belonging 
to two groups take the property equally 
as two separate groups or all of them 
take the property equally as individuals, 
has not been considered. I am of the 
opinion that the implication of the 
decision of the Supreme Court as well 
as my decision is that all the persons 
coming within the particular entry, take 
the property equally as between them- 
selves and not that the appellant herein 
belonging to the group or unit of a 
‘brother’ shares the property equally 
along with the respondents belonging 
to a single group or unit of ‘sister’ 


1. (1970) 2 S.C.R. 294 : ALR. 1970 S.C, 
1714. . 
2, (1971) 84 L.W. 724. 
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of the deceased. This conclusion flows 
from the language of section 11 itself 
which states that the property shall 
be divided between the heirs specified 
in the entry so that they share equally. 
The expression ‘‘they share equally” 
will refer to the individual heirs and not 
to any particular group of heirs constitut- 
ing as one unit. If so, the conclusion 
is irresistible that the learned Subordinate 
Judge was right in holding that the five 
respondents, together, will be entitled 
to five-sixths share and the appellant, 
to only one-sixth share, 


3. The second appeal, therefore, fails 
and is dismissed. There will be no 
Order as to costs. No leave. 


S.J. - Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —P.R. Gokulakrishnan, J. 





Padmasani Ammal Appellant* 
v. 
Devaraja Pillai Respondent. 


Madras Gity Tenants’ Protection Act (IJI 
of 1921), sections 4 (1) and 4 (4)—Suit 
in ejectment—Value ef superstructure—Order 
to deposit value—Order granting four months 
time—Deposit made by landlord beyond three 
months but within four months—Deposit 
contrary to mandatory provisions of section 
4 (4)—Entails dismissal of suit in regard 
to prayer for ejectment. 


In a suit for ejectment filed by the land- 
lord against the tenant who had put up 
a superstructure, the Court, on the 
failure of the tenant to the purchase 
the land, directed the landlord to pay the 
value of the superstructure to the tenant 
and gave him four months time. The 
landlord deposited the amount within 
the time granted by the Court but beyond 
the period prescribed under section 4 
(4) of the Madras City Tenants’ Protec- 
tion Act. The landlord took delivery of 
possession of the property in execution 
proceedings. Then the tenant filed appli- 
cations seeking the dismissal of the suit 
and also for re-delivery of the property, 


*A.A.A.O. Nos. 139, 140 of 1971 and 25 of 
1972 and C.R.P. No. 570 of 1972 


ist April, 1972. 


J 


in the -execution Court. The tenant 
succeeded in the appellate Court. Hence 
the aggrieved landlord was the appellant 
and petitioner in the High Court. 


Held, section 4 (4) of the Actis mandatory 
and if the landlord failed to deposit the 
value of superstructure within three 
months as set out in section 4 (1) the 
suit forejectment is liable to b% dismissed, 
in spite of the fact the Court passed an 
order under section 4 (1) granting a 
longer period than that set out in section 
4 (1) to the landlord to deposit the 
‘amount. The dismissal of the suit can 
Only be in respect of the prayer for eject- 
‘ment and not of the other prayers, 
suit as for recovery of arrears of rent and 
future rent. fParas, 14. and 19]. 


Cases referred to : ‘ 


Mohanlal v. Benoy Kishan, 1953 8.G.J. 
130; (1953) S.GR. 377: 11953) 1 
M.L.J. 429: AIR. 1953 S.C. 65; 
State of West Bengal v, Hemant 
Kumar, (1963) 2 S.C.J. 680 : (1963) 
M.L.J. (Crl.) 613g : A.ILR. 1966 S.C. 
1061; Mulkarjun Bin Shidramzppa Passre v. 
Narhari Bin Shivippa and another, (1990) 27 
I.A. 216: I.L.R. 25 Bom. 337 : 10 M.L.J. 
268; Lilchind v, Kankiiyslal A.I.R. 1951 
M.P. 223; frou Diish v. Frwakir Lal, 
(1961) 2 S.C.R. gi8 : (1953) 2 S.G.J. 
mr: ALR. 1951 S.G. 832; Jang Singh v. 
Brij Lal, (1954) 2 S.G.R. 145 : ALR 
1956 S.G. 1631; Doəraiswrmi Nadar v. 
Vinzyika Ratnastu ım! Nadar, (1969182 L.W. 
188; C4tnnammil v. Ghidambara Kothinar, 
(1936) 71 M.L.J. 506 : A.LR. 1936 
Mad. 626; Nagar Dimodar v. Gange, 
ALR. 1938 Mad. 638 : (1938) 1 M.L.J. 
417; Adthalingam Chettiar v, Ramanathan 
Ghitttar, A.I.R. 1940 P.G. 173 : 67 LA. 
350 : {1g,0) 2 M.L.J. 677 (P.C.); 
Narasamma v. Venkateswara Rao, AAR. 
1943 Mad. 667 : I.L.R. 1944 Mad. 118: 
(1943) 2 M.L.J. 277; Adaikappa v. Chindra- 
sekhara, 74 I.A. 284 : LL.R. 19 8 Mad. 
505 : (1948) 1 M.L.J. 41 : A.L.R. 1948 

C. 12; S. R, Ryender v, N. $. Gootndier, 
(t981) 2 M.L J. 418 : A.ILR. rg62 
Mad. 16 : LL.R. rọ6r Mad. 1194; 
Ranganatha v. Tiruchirapalli Municipal 
Gouncil, A.TLR. 1966 S.G. 65; Nathamuni 
Naidu v. Ranganayaki, G.R.P, No. 1841 
of 1965. 
A.A.A.O. Nos. 139 and 140 of 1971 and 
25 of 1972. | 
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Appéals against the order of the City 
Civil Court (Principal Judge), Madras 
dated 6th September, 1971 and made 
in C.M-A. Nos. 5 of 1971, 73 of 1971 
and 71 of 1971 (i) E.A. No. 751 of 1970 
in E.P. No. 538 of 1969 in O.S. No. 
3185 of 1960 on the file of the IX Assis- 
tant Judge, City Civil Court, Madras, 
(ii) L.A. No. 3283 of 1970 in O.S. No. 
3185 of 1960 and (iii) I.A. No. 9281 
of 1970 in O.S. No. 3185 of 1980 on the 
file ofthe City Civil Court (Fifth Assistant 
Judge, Madras) respectively. 


CRP. No. 570 of 1972. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the City Civil Court (Principal 
Judge), Madras dated 6th September, 
1971 and made in C.M.A. No, 72 of 1971. 
(I.A. No. 3282 of 1970 in O.S. No. 
3185 of 1960 on the file of the City Civil 
Court (Fifth Assistant Judge, Madras)). 


K. Parasaran for V.T. Gopalan, for Appel- 
lant. 


R.N. Kothandaraman, for Respordent. 


The Court made the following 

OrpER.—The respondent in the above 
appeals and civil revision petition was 
the defendant in O.S. No. 3185 of 1g60, 
on the file ofthe CityCivil Court, Madras. 
The suit was filed by the appellant in the 
above appeals and petitioner in the civil 
revision petition on 23rd December, 
1960, for ejectment and for recovery 
of arrears of rent and future rent till 
delivery of possession, on the ground that 
the appellantis the landlady ofthe vacant 
site occupied by the respondent and that 
the respondent should be evicted from the 
suit land. The respondent filed an 
application under section g ofthe Madras 
City Tenants’ Protection Act (hereinafier 
referred to asthe Act) praying that, inas- 
much as the respondent had built the 
superstructure on the suit land, the 
appellant must be directed to sell the 
suit land to him for the price fixed by 
the Court in accordance with law. 
The Court ordered that petition. But, 
unfortunately, the respondent was not 
able to pay the amount, fixed by the 
Court and compensation for taking posses- 
sion of the suitland. Then on an appli- 
cation by the appellant the Court fixed 
the value of the superstructure at 
Rs, 3,000 and directed the appellant to 
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deposit on or before 12th March, 1969 
the said sum of Rs. 3,000 towards compen- 
sation for the value of the superstructure 
put up by the respondent. The said 
order was passed on 12th November, 
1968. On 11th March, 1969, the appel- 
lant deposited Rs. 596 after adjusting 
the arrears of rent and costs payable 
by the defendant. On 15th March, 
1969, the appellant filed E.P. No. 538 
of 1969 for delivery of possession, and 
took delivery of the ‘suit property on 
19th February, 1970. Meanwhile, on 
18th February, 1969, the appellant filed 
I.A. Nos. 4113, 4114 and 4115 of 1969 
for review of the judgment, for amend- 
ment of the dezree and for excusing the 
delay in filing the said applications. 
On 20th February, 1970, the respondent 
filed three applications in I.A. Nos. 
3281, 3282 and 3283 of 1970 for dis- 
missing the suit (Q.S, No. 3185 of 1960), 
for an injunction restraining the appellant 
from, pulling down the superstructure 
‘that stands on the disputedland and for 
re-delivery of the superstructure taken 
possession of by the appellant, respec- 
tively. 


The respondent also filed E.A. No, 751 
of'1970 On the execution side, for re- 
delivery of the superstructure taken from 
him. On gth September, 1970, the 
‘appellant made an endorsement on the 
applications in I.A. Nos. 4113, 4114 
-and 4115 of 1969 as not pressing them ; 
and on ‘that, they were dismissed. On 
16th June, 1971, the applications filed 
by the respondent (1.A. Nos. 3281 to 
3283 of 1970) were allowed by the trial 
Court. But the executing Court dis- 
missed his E.A, No. 751 of 1970 filed 
for re-delivery Agprieved by the dis- 
missal of the execution application, the 
respondent preferred C.M.A. No 5 of 
-1971 and aggrieved by the orders allow- 
ing I.A. Nos. 3281 to 3°83 of 1970, 
the appellant preferred C.M.A. Nos. 
71 to 73 of 31971 before the Principal 
City Civil Judge, Madras, The Principal 
City Civil Judge heard all the above four 
C.M.As. together, allowed C.M.A. No, 
5 of 1971 and dismissed the rest of the 
C.M.As. Aggrieved by the orders of 
the Principal City Civil Judge, the appel- 
lant has preferred Q.M S.A. No. 139 
of 1971, against the decision in C.M.A. 
No. .5 of 1971, C.M.A. No. 25 of 1972 
against the decision in C M.A. No, 73 
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of 1971, O.R.P. No. 570 of 1972 against 
the decision in C.M A, No. 72 of 19715 


‘and (.M.S.A. No. 140 of 1971 against 


the decision in G.M.A No. 73 of 1977. 


a. The main grounds on which the 
respondent herein succeeded before the 
lower appellate Court were (i) that the 
landlady (appellant) had not deposited 
the compensation amount within three 
months from the date of the decree in 
the suit and as such the suit had to be 
dismissed under section 4 (4) ofthe Act ; 
and (ii) that the deposit afier adjustment 
of the arrears of rent and costs payable 
by the respondent towards the amount 
of compensation was not a proper ‘ de- 
posit’ and as such the appellant had not 
complied with the order. 


3- Thiru Parasaran, thelzarned Counsel 
for the appellant and petitioner in the 
G.R.P, raised five contentions ; and they 
are as follows: 


(i) The decree has given more time 
than that fixed by the statute and as such 
it cannot be said that the decree is a 
nullity. Hence the executing Court’s 
order of delivery of possession is valid, 
since the executing Court cannot go 
behind the terms of the decree. 


(i) Even if the judgment and decree 
passed by the trial Court were error.eous 
on a point of law, the same will operate 
as res judicata so long as they are not set 
aside on appeal, 


(iii) The trial Court having given 
more time than that prescribed by the 
statute, the party getting the benefit 
of such a decree cannot be damnified, 
since the act of Court cannot prejudice 
the rights of the party. 


(in) According to the judgment and 
decree passed by the trial Court, the 
appellant has complied with the terms 
and as such no adverse order can be passed 
against him. : 


(v) And the respondent being a sub- 
tenant cannot have the protection under 
the Act. 


4, It is clear from the facts of the case 
that the tenant (respondent) was not able 
to purchase the suit land for reasons best 
known to himself. Atthe same time, it is 
also clear that the landlady (appellant) 
had not deposited the amount payable 
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by her as compensation for the superstruc- 
ture within three months from the date 
of the decree. It is further clear that 
while depositing the amount of compen- 
sation beyond the three months’ period 
‘stipulated under section 4 (1) of the Act, 
the landlady has deducted the arrears 
of rent and costs payable by the tenant 
and has deposited only the balance. 


5. When there is a special statute, 
provisions of general law cannot be 
‘made applicable unless the special statute 
is silent in such respect. This proposition 
needs no authority. As far as the Act 
‘(City Tenants’ Protection Act) is con- 
cerned, the same is a special statute 
intended to give protection to tenants 
who have constructed buildings on other’s 
land in the hope that they would not be 
evicted so long as they pay a fair rent 
for the land. Section 3 of the Act 
provides for the payment of compensa- 
tion on ejectment. -Section 4 deals with 
disposal of suits for ejectment. Section 4 
(1) runs thus :— 


‘In a suit for ejectment against a 
tenant in which the landlord succeeds, 
the Court shall ascertain the amount 
of compensation if any, payable under 
section 3 and the decree in the suit 
‘shall declare the amount so found due 

_ and direct that, on payment by the land- 
lord into Court, within three months 
from the date of the decree, of the 
amount so found due, the tenant shall 
put the landlord into possession of 
the land with the building and trees 
thereon”. 


Section 4 (3) is to the following effect : 


‘* Ifin such suit or application the Court 
finds that any sum of money is due by 
the tenant to the landlord for rent 
or otherwise in respect of the tenancy, 
the Court shall set off such sum against 
‘the sum found due under sub-section (1) 
or sub-section (2), as the case may be, 
and shall pass a decree or interim order 
declaring as the amount payable to the 
tenant on ejectment the amount, if any, 
remaining due tc him after such set-cff.” 


Section 4 (4) reads : 


‘If the amount found due is not paid 
into Court within three months from 
the date of the decree under sub-sec- 
tion (1) or ¢f the interim order unde: sub- 
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section (2), orifno application 1s made 
under section 6, the suit or application, 
as the case may be, shall stand dismis- 
sed, and the landlord shall not be en- 
titled to institute a fresh suit for eject- 
ment or present a fresh application for 
recovery of possession for a period of 
five years from the date of such dismis- 
sal.” 


Section 6 gives right to the landlord to 
pray for fixing the fair rent in case the 
landlord is unable or unwilling to pay the 
compensation Ordered. Section 9 gives 
right to the tenant to file an application 
to Court for directing the landlord to sell 
the land for the price that may be fixed 
by the Court. Thus, on a reading of the 
Act as a whole, it has given ample protec- 
tion to the tenants provided they pay 
compensation as fixed by the Court for 
the land. The failure on the part of the 
tenants to avail themselves of the benefits 
under section 9 gives right to the landlord 
to get possession of the land with the super- 
structure pu’ up thereon by the tenant, 
after paying compensation as provided 
for under section 4 [1). Ifthe said com- 
pensation is not paid and no application 
is made under section 6 by the landlord 
within three months from the date of the 
decree, the suit which gave rise to the 
decree for ejectment, will stand dismissed. 
Thus, we see while protecting the interests 
of tenants, the basic rights of the landlords 
such as getting compensation and also 
of purchasing the superstructure in case 
the tenants default to pay compensation 
for the land, are also protected. 


6. Asfar asthe present case is concerned, 
the difficulty arises because of the fact that 
the trial Court while passing the decree did 
not bear in mind the relevant provisions 
of the Act. The deciee directs that the 
appellant must pay the sumof Rs. 3,000 to 
the respondent on or before 12th March, 
1969 towards compensation for the value 
of the superstructure put up by the 
tenant. It also declares that the respon- 
dent is liable to pay the appellant a sum 
of Rs. 325 by 12th March, 1969 towards 
past damag*s and directs such payment 
as also future damages at the rate of 
Rs, 20 per month till date of delivery of 
possession. Itfurther directsthe payment 
of Rs. 109 by the respondent to the ap- 


: pellant towards costs. Thiru Parasaran, 


‘the learned Counsel for the appellant, 
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submitted that the appellant was directtd 
to pay the compensation on or before 12th 
‘March, 1969 and assuch the appellant can 
pay the compensation having the outer 
limit as 12th March, 1969. The decree 
was passed on 12th November, 1963. 
Admittedly, 12th March, 1969 will be be- 
yond the ‘*‘three months” prescribed by 
the statute. The learned Counsel sub- 
mitted that the decree is binding on the 
parties and as such the same will operate 
as res judicata. He cited the decision in 
‘Mchanlal v. Benos Kishan1, wherein the 
Supreme Court has held : 


** Even an erroneous decision on a ques- 
tion of law operates as res judicata bet- 
ween the parties to it. The correct- 
ness Or Otherwise of a judicial decision 
has no bearing upon the question whe- 
ther Or not it operates as res judicata. 
A decision in the previous execution 
case between the parti2s that the matter 
was not within the competence of the 
executing Court even though erroneous 
is binding on the parties.” 


State of West Bengal v. Hemant Kumar’, 
lays down the proposition that a wrong 
decision_by a Court having jurisdiction 
is as much binding between the parties 
as a right one and may be superseded 
only by appeals to higher trikunals or 
other procedure like review which the 
law provides. Distinction has to be made 
between an incorrect decision and a deci- 
sion rendered without jurisdiction. Mal- 
harjun Bin Shidramappa Passre v. Narhari 
Bin Shivappa and another? is to the effect 
that an executing Court does not lose juris- 
diction to sell because it serves notice on a 
person who does not represent the deceas- 
ed judgment-debtor, and afterwards 
erroneously decides that he does ; such 
decision is valid unless set aside in due 
course oflaw. From the above decisions, 
Thiru Parasaran submitted that the de- 
cree passed by the trial Court can be cons- 
trued only as an erroneous decree and it 
cannot be a nullity. According to the 
-learned Counsel, if it is an erroneous de- 
cree, the remedy is only by setting it aside 
by means of an appeal or a review ap- 





1. 1953 S.CJ. 130: 1953 S.CR. 377: 
(1953) 1 M L.J 449: ALR 1953 S.C. 65. 

2. (1963) 2 S.C.J 680 : (1963) M.L J. (Crl.) 
613 : AIR 1966 S.C. 1061. i 

3. (1900) 27 L.A. 216 :I.L.R. 25 Bom. 337 : 
10 M.L.J. 368. 
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plication ; if that be the case, the Courts 
below ought to have dismissed the appli- 
cations filed by the respondent, since the 
respondent is bound by the decree on 
record. 


4, Thiru Parasaran next contended that 
the act of Court should not prejudice the 
parties. He cited the decision in Laichand 
v. Kanhaiyalal1, wherein it has been held 
that where a decree does not bear the 
correct date of pronouncement of judg- 
ment as required by Order 20, rule 7, 
Civil Procedure Code, the decree-holder 
who applies for execution within three 
years from the wrong date specified in the 


- certified copy of the decree, but beyond 


three years from the correct date, would 
be able to invoke the principle that the 
acts of Court should prejudice no man if 
on the facts he is able to establish that he 
was actually misled by the wrong date of 
the decree as mentioned in the certified 
copy supplied to him. Jagat Dhish v. 
Jawahar Lal?, clearly states that a litigant 
deserves to be protected against the 
default committed or negligence shown by 
the Court or its officers in the discharge 
of their duties. Jang Singh v. Brij Lal?, 
states that no act of Court should harm a 
litigant and it is the bounden duty of 
Court to sce thatifa person isharmed by a 
mistake of the Court he should be restored 
to the position he would have occupied 
but for the mistake. Doraiswamt Nadar v. 
Vinayaka Ratnaswami Nadar*, cited by 
Thiru Parasaran is for the proposition 
that a Court cannot dismiss the suit where 
it had passed a preliminary decree since 
the same will have the effect of nullifying 
the preliminary decree itself. 


8. Thiru Parasaran, the learned Counsel 
for the appellant, sought to justify the act 
of adjustment made by the appellant- 
landlady before depositing compensa- 
tion amount. He invoked to his support 
the provisions of Order 20, rule 10, Civil 
Procedure Code, wherein the general 
powers as to set-off are provided. In 
Chinnammal v. Chidambara Kothanar®, a 
Bench of this Court accepted the principle 


1. ALR. 1961 M.P. 223. 

2. (1961)2SCR 918 : (1963) 2S.CJ.11: 
ALR. 1961 SC. 832. 

3. ee 145: A.LR. 1966 S.C. 1631. 

4, (1969) 82 LW 188. 

5. (1936) 71 M.L J. 506 : A.LR. 1936 Mad. 
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that wkea uader the same decree both 
the plaintiff’s right and the defendant’s 
liability are declared, it would be idle 
to drive the former to a separate pro- 
ceeding to recover the costs. To the very 
same principle are the decisions reported 
in Nagar Damodar v. Gange 1, Mahalingam 
Chetiar v. Ramanathan Chettiar®, and Nara- 
samma v. Venkateswara Rao’. 


9. Thiru Parasaran, the learred Counsel 
for the appellant, cited the decisions in 
Adaikațpa v. Chandrasekhara* and S, R. 
Rajender v. N.S. Govindier®, for the pro- 
position that an appeal will lie from the 
decree passed by the trial Court, even 
though the same is one passed under the 
provisions of the Act. 


xo. Finally, Thiru Parasaran submitted 
that the suit filed by the appellant was 
for several reliefs, such as eviction, re- 
covery of arrears of rent and future rent 
till delivery of posszssion and as such the 
dismissal of the suit in toto is not correct. 
He sought to distinguish the decision in 
Ranganatha v. Tiruchirapalli Municipal Coun- 
cil8, by stating that there was no date 
mentioned for the deposit of the compensa- 
tion amount in that case and as such the 
Supreme Court held that the failure of the 
Jandlord to deposit the compensation as 
per section 4 will result in the dismissal 
of the suit filed by the landlord. Accor- 
ding to the learned Counsel, in the pre- 
sent case the decree has given his client 
time to deposit the amount of compensa- 
tion up till rgth March, 1369 and as such 
the landlady had the time as per the de- 
cree up til] 12th March, 196g irrespective 
of the provisions of section 4. 


rx, Thiru R. N. Kothandaraman, the 
learned Counsel for the respondent in the 
C.M.S.As. and C.R.P. took me through 
the various provisions of the Act and sub- 
mitted that section 4 (1) read section 4 (4) 
is clear for the proposition that the suit 
will stand dismissed if the landlady failed 
to pay into the Court the compensation 


a aaaea USL 
1. o M.L.J. 417: A.I R. 1938 Mad. 638. 


2. 67LÀ. 350: (1940)2 M.L.J. 677 (P.C) ; 
A.LR. 1940 P.C.173, 

3. LLR. (1944) Mad. 118 : (1943) 2 
M.LJ. 277: ATR: 1943 Mad. 667. 


(1948) Mad. 505 : 
‘C. 12 


5. (1961) 2 M.L.J. 418: LLR. (1961) Mad. 
19 2 Mad. 16, 
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within three months from the date of the 
decree. According to Thiru R.N. Kothar- 
daraman, irrespective of any direction 
given in the decree, time for payment is a 
statutory provision and the same does not 
depend upon any decree or time given by 
a Court. The learred Counsel also 
brought to his support section 4 (3) of the 
Act and submitted that there is a provi- 
sion in the special statute for set-off and, 
as such, set-off as per the statute can be 
made only by the Court ; when there isa 
special provision in the statute, it is not 
correct to invoke the provisions of Order 
20,rule 19, Civil Procedure Coce, which 


- is the general law. Thiru R.N. Kothan- 


daraman further pointed out that sec- 
tion 4 (1) is controlled by section 4 (4) 
and ifthe amount of compensation is not 
paid within the three months? time, the 
suit would stand dismissed. Thus, on 
12th March, 1969 the suit stood dismissed. 
So, on the date of E.P. No. 538 of 1969, 
for delivery of possession, viz., 15th March, 
1969, there was no decree at all, Hence 
there cannot be any execution of decree. 
In that view, the respondent filed E.A. 
No. 751 of 1970 for re-delivery, By opera- 
tion of law, which is explicit from section 
4 (4) the suit stands dismissed, Hence re- 
delivery was asked for. According to 
learned Counsel, under section 4 (3), the 
Court shall set-off, and not the plaintiff 
by herself. He further contended that 
there is no question of res judicata inas- 
much asitcannotbe said that the ques- 
tion of three months’ time given by the 
statute or the time limit given by the 
decree, was directly in issue in the suit, 
The statute has provided three months’ 
time and the same is mandatory. The 
Supreme Court has held in Ranganatha 
v. Tiruchirapalli Municipal Council?, that 
the provisions of section 4 are mandatory, 
It was further submitted that the decree 
is a nullity since by operation of law the 
suit stands dismissed. 


12. Apart from the above legal sub- 
missions, Thiru R.N. Kothandaraman 
also pointed out that the applications filed 
by the appellant for reviewing the decree 
and judgment in the suit on the ground 
that the decree does not bring out the 
mandatory provision of giving three 
months’ time for deposit of the compensa- 
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tion amount, that set-off has not been 
provided in the decree and compensation 
after setting off has not been fixed ; for 
amending the decree to be in conformity 
with the provisions of the Act and for 
excusing the applications filed beyond 
time, were not pressed. He stressed-the 
point that the appellant should not have 
taken delivery on 18th February, t970 
after filing the abovesaid applications 
on 18th February, 1969. According to 
him, if the appellant had disclosed to the 
executing Court the filing of the aforesaid 
applications, delivery would not have 
been effected. 


13. It is clear from the argument of 
Thiru R. N. Kothandaraman and also 
from the applications filed by the app ll- 
ant, which were subsequently not pressed 
that the trial Court failed to set-oi the 
arrears Of renteic., ant hasalsonotstated 
that the amount of compensation has to 
be deposited within three months’ tims 
from. the date of decree, under the provi- 
sions Of section 4 Which is mandatory. 
In Ranganatha v. Tiruchirapalli Municipal 
Council, it has been observed as 
follows :— 


c Ifthe decree happens to be defective 
in the sense that it does not reproduce 
the requirement of section 4 (1) expres- 
sly in its terms, that would not take 
the case outside the purview of section 
4 (4). We are inclined to think that 
having regardto the mandatory terms 
used in section 4 (4), it would be illogi- 
cal and unreasonable to suggest that a 
defective decree like the present one 
enables the landlord to circumvent 
the provisions Of section 4 (4). The 
applicability of section 4 (4) cannot 
be repelled merely on the ground that 
the decree passed under section 4 (1) 
does not specify the period of three 
months within which the amount found 
due has to be paid. In our opinion 
the logical way to reconcile section 4 (1) 
and section 4 (4) would be to treat 
the provision prescribed by section 4 
(4) as mandatory and paramount and 
read the relevant portion of section 4 
(1) accordingly. That is why even 
if the decree does not mention that the 
amount has to be paid within three 
months, the landlord’s obligation to 
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make the payment within three months 
is still enforceable under section 4 (4) ; 
Otherwise defective decrees would de- 
prive the tenants of the bereft intend- 
ed to be conferred on them by rection 


4 (4).” 


x4. Asfaras present case is concern’d 
the decree simply direcied the appellant 
to deposit tke sum of Rs. 3,000 on or 
b-fore 12th March, 1969. It cannot be 
said that the decree directed the appel- 
lant to deposit only on 12th March, 1969. 
The appellant could have as well deposit- 
ed the amount as provided for under, 
section 4 (4) of the Act. The failure to 
deposit the amount as provided under 
section 4 (1) will automatically attract 
the provisions under section 4 (4}, accord- 
ing to which on such failure the suit would 
stand automatically dismissed. On facts, 
the suit would stand dismissed automati- 
cally after the lapse of three months from 
12th November, 1968. The principles 
laiddownin Renganatha x. Tiruchirapalli 
Municipal Council), are very clear, and the 
argument that the said decision cannot 
be applicable to the facts of the case can- 
not be sustained, On all fours, the 
principles laid down in the said ‘decision 
are applicable to the present case. As 
per the provisions of the Act, there is no 
decree‘on record for the purpose of execu- 
ting the same for obtaining celivery. 
In view ofthe fact that the period of three 
months is not a specific point of issue for 
trial in the suit, it cannot be said that the 
respondent is barred by res judicata when 
he wants to invoke the provisions of the 
Act. Further, in view of the decree, not 
barring the landlady from complying 
with the provisions of the statute, as 
such, I do not think the act of Court has 
prejudiced the appellant. 


15. I donot think the question of sub- 
tenancy will assume importance in this 
case. The landlady herself is a lessee 
under a temple and she had let it out to 
the respondent. As far as the respondent 
is concerned, he is a direct tenant under 
the appellant and J donot think the argu- 
ment as if the respondent is a sub-tenant 
will have any force, 


16. As already stated, it is the Court 


:that has to set-off as per the provisions of 


the Act. The said question assumes 
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little importance inasmuch as the appel- 
lant has to lose her case in siew of the 
mandatory provisions contained in sec- 
tion 4 (1) read with section 4 (4) regard- 
ing dismissal of the suit. The further 
contention that no notice is necessary 
since E.P. was filed within two years from 
the date of the decree cannot have any 
relevance, since the respondent has taken 
out applications which are under appeal 
and revision now, to get appropriate re- 
liefs of setting aright the defects in the 
orders passed by the trial Court and the 
executing C2urtso asto be in conformity 
with the provisions of the Act. 


17. It is significant to note that the 
tenant has taken prompt steps by filing 
the applications such as for re-delivery 
of the property, for dismissal of the suit 
and for injunction. By virtue of the 
injunction, it is submitted for the respon- 
dent, the superstructure built by him on 
the suit land is sought to be kept intact. 
Thiru V.T. Gopalan, the learned Goun- 
sel for the appellant, in his reply, stated 
that in any event the respondent should 
not be allowed to take up the stand for 
re-delivery etc. inasmuch as it must be 
construed that he has himself acquiesced 
in the decree passed by the trial Court. 
In view of the clear and mandatory pro- 
visions Of the Act as to the dismissal of the 
suit in case of default of paying compen- 
sation amount within the period of three 
months, there cannot be any question of 
acquiescence by the respondent, as plead- 
ed by Thiru V.T. Gopalan. 


18. Thiru Parasaran, the learned 
Counsel for the appellant, cited an 
unreported decision of Venkatadri, 

in Nathamuni Naidu v. Ranga- 
nayaki+ and submitted that the Courts 
below should not have dismissed the suit 
inasmuch as the landlady deposited the 
compensation amount to purchase the 
superstructure, In that case, the learned 
Judge dismissed the revision petition filed 
by the tenant against the order of the 
lower Court directing him to deliver 
possession of the land. The learned 
Judge observed that he was dismissing 
the revision petition merely on a technical 
ground, that once the amount has been 
deposited the only thing that the Court 
can do is to direct delivery of possession 
aa aaa a | 
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of the property, that the lower Court 
had ordered deiivery and that as such the 
revision petition had to be dismissed. 
As far as the case on hand is concerned, 
the C.M.S.As, arise out of independent 
applications for re-delivery, for dismissing 
the suit etc. Further, the Courts below 
have considered all these matters and 
correctly rendered the decisionin con- 
formity with the principles in Ranganatha 
v. Tiruchirapalli Munuipal Councilt. In 
these circumstances, I do not think the 
unreported decision of Venkatadri, J. 
aforesaid, willin any way help the appel- 
lant. 


1g. No doubt, the question of dismiss- 
ing the suit can only be in respect of the 
prayer for ejectment and not the other 
prayers, such as for recovery of arrears 
of rent and future rent. Hence, the dis- 
missal of the suit in entirety may not be 
correct. The Act provides for the dis- 
missal of the suit for ejectment. Except 
the prayer for ejectment, the rest of the 
prayers cannot be dismissed. 


20. In these circumstances, the revision 
petition is dismissed. But there will be 
no Order as to costs. 


C.M.S.A,. No. 139 of 1971 is dismissed 
but without costs. 


C.M.S.A.No.140 of 1971 is also dismissed. 
But there will be no order as to costs. 


2x. As far as C.M.S.A. No. 25 of 
1972 is concerned which arises out of the 
application praying for the dismissal of 
the suit, the same is partly allowed, and 
the order of dismissal of the suit in res- 
pect of reliefs other than the relief of 
ejectment is set aside. As regards the 
relief of ejectment the dismissal of the 
suit to the extent of the prayer for eject- 
ment is confirmed and to that extent 
the appeal is dismissed. There will be 
no Order as to costs in this appeal also, 
No leave. 


V.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT.—S, Ganesan, J. 


Ramaseenivasa Iyengar (deceased) 
and another .. Apfellants* 


v, 
S. Padmasani Ammal.. Respondent. 


Will—Construction—Bequest in fanour of 
daughters absolutely—Subsequent defeasance 
clause—E ffect—Construction of the will must 
be as a whole—Orthodox path preferred, 


The decision in Fehamalat Mariammal 
v. Madclamuthu Thevar, has introduced 
a novel mode of approach in 
regard to construction of wills. The 
legal fiction, that the intention of the 
testator can be properly and fully given 
effect to only if the absolute estate con- 
ferred in an earlier clause of the will is 
read as a life estate coupled with a condi- 
tion, is peculiar to English law and does 
not appear to have been availed of by 
or to have the sanction of the Court either 
before or after India attained Indepen- 
dence. This Court would prefer to tread 
the orthodox path and to act on the prin- 
ciples laid down by the Privy Council 
and the Courts in India. [Para, 18.] 


The construction of a will is a delicate 
and onerous task. In construing a will, a 
Court has to ascertain the real intention 
of the testator as revealed by the plain 
language of the entire instrument. 


[Para. 15.] 


On 2 fair construction of the terms of the 
will, in the instant case, and taking the 
document as a whole, it is clear that the 
testator intended by the earlier clause 
that his two daughiers including the res- 
pondent’s mother-should take only a life 
estate if they had no issue and that on the 
death of the lady without issues the pro- 
perty should be taken absolutely by the 
surviving daughter with issues. The ob- 
vious dominant intention was to preserve 
the estate in his family and that it should 
descend ultimately to his grand-children. 

[ Para, 19.] 


* A.A.A.O. No. 35 of 1967. | 
ie ae 19th Ju‘p, 1971. 
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Appeal against the order of the Court of 
the Subordinate Judge, Vellore dated 
11th April, 1966 and made in C.M.A., 
No. 155 of 1965 (O.E.A. No. 129 of 1065 
in O.£.P. No. 64 of 1965 in O.S. No. 
387 of 1964 on the file of the Court of the 
District Munsif, Ranipet.) 


Ms. M.A. Srinivasan and M.A. Srinivasan, 
for Appellants. 


N.R. Raghavachari, for Respondent. 
The Court delivered the following 


JupcMent.—O.E.A. No. 129 of 1965 in 
O.E.P. No. 64 of 1965 in O.S. No. 387 
of 1964 on the file of the District Munsif 
of Ranipet out of which this appeal arises 
has been instituted by Thiru Ramaseeni- 
vasa Iyengar, the first appellant (since 
deceased), whose legal representative is 
Rajalakshmi Ammal, the second appellant 
herein, under section 50, Civil Procedure 
Code for impleading the respondent 
Srimathi Padmasani Ammal as a legal 
representative of the deceased judgment- 
debtor Chellammal; and it is alleged in 
the affidavit that Chellammal, the judg- 


fj RAMASHEN VASA: IYENGAR V. PADMASANI AMMAL (Ganesan, 3.) 33 


ment-debtor died without any issue and 
that Srimathi Padmasani Ammal her 
legal representative is in possession of her 
assets, ; 


2. It is contended by the respondent 
who is the sister of the judgment-debtor 
Chellammal that their father Venkata- 
chari executed a will on 15th March, 
1940 bequeathing the properties to his 
two daughters, namely, the respondent 
and Chellammal with a stipulation that, 
in the event of any one of them dying 
issueless, the surviving daughter should 
get the properties absolutely under the 
will. Admittedly Chellammal had died 
issueless and it is therefore alleged that 
the respondent had become the absolute 
owner of the properties. 


3. The controversy centres round only 
the interpretation of the terms of the will; 
and the Courts below have upheld the 
contention of the respondent that the 
respondent had under the will become 
the absolute owner of the suit properties 
after the death of Chellammal. The 
same point is agitated over again in this 
appeal. 


4. The will recites that the properties 
should be taken by both the ladies in 
equal shares with absolute rights over the 
same, but the share of the lady without 
issues Will, however, afier her death, be 
taken by the lady with issues along with 
her children, The words in Tamil are 
these : 


“stur Qian Qar ghal Bi 


Sr Daag Fra ashr Stor 
FWUTSOTE ALU GUSTU gy. 


QAD F559 Qeargagm_w 
UTEGOS HUT BV ors STD 
FHSADAGUUMNCHD Barer w 


QUTTE eH Yoru Covering ug. 
5. On behalf of the appellant herein 
itis conteaded that Chellammal was given 
an absolute right by the earlier clause in 
the will and that the defeasance clause 
found later cannot therefore operate and 
Whittle down the absolute estate so con- 
ferred on the lady uader the document, 
Oa behalf of the respondent it is stated 
that, as the defeasance clause is repug- 
nant to the earlier clause, the said clause 
must be struck down and brushed asid: 
as having no lezal effect. 


6. Several authori‘ies have been cited 
Qn both sides, The leading authority 


relied on by the learned Counsel is a 
judgment of the Privy Council ine the 
well-known. case Sri  Subramaniaswami 
Temple v. Ramaswami Pillait. In that 
case the testator had bequeathed under 
his will absolutely in the following terms: 


“I have bequeathed to my son P the 
right to all my properties and moneys 
etc., and he shall solely enjoy them. 
If he or his son has no child, the said 
properties shall pass to Subramania- 
swami at Tiruchendur.”’ 


On a construction of the will, the Privy 
Council held that the bequest to 
the son was unconditional and therefore 
conferred upon him an absolute estate 
and that the provision for devolution of 
the property in case the son should die 
without issue was not in any way intend- 
ed to limit either the character of the 
estate that was given by the earlier be- 
quest in favour of the sonor make it 
conditional and liable to be divested at 
his death without issue. Their Lordships 
have thereby confirmed the judgment of a 
Division Bench of this Court in the same 
case reported in Tiruchendur Sri Subra- 
maniaswamt Temple v. P, Ramaswami 
Pillai*, 

7- Reference is also made to the judg- 
ment of Venkataramana Rao, J., in 
Anantha Sajana Naidu v. Kondappa Naidu’. 
In that case the testator has stated in his 
will that his wife shall enjoy the pro- 


` perties in dispute with powers of aliena- 


tion, namely gift, mortgage, sale etc. 
and that, af‘er her death, the properties 
then remaining shall be enjoyed by 
the daughter Kuppammal absolutely. 
Venkataramana Rao, J., has held in 
construing the will, purporting to give 
the plain grammatical meaning to the 
language, that the widow of the testator 
took an absolute estate and has laid down 
that it is settled law that, if an absolute 
estate is given to the donee, a gift over on 
the termination of the life of the donee 
of the property remaining undisposed of 
by the donee is invalid, the principle being 
that once a property is given absolutely 
to another, the donor cannot dispose 
of another man’s property, 

eee 
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8. In Pugalumperumal Pillai v. Thanga- 
thammhal', in the operative portion of the 
will it was recited that the daughter 
Veeraperumal Ammal should enjoy the 
property hereditarily so long as the sun 
and moon lasted, that after her lifetime, 
her issues ifany should get the property 
and that, if sh? had no male or female 
issues, the property should revert on her 
death to the testator and her male heirs. 
It was laid down by a Division Bench of 
this Court that the second clause provid- 
ing for the reversion to the donor and 
her male heirs in the absence of any issues 
to the donee is a mode of devolution of 
the property according to the known 
ideas of the community to which the 
parties belonged and should not be 
regarded as indicating an intention on 
the part of the donor to grant a life estate 
to the donee and that such a restriction 
being repugnant to the absolute estate is 
void. The learned Judges have observed 
thatit was a cardinal principle in the cons- 
truction of wills that the clear and un- 
ambiguous dispositive words are not to be 
controlled or qualified by any general 
expression ofintention and that no mate- 
rials could be gathered from the four 
corners of the document from which it 
can even be surmised that the intention 
of the donor was to give a lesser estate 
to the donee than she was herselfenjoying, 
They have further stated that, in view 
of the fact that by the first clause, an 
absolute estate was granted to the donee, 
thé next clause should be read rather as 
an attempt to restrict the powers of an 
absolute owner than as an intention to 
grant a life estate and that such a restric- 
tion being repugnant to an absolute 
estate is void on that ground. 


ý. In Venkatasubba Rao v. Krishnamurthi? 
a Division Bench of the High Court of 
Andhra Pradesh had to deal with a will 
whereunder the properties were bequea- 
thed to one Chinna Seshamma after the 
lifetime of the testator’s daughter-in-law 
Gopalamma; and it was recited in the 
will that, if Chinna Seshamma had no 
issue, the properties should after her 
lifetime, pass to the testator’s grandsons. 
Rajagopalan, J. of this Court had held 
before the bifurcation of the Madras 
ne EERE ames 
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State that all that the settlor intended to 
bestow on Ghinna Seshamma was only a 
life estate and not an absolute one, since 
the scheme taken as a whole indicated 
the desire of the testator that all his pro- 
perties should ultimately go to his grand- 
sons, that the women members of the 
household were to be provided only - 
maintenance and did not contemplate an 
absolute gift so far as they were concerned. 
Chandra Reddy, J. (as he then was) 
who deliveréd the leading judgment of 
the Andhra Pradesh Court after partition 
has reversed the decision of Rajagopalan, 
J. and held that Seshamma was given an 
absolute estate under the will and that 
the subsequent clause which provided 
for the contingency of Seshamma dying 
without any issue was repugnant to the 
prior absolute gift and was void, as it 
was contrary to the earlier absolute dis- 
position. The learned Judge has further 
observed that the relevant language did 
not in any way limit the nature of the 
estate or make it conditional and liable 
to be divested on the death of the donee 
without any issue, that the grant of the 
absolute estate was not expressly or im- 
pliedly made subject to a defeasance on 
the happening of a contingency and that 
it looked as though the settlor wanted as 
an afterthought to determine devolu- 
tion of property in case the donee died 
without any issue. In so observing, the 
learned Judge purports to follow the 
decision in Sri Subrmaniaswami Temple 
v. Ramaswami Pillai} and also the 
decision of this Court in Pugalum- 
peramal Pillai v. Thangathammal®, cited 
above. Thé learned Judge has laid down 
the law thus: 


t The cardinal principle in construing 
the terms of wills and other instruments 

_ isthat clear and unambiguous disposi- 
tive words should be given their full 
effect and should not be controlled or 
qualified by general expression of 
intention. The Court is not concern- 
ed with what the parties intended, but 
with the meaning of words used and if 
the language is clear and consistent it 
should receive its liberal construction 
unless there is something in it to suggest 
a departure from it.” 








1. (1950) 1 M.L.J. 300 : ALR. 1950 PC. 32, 
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‘xo. In Febamalai Mariammal v. Madala- 
muthu Thevar! Ramamurti, J., had occas- 
10n to consider the nature of the bequest 
clauses in a will which provided that, 
after the testator’s death, her husband 
‘should become absolute owner (¢/rar 
SHAT cir h AWE seqteer) ofthe pro- 
perty and enjoy the same with full rights 
of alienation by giftor otherwise, that, 
after her lifetime and after the death ofher 
-husband, their son Miadalamuthu Thevar 
should become the absolute owner of a 
portion of the property with full powers of 
alienation and should pay her daughter- 
in-law and her daughter asum of Rs, 300 
in cash each. It was held by the learned 
Judge that an unqualified estate was 
conferred on the husband in that case 
without any restrictions whatsoever and 
that the subsequent bequest in favour of 
the son would take effect only if the 
husband died without alienating the 


property. 


rx. On behalf of the respondent the 
following decisions have been cited, 
In Govindaraja Pillai v. Mangalam Pillai?, 
the testator’s husband settled some pro- 
perties in favour of his wife stating that 
she should from that date hold and enjoy 
the same with all rights, that should any 
issue be born to herself and the testator, 
that.issue should get the properties after 
‘their death and that, if there wasno 
issue, her brothers should after her 
death take the properties. The wife 
predeceased the husband leaving no 
issue and Sundaram Chetty, J., had 
upheld the claim of the brothers and 
laid down the distinction between a 
repugnant and defeasance provision thus: 


“ The distinction between a repugnant 
provision and a defeasance provision 
“ is sometimes subtle, but the general 
principle of law seems to be that where 
the intention of the donor is to main- 
tain the absolute estate conferred on 
the donee but he simply adds some 
restrictions in derogation of the inci- 
dents ofsuch absolute ownership, such 
restrictive clauses Would be repugnant 
to the absolute grant and therefore void, 
but where the grant of an absolute 
estate is expressly or impliedly made 

_ subject to defeasance on the happen- 
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ing of a contingency and where the 
effect ofsuch defeasance would net be a 
violation of any rule of law, the origi- 
nal estate is curtailed and the gift over 
must be taken to be valid and opera- 
tive.” 


12. The decision in Govirdaraja Pillai’s 
case? and the observations made by 
Sundaram Chetty, J., on the distinction 
between the repugnant provision and the 
defeasance provision were quoted with 
approval þy a Division Bench of the 
Patna High Court in Rameshwar Kuer v. 
Shiolal?, The facts are practically in pari 
materia With the present case. In the 
earlier part of the will the testator had 
made his three daughters absolute pro- 
prietresses of the property given in gift 
and put them in possession and occupa- 
tion as absolute owners thereof. The 
next and concluding sentence of the deed 
however provided that if any daughter, 
out of the three died issueless, the surviv- 
ing daughters should in equal shares be 
the absolute proprietresses of the pro- 
perty specified. The Patna High Court 
ruled that the document must be 
read as a whole, that though the earlier 
clause, if considered by itself, would- 
confer an absolute interest, the donor did 
intend that the property should (not ?) 
go to another family but should continue 
as long as possible in the hands of her 
daughters and the survivors of them and 
thatit could not have been in his contem- 
plation that either of the daughters would 
be at liberty so to dispose of her share of 
the property in her lifetime as to defeat 
the intention expressed in the last clause 
and that they tcok only a life estate. 
Reference is made in the judgment to 
Bhoobun Mohini Debia v. Hurrish Chunder®, 
where the gift was to a lady and the 
generations born of her womb success- 
ively; but the last clause stated that no 
other heir of hers should have right or 
interest. The Privy Council held that 
the words, had they stood exclusive of the 
last sentence, would have conferred an 
absolute estate upon the lady, but the 
last sentence cut down the gift so that in 
the event of failure of issue living at the 
time ofher death, the estate was to revert 
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tothe donor and his heirs, that there was 
nothing in such a condition repugnant 
to Hindu Law and that, as the uncertain 
event contemplated had not occurred, 
the lady was able to dispose of the pro- 
perty legally by a will. In the second 
Privy Council case cited Sreemutty Soorjee- 
money Dossy v. Denobundoor Mullick}, a 
devise was made by the testator among 
five sons in equal shares, but there was a 
defeasance clause to the effect that, 
should any of the sons or son’s son die, 
such of his sons and his son’s son, would 
take the property according to their 
respective shares. The Privy Council 
upheld the defeasance clause. In a 
later case Krishtoromont Dasi v. Marendra 
Krishna Bahadur?, the Privy Council had 
approved of the construction of the will 
in Bhoobun Mohini Devia’s case? referred to 
above and had observed that the absolute 
interest given to the lady would remain 
unaffected, if she left any issue and that 
in default the estate would be cut down 
to a life interest and that in that event 
nothing had passed to the donor but the 
life interest. In Saraju Bala Devi v. 
Jyotirmoyee Debit, the Privy Council reite- 
rated the rule that, though the earlier 
part of the document may appear to 
grant an absolute estate, the gift over 
may be sufficient indication that only a 
life estate to the first taker was intended. 


13. The observation made in Govinda- 
raja Pillat’s case® cited above were quoted 
again with approval by a Division 
Bench of this Court in Narayana Doss v. 
Arumugathammal®, where the facts were 
shortly these. The testator made three 
different absolute bequests in favour 
of his three daughters in the same will; 
but in the subsequent clause, the testator 
had made a provision that, if any one 
of the said three daughters had no issue, 
she should till her lifetime enjoy the same 
without subjecting the same to any en- 
cumbrance and without making any 
distribution whatever thereof, that after 
her lifetime the same shall pass on to 
her other daughters having heirs and that 
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the daughters without issues had no right 
of alienation. Afer the death of the 
third daughter without issues, her hus- 
band claimej that the bequest in favour 


‘of his wife under the will conferred an 


-absolute estate; and the learr.ed Judges 
-upheld the validity of the: defeasance 
clause and observed that it cannot be 
construed to be in any way repugnant to 
the bequest in favour of the daughters 
in the first portion of the will, since the 
testator conferred only a life estate to 
them being anxious that his property 
should be enjoyed absolutely by his 
grandchildren. 


14. In Lakshmi Amma v. Allauddin Sahib}, 
Ramakrishnan, J., had upheld the vali- 
dity of the defeasance clause in a will 
which provided that, afier the death of 
the testato1’s wife, who was given by the 
earlier clause an absolute right with all 
powers of alienation, his two daughters 
should take items 1 and 2 respectively 
with absolu‘e rights. On a construction 
of the will the learned Judge ruled that, 
as the testator had taken care to indicate 
that the properties without any dim/nu- 
tion whatsoever should go to each of his 
daughters afer his wife’s life-time, his 
predominant intention was that the wife 
should take only a life estate and not an 
absolute one. 


15. It will thus be clear that the cons- 
truction ofa wil] is a delicate and onerou: 
task ; and the cases cited earlier are 
apparently difficult to reconcile with 
each other. One rule however is clearly 
established and it is that, in construing a 
will, a Court has to ascertain the real 
intention of the testator as revealed by 
the plain language of the entire instru- 
ment, and as pointed out by Jagadisan, J., 
in Narajana Doss v. Arumugathammal?, 
or.e clause of the will is as important as 
the other and the dominant intenticn of 
the testator has to be gathered only from 
the cumulative effect of all the clauses, 
The main task lies in ascertaining whe- 
ther the testator had made an absolute or 
limited bequest to the earlier devisee. 
The language used in describing the be- 
quest may not in some cases be precise 
and clear; and in some cases complica- 
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tion may arise because of the introduction 
of a defeasance provision in the later 
clauses. In deciding the question, the 
Court has to take into consideration not 
Only the terms of the earlier devise but 
also other sub:equent provisions inconsis- 
tent with an absolute gift such as a res- 
triction of alienation or gift over on the 
donee disposing or failing to dispose of 
the property. The distinction between a 
repugnant provision and a defeasance 
provision is very subtle and is very well 
brought out by Sundaram Chetty, J., in 
Govindaraja Pillai’s case} cited above in 
the ob:ervations of the learned Judge 
which have been quoted at length in the 
earlier part of this judgment and I res- 
pectfully agree with those observations. 
Ojace it is found that the earlier bequest 
is absolute in character, there can be no 
difficulty in ignoring the subsequent res- 
trictive clauses in derogation of the abso- 
lute estate conferred earlier as being re- 
pugnantin character. A condition tacked 
On to an absolute estaie that it was not 
to be transferred by gift except to a limit- 
ed extent for religious purposes is a clear 
illustration of a repugnant clause contem- 
plated by Sundaram Chetty, J. 


16. The decisions relied on by the 
learned Counsel for the appellant are 
easily distinguishable. Thiruchendur Sri 
Subramaniaswami Temples case®, turned: 
upon the construction which their Lord- 
ships of the Privy Council placed upon 
the terms of the will; and their Lordships 
were influenced by the fact that the donee 
was the son ofthe testator and had observ- 
ed that the devise in favour of the temple 
was Only an af.erthought. The decision 
in Anantha Sajana Naidu v. Kondappa 
Naidu’, presents no difficulty; the testator 
had specifically stated in the subsequent 
clause that, af.er the death of the earlier 
donee, the properties then remaining shall 
be enjoyed by her daughter absolutely 
and it was therefore plain that there was 
no scope for holding that the earlier 
donee was given only a life estate. In 
Pugalumperumal Pillai v, Thangathammal4, 
the learned Judges were concerned with 
the fact that the clause providing for the 
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reversion to the donor and her male 
heirs in the absence of any issues to the 
donee was a mode of devolution of the 
property according to the known ideas of 
the community to which the parties 
belonged and therefore they held that the 
clause should not be regarded as indicat- 
ing an intention on the part of the donor 
to grant a life estate to the doree. The 
clause ‘was regarded as an attempt to 
restrict the powers of an absolute owner 
and was therefore struck down on the 
ground of repugnancy. 


r7. The decision of the Division Bench 
of the Andhra Pradesh High Court in ` 
Venkatasubbarao v. Krishnamurthi1, does : 
not commend itself to me; on the other 
hand the decision of Rajagopalan J. of 
this Court which was reversed by the 
Andhra High Court appears to correctly 
reflect the intention ofthe donor. While 
I agree with the statement of the principle 
in that case that the cardinal principle 
in construing the terms of the Wills and 
other instruments is that clear and un- 
ambiguous dispositive words should be 
given their full effect and should not be 
controlled or qualified by general express- 
ion of intention and that the intention 
must be gathered from the meaning of 
the words used, it must also be remember- 
ed that there are cases where it may 
appear sufficiently clear on the construc- 
tion of the will as a whole thata gift which 
isin terms absolute is in fact intended asa 
gift of life interest only. 


18. The decision of Ramamurti, J., in 
Febamalai Mariammal v. Madalamuthu 
Thevar®, noted above is a case of aliena- 
tion by the husband who was given an 
absolute estate in the earlier clause and 
the learned Judge has introduced a nov’] 
mode of approach to the whole problem 
by suggesting that the intention of the 
testator can be properly and fully given 
effect to only if the absolu e estate con- 
ferred in the earlier clause is read as a life 
estate coupled with a power of appoint- 
ment. I find that this legal fiction is 
peculiar to English Law and does not 
appear to have been availed of by or to 
have the sanction of the Courts of the 
land either before or after Irdia attained 
Independence; and I would prefer to 
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tteadtheorthodox path and to act on the 
principles laid down by the Privy Council 
and the Courts in India. 


x9. On a fair construction of the terms 
of the will in this case and taking the 
document as a whole, I am clear that the 
testator intended by the earlier clause 
thatthe two daughters including Chellam- 
mal should take only a life estate if they 
had no issue and that on the death of the 
lady without issues the property should 
be taken absolutely by the surviving 
daughter with issues. It appears to me 
obvious that his dominant intention was 
to preserve the estate in his family and 
that he intended that the estate should 
descend ultimately to his grandchildren. 
This construction derives considerable 
support from the principles laid down in 
the decisions in Goyindaraja Pillai v. 
Mangalam Pillat+, Rameshwar Kuer v. 
Shiolal,? the decision of the Privy Council 
quoted in the Patna judgment and 
Lakshmi Ammal v. Allauddin Sahib?, cited 
above. 


zo. In the result the appeal fails and is 
dismissed with costs Rs. 50 (fifty).. 


P.S.P. Appeal dismissed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Sp°cial Original Jurisd’ction.) 
PrEsSENT.—T. Ramaprasada Rao, F. 


P. Arumugam, formerly Pipe Line 
Lascar, Southern Railway, Jolarpet 
Petitioner* 


U. 


The Divisional Personnel Officer 
Madras Division, Southern Railway 
Madras-3 and another 

l Respondents. 


Indian Railway Establishment Code, Rules 
1708, 1709—Railway Servants (Discipline 
and Appeal) Rules (19C8), rules 9, 29— 
Disciplinary enquiry against employ ee—Pending 
enquiry new rules cuming into force —New 
rules not applied to enquiry—Proceedings 
held invalid. 


Under rule 29 of the Railway Servants 
(Discipline and Appeal) Rules, any pro- 
ceedings under the earlier rules shall 
be continued, but disposed of as far as 
may be in accordance with the provisions 
of the new rules, as if such proceedings 
were proceedings under the new rules. 
Therefore the appeal and saving pro- 
vision makes it possible for the earlier 
proceedings undertaken under the old 
rules to -be continued, but contem- 
poraneously imposes a mandate that such 
proceedings shall be disposed of, as far 
as may be, in accordance with the pro- 
visions of the new rules. The disposal 
contemplated under rule 29 is not an 
empty formality resulting in a formal 
disposal of the pending matter. It is 
a disposal which would be in accord with 
the new rules. The phrase ‘“‘as far as 
possible” in rule 29 (b) ought not to be 
widely interpreted. {Para 5.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in 
the affidavit filed therewith the High 
Court will be pleased to issue a Writ 
of Certiorari calling for the records relating 
to the Penalty Advice No. M/P 227/IV 
45 dated 16th July, 1970 issued by the 


ee 





:* W.P. No. 1290 of 1971. ' : 
1st April, 1972. 


Í) -© ARUMUGAM Y. DIVE. PERSONNEL. OFFICER, S.R.-(Ramaprasade Rao, 7.) 


Divisional Personnel Officer, Madras 
Division, Southern Railway the rst res- 
pondent herein, and confirmed in appeal 
by the Divisional Superintendent, Madras 
Division, Southern Railway, the end 
respondent herein and communicated to 
the petitioner by the Assistant Personnel 
Officer, Madras Division in M.P. No. 
227/IV/45 dated 26th January, 1971 
and quash the said order and made 
therein. 


M. S. Menon, for Petitioner. 


K. Venkateswara Rao, for Respondents. 


The Court made the following 


OrvDER.—The petitioner was working as 
a plumber khalasi at Jolarpet and was 
in the service of the Southern Railway, 
Madras, On 12th December, 1667 he 
was apprehended to have been in un- 
lawful possession of two pieces of copper 
pipes and two pieces of brass said to be 
railway property. It is common ground 
that on that day of apprehension the 
petitioner and some others were examined 
and statements taken from them. On 
znd August, 1968, a charge sheet was 
served on the petitioner stating that on 
12th December, 1967 he was seen to 
have concealed in his trouszr pockets 
two pieces of copper pipes and therefore 
was in unlawful possession’ of railway 
property and that he was apprehended 
by Rakshak Sri V. Vijayadu while he 
was unlawfully concealing them. In 
accordance with the Railway Establish- 
ment Code and the rules then governing, 
the charge sheet was accompanied by 
a statement of allegations on the basis 
of which the charge has been framed 
against the petitioner. A list of documents 
was also noted in the statement of alle- 
gations forwarded to the petitioner and 
acknowledged by him on as5th August, 
1968. The petitioner sent a reply after 
inspecting the documents given by him 
andtheother Rakshak who was examined 
on the date of apprehension, but such a 
reply was sent only in February, 1969. 
It is not in dispute that after the framing 
of the charge as above and afier the 
statement of accusation as required under 
the earlier rules of the Establishment 
Code was served onthe petitioner, new 
rules were framed regarding the conduct 


6 


Al 


of disciplinary enquiries and the modus 
operand: to be adopted in such enquiries, 
The new rules come into force on rst 
October, 1968. It is common ground 
that the new rules werenot adopted when 
the enquiry was set out in or about 
April, 1969. The actual enquiry is said to 
have taken place in September, 1969 and 
it is admitted that in that enquiry wit- 
nesses whose identity and names were 
not disclosed to the petitioner were also 
examined at that enquiry. After the 
said enquiry the petitioner was found 
guilty and he was removed from service. 
Further appeals tothe appropriate autho- 
rities were of no avail and the petitioner 
has come up to this Court to quash the 
order dated 16th July, 1970 passed by 
the Division Superintendent, Personnel 
B-anch, Madras D’'vision, who passed 
the original order of removal. Amongst 
other contentions which revolve on the 
merits which I am not inclined to notice 
in the view that I intend taking, the main 
contention is that the enquiry was con- 
ducted by the authorities in violation of 
the new rules which came into force on 
Ist October, 1968. 


2. Under old rule 1708 of the Indian 
Railway Establishment Code, in cases 
where major penalties are contemplated 
to be imposed on delinquent railway 
servants, the procedure prescribed in 
rules 1709 in 1715 are to be observed. 
Inter alia rule 1709 provides as follows: 


‘ The disciplinary authority shall frame 
definite charges on the basis of the alle- 
gations on which the enquiry is proposed 
to be held. Such charges, together with 
a statement of the allegations on which 
they are based, shall be communicated 
in writing to the railway servant, and 
he shall be required to submit, within 
such time as may be specified by the 
disciplinary authority, 


(a) to such authority ; or 
(6) where the Board of Enquiry, or 


Enquiring Officer has been appointed 
under rule 1710 to that Board of 
Officer, 


a written’ statement of his- defence 
and also to state whether he desires 
to be heard in person”, 


ye 


It is seen that the disciplinary authority 
is obliged not only to frame definite 
charges on the basis of the allegations 
brought to his notice, but he should 
communicate the same in writing to 
‘the. railway servant together with a 
statement of the allerations on which 
they are baced and the delinquent will 
then be cal'ed upon to file his explanation 
thereto. Ru'es r710 to 1715 set out the 
further manda’‘es to be ob-erved by the 
disciplinary authority in the course of 
the enquiry. The-e are the rules which 
govern such procedure prior to Ist 
October, 1968. Ona or af er 1st October, 
1968 the Railway Servants (Discipline 
and Appeal) Rules, 1968, were framed 
and in and by rule 9, appearing jn Part 
IV thereto, the earlier rules as to the pro- 
cedure to be adop‘ed by disciplinary 
authorities have undergone a consider- 
able change. Under the new rules the 
procedure is as follows : 


“o (3). Where it is proposed to hold 
an €aquiry against a railway servant 
under this rule and rule 10, the disci- 
plinary authority shall draw or cause to 
be drawn up: 


(i) the substance of the imputations 
of misconduct or misbehaviour to 
' defini e and distinct articles of charge; 


(ii) a statement of the imputations of 
, misconduct or misbehaviour in support 
‘ of each article of charge, which shall 
contain— 


(a) a statement of all relevant facts 
including any admission or confession 
made by the railway servant ; 


(b) a list of documents by which, and 
a list of witnesses by whom, the articles 
of charge are propo:ed to be sustained. 


o (4).—The disciplinary authority shall 
deliver or cause to be delivered to the 
railway servant a copy of the articles 
of charge, the s'a‘ement of the imputa- 
tions of misconduct or misbehaviour 
and a list of documents and witnesses 
by which each article of charge is 
proposed to be sustained and shall 
require the railway servant to submit 
a written statement of his defence with- 
in ten days, if he does not require to 
inspect any documents for the pre- 
paration ofhisdefence, and ifhe requires 
to inspect any documents, within ten 
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days after completion of the inspection 
of documents and to sta‘e whether he 
desires to be heard in. person”. 


Under rule 9 (3), amongst other things 
the disciplinary au‘hority shall not only 
forward the statement of imputations of 
misconduct or misbehaviour in sup- 
port of each article of charge, but the 
communication shall also contain a list 
of documents by which and a list of 
witnesses by whom the articles of charge 
are proposed to .be sustained. . It is 
only thereafter that the celirquent officer 
can be called upon to submit a written 
statement of his defence within the period 
prescribed and that too after following 
the prescribed procedure. Uncer rule 
9 (5), the railway servant afer availing 
himself of the oppor‘iunities of discovery 
and inspection submit a list of witresses 
to be examined on his behalf. Thus 
additional benefits are also confzrred 
under the new rules. 


g. If the railway servant applies, in 
writing, for the supply of copies 
of the statements of witnesses men- 
tioned in the list referred 10 in sub- 
rule (3), the disciplinary authority shall 
furnish him with a copy ofsuch statements 
rot later than 3 days bere the commence- 
ment of the examination of the witresses 
on behalf of the disciplinary authority. 
The other prescriptions in this part and 
the other rules are not relevant for pur- 
poses of this case. 


4. In the light of such a modification 
in the rules of enquiry, learred Counsel 
for the petitior-er states that in the instant 
case, the enquiry is vitiated as it violates 
one or more mandates prescribed by the 
rules. Mr. Venkateswara Rao, learr.ed 
Counsel for the railways invites my 
attention to rule 29, which provides for 
repeal and saving of the then existing 
rules and con’ends that as far as possible 
the rules in force have been ob:erved 
and the procedure is not in any way 
tainted. 


5. I have already stated that the charge 
was levelled at a time when the old rules 
were in vogue. A communication in 
writing about the substance of that charge 
as also the statement of the allegations 
on which they were based was sent out 
prior to the introduction of the new rules, 
but’ during the course of inspection of 
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the documents referred to'n the above, 
communication, the new rules came to 
force. Under rule 29, any proceedings 
under the earlier rules shall be continued, 
but dispose‘ of, as far as may be, in accord- 
ance with the provisions of the rew rules, 
as if such proceedings were proceedings 
under the new rules, . Therefore the 
appeal and saving provision makes it 
ossibie for the earlier proceedings under- 
aken under the old rules to be continued, 
but -con‘’emperaneously impoces a 
mandate that such proceedings ‘hall be 
lispo-ed of, as far as may be, in 
accordaace-With the provisions of the 
ew rules. Oa a comparison of the 
old and the new rules, it is seen that the 
new rules subserve the well established 
canon of fair hearing, fair opportunity 
and reasonable facility. Therefore, ifa 
delinquent offizer who has been subjected 
to an enquiry py the disciplinary autho- 
rity is able to satisfy in any manner that 
‘such rule of facility, opportunity and 
fair hearing has nat been given in the 
course ofsuch an enquiry, then undoubted- 
Jy it cannot be said that the proceedings 
were disposed of in accordance with 
the provisions of the new rules: The 
disposal contemplated under rule 29 (1) 
(b), is not an empty formality resulting 
in a formal] disposal of the perding matter. 
It is a disposal which would be in accord 
with the new rules, The phrase ‘as 
far as possible ” in the newrule 29 (b), 
ought not to be widely interpreted. 


' 5. Under the new rules, the disciplinary 
authority is ‘obliged to forward to the 
delinquent not only the list of documents 
but also a list of witneszes by whom the 
articles of chargeare proposed to he 
sustained, In the instant case, only the list 
of documents was given, but no list of 
witnesses by whom the articles of charge 
are proposed to be sustained. If a 
person is not informed about the rames 
of witnesses it is elementary to -xpect that 
he could not ask for the statements 
Of such witnesses to be furnished 
to him. In this view, one of the salient 
features of procedure which has -been 
incorporated by the new rules, has not 
been followed in. the instant case. But 
what is said is that the petitiorer did 
not ask for the names of witnesses and 
even otherwise the petitiorer only asked 
for the statements of witnesses who were 
examined on the date of apprehension, 
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-The compliance of the mandatory pro" 
visions of prescribed procedure dees not 
cepend upon the conduct. of the other 
person when the person who sets such 
‘proceedings into motion is obliged. in 
Jaw to follow not only the letter, but also 
the spirit of the set Rules of Procedure 
governing the enquiry. It is the disci- 
rlinary authority who should take all 
the precautions to see that the eriquiry 
before it is not in any way vitiated- or 
tainied by v:olation of the prescriptions 
in the procelure prescribed for the 
purpose. As I have come to the con- 
clusion that at least in the matter of 
forwarding of the list of witresses by 
whom the articles of charge were pro- 
posed to be sustained it was not sent to 
the petitioner and in consequence he was 
c eprived of the opportunity of appraising 
himself of the statements of such witnesses 
before their enquiry, there has been a 
departure from the prescribed method 
of inquiry in the instant case. Due to 
this violation the proceedings cannot 
ke said to have been undertaken by 


‘the disciplinary authority in accordance 


with the new rulesand certainly it cannot 
be said that the subject-matier has been 
Cisposed of in accordance with it as if 
‘such proceedings were proceedings under 
the new rules. On this short ground, 
“he rule nisi is made absolute. The 
writ petition is allowed. 


7. Itis open to the respondent to hold 
afresh enquiry after following the various 
limbs of the new rules which lay down 
etevery stage the procedure to be adopted 
by the disciplinary authority. There 
will be no order as to costs. 


S.J. 


— ——— Petition allowed, 
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-IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
PRESENT.—G. Ramanujam, F. 
Velayudham Pillai 

2. 


Appellant * 


Sandhosa Nadar and others 
Respondents. 


Madras Estates (Abolition and Conversion 
into Ryotwari) Act (XXVI of 1948)—Grant 
of patta—Land sandy and not cultivated— 
Does not become non-ryoti—Grant of patta 
and payment of kist not conclusive as to title 
or possession when there are rival claimants. 


If lands are shown to be neither ryoti 
nor private, they will vest in the Govern- 
ment under section 3 (1) of the Madras 
Act XXVI of 1948, and the grant of 
patta “ndersection 19-A will finally con- 
clude the question of title,as afresh grant 
from the Government in favour of the 
grantee Of the patta. But if it is shown 
to be ryoti land, the grant of patta by 
the settlement authorities to one of the 
competing claimants will not exclude 
the jurisdiction of the civil Court to 
find out as to who is the lawful ryot in 
respect of the land in dispute. [Para. 8.] 


The mere fact that the lands were sandy 
and not cultivated will not make them 
non-ryoti. [Para 8.] 


The grant of a patta and the subsequent 
payment of tax by the plaintiff on 
the basis of such patta cannot be said 
to establish the plaintiff’s title when 
there are rival claimants putting forward 
title to the same. Further it will not 
show that the plaintiff was in possession 
of the property unless there is other 
evidence forthcoming to show his actual 
possession in respect of the property. 

[Paras. 8 and 10.] 


Cases referred to : 


Athnrviathiwini Deoasthinam v. K. 
Gopalaswimy Iyengar, (1'954) 1 S.GJ. 
105 : (195}) 1 M.L.J. (8.C.) 42 : (9651) 
1 An.W.R. (S.G.) 42: (1954) 3 S.C.R. 
9763; Bundi Singh v. Shkivanandan Prasad, 
A.I.R. 1960 Pat. 89. 


Appeals against the decrees of the Court 
of the Subordinate Judge, Ramanatha- 








* S.A. Nos. 1469 and 1470 of 1969. 
16th December, 1971. 
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puram at Madurai in Appeal Suit: 
121 and 122 of 1967, preferred a 
the decree of the Court of the L 
Munsif of Paramakudi in Origina 
Nos. 22 and 180 of 1966. 


Aiyar and Dolia, for Appellant. 
S. Rajaram, for Respondenis. 


The Court delivered the follov 


Jupcment.—These two appeals ari 
of a common judgment render 
the Courts below in two suits fil 
the same plaintiff, the appellant I 
against the defendants in each | 
suits, seeking a declaration of tit 
injunction in respect of the pro 
covered by those suits. The pr 
involved in O.S. No. 22 of 1966, 
which S.A. No. 1469 of 1¢69, ar 
g4 cents in survey No. 335/1 an 
property involved in O.S. No. 1 
1966 out of which S.A..No. 1470 of 
arises iS 5.47 acres, the wester 
of survey No. 333 measuring 10.04 
The plaintiff’s case is that the sui 
perties and the adjoining pro) 
belonged to him ancestrally, that i 
event, he has prescribed title to 
properties by adverse possession 
that the defendants have no n 
of right or interest in the same bu 
have chosen to interfere with his | 
sion and enjoyment of the same, 


2. The defendants in both the 
contended that the suit properti 
not belong to the plaintiff, tha 
are the owners of the respectiv 
properties, that the plaintiff has 
been in possession of the same, an 
the plaintiff is not entitled to any 
reliefs claimed in the suits. 


g. Thetrial Court held that the pl 
has neither title nor possession, It 
fore dismissed both the suits. Agg 
against the decision of the trial | 
the plaintiff preferred appeals t 
lower appellate Court, and it also z 
with the view taken by the trial í 
Hence the present second appez 
the plaintiff in the two suits. 


4. Thelearned Counsel for the apy 
in both the second appeals cont 
that the Courts below have not 
due weight to the documents E3 
A-1 to A-8 and A-20, produced | 
plaintiff to establish his title, anc 
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the plaintiff’s title should have been 
upheld on the basis of those documents. 
The learned Counsel also contends that 
the findings of the Courts below on the 
question of possession is also vitiated 
for many reasons and that, in any event, 
even if the plaintiff has not established 
his tiile to the suit properties, he should 
have been granted the relief ofinjunction., 
On the face of the said contentions, 
the points that arise for consideration 
in both the appeals are (1) whether the 
plaintiff has established his title to the 
properties covered by both the suits; and 
(2) whether the plaintiff has been in pos- 
session of the properties on the date of the 
suits so as to entitle him to seek an order 
of injunction against the defendants. 


5- Out of the documents filed by the 
plaintiff to establish his title, Exhibits 
A-r to A-4 are lease deeds of the years 
1900, 1906, 1910 and 1913 respectively 
executed in favour of the plaintiff’s 
predecessors-in-title by Pallikoodathan 
alias Periakaruppa Nadar and his heirs 
Raman Nadar and others. The plaintiff 
seeks to rely on these documents in 
support Of his plea that the said lands 
have been leased out to defendant’s 
forefathers by the plaintiff’s predecessors- 
in-title, But it is seen that the boundary 
recitals in the above documents do not 
indicate wi'h any certainty that the 
suit properties are covered thereunder. 
- The boundary recitals in these documents 
cover a large tract of land including 60 
acres Of nanja lands and a large extent 
of punja lands as well as tank and tank 
bed lands. This is also clear from the 
Commissioner’s plan Exhibit C-5 pre- 
pared afier local inspection of the loca- 
lity which locates various boundaries 
mentioned in Exhibits A-1 to A-4. 
The Courts below have concurrently 
held that the lease deeds Exhibits A-1 
to A-4 which refer to palmyrah tope 
of a limited extent of 5.47 acres cannot 
be correlated to the specific extent claimed 
by the plaintiff in the suit. The learned 
Counsel for the appellant concedes that 
with reference to the boundaries shown 
in Exhibits A-1 to A-4 it is not possible 
to say that the suit property claimed 
in survey No. 333 is the identical one 
which is covered by the above documents, 
I therefore agree with the view of the 
Courts. below. that Exhibits A-r'to A-4' 
cannot be of any help to the plaintiff 
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to establish his case that he is the owner 
of thé specified extents claimed by him 
in both the suits. 


6. Exhibit A-5, dated 5th August, 1922 
is a gift deed executed by one Sundara- 
raja Pillai, who is the heir of Chidambara, 
the original owner, in favour of the 
plaintiff’s grandfather in respect of one 
half of the extent owned by him. Exhi- 
bit A-6 dated 12th November, 1922 is a 
deed of hypothecation by the plaintiff’s 
grandfather in favour of one Sundara- 
raja Iyengar and Exhibit A-7 is a deed 
of partition, dated 5th August, 1931 
executed between Sundararaja Pillai, 
the plaintiff’s grandfather and others, 
and as per the said deed of partition the 
plaintiff’s father is said to have been 
allotted a half share in the block of 
land said to be covered by the recitals 
in Exhibit A-1. Exhibit A-8 is ancther 
deed of partition between the plaintiff 
and his brothers and according to the 
plaintiff the suit properties with others 
came to be allotted to his share. But 
even here the boundary recitals contained 
in these documents cover an extensive 
area and itis not possible to correlate 
the suit properties with reference to the 
documents. Therefore having regard to 
the boundary recitals in these documents, 
it cannot be held that the plaintiff has 
established his title specifically to the suit 
items. In this connection it has to be 
pointed out that P.W. 1, the plaintiffs 
brother, has admitted that the four 
boundaries given under these documents 
take in large extents of land belonging 
to others including tank, tank-bed lands 
and porambokes etc. Therefore, Exhi- 
bits A-5 to A-8 are also of no help to the 
plaintiff to establish his title to the suit 
properties. 


7. The learned Counsel for the appel- 
lant then relies on Exhibit A-90 a patta 
granted by the settlement authorities 
under Madras Act XXVI of 1948. and the 
payment of taxes by the plaintiff in res- 
pect of the lands covered by the said patta 
under Exhibits A-22 to A-29. But as per 
the evidence of P.W. 1, the karnam of 
Arasadivandal village in which the suit 
properties are situate, the land was granted 
on cowle by the Raja of Ramnad to one 
Ramaswamy Thevar and till the estate was 
taken over by the Government in 1939 
it remained cowle village, that during 


-the time of the cowledar there were paj- 
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mash numbers given to the lands of Arasa- 
divandal, that one Paramakudi Chettiar 
got an othi of half of Arasadivandal 
village and that no patta was granted by 
the cowledar inrespect of the lands to 
any of the occupancy ryots until the Go- 
vernment issued patta to him and the 
plaintiff for the suit lands, He also ad- 
mits that he or his predecessors-in-title 
never paid any tax for the suit properties 
to the cowledar. Therefore, till the issue 
of patta by the Government under 
Exhibit A-20,the plaintiff or his predeces- 
sOrs-in-title is not shown to have any 
title to or possession of the suit properties. 
Exhibit A-20, the patta granted by the 
Settlement Authorities and the payment 
of taxes after the issue of patta, to the 
Government are relied on by the learned 
Counsel for the appellantas strong pieces 
of evidence to establish the plaintiff’s 
title and possession. But it is urged by 
the’ learned Counsel for the respondents 
that both the plaintiff and P.W. 1 being 
Karnams of two villages had procured 
pattas taking advatnage of their position 
as Karnams, that the pattas have been 
obtained without notice to the defendants 
who are in occupation of the properties, 
and that, the:efore, no reliance could be 
placed on the grant of patta. 


8. The learned Counsel for the appellant 
contends that the lands claimed in these 
suits were sandy, uncultivable lands, that, 
therefore, they should not be treated as 
ryoti lands and the patta Exhibit A-20 
granted by the Settlement Authorities 
should be treated asa fresh grant from the 
Government, and that the plaintrff’s title 
based on the patta cannot be challenged 
by the defendants. The lexrned Counsel 
urges that Exhibit A-20 has been granted 
under section 19-A of the Madras Act 
XXVI of1948 and that the jurisdiction of 
the civil Courts to canvass the correctness 
or otherwise of the grant of patta is ex- 
cluded under the provisions of the Act. 
It is true that ifthe lands are shown to be 
neither ryoti nor private, they will vest 
in the Government under section 3 (d) of 
Madras Act X XVI of 1948, and the grant 
of patta under section 19-A will finally 
conclude the question of title as it is a Fresh 
grant from the Government in favour 
of the grantee of the patta. But if it is 
shown to be a ryoti land, the grant of 
patta by the Settlement Authorities to 
one of the competing claimants will not 
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exclude the jurisdiction of the civil Court 
to fiad out as to who is the lawful ryot in 
respect of the land in dispute. The 
learned Counsel says that the lands in 
dispute are sandy and uncultivable where 
only palmyrah trees grow spontaneously 
and that therefore, the lands could not be 
brought in within the definition of “‘ ryoti 
land ” as per section 3 (16) of the Estates 
Land Act of 1908. But it is seen that 
this case of the appellant as to the nature 
of the land and the conclusive character 
ofthe patta Exhibit A-20 has not been 
set out in the plaint nor was any issue rais- 
ed in relation thereto and no argument 
seems to have been advanced before the 
Courts below nor a decision rendered by 
them. Even otherwise, a perusal of 
Exhibit A-20 clearly shows that the patta 
has been granted only under section 11. 
as per clause 5 of the ï'orm, andthe parti- 
culars given as against survey Nos. 333 
and 335/1 show that the extents of 10.904 
acresand 04 cents to be pur ja lands. From 
this fact it is clear that at the time of the 
grant ofthe patta Exhibit A-20, uncer the 
provisions of Madras Act XXVI of 1948, 
the land was being wed as punja lards. 
Th* p air.tiff vants ths Court to draw 
an inference tha’ the land is non-ryoti 
because only palmyrah trees were there. 
As pointed out by the Supreme Court in 
Athmanathaswami Devasthanam v. K. Gopala- 
swamy Iyengar!, a case similar to the ore 
on hand, the appellant claimed 
that part of the suit land consisted of 
beds of tank and therefore did not come 
Within the definition of ‘“‘ryoti land”. 
The appellant not having alleged in the 
plaint or at any stage ofthe proceedings 
in the trial Court or in the lower appel- 
late Court that the land is non-ryoti land 
itis not fair to allow this fresh point relat- 
ing to a question of fact as to the nature 
of the land to b: raised at the stage of 
second appeal, Even otherwise, Exhibit 
A-20, the patta on which much reliance 
is placed by the plaintiff himself is against 
him on this point, as that shows that the 
survey numbers in question bearing €x- 
tents 10.94 acres and 0.94 acre were 
punja lands at the time ofthe taking over 
of the estate by the Government. The 
mere fact that the lands were sandy anc 


1, (1964) 1 S.C.J. 105 : (1964) 1 ML.J (S.C) _ 
42 (1964) I ANWR (S 4 42 : (1964) 3S.C.R. 
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not cultivated will not make them non- 
ryoti lands. In the above case their 
Lordships of the Supreme Court have 
pointed out that: 


** The lands in suit, according to the 
plaint, were uncultivab'e waste lands 
covered with shrubs, jungle and the 
like. They had not been cultivated 
for along time. Waste lands covered 
with shrubs jungle and the like cannot 
be held to be uncultivab!e merely on 
` that account or on account of their 
being not cultivated for a long time. 
Land which can be brought under 


cultivation is cultivab'’e land unless. 


some provision of law provides for 
holding it otherwise in certain 
circumstances,” 


Jam not inclined to accept the contention 
of theapvellant’s learned Counsel that the 
Jands were non-ryoti and the grant of 
patta under Exhibit A-20 is conclusive on 
the question of title especially when the 
patta was obtained behind the back of the 
defendants who are said to be the occu- 
pancy ryots. I have to, therefore, hold 
that the grant of patta under. Exhibit 
A-20 and the subsequent payment of 
rax by the plaintiff on the basis of the said 
patta cannot be said to establish the 
plaintiff's title when there are rival clai- 
mants putting forward title to the same. 


9. So far as the defendant in O.S. No. 22 
of 1966 is concerned, he has put forward 
his title to the suit property under Exhibits 
B-1 and B-2 which are pattas granted 
by the cowledar. Exhibit B-1 is of the 
year 1888 and Exhibit B-2 is of the year 
1899. Subsequently he and his predeces- 
sors-in-title have acquired the property 
from the other.co-owners. This is evi- 
dent from Exhibits B-40 and B-23. The 
claim of title put forward by this defen- 
dant was accepted by the Courts below 
and in the face of P.W. 1’s definite state- 
ment that he and the plaintiff did not get 
patta from the cowledar nor had they 
paid any tax in relation to the suit pro- 
perties, the defendant’s title based on the 
patta of the years 1888 and 1899 and the 
subsequent acquisitions should be upheld. 
This defendant has also shown by accepta- 
ble evidence that he has been in posses- 
sion Of the suit property. Therefore the 
dismissal of O.S. No. 22 of 1966 by the 
Courts below has to be upheld and the 
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second appeal No. 1469 of 1969 arising 
out of that suit also has to be dismissed, 


19. As regards the properties covered 
by O.S. No. 180 of 1666, the defendants 
attempted to prove their title by filing 


their documents of title, Exhibit 
B-20, a settlement ceed dated 17th 
December, 1910, executed ty the 


Original Owrer Muthukaruppa Pillai 
in favour of one Karuppiah Pillai, 
Exhibit B-21 dated 7th September, 1916, 
a hypothecation deed, Exhibit B-22 dated 
grd July, 1935, an othi deed and Exhibit 
B-23 dated goth April, 1943 a sale in 
favour of the second defendant in O.S. 
No. 180 0f1966. Butnow thatthe plain- 
tiff has not established his title to the suit 
properties, it is unnecessary to go into the 
defendants’ title. The learned Counsel 
for the appellant, however, contends that 
the plaintiff has perfecied title by adverse 
possession to the properties covered by 
O.S. No. 180 of 1966, and that, th erefore, 
he is entitled to an order of injunction on 
the basis of his possessory title. Butin this 
case the patta Exhibit A-20 has been 
given to him only in the year 1965 and, 
therefore, the grant of patta and the 
payment of tax will rot help him to prove 
that he has been in possession for more 
than 12 years prior to the suit. Besides, 
mere issue of patta and the payment kist 
alone will not show that the plaintiff was 
in possession Of the property unless there 
is other evidence forthcoming to show his 
actual possess On in respect ofthe property 
In this case both the Courts below have 
held that the plaintiff has not shown to 
have been in possession of the suit pro- 
perty it any time, and that being a finding 
of fact I have to accept the same. In that 
view the contention of the appellant’s 
learned Counsel that even if he has failed 
to establish his title to the suit property, 
he is entitled to an order of injunction on 
the basis of his possessory title based on 
the decision in Bundi Singh v. Shivanandan 
Prasad, does not arise. 


11. In the result both the second appeals 
fail and they are dismissed with’ costs. 
No leave. 


S.J. Appeals dismissed, 


a 
1. AIR. 1950 Pat. 39. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special O-iginal Jurisdiction.) 
Present:—T. Ramaprasada Rao, Ñ. 


Ahmed Mohamed and others | 
_. Petitioners® 


U. 


The State of Madras represented by 
the Secretary to Government, Revenue 
Department, Secretariat, Madras-9. 

Respondent. 


Land Revenue — Assignment of Government 
land—Assessment to ground rent— Legality— 
Basis of leoy—Revision periodically—Increase 
in rent—Opportunity to assessee to state 
objections—Increase not invalid, 


Madras City Land Revenue Act (XII cf 1 851), 
sections 1, 3 and 9. 


Midras City Land Rzvenue (Amendment) Act 
(VI of 1867) and Board’s Standing Orders. 


Madras Revenue Recovery Act (II of 1864). 
Gonstitution of India (1950), Article 226, 


The levy of ground rent on lands secured 
as freehold lands from the State in the 
first instance but later subjected to 
revenue such as ground rent, is autho- 
rised not only by custom but alco under 
various enactments such as the Mad'as 
‘City Land Revenue Act (XII of 1951). the 
Madras Rrvenue Recovery Act of 1864, 
and the Madras G'ty Land Revenue 
(Amendment) Act (VI of 1967). It may 
be that the origin of the right or pewer 
is tractable to the prerogative of the 
C-own which later was crystalised by 
express provisions of statutes. Neverth:- 
less it cannot be said that at any point 
of such a levy it was not authoriced and 
much less unauthorised and illegal. 
[Para. 8.] 


The Board of Revenue has been recogni- 
sed as an accredited delegated authority 
or agency for the due implementation of 
the purpose of the three Acts and they 
have in fact frared rules in their Stand- 
ing Orders and set down the method 


ae 


*W.P. No. 2822 of 1965. 
l . 25th July, 1972. 
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by which such ground ent could be 
revised decennially. [Pcra. 9.] 


The procedure makes it incumbent upon 
the statutory authority to give rotice of 
the finalised proposals es ` approved 
by the Qollector and give an opportunity 
to the owner of the land to stete his objec- 
tions, if any, to the increased ground 
rent, [ Para, 10. | 


Held on facts: The petitioner had not 
availed himself of the opportunity to 
prefr an appeal against the order of the 
Collector challenged herein to the Board 
of Revenue. [Para, 11.] 


Cases referred to: 


Gopalan v. State of Madras, (1958) 2 M.L.J. 
117: I.L.R. 1958 Mad. 798: A.LR. 
1958 Mad. 539 ; Madathapu Ramayya v. 
Secretary of State for Ind.a-tn-Council, (1904) 
ILL.R. 27 Mad. 386: 14 M.L.J. 37; 
Bell v. Municipal Commissioners for the City 
of Madras, (1902) I.L.R. 25 Mad. 457: 
12 M.L.J. 208; Rajagopalachariar v. State 
of Madras, (1959) 2 M.L.J. 344: I.L.R. 
ag Mad. 1073: A.I.R. 1960 Mad. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circvm- 
stences stated therein and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records in proceedings of the Gol- 
lector of Madras in A-3/21/65 dated the 
roth day of May, 1965, relating to the 
assessment of ground rent jn respect of 
R.S. No. 800, Vth Division, Purasa- 
walkam and quash the said order made 
therein. 


A.N. Rangaswamy, for Petitioner. | 


The Government Pleader assisted by 
T. Sathiadev, Assistant Government Plea- 
der, on behalf of Respondent. 


The Court made the following 


Orper.—The petitioner is the owner of 
premises No. 10, Purasawalkam High 
Road, Madras. Originally, the property 
was the subject-metter of a deed of sale 
dated 19th November, 1917. Under 
that sale deed, the Secretary of State for 
India in Council, as vendor, conveyed the 
property in question along with a greater 
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extent thereto to the Purasawalkam 
Hindu High School Board, In that sale 
deed itself it was made clear that the 
purchaser, namely, the Board, was 
obliged to pay the assessment and 
taxes that may from time to time he 
levied upon the conveyed land. By an 
order of the State Government, the 
Board was permitted to alienate & 
_ grounds and 87 sq. ft. of the land, 
conveyed by the Secretary of State, to 
the Board of Trustees of Sir M. Ct. 
Muthiah Chettiar’s School for use as the 
site of the school, One of the conditions 
of the alienation was that the aliena- 
tion would be free of ground rent, 
but subject to the condition that if 
‘any net income is derived from the land 
at any time thereafter, full ground rent 
shall be levied, Sir M.Ct. Muthiah 
Ghettiar’s High School after securing 
the land, sold a portion of it to one 
Mahomed Hajee Moosa Sait, after obtain- 
ing the permission of the Government 
to sell the same, The permission granted 
by the Government to the management 
of Sir M.Gt, Muthiah Chettiar’s High 
School makes it clear that the property 
was subject to the payment of ground rent 
of Rs, 40 which was liable to be revised 
from time to time in accordance with 
the rules in force, Thereafter, the said 
Mahomed Hajee Moosa Sait bequeathed 
the property in favour of one Amna 
Bai Haji Issa, and it is claimed that the 
petitioner is the successor = in-interest 
of the said Amna Bai Hajee Issa, For 
the first time, a revision of the ground 
rent was effected in about 1952. It is 
not disputed that the power to revise the 
rate of ground rent was only available 
decennially, Probably, in exercise of 
such power, the ground rent was increased 
in or about 1952 to Rs. 200 per fasli, 
This was to be in force fur a period of ten 
years commencing from 1952-53. The 
petitioner objected to the said 
increase, and it is reported that the 
petitioner filed a suit in the City 
Civil Gourt, Madras, questioning 
the levy in all its aspects, and the 
City Civil Court is said to have given a 
declaration that the said levy was not 
regular because the prescribed procedure 
under the Board’s Standing Orders was 
not followed. Thereafter, during the 
next decennial revision in 1962-63 the 
ground rent was sought to be increased 
Ei 


_walkam belonging to 
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from Rs. 200 to Rs. 1,492.62 in the first 
instance and thereafter correctéd to 
Rs, 1,659.50. When the petitioner was 
apprised of the same by a notice of 
demand issued as usual for the purpose 
he protested and laid objections thereto 
both before the Collector of Madras 
and before the Board of Revenue. The 
Board of Revenue, in the first instance, 
was of the view that the petitioner did 
not have an effective opportunity to 
contest the regularity of the levy and, 
therefore remanded the matter for con- 
sideration by the Collector. The Col- 
lector, after re-consideration, came to 
the same conclusion and was of the view 
that the ground rent in respect of the 
land bearing R.S. No. 800 of Purasa- 
the petitioner 
was to be re-fixed at Rs. 1,659.50 for the 
period from Ist July, 1962 to 30th June, 
1963. This notice of demand is dated 
10th May, 1965. It is as against this 
Order that the present writ petition has 
been filed. The petitioner challenges the 
levy On many grounds. Amongst them 
he lays stress upon three grounds which 
may be noticed as the only contentions 
raised, before me. 


2, The first contention of the learned 
Counsel for the petitioner is that in respect 
of this land, which was Originally free- 
hold and assigned for cOnsideration by 
the Secretary Of State in Council, no 
ground, rent at any time could be levied 
at all. Secondly, it is said that even 
under the provisions of the Madras 
City Land Revenue Act (XII of 1851) 
(hereinafter referred to as the Act of 1851) 
the Madras City Land Revenue (Amend- 
ment) Act (VI of 1867) (hereinafter 
referred 10 as the Act of 1867) and the 
various rules Of procedure enacted for 
the purpose Of Variation, levy and collec- 
tion of such ground rent by the delegated 
authority, namely, the Board of Revenue, 
as would be seen from the Board’s Standing 
Orders there is no express provision for 
increase Of ground rent, It is said that 
as there is nO express provision in all 
such enactments enabling the authority 
to increase the ground rent Over and above 
the existing, rent such a power is not 
available and that, therefore, the increase 
is illegal. The third contention is that 


_therehas been a violation ofthe principles 


of natural justice in that before the 
appropriate authority proposed to revise 
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the ground rent decennially he ought to 
have given a notice Of such a proposal 
to increase the ground rent and in the 
absence of such a notice, the entire pro- 
ceedings are hit by non-adhesion. to the 
rules Of natural justice. The learned 
Government Pleader, on the other hand, 
referring tO the Act of 1851, the Act of 
1867 and also to the Madras Revenue 
Recovery Act of 1864 says that the ground 
rent, which is also classifiable as revenue 
payable by a citizen in the State of Tamil 
Nadu to the State is analogous to the 
cess paid by a ryot for the use of ryotwari 
land and thus understood, the levy is 
authorised by ancient custom as being 
one which is inhered in the Sovereign 
in its prerOgative power, and in exercise 
ofsuch a prerogative, ithas the elementary 
and annexed power thereto to vary 
the same by increasing it from time to 
time as prescribed. Such a variation 
of ground rent, which is revenue to 
the State, is authorised under the pro- 
visions of the Acts and is effected through 
the media of the Board of Revenue, which 
is the accredited delegated authority 


under the provisions of the Acts referred 
to, 


3. The learned Counsel for the petitioner 
referred to a decision of Srinivasan, J., 
in W.P. No. 592 of 1961. There, the 
learned Judge did not go into the question 
whether or not there was a statutory 
power for enhancing the levy of ground 
rent, That decision, therefore, is not 
applicable to the facts of the present 
case. 


4, Under the provisions of the 185] 
Act, all assessable Jands, which are not 
the property of the Government and 
which are within the limits of the ordinary 
Original civil jurisdiction of the High 
Court of Judicature at Madras, of which 
the rate of assessment is not known, 
shall be assessed at the rates customarily 
charged upon lands of a similar description 
in the neighbourhood, We have seen 
that even in the deed of sale executed 
by the Secretary of State as early as 
1917, which purports to be a sale of 
freehold land, there is an express covenant 
which enjoined the predecessor in interests 
of the land to pay the assessment and 
taxes that may from time to time be levi- 
ed on jhe land. Therefore, this covenant 
gives the impression that the lands were 
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not at any time considered as freehold 
lands. In the light of section 1 of the 
Act of 185] it was capable of being assessed. 
in the customary manner and in accord- 
ance with the practice availing in the 
neighbourhood, Section 3 of the Act 
of 1851 enables the Collector of Madras 
to determine the rate of assessment, and 
a right of appeal is provided to the Board 
of Revenue against the decision of the 
Collector, Section 9 of the said Act 
says that the claim of the Government 
for land revenue or rent has priority over 
all other claims upon the land, or to 
which property distrained upon the land 
may be liable. Section 16 runs thus: 


“The ground rents payable to the 
Government from lands in Madras 
are revenue within the meaning of 
the Act of Parliament, 21 Geo. III, 


cap. 70.” ; 


This Act was followed by subsequent 
legislation known as the Madras City 
Land Revenue (Amendment) Act (VI 
of 1867). Under the provisions of this 
Act, this Act shall be read with and taken 
as part of the Act XII of 1851. Under 
this amending Act, “revenue ” has been 
defined as meaning any assessment, guit 
rent, ground rent or other charge upon 
the land payable to the Government. 
The Board of Revenue is constituted the 
authority under this Act as the duly 
delegated authority for implementing the 
purpose of the Act and particularly 
in the manner of levy and collection of 
revenue, which includes ground rent. 
The Board of Revenue has made orders 
from time to time which are popularly 
known as the Board’s Standing Orders, 
In the Board’s Standing Orders, rules 
are made for revision of ground rent in 
the City of Madras on Government lands 
rented to private parties, That the land 
in question is One such land granted by 
the Government to a private party and 
situate within the City of Madras cannot 
be disputed. The rules so framed provide 
that ground rent shall be liable for revi- 
sion in the 1rth Faslifollowing that in 
which it was first imposed and thereafter 
at intervals of ten years. For the purpose 
of revising the ground rent, a particular 
procedure is prescribed. The Tahsildar 
shall submit proposals to the Collector 
specifying the amount of ‘ground rent 
Which in his opinion may be substituted 
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for that already in vogue in case a revision 
is thought of. The proposals submitted 
to the Collector would be scrutinised 
by the Collector who shall approve the 
same either in toto or modify the same. 
Thereafter, the Tahsildar shall issue a 
notice in Form B to the occupant of the 
land giving intimation of the revision 
that has been made. Any aggrieved 
person is enabled to object to the proposal 
as made out in Form B by a petition 
to the Collector as prescribed. And 
again any one feeling aggrieved by the 
Collector’s decision may appeal to the 
Board of Revenue and the decision of the 
Board shall be final. 


5e I have dealt with at length the various 
provisions of the statutes governing the 
levy, imposition and collection of ground 
rent and the statutory machinery contem- 
plated in such enactments for the finali- 
sation of such levy and the ultimate 
collection thereof only for the purpose 
of showing that at no point of time 
the aggrieved prrson’s right was ever 
sought to be affected without giving 
him an eftective opportunity to raise his 
objections to such a revision of ground 
rent and other charges. 


6. J am unable to agree with the learned 
Counsel for the petitioner that the revenue 
including ground rent is an unauthorised 
collection. I am equally unable to 
agree with him that there is no provision 
in the Acts and the Board’s Standing 
Orders referred to above which would 
not enable the authorities to undertake 
the decennial revision if the circum- 
stances warrant. As a matter of fact, 
similar questions arose in our Court 
When the right to levy assessment of 
land revenue on ryotwari lands was 
questioned. In an elaborate but instruc- 
tive judgment Ramachandra Ayyar, J., 
(as he then was) in Gopalan v. State of 
Madras, held, after noticing the earlier 
decision of our Court, that the Crown, 
according to the Common Law of India 
has certain prerogatives which it may 
eXercise in India notably the pre ogative 
of imposing by an executive act assess- 
ment on lands and varying the same from 
time to time. The learned Judge adopt- 
ed the observations of Subramanya Ayyar, 
J., in Madathapu Ramayya v. Secretary of 
ee 


1. (1958) 2 M.L.J. 117: LL.R. (1958) Mad. 
798 : ALR. 1958 Mad. 539. 
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State for India in Council), * The right of 
the Government to assess land to land 
revenue and to vary such assessment 
from time to time is not a right created 
or conferred by any statute but as stated 
in my judgment in Bell v. Municipal 
Commissioners for the City of Madras?, 
is a prerogative of the crown according to 
the ancient and common law of India.” 


7- After stating that the State had 
the prerogative right to impose an assess- 
ment on ryotwari land, the learned 
Judge referred to several enactments 
and ultimately came to the conclusion: 


“Tt can, therefore, be said that the 
levy of assessment on lands has been 
made by sanction of the Legislature. 
Thus, though in origin the assessment 
was on the basis of a prerogative right, 
it was recognised as lawful by custom 
and statutes, the assessment procedure 
was codified, as it were, in the Board’s 
Standing Orders, and there was, there- 
fore, a valid legal sanction prior to 
the Constitution for ‘the levy, assess- 
ment and recovery of land revenue’,’’ 


After observing thus, the learned Judge 
justified the imposition under Article 
372 (1) of the Constitution. To a 
similar effect is the decision of our High 
Court in Rajagopalachariar v. State of 
Madras*, At page 348 this Court said 
dealing again with the right of the State 
to impose the tax under the Madras 
Lani Revenue Surcharge Act: 


“The origin of the right to levy such 
a tax was the prerogative of the Crown. 
That prerogative right has been followed 
by legislation, vig., the Madras Reve- 
nue Recovery Act II of 1864. The 
actual levy was the subject-matter of 
delegation to the Board of Revenue. 
But such delegation was within per- 
missible limits. The delegated autho- 
rity, viz., the Board of Revenue fixes 
the assessment on the basis of the in- 
come from lands....’’. 
8. Adopting the ratio in both these cases 
] am of the view that the levy of ground 
rent on lands secured as free hold lands 
from the State in the first instance but 


1. 14 M.LJ. 37: (1904) LL.R. 27 Mad. 
86 


2. 12 M.L.J. 208 : (1902) LL.R. 25 Mad. 
457 at 482. 

3. (1959) 2 M.L.J. 344 : I.L. R. (1959) Mad. 
1073 : A.ILR. 1960 Mad. 543. 
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later on subjected to revenue such as 
ground rent, is authorised not only by 
custom but also under the various en- 
actments which I have already referred 
to, such as the Act of 1851, the Act of 
1864 and the Act of 1867. May be that 
the origin of the right or power is trace- 
able to the perogative of the Crown 
which later on metamorphosed into a 
custom and still later was crystallised by 
express provisions of statutes already 
referred to. Nevertheless, it cannot be 
said that at any point such a levy was 
rot authorised and much less unautho- 
rised and illegal. 


o. The second contention of the learned 
Counsel is that there are no express pro- 
visions either in the parent Act or in the 
processual system adopted which enabled 
the appropriate authorities to increase 
or vary the ground rent. This is far from 
correct. I have already referred to the 
fact that the Board of Revenue has been 
recognised as an accredited delegated 
authority or agency for the due imple- 
mentation ofthe purport ofthe three Acts 
referred to above and they have in fact 
framed rules in their Standing Orders 
and set down the method by which such 
ground rent could be revised a decen- 
nially. 


10. The third contention is that prin- 
ciples of natural justice have been viola- 
ted in the instant case because the Tah- 
sildar or whoever the authority who 
proposes tO increase the ground rent 
at the appropriate point of time has 
not intimated the aggrieved party in 
advance. This contention is a peculiar 
extension of the doctrine of the prin- 
ciples of natural justice. Such principles 
so far understood and applied by Courts 
_ of law are limited to circumstances where 
the aggrieved party demands a fair 
hearing, a fair opportunity and a fair 
trial. But in the instant case, the peti- 
tioner Wants an opportunity to be given 
to him even at the stage when the Tah- 
sildar proposes to increase the ground 
rent once in 10 years. I am unable to 
see the purpose behind such a demand. 
It is clear that the procedure makes it 
incumbent upon the statutory authority 
to give notice of such finalised proposals 
as approved by the Collector and give 
an opportunity to the owner of the land 
Ito state his objections to the increased 
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ground rent. If such an opportunity 
is given as is contemplated under the 
Act, then I do not see that any facet of 
the doctrine of natural justice has either 
been or can ever beviolated. Iam, there- 
fore, unable to agree with the third con- 
tention of the learned Counsel for the 
petitioner. In the instant case, when he 
was given an opportunity to state his 
objections and when he was also furnished 
with the working sheets on which the 
increase Was made, the petitioner, cannot 
complain that there has not been an 
effective or fair opportunity afforded 
by the statutory authority to state his 
objections to the levy. 


11. The petitioner should also fail because 
he has not availed of the opportunity 
to prefer an appeal against the order of 
the Collector which is challenged herein 
to the Board of Revenue, which remedy 
is expressly provided for under the Board’s 
Standing Order. As such an effective 
alternative remedy has not been availed 
of, I am unable to issue a rule of certiorari 
in my discretion, under Article 226 of the 
Constitution. The petitioner fails in all 
his contentions. The petition is dis- 
missed. There will be no order as to 


costs. 
P.S.P. Petition dismissed. 


IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS 


(Special Original Jurisdiction.) 
PRESENT.— T. Ramaprasada Rao, F. 


N. Pappu  Reddiar, Proprietor, 
Southern Transport, Namakkal and 
others Petitioners” 
Üe 


The Regional Transport Authority, 
Salem and others Respondenis. 
Motor Vehicles Act (IV of 1939), sections 
57 (2), 57 (3)—Madras Motor Vehicle 
Rules, 1940, rule 153-B (1i)—Application 
for grant of Stage carrioge permit—Payment 
of prescribed fee—Due date. 

The treasury chalan referred to in rule 
153-B (ii) of the Madras Motor Vehicles 
Rules can only refer to the payment made 





* W.P. Nos. 2025, 2534 tand 2916 of 1971. 
(+ W.P. No. 2534 of 1971 covertedto C.R-P. 
No. 637 of 1972 as per order, dated 7th January 
1972in W.M.P. No. 50:4 of 1971.) 


12th January, 1972, 


1 


prior to the date fixed under section 57 
(2) of the Motor Vehicles Act, If that 
were nat so, anomalous results may follow, 
The date fixed under section 57 (2) is 
the date on or before which the pres- 
cribed fee has to be paid, Section 57 (3) 
read with rule 153-B (ii) enables the 
applicant ta produce the treasury chalan, 
if it has not been enclosed already, on 
the date of hearing of representations 
made under section 57 (3). But for 
this, there is no departure from the strict 
mandate in the date of payment of the 
prescribed fee, Ifthe fee is paid beyond 
the date fixed under section 57 (2), then 
it is no payment of fee as prescribed or 
as required, [Para, 5.] 
Cases referred to: 

Ealing Borough Gouncil v. Jones, (1959) 
1 All B.R. 286; M/s. Swami Naidu & Go.v, 
Regional Transport Authority, Coimbatore, 
W.P. No. 3648 of 1967; The Maharashtra 
State Road Transport Corporation v. Babu 
Goverdhan Regular Motor Service, Warora, 
(1970) 2 S.C.R. 319 : (1971) 1 S.C.J. 
269: A.I.R. 1970 S.G. 1926, 


W.P. Nos, 2025 and 2916 of 1971: 
Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated, and in the affidavits 
filed therewith, the High Court will be 
pleased to issue (1) a writ of Prohibition 
restraining the Regional’ Transport 
Authority, Salem from considering the 
application of the 2nd respondent for the 
grant of the permit on the raute Tiruchen- 
gode to Namakkal as notified’ by the 
hearing notice dated  gend ‘June, 1971 
in reference R. No, A-3/48603/69 by the 
Secretary, Regional Transport Authority, 
Salem (in W.P. No. 2025 of 1971); (2) 
a writ of Prohibition restraining the 
Regional Transport Authority, Salem 
from considering the applications for 
the grant of a stage carriage permit on 
the route ‘‘Ammapet (Co-operative 
Spinning Mills) to Attayampatti ‘(vja) 
Salem and Ariyanur, in pursuance of his 
notification dated rst June, 1971 (jn 
W.P. No. 2916 of 1971), 


W.P. No. 2534 of 1971— converted to 
G.R.P, No. 637 of 1972: . 

Petition to servise the judgment of the 
State Transport Appellate Tribunal, 


Madras in Appeal No, 316 of 1971 dated - 


6th July, 1971 confirming the order of 
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the Regional Transport Authority, Salem 
in R. No, A-3/48266/70, dated goth 
January, 1971. 


V. K. Tiruvenkatachari for M, A. Sadanand 
and G, R. Lakshmanan, for Petitioner 
in W.P. No. 2025 of 1971). 


M. A. Sadanand, for Petitioner in W.P. 
No. 2534 of 1971 (G.R.P. No. 637 of 
72). A. K. Mylasamy, for Petitioner in 
W.P. No, 2916 of 1971. 


T. Sathiadeo, Assistant Government 
Pleader, for rst Respondent in W.P. No. 
2025 of 1971, and and 3rd Respondents 
in W.P. No. 2534 of 1971 and ist 
Respondent in W.P. No. 2916 of 1971) 
and K. Thirumalai for $. Harihara- 
ramachandran and R. S. Ramajuam, for 
2nd Respondent and 4, K. Mylaswamy 
for V. Subramaniam, for 3rd Respondent 
and S$. Parthasarathy, for the 4th 
Respondent in W.P. No. 2025 of 1941 
and . N. Rangachari for V. Q. 
Palaniswami and M. Ghenniappan, for st 
Respondent in W.P. No. 2534 of 1941 
and of M. Rangachari and 
9. Srinivasan, for 4th Respondent in 
W.P. No, 2916 of 1971 and Respon- 
dents 2 and 3 in W.P. No. 2916 of 
1971 not appearing in person or by 
Advocate, 


The Court made the following 


OrbdER.—In W.P. Nos. 2025 and 2916 of 
1971 writs of Prohibition are sought and 
in W.P. No. 2534 of 1971, now converted 
into a Civil Revision’ Petition, a writ 
of certiorari is asked, It iv agreed that 
the facts in W.P. No, 2534 of 1941 as it 
was originally filed may be looked into 
for purposes of appreciating the conten- 
tions of parties, The petitioner is a 


transport operator. The Regional 
Transport Authority, Salem, invited 
applications under section 54% (2) 


of the Motor Vehicles Act for the grant 
of stage carriage permit on the town 
service route Namakkal to Ponneri and 
fixed the last date for receipt of appli- 
cations in due form as 11th December, 
1970, The petitioner and four others, 
including the st respondent, were 
applicants for the grant. It is common 
ground that the petitioner sent the appli- 
cation in due form as also the necessary 
proof of payment of the prescribed fee 
which should accompany such appli- 
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cations, Thereafter the applications wer® 
notified under section 57 (3) of the Act 
and in the said notification it was made 
clear that the 1st respondent did not 
pay-the prescribed fee, The notifica- 
tion under section 57 (3), as usual, 
invited representations and fixed 31st 
December, 1970, as the last date for 
filing such representations, It is also 
not disputed that the 1st respondent did 
not pay the prescribed fee prior to the 
11th December, 1970, but is said to have 
paid the. same only on goth December, 
1970. The petitioners and others who 
were applicants and who were therefore 
obliged to make representatiens on the 
date of hearing, namely, 31st December, 
1970, brought to the notice of the Regional 
Transport Authority about the defect 
in the application of the rst respondent. 
But the Regional Transport Authority 
entertained the application of the 1st 
respondent and granted the permit to the 
ist respondent. The claim of the peti- 
tioner is that even in the award of marks 
under rule 155-A of the Madras Motor 
Vehicles Rules, the Regional Transport 
Authority did not properly apply the 
rule or the guidelines set in section 47 of 
the Act. But in these proceedings the 
merits have not been canvassed and it is 
therefore unnecessary for me to deal 
with it. As against the grant made 
by the Regional Transport Authority in 
favour of the 1st respondent the petitioner 
filed an appeal before the State Transport 
Appellate Tribunal, the end respondent 
herein, and again reiterated that the 
application was not in due form and was 
defective ab initio as the prescribed fee 
has not been paid within the period of 
limitation prescribed. But the State 
Transport Appellate Tribunal confirmed 
the grant in favour of the 1st respondent 
‘and it appears that it decided the appeal 
even ón merits against the petitioner. 
The present writ petition now converted 
into a Civil Revision Petition is directed 
against the order of the State Transport 
Appellate Tribunal in that the Appellate 
Tribunal ignored the main noticeable 
feature in the case that the application 
of the 1st respondent itself was defective 
and therefore was not maintainable by 
the original authority and if the defect 
goes to the root of the matter, there was 
no jurisdiction for either the original 
- authority or the appellate authority to 
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hear the representations of the st 
respondent on such a defective appli- 
cation and decide thereon. The facts 
are similar in the other two writ petitions 
excepting for the nature of the route and 
the ‘different dates prescribed for the 
forwarding of the application and enter- 
tainment of the representations thereon. 
Those petitions are for the issue of writs of 
Prohibition restraining the original autho- 
rity from entertaining the defective 
application in the sense that the pres- 
cribed fees werenot paid in the first 
instance as called for and that represen- 
tation On such a defective application 
cannot be heard on the only ground that 
the payment has been made before the 
date of hearing of the representations, 


2. The main contentions of the peti- 
tioner are that the petitioner is aggrieved 
because his rights as an cperator and as 
an applicant are jeopardised if he is set 
against an applicant whose application 
is defective in the eye of law and as 
prescribed by the Act and the rules 
made ther€tnder and such a defect goes 
to the very root of the matter resulting 
in lack of jurisdiction on the part of the 
original authority to entertain the said 
application. The second objection is 
that rule 153-B (ii) framed under the 
Motor Vehicles Act in the State of 
Madras is imperative and non-compliance 
with the same as provided therein makes 
the application defective ab initio and 
hence it is no application at all on which 
a decision could be taken after the same 
is entertained. The third objection is 
that the prescription as to time is manda- 
tory and non-compliance with it is 
fatal to the application and consequently 
it cannot be looked into for any purpose, 
Contending conira learned, Counsel for 
the respondents will say that the rule is 
only directory and on a strict reading 
of the rule it is seen that if a treasury 
receipt is produced on or before the date 
of the receipt of the representations 


: specified in the publication it is entertain- 


able and a decision could be taken thereon 


notwithstanding the initial defect in 
the application, namely, it was not 


accompanied by the prescribed fee when 
it was presented as directed. Factually 
it is said that this argument was not put 
forward in the manner it is done before 
this Court and therefore such an objection 
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ought not to be entertained, Lastly, it 
is contended that the petitioner in each 
of these petitions cannot be said to be a 
person aggrieved. 


3. I shall briefly refer to the relevant 
Statutory provisions. Section 46 of the 
Motor Vehicles Act, dealing with appli- 
cations for stage carriage permit, pres- 
cribes certain particulars and the manner 
in which such application has to be made 
ta the appropriate authority, Section 
46 (f) is residuary in nature as it refers 
to such other matters as may be pres- 
cribed, Under section 68, the State 
Government is given the power to make 
rules for the purpose of carrying into 
effect the provisions of the Act. Inter 
alia the rule-making power includes the 
prescription of a fee to be paid in respect 
of applications for permits and section 
68 (2) (c) prescribes the farms to be used 
for such purposes, In the form pres- 
cribed, one of the items enumerated 
therein runs as follows: 


“I/We enclose cash/cheque/chailan/ 
money order receipt for Rs 
being the prescribed fee,’’ 


It is not in dispute that the fee has been 
prescribed as Rs. 250 for such appli- 
cations for the grant of permits, Rule 
153-B (ii), made in 1465, which is relevant 
for aur purposes, may be extracted for 
ready reference; 


“Where an application for the grant 
of or the counter-signature of a stage 
carriage permit or a public carrier’s 
permit made in the prescribed form 
but not accompanied by the press 
cribed fee shall not be rejected on that 
account, but the omission shall be 
specifically pointed out in the publi- 
cation of the application to be made 
under sub-section (3) of section 57 
of the Act so that the applicant may 
have an opportunity of submitting 
a Treasury receipt for the prescribed 
fee on or before the date for the receipt 
of representation specified in the publi- 
cation, failing which the application 
will stand rejected’’, 


This rule undoubtedly contemplates that 
an application for the grant of a stage 
carriage permit amongst others should be 
accompanied by the prescribed fee, but 
negatively it is stated that if it is not so 
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accompanied it shall not be rejected on 
that account, but the omission shall be 
specifically pointed. out in the notifi- 
cation under sub-section (3) uf section 57 
so that the applicant may have an 
opportunity of bridging the gulf by 
submitting the treasury receipt for the 
prescribed fee on or before the date for 
the receipt of the representations, In 
the light of the above statutory provisions 
the contentions have to be considered. 


4. Undoubtedly the petitioner is a 
person aggrieved, If his other main 
contenticn that the application for grant 
is not €ntertainable is accepted, then it 
is clear that the presence of such appli- 
cant in the proceedings and further 
consideration of his representations by 
the appropriate authorities compels him 
to answer the same and also take the 
risk of being screened if the unqualified 
representator has better qualificalions. 
The induction into the field of hearing in 
a quasi-judicial proceeding of a party 
who cannot be a party and who has no 
right to make representations and who 
has the chance of stealing a march over 
other applicants who have an indisputable 
right of audience, certainly prejudices 
the other applicants. In this sense’s the 
legal rights of the other applicants are 
affected since the proceedings and the 
ultimate decision in the presence of the 
other party who cannot represent, really 
deprived them of something and has 
adversely affected them. See Kaling 
Borough Council v, Fones!, I am there- 
fore of the view that the petitioner in 
each ofthese petitions is nota person who 
is merely dissatisfied with the decision 
but one whose legal right has to an 
appreciable extent been affected, 


5, The next question is whether the 
introduction. of the expression ‘“‘submit- 
ting a treasury receipt on or before the 
date for the receipt of representation’ 
in rule 153-B (ii) creates such a departure 
from the sense of the text of the body of 
the rule or the conditions set out in the 
prescribed form for the application of 
grant; which would enable the Regional 
Transport Authority to entertain an 
application, under which the applicant 
paid the fee belatedly. Undoubtedly 


es o | 


1. (1959) 1 All ER, 286, 
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the form prescribes that the fee should 
be paid by one or the other of the modes 
expressly mentioned. One such method 
of payment of fee is to produce the challan 
for payment and to forward the chalian 
along with the application. This is a 
normal incident. If the challan accom- 
panies the application, there is no diffi- 
culty, The other three methods of 
payment (viz.) cash, cheque or money 
order receipt postulates remittance of the 
feé az prescribed, prior to the forwarding 
of the application, The difficulty comes 
in, in a case where the Treasury challan 
is submitted on or before the date of 
receipt of the representation specified 
in the publication made under section 57 
(3). The petitioner’s case is that such a 
challan if it evidences payment of fee 
beyond the date originally fixed for 
submission of applications for the grant, 
then it is one which is not contemplated 
in law. The fee prescribed is just like 
CGourt-fee payable under the Madras 
Gourt. Fees Act. No plaint, appeal, 
memorandum or any other paper which 
has to be duly stamped is received admi- 
nistratively, nor such records considered 
by Gourts for a decision, Therefore an 
application for which the necessary fee 
has not been paid as directed is no appli- 
cation at all, The quasi-judicial autho- 
rity which has to decide on such a record 
has no jurisdiction to look into it as it 
has only one option left to it, namely, to 
reject it, Rule 153-B has the force of 
law aS it prescribes one of the particulars 
and the manner in which application 
for stage carriage permit have to be made, 
under section 46 of the Act. That rule 
contemplates rejection of the appli- 
cation if the treasury receipt evidencing 
payment of fee is not produced before the 
representations are heard. Therefore 
it has ta be considered -whether payment 
of fee into the Treasury after the date 
fixed for submitting. applications: and a 
challan in token thereof is sufficient 
compliance of the prescription, If this 
contention is accepted, then we will be 
introducing sométhing new into the rule, 
which Courts cannot do, The last 
portion of rule 153-B (ii), though essenti- 
ally enabling has a significance as well. 
The Treasury challan referred to therein 
can only refer ta the payment made 
prior to the date fixed under section 57 


(2). If that.were not’ so,:- andmdlous | 
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results may follow. A person may 
apply for the route and, make a decisior. 
whether to pursue the same or not 
till the date of hearing of the representa- 
tions under section 57 (3). He can pay 
the fee a day or two before the date fixed 
under section 57 (3) and qualify himself 
to make representations along with 
others who strictly followed the mandate 
of paying the fee on or before the date 
fixed under’ section 57(2): Sections 57 
(2) and :57 (3) subserve two different 
purposes. The date fixed under section: 
57 (2) is the date on or before which the 
prescribed fee has ta be paid. Section 
57 (3) read with rule 153-B (ii) enables 
the applicant to produce the Ttreasury 
challan, ifit has not been enclosed already, 
on the date of hearing of representations 
made under section 57 (3). But for 
this, there is no departure from the strict 
mandate in the date of payment of the 
prescribed fee, There may be cases 
where the applicant for reasons beyond 
his control is unable to get the challan, 
though he made the payment, before he 
forwarded his applicaticn under section 
57 (2). In those cases he is reminded 
cf the defect in the application ard he 
is given an opportunity to rectify the 
same and qualify himself to make repre- 
s¢ntations by producing the challan. 
This challan obviously confirms the 
earlier lawful payment of fee, If the 
fee is paid beyond the date fixed under 
section 57 (2), then it is no payment of 
fee as prescribed or as required. Ismail, 
J., had to consider ə similar aspect in 
M/s. Swami Naidu G Co. v. Regional Trans- 
port Authority, Coimbatore and others1, ‘The 
rule which came up for consideration was 
rule 148-A which reads as follows : 


“An appeal under section 64 or an 
application under section 64-A of the 
Act shall be in the form of a memoran- 
dum in duplicate setting forth conci- 
sely the grounds of objection to the 
order which is the subject-matter of 
the appeal or the application and shall 
be accompanied by the original or a 
certified copy. of the order and a 
Treasury receipt for the fee prescribed 
for the appeal or application as the 
case may be”, i 





1, W.P. No; 3648 of 1967, 


i, 2 


In a situation where the fee prescribed 
for the apptal has not been paid before 
the expiry of the period of limitaticn and 
when a challan evidencing such payment 
but beyond the prescribed date was pro- 
duced, the learned Judge held that the 
appellate authority was’ right in dis- 
missing the appeal and observed that 
the fee should have been paid on or 
before the date on which the appeal 
should have been filed and as there was 
n> such payment, there has not been a 
prop*r presentaton of the appeal. The 
decision in The Maharashtra State Board 
Transpert Corporation v. Babu Goverdhan 
Regular Motor Service, Warerat, is not 
apposite to the facts of the instant cace, 
That was 2, case where there ws no pro- 
vision for rejection of an application for 
grant of a stage carriage p*rmit on the 
only ground that the application was 
defective for want of full particulars, 
The Supreme Court in such circums- 
tances said: 


“We are unable to find any provision 
in the statute giving a power to the 
transport authorities to reject an appli- 
cation summarily on that ground; but 
we have already emphasised that the 
application must give the necessary 
information on the various particulars 
and matters enum€rated in the form 
prescribed for such purpose, It is 
to the interest of the applicant himself 
to give full and clear information 
because he stands the risk of the permit 
not being granted to him for lack of 
information on certain matters, But 
this is quite a different thing from the 
power of the authority to reject an 
application forthwith on the ground 
that the application is defective ’’, 


In cur case the authcrity has the power 
to reject the application if the fce is not 
paid, Not only for the reason that there 
is such an express provision here but alo 
because such an application, unaccom- 
panied by evidence as to payment of the 
prescribed fee, is no application in the 
eye of law. I am of the view that the 
authorities were not justified in law to 
entertain the same and make a decision 
thereon. 





1."* (1970) 2 S.C.R. 319 ; (1971) 1 S.CT. 269: 
ALR. 1970 S.C. 1926. . `: _ 
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6. With the above background it is 
not quite necessary to deal fully with the 
factual contentions that the objection in 
the form stated in this Court hes not 
been raised earlier. This position is no 
doubt denied by the petitioner. Even 
otherwise if there is no jurisdiction for 
the Regional Transport Authority or the 
appellate authority to entertain the appli- 
cation and deal with it, any order passed 
thereon should be deemed to be non est 
and wunenferceable. In this vicw the 
rule nisi is made, absolute in each of 
these petitions. The order of the appel- 
late authority in W.P. No. 2534 of 1971 
is set aside and the matter is remitted to 
the file of the Regional Transport Autho- 
rity, Salem, to dezl with the applications 
for the grant of stage carriage permits 
on the town s*rvice route in question 
without considering the application of 
the respondent and hearing his chjections. 
In so far as W.P. Nos, 2025 and 2916 of 
197I are concerned, writs of Prehibition 
as prayed for shall issue, There will 
be nc order as to costs, 


S.J. 


——— Petitions allowed - 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—-G, Ramenujam, F. 
D. S. Swamikannu Pillai and another 


Petitioners? 
v. 
Safoorama Bibi Respondent 
and 
S. Safoorama Petitioner” 
v, 


D. S. Swamikannu Pillai and others 
Respondents, 


The Guardians and Wards Act (VII of 1890) 
—Minor—Sale of Property—Application by 
guardian not pressed—Duty of Court—Gannol 
direct guardian to continue the petition— 
Remedy of purchaser whe wants directions, 


The Gsurt, exercising its jurisdiction under 
the provisions of the Guardians and Wards 
Act, has to act only to safeguard the 
interest of the minor and it cannot-pass 





*C_R.P. No. 2142 of 1968,and Nos. 850, 1245 
tO 1247 of .1969, 18th February, 1972. 
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an order against the interest of a minor 
at the sinstance of third parties. 
[Para, 6] 


The Gourt has no jurisdiction to direct 
the guardian to continue the petitions 
against his will, though the Court is 
empowered to make general directions to 
the guardian suo motu in the course of 
his administration in the interest of the 
minors and their estates, [Para, 7] 


Ifan intending purchaser wanted certain 
directions from the Court in the course 
of the administration of the minor’s 
estate by the guardian such directions 
should be sought by an independent 
application filed by the intending pur- 
chaser and the purchaser is not entitled 
to revive an application which stood 
dismissed long ago as a result of the 
guardian not pressing the same, 

[Para, 7] 


Cases referred to: 


Fagatbati v. Guadhar Upadhyay, ( 1g 10) 
12 Gil.L.J. 322; Ghitar Mal v. Jaga” 
Nath Prasad, 1.U.R. (1907) 29 All. 219° 
Imami v. Musammat Kalle, (1916) I.L.R- 
38 All. 433; Kundan Lal v. Bhagzati Saran, 
(1935) I.L.R. 57 All. 485; Suryaprakasan v. 
Ganagaraju, 1955 An.W.R., 818; ALR. 
1956 A.P. 33: Harikrishnan v. Sri G. P. 
Jain Temple, I.L.R. (1962) Mad. 643: 
(1952) 2 M.L.J. 241 : A.I.R. 1962 Mad. 
267. 


Petition under section 115 of Act V 
of 1g08 praying tke High Court to 
revise the order of the District Court, 
Coimbatore dated 17th October, 1968 
and made in I.A. No, 3020 of 1968, 
dated 6th August, 1968 and made 
in I.A. Nos, 107 to 109 of 1968 respectively 
in O.P. No. 3 of 1965. 


K. Parasurama Iyer, for Petitioner in C.R.P- 

Nos, 2142 of 1968 and 1245 to r247 of 
1969 and forthe rst Respondent in C.R.P. 

No, 850 of 1969. 


D. Ramaswami Iyengar and R. Krishna 
mackari, for Respondent in C.R.P, Nos: 
2142 of 1968 and 1245 to 1247 of 1969 
and Petitioner in C.R.P. No. 850 of 1969, 


The Court made the following 


OrvER,—AII] the above matters are con- 
nected and arise out of the same proceed- 
* ae B§ 2 qi ct n ‘ 
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ings, and therefore they are dealt with 
together. 


2, In O.P. No. 3 of 1965 on the file of 
the District Court, Coimbatore one 
D. S. Swamikannu Pillai was appointed 
as personal as well as property guardian 
of his minor sons, Paranjothi and five 
others under the provisions of the Guard- 
ians and Wards Act. The minors got 
certain properties by way of gift from a 
relation, one D. Rajendran Pillai. Even 
at the time of the gift by the said 
Rajendran Pillai there was a subsisting 
mortgage debt on the preperty gifted, 
The mortgage filed a suit O.S. No. 30g of 
1964 and obtained a decree. On the 
ground that the mortgagee was taking 
out execution proceedings to realise the 
sum of Rs, 4,000 due under the mortgage 
and that if the property is sold in Court 
auction it would fetch a low price, the 
said guardian filed an application before 
the iower Court in I.A. No. 526 of 1965 
secking permissicn to sell the property 
ofthe minors by private sale and under- 
taking to invest the balance of the sale 
proceeds after discharging the mortgage 
debt in Government securities and to 
withdraw the interest therecn from time 
to time for the maintenance and educa- 
tion of the minors, The mother of the 
minors also filed an affidavit stating that 
the sale by private negotiation would be 
advantageous to the minors, in support 
of the application made by the father- 
guardian. The Court passed an order on 
6th December, 1965 in that application 
as follows: 


‘I am satisfied that this is a bona fide 
prayer and that it is for the benefit of 
the minors, I therefore allow the 
application. Before the sale is con- 
cluded, an agreement of sale and other 
matters relating’ to the sale should be 
reported to the Court then and there. 
After approval by the Gourt the sale 
should be concluded ”’. 


On 18th March, 1967 the guardian filed 
a memo. along with a draft agreement of 
sale stating that he has reached an agree- 
ment with one Safoorama Bi Bi to sell 
the minor’s properties for a sum of 
Rs. 42,000 subject to the mortgage 
decree in O.S. No. 309 of 1964 on the. 
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file of the District Munsif’s Court, 
Coimbatore, that he had received a sum 
of Rs, 4,000 as advance from her with 
a view to discharge the mortgage debt, 
that the above price is the best and 
highest he could fetch and that the sale 
of the property at that price will be 
advantageous to the minors, Leter, the 
guardian filed a regular application I.A 
No. 184 of 1967 seeking the Court’s 
approval for the draft agreement and for 
permission to proceed with the sale. In 
support of the statements made in his 
mema. the guardian also filed an affidavit 
from the minors’ mother to the effect 
that the price fixed under the agreement 
is the highest one possible. The Court 
ordered the guardian and the husband of 
the proposed purchaser to appear in 
Gourt, and on 6th April, 1967 both of 
them appeared in Court. The husband 
of the proposed purchaser expressed his 
willingness to buy the property and pay 
in One instalment the entire sale consi- 
deration if vacant possession was given. 
In order to enable the parties to ensure 
vacant possession of the property being 
given to the purchaser at the time of the 
campletion of the sale, the matter was 
adjounred to 1rth April, 1967. But 
from 11th April, 1967 it was adjourned 
from time to time at the request of the 
guardian till 23rd May, 1967. As 
the guardian could not evict the tenants 
in the property and was not in a position 
to deliver vacant possession of the property 
which was insisted on by the proposed 
purchaser, the advocate for the guardian 
made an endorsement that the petition 
in I.A. No, 184 of 1967 was not pressed 
for the present. On the basis of that 
endorsement the petition came to ke dis- 
missed as not pressed on that date, 
It is seen that on 27th March, 1967 
the guardian actually got permission 
from Gourt to institute a suit against 
a tenant in the property for recovery 
of possession so as to enable him 
to give vacant possession of the property 
to the intending purchaser, It is said 
that a suit bas been filed and is still 
pending. i 


3.- It is under the above circumstances 
the intending purchaser filed three appli- 
cations before the lower Court. I.A 
Nod. 107 of 1958 was filed on 23rd January, 
1968 to implead her as the third respon- 
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dent in I.A. No. 184 of 1967 which stood 
dismissed already. On the same day 
she filed another application I.A. No. 109 
of 1968 to revive the petition in I.A. 
No, 184 of 1967. On 12th February, 
1968 she filea another application I.A 
No. 108 of 1968 under section 31 of the 
Guardians and Wards Act and section 
151 of the Code of Civil Procedure seek- 
ing a direction from the Court to the 
guardian to conclude the sale of the pro- 
perty as per the draft agreement earlier 
referred to, The Court by common 
order dated 5th August, 1968 allowed all 
the three applications and directed the 
guardian to execute a sale deed for a 
consideration of Rs. 42,000 in favour of 
the proposed purchaser and also to render 
accounts for the sum of Rs. 14,500 said 
to have been received by the guardian 
of the minors in pursuance of the draft 
agreement of sale, Civil Revision Peti- 
tions Nos. 1245 to 124.7 of 1969 are direct- 
ed against the said common order 
passed by the lower Court, 


4. Subsequently the guardian, Swami- 
kannu Pillai filed application I.A. No. 
3020 of 1968 for a review of the order 
dated 5th August, 1968 on the ground 
that all the relevant and full facts have 
not been placed before the Court at the 
time when the original order was passed. 
The Court saw no reason to review the 
order so far as it directed the sale of the 
property, but was inclined to modify the 
same so far as the direction to account 
for the sum of Rs. 14,500 issued against 
the guardian is concerned. In that view 
the Court approved the draft sale deed 
as derived by the intending purchaser. 


G.R.P. No. 2142 of 1968 has been 
filed by the guardian against the order of 
the lower Court dated 17th October, 
1968 refusing to review its order directing 
the sale of the property. O.R.P. 
No. 850 of 1969 has been filed by tke 
intending purchaser against the same 
order of the lower Court so far as it 
relieved the guardian from the obligation, 
of accounting for the sum of Rs. 14,500 
received by him. 


5. After the above revisions have been 
filed before this Court, one of the six 
minors has become a major and he has 
been declared major and appointed as 
the guardien of the other minors in the 
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place of their father, Swamikkannu Pillai 
by an order of the lower Court. The 
present guardian challenges the crder 
dated 5th August, 1968 passed in I.A. 
Nos. 107 to 109 of 1968 on the following 
grounds: (1) that the lower Court was in 
error in restoring the petition in I.A. No. 
184.0f 1967 which stood dismissed on 23rd 
June, 1967 as not pressed at the instance 
of the intending purchaser, (2) that the 
lower Court was also in error in implead- 
ing the intending purchaser as the third 
respondent in’ that petition and direc- 
ting the sale of the property at her instance 
and (3) that the lower Geurt has only 
considered the interest of the intending 
purchaser in making that order, 
overlooking its primary duty of safeguard- 
ing the interest of the minors. 


6. I consider that there is considerable 
force in the above contentions put forward 
iby the present guardian. The Court, 
exercising its jurisdiction under the pro- 
visions of the Guardians and Wards Act, 
has to act only to safeguard the interest 
of the minor and it cannot pass an order 
against the interests cf a minor at the 
instance of third parties. If the Court 
comes to the conclusion that the sale is 
definitely for the benefit of the minor on 
an application filed by the guardian for 
sanction it can direct the- guardian to 
sella property. But the prime considera- 
tion in giving such a direction for sale 
is the advantage the minor will get by 
the sale of the property. In this case 
the father-guardian sought the permis- 
sion ofthe Court tosellthe property on 
the plea that the sale price of Rs. 42,000 
agreed was a fair price, But later at 
the stage when the intending purchaser 
filed the.above application I.A. Nos. 107 
to 109 of 1968 the same guardian resisted 
them on the ground that the property is 
worth more than a lakh of rupees, The 
Court below has proceeded to find fault 
with the guardian in giving different 
versions at different stages and has held 
that it is not open to the guardian to 
go back on his earlier satement that 
Rs. 42,000 is a fair value. It is true that 
the father-guardian has not acted fairly 


to the Court and his conduct is far- from. 


satisfactory. But that.will not relieve 
the Court of its duty of finding out the 
true value of the property and ascertain- 
jing whether the transaction of sale is 
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beneficial and advanteous to the minors. 
As a matter of fact in the peculiar: 
circumstances of the case where the 
guardian has put forward different ver- 
sions as to the value of the property at 
two different stages, the Court should 
have been cautious end should have 
considered the actual value of the pro- 
perty before directing the sale as desired 
by the intending purchaser, a 


7, Even otherwise, I am of the view 
that the lower Gourt had no jurisdiction 
to restore I.A. No, 184 of 1967 which had 
been. dismissed as not pressed on 23rd 
June, 1967. That application was filed 
by the guardian seeking certain direc- 
tions from the Court and the guardian 
has allowed it to be dismissed as not 
pressed. The Court has no jurisdiction 
to direct the guardian to continue the 
petitions against his will, though the 
Court is empowered to make general 
directions to the guardian suo motu in. 
the course of his administration in the 
interest of the minors and their estates. 
If the intending purchaser files on inde- 
pendent application fer certain directions 
against the guardian under any of the 
provisions of the Guardians and Wards 
Act, it is open to the Court to consider 
that application on merits, But it cannot 
direct on a petition filed by the guardian 
which stood dismissed long ago, for the 
benefit of an intending purchaser against 
the will of the guardian. Similarly, the 
lower Court had acted without jurisdic- 
tion in impleading the intending purchaser 
as a third respondent in the application 
filed by the guardian against his will. 
If he intending purchaser wanted certain 
directions from the Court in the course 
of the administration of the minors’. 
estate by the guardian, such directions 
should be sought by an independent 
application filed by her, and she is not 
entitled to revive an application which 
stood dismissed long ago as a result of 
the guardian not pressing the same. The 
order of the lower Court restoring the 
petition in I.A. No. 184 of 1967, implead- 
ing the intending purchaser as third. 
respondent, and ordering the sale of the 
property against the will of the guardian» 


virtually amounts to a suo motu direction 


to: sell the minor’s properties for the 
exclusive advantage of the . intending ` 
purchaser, ae 


1 


8. In Jagatbati v. Gajadhar Upadhyay}, 
a Division Bench expressed the view that 
the Court has no power to deal with the 
minor’s property on its own motion in 
any way and the only power is to consi- 
der judicially any application that may 
be made by the guardian. In that case 
au order had been passed by the lower 
Gourt removing 2 guardian owing to 
her, mismanagement and appointing a 
fresh guardian and directing the sale of 
allthe minor’s properties and convert 
_ them into cash to enable the guardian 
to pay off debts and invest the balance 
of the sale proceeds in Government 
securities, The High Court characteri- 
sed that order as being extraordinary and 
wholly without jurisdiction, while hold- 
ing such an order to be ultra vires the 
Court said: 


“The section which empowers him to 
deal with the minor’s property is 
section 29. It only enables the Judge 
to give permission to the guardian to 
sell such portions of the properties as 
may be necessary on an application 
properly framed by the guardian for 
that purpose, It confers no power 
whatever on the Judge to deal with 
the minor’s property on his own motion 
in any way ”. 
In Chitar Mal v. Fagan Nath Prasad?, when 
the intending purchaser brought a suit 
for specific performance of an agreement 
to sell entered into by the guardian of a 
minor, the Court said: 


“ We think that the principle on which 
we would act in this case is the prin- 
ciple that a Court will never enforce 
specific performance against a minor 
when such enforcement is to his detri- 
ment........ We think that Courts 
in this country, as in England, will 
not allow a bargain made by an impro- 
vident guardian to be enforced against 
the interests of the minor, ifit be shown 
to be a bargain made to the detriment 
cf the minor ”’, 


Imami v, Musammat Kalle?, was a case 
where the District Judge sanctioned the 
sale by the certificated guardian of a 
minor of a house belonging to the minor 
for a price of Rs, 1,300. However, some 
es 


1. (1910) 12 Cal. LJ. 322. 
2. LL.R. (1907) 29 All. 213. 
3. (1916) LLR. 38 All, 433. 
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dispute arose aboutthe drafting of the 
sale deed and theresvlt was that the 
sale was not carried through. Mean- 
while other cffers were made for the pro- 
perty and ultimatelythe District Judge 
directed that the house should be sold to 
the person who offered Rs, 2,000. A suit 
was filed by the person in whose favour 
the sale had originally been sanctioned 
for specific performance of the agree- 
ment of sale in his favour. The High 
Court felt that it is justified in refusing 
to grant a decree for specific performance. 
The facts in that case are somewhat similar 
to the facts of the present case. Here there 
was permission to sell the property at 
Rs, 42,000 in favour of the respondent m 
G.R.P. Nos. 1245 to 1247 of 19€g9 but 
she insisted that vacant possession should 
be given at the time of the completion of 
the sale, and as Vacant possession coul 

not be given in view of the difficulty in 
evicting the tenants in the property, th© 
sale originally sanctioned by the Court 
could not be put through, Therefore, 
the guardian withdrew the application 
for approval ofthe sale deed. Now ifthe 
Court were to direct the guardian to 
execute a sale deed at the instance of the 
intending purchaser, it will practically 
amount to a decree for specific perform- 
ance of the agreement of sale in favour of 
theintending purchaser. The above deci- 
sion shows that in circumstances like there 


-the Gourt will be justified in refusing to 


pass adecree for specific performance even 
aif the intending purchaser files a suit 
for such a relief. In Kundan Lal v. 
Bhagvati Saran}, a guardian appointed 
under the Guardians and Wards Act made 
a transfer of the minor’s property without 
obtaining the permission of the District 
Judge, The Court therefore passed an 
order cancelling the sale deed. The 
Court held that any question as regards 
the validity of the transfer is to be 
determined by a competent Court in a 
regular suit, that it is open to the District 
Judge to form the opinion that the trans- 
fer is invalid and grant permission to the 
guardian to execute another transfer on 
more advantageous terms, that it is not 
his proper function to crder the guardian 
to execute any transfer and that there is 
no provision in the Guardians and Wards 
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Act which empowers the District Judge 
to exercise disposing power over the 
minor’s property which is under the 
management ofthe guardian. The follow- 


> ing observations in that case are pertinent: 


**It is the function of the guardian to 
deal with the property of the minor 
and to administer it, The guardian 
may obtain the advice of the District 
Judge under séction 93 of the Guardians 
and Wards Act, The District Judge 
may also make an order under section 
43 regulating the conduct or proceeding 
of any guardian appointed or declared 
by the Gourt.’’ 


The above decision proceeds on the basis 
that the District Judge, acting under the 
provisions of the Guardians and Wards 
Act, cannot himselfdeal with the minors’ 
property and do everything which the 
guardian might do. In Suryaprakesam v. 
Gangaraju, Subba Rao, C.J., {as he then 
was) speaking for the Full Bench observed: 


“ In all transactions affecting a minor, 
a paramount duty rests upon a Court 
not to putitssealon transactions affect- 
ing his interests, Therefore, though 
the contract might be valid and other- 
wise enforceable if at the time the 
Court was asked to enforce it, it trans- 
pires that the circumstances have so 
changed that it would obviously be 
unjust and detrimental to the interests 
ofthe minor to enforce it the Court may 
well in the exercise of its discretion 
refuse to give a decree for specific 
peformance,”’ 


Ramachandra Tyer, G.J., speaking 
for the Full Bench in Harikrishnan v. 
Sri G. P. Fain Temple®, expressed the 
view that the jurisdiction of the 
Court under the provisions of the 
Guardians and Wards Act being essenti- 
ally a parental and administrative one, no 
finality can attach to the order sanction- 
ing a proposed transfer by the guardian. 
that there is nothing in section 3r itself 
to suggest that the order thereunder is 
either conclusive or binding against the 
minor, that the order can hardly amount 
to an adjudication of the rights of the 
minor vis-a-vis the transfer, the minor’ 
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interest -not being independently repre- 
sented before the Court, albeit the Court 
is itself in the position of parens patriae, 
and that, therefore, althongh the Court 
while passing an order under section 31 (2) 
of the Act has to be satisficd that. the 
proposed alienation isfor the necessity or 
for an evident advantage of the miror 
such order cannot be treated as res 
judicata, so 2s to bind the minor or be 
conclusive against h'm. 


g. In the light of the above decisions, 
the arder of the Court below restoring 
I.A. No, 184 of 1967 and impleading 
the respondent in G.R.P, Noe. 1245 to 
1247 of 1969 as the third respondent 
therein and directing the guardian to 
execute the sale deed as per the orig’nal 
sanction at the instance of the intending 
purchaser without any fresh permission 
being sought by the guardian is invald 
and withcut jurisdiction. Therefore the 
common order dated 5th August, 1968 
is set aside and the subse qué nt 01 der passed 
on the review petition filed by the then 
guardian is alro set aside, 


10. In the result civil revision petitions 
Nos, 1245 to 1247 of 1969 are allowed 
and civil revision petitions Nos, 2142 of 
1968 and 850 of 1969 are dismissed as 
unnecessary. There wilJ, however be no 
order as to costs, 


11. It is however made clear that it is 
open to the respondent in C.R.P.Nos, 1245 
to 1247 of 1969 to take such steps as she 
may be advised either before the lower 
Court under the provisians of the Guar- 
dians and Wards Act or otherwise regard- 
ing the payment of Rs. 14,500 said to 
have been made to the then guardian. 


S.J. Revision Petitions 1245 to 
1247 of 1469 allowed. 
Revision Petitions 2142 

af 1968 and 850 of 


1969 dismissed. 


J) NESAMMA NADACHI 0. M.N. PAUL NADAR 


IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. 


Present:—KX, Veeraswami, GF., and V.V. 
Raghavan, J. 


Nesamma Nadachi „» Peittioner® 
as v. s z 
Muthukkannu Nadar Paul Nadar 
Respondent. 


Civil Procedure Gode (V of 1908), section 115 
.—Mere question of latww—Does not involve 
jurisdiction—Death cf plaintif—Hacf-brother 
‘and sister brought on record as legal repre- 
sentatives—Does not conclude who is the 
heir of the deceased. 


In a revision under section 115 of the 
Code of Civil Procedure a mere question 
of law can in no sense be regarded as cne 
involving jurisdiction. 


The decision to bring the half-brother and 
the sister of a deceased plaintiff on 
record as his legal representatives should 
not be taken as concluding the question 
as to who is the heir of the deceased- 
‘plaintiff. That will have to be decided 
in the main suit. [Para. 1.] 


Caaes referred to: 


Ringamm2z v. Annapurnamma, A.I.R. 1963 
Mys, 168; Swaran Singh and others v. 
Shrimati Dhan Kaur and others, (1966) 68 
Punj. L.R.. 609. 

Petition under section 115 of Act V of 1908 
praying the High Gourt to revise the 
Order ofthe Gourt ofthe Principal District 
Munsif, Pedmanabhapuram, dated 18th 
September. 1968 and made in I.A.No. 
1403 of 1968 in O.S.No, 635 of 1967. 


K. Ghandramouli for T.R. Rajagopalan, for 
Petitioner. 


N. Thiagarajan for P. Ananthakrishna Nair, 
for Respondent. 


Thé Court (Sadasivam, F.) made the 
following 


Orver.—The Civil Revision Petition 
reises an interesting question of Hindu 
law, On which there is no authoritative 
decision of this Court, Petitioner 
-Nesamma Nadachiis the full sister of the 
plaintiff in O.S.No. 635 of 1967 on the file 
of the Gourt of the District Munsif of 
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Padmanabhapuram, who died on 147th 
July, 1968. The respondent Muthu- 
kkannu Nadar Paul .Nadar is the step- 
brother of the deceased-plaintiff and 
on his application both the petitioner 
and the respondent were held to he the 
legal heirs of the deceased-plaintiff and 
the respondent has been impleaded as the 
second plaintiff in the suit. 


2. The question for consideration in this 
Givil Revision Petition is whether the 
petitioner-defendant, as the full sister of 
the deceased-plaintiff excludes the res- 
pondent-step brother of the deceased 
plaintiff, by virtue of section 18 of 
the Hindu Succession Act. 


Section 18 of the Hindu Succession Act is 
as follows:— 


‘Heirs reiated to an intestate by full 
blood shall be preferred to heirs related 
by half-blood, if the nature of the rela- 
tionship is the same in every other 
respect,”” 


In Mullah’s Principles of Hindu Law, 
13th Edn., at page 852, it is stated 
that section 18 of the Hindu Succession 
Act is a substantial reproduction of 
the rule of Hindu law whereby relations 
of the whole blood are preferred to those of 
the half-blood. In fact at page g18 cof N.R. 
Raghavachariar’s Hindu Law, 5th Edn., 
the same view is expressed and it is 
pointed out that even under the Hindu 
Law prior to the Hindu Succession Act, 
in the case of the same degree of 
relationship to the propositus. the 
whole blocd excluded the half-blood. 
Itappears from the same page of 
the above text book that having 
regard to the general scheme of the Hindu 
law of succession, the preference of the 
whole blood is confined to the relation 
of the same degree. At page 852 in 
Mulla’s Principles of Hindu Law, 
13th Edition, the learned author has 
observed that the words “‘if the nature of 
relationship is the same” in everv other 
respect in section 18 of the Hindu Succes- 
sion Act may require judicial: interpreta- 
tion, The learned author has rightly 
pointed out that it is plain that a full 
brother is preferred to a half-brother and 
a full sister is preferred to a half-sister, and 
he has observed. that 2 doubt may per- 
haps be raised as to whether the nature 
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of the relationship with the intestate 
of hisebrother and sister enumerated in 
- Entry I of Glass II of the Schedule can 
be said to be the same in every respect, 
and a full brother would be preferred to a 
half-sister or a full sister would be prefer- 
red to a half-brother and the same doubt 
may be raised in other cases where the 
competing heirs are similarly related to 


the intestate. He has proceeded to | 


observe as foilows:— 


“The rules of preference applicable to 
agnates and cognates of a male intestate 
emphasize that the nearness of relation- 
ship recognised under the Act depends 
in their case on the number ofdegrees of 
ascent and descent and the same doubt 
may perhaps be raised in case of some 
of those relatives, The section speaks 
of the nature of relationship being the 
same and it would seem that in all 
such cases heirs related to an intestate 
by full blood would be preferred to 
heirs related by half-blood having 
regard inter alia to the nature of rela- 
tionship indicated in the scheme of the 
Act itself. The meaning of the 
words ‘nature of relationship’ must be 
found in the sense in which they best 
harmonise with the scheme and object 
of the Act and not so much on a strictly 
etymological propriety of language. 
The general scheme of succession under 
the Act is to treat the son and the 
daughter in ¢guali jure and to regulate 
the order ofsuccession having regard to 
the degree of kindred to him. It is, 
therefore, submitted that since a brother 
and a sister of the intestate stand in the 
same degree of relation to him the 
nature of their relationship with the 
intestate is the same in every other 
respect,”’, 


At page 944 of N.R. Raghavachariar’s 
Hindu Law, 5th Edn., it is stated that 
a brother may be a brother of full blood 
or halfblood; but if there is a full blood 
brother he excludes the brother related 
only by half-blood. But the learned 
author has proceeded to point out an 
anomaly under which brother and sister 
are two of the simultaneous heirs and 
stated that in a particular case there is a 
full brother, a half-brother and a half- 
sister, the full brother and the half-sister 
will inherit the property of a deceased 
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person, but the half-brother will be 
excluded. The learned author states that 
it is impossible to see, why a half-sister 
should come in while a half-brother 
should go out, in such a group of heirs 
and suggests that one way of avoiding 
this anomaly is to hold that a full brother 
or full sister will exclude both a half- 
brother and half-sister, 


3. In Rangammay. Annapurnamma}, the 
question arose under the following cir- 
cumstances: A had two daughters B 


-and G from his first wife and a daughter 


D from his second wife. After A’s 


death, his junior wife was in possession 


of the property as a limited owner, as his 
senior wife had pre-deceased him. After 
her death, Bbrought asuit against Cand D 
for partition. After preliminary decree 
B died. A question arose whether G the full 
sister was the sole heir of B or whether 
D who was only a half-sister was also 
entitled to be brought on record as a 
legal representative of B who had 
died intestate after the Hindu Succession 
Act come into force, It was held that the 
succession to B was regulated by 
section 15 (2) of the Hindu Succession 
Act and that her heirs were.the heirs of 
her father ‘A’ ; that the rule contained in 
section 18 of the Act that in all cases of 
successicn the heir related to .an intestate 
by full blood should be preferred 
to the heir related by half-blocd, should 
be applied too as falling within section 
15 (2) of the Act; and that thus. G was 
the sole heir of B, who was a full sister 
and was alone entitled to be susbtituted 
in her place. It was pointed out in this - 
decision that ‘“‘Upon this interpretation 
some incongruities were possible, but it 
would not constitute any justification in 
departing from the interpretation which 
its plain language fully justified’’.. The 
Advocate for the unsuccessful petitioner 
in that case pointed out that the principle 
of an illustration appearing in the com- 
mentary to the book on Hindu Law by 
Mulla (12th Edn.) under section 18 
was diametrically opposed to the princi- 
ple of another illustration appearing 
in the commentary te section 15 of the 
Act. Inthe eighth illustration appearing 
in the commentary to section 18, what the - 
learned author has done is to give effect 
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to the principle incorporated in section 
«18 and to say that in circumstances similar 
to those in the present case a half-sister was 
‘excluded by a full sister. Butin the third 
illustration appearing under the com- 
mentary to section 15, this principle has 
been overlooked .and it is stated that a 
brother and a step-brother were both 
entitled to shares in the property of the 
sister,” This illustration has been remo- 
delled after the error in it was pointed out 
in Rangamma v. Annepurnamma', as 


stated in the foot-note at page 842 of 


Mulla’s Hindu Law, Thirteenth Edition. 


4. In Swaran Singh and others v. Shrimaiz 
Dhan Kaur and others?, the same questicn 
arising as in the present Civil Revision 
Petition came up for consideration. It was 
held in that decisicn that so far as the 
brothers and sisters in Entry II, Glass II 
of the Schedule to the Hindu Succession 
Act are concerned, they are the children 
of the deceased father and therefore the 
nature of their relationship must be taken 
‘to be the same, with the result that the 
full brother of the deceased would exclude 
a half-sister, The said decision clearly 
supports the claim of. the petitioner in 
this case, 


5. Havingregard to the fact that there 
is no authoritative decision of this Court 
on this point, I am of opinion that the 
question involved in‘this revision petition 
should be decided by a Bench of this 
‘Court. The Civil Revision Petiticn is 
therefore directed to be placed before 
His Lordship the Chief Justice for being 
referred to a Bench for decision. 


Pursuant: to the above order the peti- 
tion came on for hearing before the 
ench (Vetraswami, C.J. and V. V. 
Raghavan, J.) . 


T.R. Rajagopalan, for Petitioner. 

P. Ananthakrishnan Nair, for Respondent. 

tg Judgment of the Court was delivered 
y 


Veeraswami, G: J.—We are unable to sce 
any point in the Civil Revision Petition. 
The order of the Court below, which is 
sought to be revised, merely directed that 
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the half-brother of the plaintiff and his 
sister, defendant, should be regarded as 
the legal representatives of the deceased. 
That is only for purposes of conducting 
the litigation and for representation of 
the deceased’s estate, That cannot be 
regarded as a final decision on the ques- 
tion, who is the heir of the deceased. 
Apparently, as a question of law, 
Sadasivam, J., thought fit to refer the 
revision, petition itself for disposal by a 
Division Bench. But this is a revision 
under section 115 of the Code of Civil 
Procedure and no question of jurisdiction 
arises, A mere question of law can 
in no sense be regarded as one involving 
jurisdiction. Nor is there any question 
of material irregularity, In the circum- 
stances, all that we need say is that the 
decision to bring the half-brother and the 
sister, defendant, on record as the legal 
representatives of the deceased should 
not be taken as concluding the question 
as to who is the heir of the deceased plain- 
tiff. That will have to be decided in the - 
main suit. Subject to these observations 
the petition is dismissed. No costs, 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:— V, Ramaswami, F. 


Petition dismissed. 


Gangayyaandanother .. Appellanis* 
v. 

S. Mandan Chand Samdaria and 
others. .. Respondents, 


Madras Gity Tenants Protection Act (III 
of 1922), section g—Lease of land— Tenants 
putting up superstructure—Protection claimed 
under séction g—Date of commencement of 
Jease—Lease-deed  unregistered—-Signed by 
agent of lessor alone—Effect—Reliance for 
collateral purpose permissible. 


An instrument signed by the lessor alone 
or by the lessee alone would cperate as 
an agreement to lease or a rent note, 


[Para, 3.] 


An unregistered lease deed signed Ly the 
agent of the lessor alone could be relied on 
for the purpose of proving the nature and 








*S.A. Nos. 657 of 1970 and 119 of 1971. 
6th July, 1972, 
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character of possessian of the defendants 
and ako the date from which such posses- 
-sion in the hands of the defendants com- 
menced, Para, 3.] 


Cases referred to: 


Ram Abatar v. Shata Bala, A.I.R. 1954 
‘Gal. 207; Hari Prasad v, Abdul Hua, A.UR. 
1951 Pst. 160; In re Therawittil Karnavan, 
(1956) 2 M.L.J. 573: A.LR. 1957 Mad. 
73. 

Appeal against the Decrees of the Court 
of the Principal City Civil Judge, Madras 
in Appeal Suit Nos. 349 of 1968 and 14 of 


1969. preferred against the decree of’ 


the Curt of the Third Assistant City 
-Givil Judge of Madras in Original Suit 
No. 43 of 1966. 


M.S. Abdul Azeez and R. Srinivasan, for 
Appellants. 


P.V. Subramaniam, for Respondents, 
The Court delivered the following - 


Jupcment:—These two Second Appeals 
have been filed by two separate defendants. 
The respondents herein are the plaint ffs 
in the suit, The suit was filed for 
recovery of possession after removing the 
superstructure and for costs, It was the 
case of the plaintiffs that the defendant- 
appellants were the tenants of two separate 
portions of the suit land on a monthly 
rent of Rs. 4 and that the tenancy, was 
terminated by notice dated 2oth October, 
1964. The defendants pleaded that the 
tenancy was from rst April, 1955, prior 
‘to‘the coming into force of the Madras 
Gity Tenants’ Protection (Amendment) 
Act, 1955 and that, therefore, they, were 
‘entitled to the protection under section 9 
ofthe Act. Theonly question therefore 
before the Courts below was whether 
the tenancy commenced prior to rath 
September, 1955, on which date the 
Madras City Tenants’ Protection (Amend- 
ment) Act came into force as contended 
by the defendants or whether the tenancy 
was created only on and from Ist April, 
1956 as contended by the plaintiffs. 


2. The defendants apart from their oral 
evidence relied on Exhibits B-19 dated 
ist April, 1955 in support of their con- 
tention that the tenancy commenced 
from ist April, 1955 and not from Ist 
April, 1956. Exhibit B-19 is a lease deed 
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executed between the ist defendant and 
the power ofattorney agent of the prede- 
cessor-in-title of the plaintiffs. This 
deed is signed by the agent of the lessor 
alone and it has not been signed by the 
defendants. It purports to be a lease for 
a period of three years, but it has not 
heen registered. On the ground that 
Exhibit B-19 is an inchoate or Incomplete 
document and also on the ground of 
want of registration the Courts below 
have held that the document could not 
be relied on for any purpose, 


3. In this second appeal, the learned 
Counsel for the appellants contended that 
though Exhibit B-19 could not be relied 
on for the purpose of proving a lease it 
could be relied on for a collateral purpose 
of proving the nature and character of 
the possession of the land in the hands of 
the defendants and to find out from what 
date the possession was obtained by the 
defendants, In my opinion the learned 
Counsel for the appellant is well-founded 
in this contention. Under paragraph 3 
of section 107 of the Transfer of Property 
Act, where a lease of an immovable pro- 
perty is made by a registered document, 
such instrument shal] be execnted by both 
the lessor and the lessee, It has been 
held by a Division Bench of the Calcutta 
High Courtin Ram Abatar v. Shata Balat, 
that the requirement of section 107 of 
joint execution by the lessor and the lessee 
applies only to a case where a lease of an 
immovable property is made by a regis- 
tered instrument, Apart from this, an 
instrument signed by the lessor alone or 
by the lessee alone would operate as an 
agreement to lease ora rent note... .vide 
Hari Prasad v. Abdul Huqg*, Therefore, 
Exhibit B-19 could also be relied on by 
the lessee as a defence to the action for 
eviction subject to the other conditions 
in section 53-A, Transfer of Property Act. 
Even otherwise, though Exhibit B-19 
is not admissible for proving the terms of 
the tenancy, in my opinion, it could be 
relied on for the purpose of preving the 
nature and character of possession of the 
defendants and also the date from which 
such possession in the hands of the defen- 
dants commenced. This view is suppor- 
ted by the ratio of the decision in In re, 





| ne kaa 
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Tharawittil Karnavan?, That was a case 
where a raji decree, under which defen- 
dants were allowed to be in possession 
of the properties as permanent tenants 
subject to a condition that they should not 
mortgage or ‘assign or otherwise the 
prop“rty, was not registered. The raji 
decree. was therefore held to be inadmissi- 
ble in evidence, But the learned Chief 
Justice, speaking for the Bench, held 
“though Exhibit A-r (raji decree) was 
inadmissible for want of registration, it 
is now well-established that such a docu- 
ment can be looked into for other and 
collateral purposes particularly to ascer- 
tain the nature of possession which a party 
obtained under that document.” In 
particular, the Bench relied on the date 
from which the defendants in that case 
got possession under the raji decree for 
the purpose of holding that the defendants 
had perfected the right to permanent lease 
by adverse possession, The learned 
Judges had considered that the date of 
the document or the date from which the 
possession was obtained under an invalid 
document is a collateral purpose and for 
finding out the date of commencement 
of possession the invalid document could 
be relied on. 


4. In this case, Exhibit B-19 is dated 
ist April, 1955 and it has been signed 
by the power of attorney agent of the 
lessor, The defendants are therefore 
clearly entitled to rely on this date in 
support of their contention, As already 
stated, there was no dispute as to the 
tenancy because the suit itself is based 
on the tenancy and termination of the 
tenancy. But the only dispute was as 
to when the tenancy commenced. In 
my opinion, the defendants are entitled 
to rely on Exhibit B-19 for the purpose 
of proving the commencement of posses- 
sion as tenants. It may also be men- 
tioned that in reply to the notice of termi- 
nation dated goth October, 1964 issued 
by the plaintiffs, the defendants sent a 
reply notice dated 27th October, 1964 
in which they specifically stated that the 
tenancy commenced before roth Septem- 
ber, 1955, when the Madras City Tenants’ 
Protection (Amendment) Act, 1955 came 
into force and that, therefore, they are 
entitled for protection under the amended 
es 

1. (1956) 2M.LJ. 573 ; ATLR.1957 Mad. 73. 
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Act. In spite of this specific case of the 
defendants the plaintiffs in the plamt did 
nol state as to when the tenancy com- 
menced. It merely stated that the defen- 
dants were tenants under ‘the plaintiffs, 


that the plaintiffs had terminated , their 


entitled to recovery possession. 
¢ 


tenancy by notice dated: 30th October, 
1964 and that therefore the plaintiffs were 
The 
plaintiffs have not produced their account 
books to prove that the tenancy com- 
menced only from 1st April, 1956. It is 
true that the onus of proving that the 
defendants were entitled to the protection 
under the City Tenants’ Protection Act 
was on the defendants, but they have 
discharged that onus by producing evi- 
dence in support of their case that the 
tenancy commenced on and from st 
April, 1955. There is na evidence 
contra on behalf of the plaintiffs to dis- 
prove that evidence of the defendants. 


5. For the foregoing reasons, I hold, 
reversing the findings of the Geurts below, 
that the tenancy commenced on and from 
ist April, 1955 and that, therefore, the 
defendants-appellants are entitled to the 
protection under the Madras City Tenants 
Protection Act. In view of the above 
findings, it is not necessary to consider 
the alternative cese of the defendants 
based on the provisions of section 53-A of 


.the Transfer of Property Act. Thesecond 


appeals are, therefore, allowed end the 
decrees of the Courts below are set aside. 
The suit will have to be taken on file and 
disposed on the basis that the defendants 
are entitled to the benefits of the City 
Tenants Protection Act, The defendants 
will be entitled to their costs in the lower 





appellate Gourt and in these second 
appeals, No leave, 
S.J. Appeals allowed, 
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IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. -_— 
"(Special Original Jurisdiction.) 
PresenT.— 7. Ramaprasada Rao, F. 


T. N. Kamala Petitioner * 
D. i E l 
The, Director of School Education? 
 Madras-6 and another .. Respondents. 


Constitution of India (1950), Article 226— 
Private School—Contract of service between 
teacher and management— Termination. of the 
services of teacher by management—Order of 
the Director of School Education sustaining 
the order of management— Whether writ lies. 


Rules under Article 226 of the Censti- 
tution have been invariably issued only 
in cases where the rights slope fromthe 
exercise of statutory power or a power 
attributable to a rule framed under a 
statute, . But as long as such a power is 
not referable to any such provision of law 
and if it is not in dispute that such rights 
spring only from a contract of Service, 
no rule in the nature of certiorari or any 
other rule under Article 226 of the Consti- 
tution can issue so as to set right grievances 
which arise from contracts simpliciter. 

[Para. 3.] 


In respect of all rights springing from a 
contract of service, and particularly in 
contracts entered into between master and 
servant, the Court cannot interfere with 
the orders passed by the authorities who 
administratively function to deal with 
such situations and whose power is not 
derived from or attributable to any 
statute or statutory rule, [Para. 5.] 


Cases referred to: 


D. F. O., South Kheri and others v. Ram 
Saneshi Singh, (1970) 1 S.CQ.W.R. 1943 
Daryao v. State of U. P. , A.I.R. 1961 S.C. 
1457 : (1962) 1 S.C.J. 702 : (1962) 2 
An.W.R. (S.G.) 16 : (1962) 2 M.L.J. 
(S.C.) 16 : (1962) 1 S.G.R. 574. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in 
the affidavit filed therewith the High 
Court will be pleased to issue a writ 
Fe 
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of certiorari calling for the records passed 
by the first respondent on 29th January, 
1970 in his R.G. No, 222836/G7/67 and 
quash the same. 


M. Sundaram and V» Narayanaswami, for 
Petitioner. 


T. Sathiadev, Assistant Government 
Pleader, for ist Respondent. 


M. K. Nambiar for’ N. A. Subromanian 
and V.: Manivannan, for 2nd Respondent. 


The Court made the follcwing 
the 


service of the second respondent on and 
July, 1959. Under the Educational 
Rules which are adapted more as guide- 
for the management of schools 
like the second respondent, the teachers 
entertained by private schools are to enter 
into a contract of service with the manage- 
ment. It is not in dispute that on the 
date of the entry into the service of the 
second respondent the petitionfr so 
entered into a contract. Jnter alia the 
contract previded that if a teacher in 
service of a school of the kind in question 
is charge-sheeted on accovnt of some 
misconduct or any violation, a higher 
hierarchy is prescribed for the purpose of 
scrutinising the regularity or propriety of 
the orders passed by the management in 
relation to such charges. For example, 
if a teacher’s services are terminated 


‘she has a right of appeal to the Inspectress 


of Schools, and as against that a repre- 
sentation can be made to the Director 
of School Education and so on. In the 
instant case, after the petitioner was con- 
firmed in her post on and July, 1960 
certain charges were levelled against her 
and the management called upon the 
petitioner to explain and conducted 
thereafter anenqniry. Atsuch an enquiry 
the services of the petitioner were ter- 
minated on 23rd April, 1965. On an 
appeal preferred by the petitioner te the 
Inspectress of Schools, the petitioner’s 
appeal was allowed and she was directed 
to be reinstated, When the petitioner 


rejoined duty on gth December, 1.965, 


she was confronted again with certain 
other charges and on the basis of the said 
set of charges the petitioner’s services . 
were once again terminated on 11th 


April, 1966.° The petitioner preferred 


I KAMALA v. DIREGrOR OF SCHOOL EDUCATION ( Řamcprasada Rao, F.) 


an appeal to the Inspectress of Schools 
who allowed the appeal and directed 
the reinstatement of the petitioner in her 
order dated 24th November, 1956. The 
petitioner, however, was not taken in 
service nor was her salary paid during 
the period when she was kept out of 
service, The petitioner, therefore insti- 
tuted two suits, one O,S. No. 611 of 
1969 in the Sub-Gourt, Tiruchi,..for a 
declaration that the termination of her 
services was not legal and that she was 
entitled to reinstatement and she also 
claimed incidentally damages. In 
another suit which was later brought to 
the Sub-Gourt, Tiruchi on transfer and 
numbered as O.S. No. 133 of 1970, the 
petitioner claimed salary for the period 
commencing from 23rd April, 1965 to 
8th April, 1956. The second suit was 
decreed and the first suit was dismissed. 
In the course of the suit, but after the 
original pleadings were concluded, both 
the plaintiff (petitioner) and the defen- 
dant (second respondent) filed additional 
pleadings as a result of the supervening 
information by then obtained by them 
as ə result of the Director of School 
Education allowing an e2ppeal said to 
have been preferred Fy the management 
against the order of the Inspectress of 
Schools dated 24th November, 1966. 
It is common ground that the Director 
of School Education without hearing 
the petitioner by order dated agth 
January, 1970 reversed the order of the 
Inspectress of Schools and sustained the 
order of termination of services made by 
the second respondent. It is not clear 
whether the petiticner has followed up 
the decree of the lower Court where- 
under her suit for declaration that her 
services wtre wrongly terminated was 
dismissed, by filing an appeal against it. 
But, the learned Counsel for the peti- 
tioner states that the time for appeal is 
not yet over. It is in such circumstances 
that the petitioner has filed this writ peti- 
tion questioning the order of the Direc- 
tor of School Education passed on 29th 
January, 1970. 


2. The petitioner’s case is that the first 
respondent, when he disposed of the 
representation or further -appeal filed 
by the second respondent ought to have 
given her an opportunity and thereafter 
considered the case on merits and passed: 


6i 


an order. In the absence of such a just 
or a fair hearing it is stated that the 
challenged order suffers from the viola- 
tionof the principles of natural justice. 
On the other hand, the learned Counsel 
for the second respondent states that it 
cannot be disputed that any right which 
the petitioner had in relation to the 
services here with the second respondent 
sprung from a contract of service, and 
the procedure for redress contemplated 
in the said contract of service was not 
formulated by reason of any statutory 
provision orrule but as a result of admini- 
strative convenience, It is therefore said 
that as the order of termination of services 
was one passed in the administrative 
capacity of all the authorities who were 
called upen to adjudicate on the grievance 
of the petitioner, and as such an order 
is not derivable from any statutory rule, 
this Gourt cannot issue a rule under 
Article 226 of the Constitution. In the 
alternative it is stated that as the grievance 
is referable to a contract of service as 
between a servant and a master, such 
matters can be effectively adjudicated 
in civil Courts and that remedy having 
been already availed of by the petitioner 
by filing two civil suits above referred 
to, the petitioner cannot once over invoke 
the extraordinary jurisdiction of this 
Court for the issuance of a rule in the 
nature of certiorari. 


3. itis notin dispute that the so-called 
rights of the petitioner vis-a-vis the second 
respondent sprung from the contract of 
of service which by itselfdoes not spring 
from or is attributable to any provisicn 
statute or rule therein, In those cir- 
cumstances it has to be considered whether 
a rule under Article 226 of the Consti- 
tution can issue. No doubt the march of 
law has been very fast in the matter of 
the issue of rules under Article 226 to 
quash the orders of Tribunals exercising 
power and dealing with the rights of 
two parties before it, In all such cases 
rules have been issued ever since the 
adoption of the extraordinary writ 
jurisdiction by Courts either on the ground 
that the authority dealing with the sub- 
ject-matter failed to act in accordance 
with the guidelines set under the Act 
or the rules concerned, or while exer- 
cising such power failed to cbserve the 
elementary principles-of natural justice 
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such as hearing the aggrieved party 
before coming ts a conclusion. But all 
such rules have been invariably issued 
only in cases where the rights slop: from 
the exercise of statutory power cr a 
pow?r attributable to a rule framed under 
the statute. But as long as such a power 
is not referable to any such provision of 
law and if it is not in dispute, as in this 
case, that such rights sprung enly from 
a contract of service, then it is rightly 
contended by Mr. Nambiyar, learned 
Counsel for the second respondent that 
no rule in the nature cf certiorari or any 
other rule under Article 226 of the Con- 
stitution can issue so as to set right grie- 
vances which arise from contracts simpli- 
citer, i 


4. The argument of the learned Counsel 
for the p2titioner is that though apparently 
the grievance of the petitioner could be 
yedressed only in accordance with the 
terms of the contract yet it was the duty 
of the authorities dealing with such 
situations to act judicially, and therefore, 
in accordance with the principles of 
naturaljustice. Inthe mainitis stressed 
that as the first respondent disposed of 
the appeal without giving the petitioner 
any opportunity to make her rep-esen- 
tations, the challenged order has to be 
removed because of the violation of the 
principles of fair hearing. But our Courts 
hav? consistently held that in cases where 
Tribunals are not acting judicially or 
quasi-judicially but only interpreting 
the terms of a contract in juxtaposition 
to the material connected with it, then 
that body being purely an administrative 
body need not be bound by the prin- 
ciples of natural justice including the 
rule of fair hearing. Reliance, how- 
ever, was placed by the learned Counsel 
for the ptitioner on the decision in D. F 
O., South Kheri and others v. Ram Saneshi 
Singh}, ‘That was a case where disputes 
arose out of the terms of the contract 
entered into between a contractor and a 
Divisional Forest Officer when the con- 
tractor complained of lack of observance 
of the principles of natural justice when 
the dispute was considered and disposed 
of by the concerned authorities, The 
Supreme Gourt said that a p®*tition in 
the nature of a writ under Article 226 is 
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certainly maintainable,evcn though the 
right to relief arose out of an alleged 
breach of contract providedfurther the 
action Challenged was of a public autho- 
rity investcd with statutory powcr, Even 
if it is assumed that the first respondent 
was acting as a public authority it can- 
not be said that he was investcd with 
statutory power when he dealt with the 
contract of service and passcd orders 
thereon. That such an investiture of 
power under a statute or a rule there- 
under is the sine qua non for an aggrieved 
party to invoke the extraordinary juris- 
diction of this Gourt or the Supreme 
Court under Article 226 or under Article 
32 of the Constitution is well settled. 
The decision citcd therefore does not 
apply to the facts of this case, 


5. On the above broad principle it 
cannot be disputed that in respect of all 
rights springing from a contract of service, 
and particularly in contracts cntered into 
between master and servant, this Court 
cannot interfere with the orders passed 
by the authorities who administratively 
function to deal with such situations and 
whose power is not derived fiom or 
attributable to any statute or statutory 
rule. On this ground alone the petitioner 
should fail. 


6. Even the altcrnative argument of 
the learned Gounsel for the ord 
respondent has force, The petitioner 
availed herself of the altcrnative remedy 
of filing a civil suit for the vindication of 
her rights, and particularly for the relief 
of setting aside the order of tcrminaticn 
and for her reinstatement. In that suit 
though not directly but indirectly, the 
order of the first respondent alto was 
broughtinto record, Thelearned Subordi- 
nate Judge, hnwever, could not consider 
this aspect fully because of the pendency 
of this writ petition in this Court but 
has- given the answer to the issue framed 
in the suit as follows. The main issues 
that were framed in addition to the issues 
already framed were, whether the 
termination of services of the plaintiff 
(petitioner) is wrongful for all or any 
of the reasons stated in the plaint, and 
whether the order of the Inspectress of 
Girls Schools, Thanjavur, dated 24th 
November, 1966 has become final and 
binding on the defendant (second res- 
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Pondent). On the second issue as above 
the Court found that the order of the 
Inspectress of Girls Schools, Thanjavur, 
has not become final. That the first 
respondent set aside that order was to 
the knowledge of the petitioner before 
issues were framed, That answer given 
to the second issue as above impliedly 
means that the learned Subordinate Judge 
was of the view that the first respondent’s 
action in having reversed the order of 
the Inspectress of Schools was correct. 
I have already referred to the fact that 
the pttitioner intends to take up the 
matter further in appeal to the appro- 
priate Court, In those . circumstances 
M`. Nimbiar laid stress on the fact that 
th> pcesent judgm*nt as it stands between 
the sam? parties in a civil action which 
has concluded is res judicata and that 
decision until otherwise disturbed by 
the app2llate Court, governs the issue. 
Tat Supreme Court has applied the 
principles of res judicata even in a case 
where the High Court considered a writ 
prtition an m?rits and dismissed the 
sam? even at the admission stage, 
Warn the aggrieved party went up to the 
Supreme Court under Article 32 of the 
Constitution on the same issue the 
Supreme Court said in Daryao v. State of 
U:tar Prad:shk! that the decision of the 
High Court 01 m¢rits in such proceed- 
ings would opsrate as res judicata though 
not on the popular accepted technical 
basis of the rule of res judicata as found in 
section 11 of the Code of Civil Procedure 
but under the common law, The peti- 
tioner has chosen an alternative form. 
She could not obtain relief in the civil 
Gourt, She is agitating before m> the 
question whether the first respondent’s 
order is regular or propr, By necessary 
implication this matter has also been 
indirectly but eff:ctively adjudicated by 
the civil Gourt in the suit referred to. 
In view of the decision of the Supreme 
Gourt referred to above as that decision 
is that of a comp*tent jurisdiction, that 
decree in so far as it has not been dis- 
turbed or set aside otherwise would 
ap2rate as res judicata and would bind 
the petitioner, In such circumstances, 
--I am unable to exercise my discretion as 





1. (1962) 1 S.CJ. 702: (1962) 2 An WR. 
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at present and issue a rule in the nature 
of certiorari to remove the order ef the 
first respondent. 


7. I have already referrcd to the fact 
that such rules cannot is: ue against orders 
which spring from a contract of service. 
For all these reasons, the petition is dis- 
missed, There will be no order as to 
costs, 


S.J. 


Petition 
dismissed, 


IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS 


PrRESsENT.— K, Veeraswimi, G.F. and P. R. 
Gokulakrishnan, F. 


Vaiamalaimuthu Seelaraja Pandian 


A et 


etc. -. Appellants” 
v. 

Krishnaswami Kamaya Naicker and 
others etc. Respondents. 


The Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act (XXVI of 1948), 
section 45 (2) (b)—Application for main- 
tenance—Impartible Estate—Persons entiiled 
to maintenance—‘‘ Previous proprietor” — 
Maning of —The Madras Impartible Estates 
Act (IT af 1904), section 9. 


Though for the purpose of succession 
an impartible estate has to be regarded 
as the prop¢rty of a joint Hindu family, 
the concept has-never been extended to 
its full implications. The concept is 
limited only to the right. of survivorship, 
and not to the other rights of a member 
of a Hindu joint family, to the right of 
partition, the right to restrain alienations 
by the head of the family except: for 
necessity, and the right of maintenance. 
But apparently based on affinity or close 
kinship the right to maintenance of 
some only of the members of the joint 
family has been developed and recog- 
nised but only by custom. [Para, 2.] 


The expression ‘previous proprietor’ in the 
contex: of and in the principle of survi- 
vorship being applicable to succession 
tc impartible estates, can but refer to a 
former proprietor from whom succession 
has descended, That, for instance, would 
exculde analience of the estate. Clause 





* S.T.A. Nos. 28, 29, 30,31, 32, 34, 35, 36, 37, 38, 
39, 40 and 41 of 1964. 13th August, 1971, 
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(a) ofsection 9 of the Impartible Estates 
Act isemore compartible with the con- 
struction that the previous proprietor 
should have been the stock of the descent. 


That clause suggests that maintenance is 
contemplated only to those relations in 
the lineal line, and that too confined 
to son, grandson and great grandson in 
the male line. Itcannot be the intention 
of the phrase ‘any previous proprietor’ 
to throw open the right to maintenance 
to a descendent of one who was not the 
stock of descent, and from whom the 
succession to the estate has not descended 
to the present proprietor, [Para. 3.] 


Cases referred to: 

Chinnath2yi alias Veeralakshmi v. Kulasekara 
Pandia Naicker and another, 1952 S.C.R. 
241 : (1952) 1 M.L.J. 292 : 1952 
S.c.J. 1 : ALR. 1952 S.C. 29; 
T. B. S. S. Rajaya Pandia Nayakkar v. 


Krishnaswami Kamiya ‘Naicker, Cuil 
Appeal No. 676 of 1953; Pushpavathi 
Vijayaram v. P. Visweshwar, (1964) 2 


S.G.R. 403: A.LR.. 1954 S.C. 118. 
I. T. Gomnissioner v. Krishna Kishore, 68 
I.A. 155 : (1941) 2 M.L.J. 972 : ALR. 
1911 P.G. 120; Krishna Bahadurv. Rajeswara 
Rao, 68 I.A. 181: 1.L.R. (19 42) Mad. 419: 
(1942) 1 M.L.J. 132: A.L.R. 1942 P.C. 3; 
Raja Krishna Yachendra v. Raja Rajeswara 
Rao, 68 I.A. 181 : A.LR. 1942 P.C. 
g : (1942) 1 M.L.J. 132 : LL.R. 1942 
Mad. 419. 

Appzal against the decre? of the Court of 
the Estates Abolition Tribunal, Madurai 
dated 7th December, 1963 and made in 
O.P.Nos. 350 of 1962, 354 of 1962, 355 
of 1962, 356 of 1962, 19 of 1963, 33 of 
1963, 59 of 1963, 60 of 1963, 61 of 1963, 
62 of 1963, 63 of 1963, 64 of 1963, 77 Of 
1963, 76 of 1963 respectively. 

V. Vedantachari, T. Rangaswami Iyengar 
and A. Venkatesan, for Appellant. 
TheGovernm:znt Pleader, M.V. Ganatat'z, 
K.S. Champakesa Iyengar, K.G. Srinivasan, 
S. Ramısubramaian, and S, Sundaram, for 
Respondents, 

The Judgment of the Gourt was delivered 
by 

Veeraswami, G.F.—One Vadamalaimuthu 
Seelaraja Pandian, having filed before 
the Estates Abolition Tribunal, Madurai, 
his application under section 45 (2) (6) 
of-the -Madras Estates (Abolition. and 
Gonversion into Ryotwari) Act, 1948, 
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has appraled to this Court. The Bədi- 
neickanur Zamin was notified and taken 
over under the provisions of that Act. 
He had applied under section 42 (1) for 
a declaration that he was entitled to half 
the advance compensation, but this 
claim was unsuccessful, and does not 
survive now. The appeal is only con- 
fined to the maintenance claimed in 
the alternative. On the death of T. V. 
K. Kamaraja IJ on 16th February, 1941, 
the succession dispute ended in favour 
of T.B.B.S. Rajeya Pandia : Chinnathayt. 
alias Veeralakshmi v. Kulasekara Pandta 
Naicker and another1, Veeralakshmi, the 
widow of T.V. K. Kamaraja IT edopted 
to her late husband a son by namie Sri 
S. Krishnaswamy, on 25th Merch, 1953. 
The validity of the adoption was even- 
tually upheld by the Supreme Court in 
T.B.S.S, Rajaya Pandia Nayakkar v. Krishna- 
swami Kamaya Naicker®, The appellant as 
the son of T.B.B.S. Rajaya Pandia, claims 
to be entitled to maintenance under 
section 45 (2) (b). We may mention 
that the appellant’s great grandfather, one 
Sundara Pandia, had executed a relin- 
quishment of his right to the estate, the 
terms of which have been extracted in 
Chinnathayi v. Kulasekara Pandiat, but 
the history of litigation in respect of the 
relinquishment shows that the relinquish- 
ment was to get out of the way the succes- 
sion of T. B. S. S. Rajaya Pandia. 


2. Section 45 (2) (b) directs the Tribunal 
to determine the aggregate compensation 
payable to certain persons, considered 
as 2 Single group, and among those are 
the persons who, immediately before the 
notified date, were ‘entitled to main- 
tenance out of the estate and its income 
either under section 9 or 12 of the Madras 
Impartible Estates Act, 1904. Section 9 
ofthe 1904. Act mentions certain persons as 
being entitled to theright of maintenance 
ovt of the estate and its income, For the 
present purpose, this section covers only 
the son, grandson, or great grandson 
in the male line, born in lawful wedlock 
or adopted, of the proprietor of the 
impartible estate, or of any previous 
proprietor thereof, Previous to the Act 
it had been established by a series of 
decisions that for the purpose of ascer- 


: 1.7 1952°S.C.R. 241 > ee I1MLJ. 292: 
1952: $.C.J.1 : ATR. 1952 S.C. 29, . - 
2. C.A. No, :670 of 1963. . = i 
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taining succession to an impartible estate 
the estate should be regarded as the pro- 
perty of a joint Hindu family, and section 
9 of the Impartible Estates Act has given 
eff ct to this principle, The appellant 
is not in direct line of T. V. K. Kamaraja 
II, but is the grandson of his paternal 
uncle Selaraja, the son of Sundara 
Pandia, in the third branch of the joint 
family. The adopted son, . Krishna- 
swimy belongs to the second branch, 
Tne question is whether on account of 
the fact that T. B. B. S. Rajaya Pandia 
was factually a landholder between 1941 
when | Krishnaswamy’s adoption to 
Kamraraja II was upheld, which as a 
result divested T. B. B.S. Rajaya Pandia, 
he could be regarded as the previous land- 
holder within the meaning of the section 
9g. In our opinion, the answer should 
be in the negative, Though for the 
purpose of succession the estate has to be 
regarded as the property of a joint Hindu 
family, the concept has never been 
“xtended to its full implications, As 
held in Pushpavatht Vijayaram v, P. 
Viswshw2rl, the concept is limited only 
to the right of survivorship, and not to 
the other rights of a member of joint 
Hindu family, tc the right of partition, 
the right to restrain alienations by the 
head of the family except for necessity, 
and the right of maintenance. But 
apparently based on affinity or close kin- 
ship the right to maintenance of some 
anly of the members of the joint family 
has been developed and recognised, but 
only by custom. Sir George Rankin 
pointed out in I. T. Gommissioner v. 
Krishna Kishore?, that the law was not 
that all male: members of the family 
were entitled to maintenance from an 
impartible estate, for, ‘it is contrary to 
much authority and practice and it 
would, in many if not in most’ cases, 
convert a heritage into a burden, If 
som? m°mbers have and some have not 
the right, although all are acqually ‘co- 
owners’ or ‘joint owners’ the differeace 
can-only be’ attributed to custom”. 
This view was reiterated in Krishna 
Bahadur v. Raeswara Rao®, Both in this 
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case, and in the earlier scase of Raja 
Krishna Yachendra v. Raja Rajesway'a Rao’. 
it was taken to be the law that junior 
male members of the family of the holder 
of an impartible estate, not being sons 
or brothers of the holder of an impartible 
estate, were not entitled under Hindu 
law, apart from proof of special custom 
or contract in that behalf, to mainte- 
nance out of the estate, The appellant 
has ‘not specifically claimed maintenance 
under section 12 of the Impartible 
Estates Act, and in any case, he has not 
established any special custom. His 
claim can succeed only if he shows that 
he is the son, or grandson, or great grand- 
son of any previous proprietor in the 


language of section 9. 


5. We areofthe view that the expression 
previous proprietor, in the context of and 
in the principle of survivorship being 
applicable to succession to impartible 
estates, can but refer to a former pro- 
prietor from whom succession has des- 
cended. ‘That for instance, would exclude 
analience of ‘the estate, Clause (a) of 
section 9 is more, Compatible, as we think 
with the construction that the previous 
proprietor should have been the stock 
of descent. Also, if Rajaya Pandia 
notwithstanding the factual position, were 
regarded as a previous landholder, that 
would result in, a legal inconsistency 
because, on his adoption in 1953. 
Krishnaswamy would succeed from the 
date of the death of Kamaraja II in 
1941 and by this principle of relation- 
back, he would divest Rajaya Pandia 
from the date Krishnaswamy succeeded, 
that is to say 16th February, 19141, There 
could then be no two proprietors holding 
the estate at the same time between 
the date of Kamaraja II’s death, and the 
adoption of Krishnaswamy. We do 
not think that the word ‘any’ in the 
phrase ‘any previous proprietor’ makes 
any diff*renc? to the appellant’s claim, and 
cannot be read in vacuo, but only in the 
context, Clause (a) of section g suggests 
that maintenance is contemplated only 
to those relations in the lineal line, and 
that too confined to son, grandson and 
great grandson in the male line. It 
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cannot be the intention of the phrase 
‘any previous proprietor’ to throw open 
the right to maintenance to a descendant 
of on® who was not the stock of descent, 
and from whom the succession to the 
estate has not descended to the present 
proprietor. 


On that view, the appeals are dis- 
missed, with costs of the first respondent. 


P.S.P. Appeals 

att dismissed. 
IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS, 


PresEnt.—V. Ramaswami, F. 


Madhi HussaiaKhin Ashurkhana 
E ıdəwmnts, r:presented by Muta- 
vallis and others Appellants* 


U. 


Manivanna Naicker and another 


Midras Gity Tenants Protection Act (III 
of 1922), section 9—Wkf Act (XXIV of 
1931), Sclion 36-A—Wskf—Tenancy of 
land bzlowging to wikf—Tenant putting up 
supzstructure—S it for  eviction— Tenant 
entitled to benefit under the Madras City 
Tenants Protection Act. 


The preamble to the Madras City 
Tenants’ Protection Act states that the 
Act isenacted ‘to give protection to 
tenants who in municipal towns and 
adjoining areas in the S*‘ate of Madras 
have constructed buildings on other’s 
land in the hope that they would not be 
evicted so long as they pay a fair rent 
for the land’. Unless the language 
clearly warrants otherwise, the provisions 
of the Act will have to be interpreted and 
und?rstood so as to give eff:ct to this 
object sought to be secured. 

[ Para. 3.] 


Tenancies of lands owned by wakfs or 
trusts or endowments are not excluded 
from the op*ration of the Act. The 
lands belonging to a wakf in respect of 
which there was a valid tenancy, are 
not excluded from the op°ration of the 
provisinns of section g of the Madras 
City Tenants Protection Act. 

he Para. 3.] 


*3.A, No. 1580 0f 1970, Ist September, 1972. 
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Section 36-A of the Wakf Act is not a bar 
to the applicab‘lity of section g of the 
City Tenants Protection Act to the 
lands held by wakfs, where there is a 
valid tenancy. [Para. 4.] 


Cases referred to: 


Doraivelu Mudaliarv. Natesa Gramani,I.L.R. 
(1924) 47 Mad. 761 (F.B.) : ALR. 
19:5 Mad.7:47M.L.J.211; Sundarestecrar 
D :wasthınam v. Marimuthu, I.L.R. (1963) 
Mad. 1054: A.J.R. 1963 Mad. 369; 
Dhainapalan v. Asst. Collector, Dindigul, 
(1956) 70 L.W. 133. 


Appeal against the decree of the City 
Civil Court, (First Additional Jucgr) 
Madras in App al Suit No. g1 of 1969 
preferred against the decree ofthe C.ty 
Civil Court (Fifth Assistant. Judge), 
Madras in Original Suit No. 152 of 1957. 


A. Kamala Devi and ÇC. Hanumantha Rao, 
fcr Appellant. 


G. Natarajan, for Respondent No, 1, 


M. A. Saff:r Sheed, S. I. S:miullch and 
S, M. Hameed Mohideen, for snd Re: pon- 
dent. 


The Court delivered the following 


Jupement.—The plaintiff, which is a 
wakf represented by its Mutavallir, is 
the appellant. The suit was filed for 
eviction of the first defendant fiom the 
suit property, namely, land and premises 
bearing door number 134-A, Peters 
Road, Reyapettah, Madras, There is 
no dispute now that the first defendant is 
a tenant of the land, and he had put up 
the superstructure thereon, There is 
also no dispute as to the validity of the 
tenancy in favour of the first defendant. 
The second defendant is the State Wekf 
Board. After issuing the- prercribrd 
notice, the plaintiff has filed the suit for 
eviction. The first defendant claimed 
that he was entitled to the benefit of the 
Madras Gity Tenants Protection Act, 
1922, as amended in 1955. He alco 
filed an application under section 9 for 
purchase of the land. 


2. The only point that arises for consi- 
deration in this second appral is ac to 
whether, in respect of a land which 
belongs to a wakf, a tenant could invoke 
the provisions of section g. The Jearned 
Counsel for the appellant contended that 


l) 


unlik? a trustee of Hindu Religious and 
Gharitable Endowments, a Muravalli of 
a wakf has no power to sell under any 
circumstanc’s, except with the sanctien 
` of the Wakf Board under section 36-A 
of the Wakf Act, 1954. It is true, that 
in a case not governed by the Madras 
Hindu Religious and Gha-itable Endow- 
ments Act, a trustee of Hindu Religious 
and Charitable Eidowments has power 
to sell, when the sale is for necessity or for 
the b*nefit of the estate, Prior to the 
passing ofthe Wakf Act, a Mutavalli had 
pow*r to sell only with the previous 
sanction ofa civil Court. Itis, therefore, 
contended by the learned Counsel that 
section 9 could not be invoked by a tenant 
of wakf property, 


3. The preamble to the Madras City 
Tenants’? Protection Act states that the 
Act is enacted “to give protection ta 
‘enants who in municipal towns and 
atjoining areas in the State of Madras 
hav? constructed, buildings on others’ 
linds in the hope that they would not be 
‘victed <o long as they pay a fair rent for 
he land”. Unless the language clcarly 
warrants otherwise, therefore, the pro- 
visians of the Act will have ta be inter- 
preted and understond so as to give effect 
tn this objèct sought to be secured. 
Section 1 (3) excludes the application of 
the Act to certain tenancies of land. 
tenancies of lands owned by wakf* or 
Trusts or endowments are not excluded 
from the optration of the Act, It would 
not also be correct to ascyme that the 
draftsman and the Legislature were not 
aware of tenancies of lands b*leng'ng 
to wikfs and other trusts, That the 
definition of “Landlord”? under secticn 2 
(3). includes a trustee or Mutavalli, 
could not be disputed, as in such a case 
the trustee or Mutalvalli is acting on 
behalf of the legal owner, namely, the 
deity or Almighty, If any authority is 
reqrired for thie purpose, we may refer 
to Doraivelu Mudaliar v. Natesa Gramani}, 
That the first def-ndant is a tenant in 
respect of the suit land and there is a 
valid tenancy in his favour, are not dis- 
puted, Therefore, primz forcie the Act 
applies to the instant case, But the 
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learned Counsel for the appellant placed 
reliance on the Explanation to section 9 
and contended that the Act is applicable 
only to cases where the Mutavalli weuld 
be entitled to sell the land without the 
concurrence of a third party authority. 
The Explanation to section 9, as it 
originally stcod before its amendment; 
ran as follows: 


“Land? means the interest of the-land- 
lord in the land and all cther interests 
which he can convey under any power.” 


Even as the Explanation stood befcre 
the amendment this ‘Ceurt held in 
Dorawelu Mudaliar v. Natesa Gramani}, 
that the definitie n cfland given insection 
g was descriptive of the interest of the 
landlord and the explanation wes inserted 
ta provide that the whnle of the interert 
of the landlord shall be conveyed to the 
tenant, not merely hie own interest but 
any other interest which he could con- 
vey under any power. The learned 
Judges alro held: 


“A trustee landlord can convey the 
interest of the trust in — certain 
given circumstances, Two of those 
circumstances have been already refrr- 
red to, necessity and benefit for the 
trust—and I thirk thfre ie aeded a 
further one by this rew Act IIT of 1922, 
namfly, when a tenant har Feen in 
possession of the land and Far put up 
a superstructure nn the land and to 
eject whom would be in certain cir- 
cumstances plainly inequitable with- 
out compentation, ard in other cir- 
cumstances. such as the one contem- 
plated by the section would be ineqni- 
table witheut giving him an oppportnu- 
nity nf acquiring the land for himself 
on payment”. 


The Explanation to section g, after its 
amendment, reads as follows: 


Land’ means the interest of the Jand- 
Jord in the land and all other interests 
which he can canvev urder any power 
and includes alco the friture Interest 
which a trustee can convey under the 
power possessed hy him ta convey 
trust property when necessity ex‘sts 
1 47 MLI 2tty (1924) TLR 47 Mad, 764 
at7i2 (EA): ALR, 1933 ad, fa 
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for the same or the alienation of the 
. propérty is for the benefit of the estate 
or trust”, i 


- 


It. will be seen that all the words used in 
the Explanation as it originally stood, 
have also been incorporated in the amend- 
ed Explanation. In my opinion, thè 
amendment was not intended to restrict 
the scope of the application of section 9, 
but rather it was intended to enlarge the 
definition or to remove the doubts, if 
any, and give effect to the decision of the 
Full Bench in Daraivelu Mudaliar v. 
Natesa Gramani!, This was also so held 
by a Division Bench of this Gourt in 
Sundareswarar Devasthanam v. Marimuthu®. 
In this connection it is useful to refer 
to the decision, of a single Judge of this 
Gourt in Dhanapalan v. Assistant Collector, 
Dindigul®, It was held in the latter 
case that the Explanation to section 9 1S 
only descriptive of the character of the 
land and therefore, what the latter halfof 
section 9 m@ant is that lands, which could 
be alienated for necessity or benefit, 
are also included in the definition of land. 
As already stated, having regard to the 
object sought to be secured, it is difficult 
to see how the libility imposed under that 
Act on a trustee, who is also a landlord 
to sell the land, could be defeated by the 
latter halfofthe definition in the Explona- 
tion to section 9. As held by the Full 
Bench in Deraivelu Mudahar v. Natesa 
Gramani1, it is wrong to seek ta control 
a statute which is obviously intended to 
overrule the ordinary law, by general 
considerations imported from Moham- 
madan Law or what is called the common 
law of. India. Though the decision in 
Sundarestuarar Dzvasthanam v. Marimuthu4, 
related to a land belonging to a Hindu 
Trust, there are a number of observations 
which lend support to the effect that 


lands belonging to wakfs are not excluded. 


from the operations of the provisions of 
section 9. A passage in the judgment in 
that case reads: 


“Tt (land in that case) is one which can 
be disposed of by a trustee of a Hindu 





1. (1924) LL R.47 Mad. 761 (F.B.): 47 M.LJ. 
211: ALR 1925 Mad.?. o 
2: LLR. (1963) Mad.1054 : A.LR. 1963 Mad. 


9. 

3. (1966) 79 L.W. 133. 

4.7 LLR: (1963) Mad. 1054: AIR. 1963 
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-temple in the context of justifying 
circumstances, or if it were to belong 
to a Muslim wakf, by the Mutavalli 
after obtaining sanction of a ‘Court. 
In regard to such’ properties, the first 
question to be: considered will be 
. whether the original lease of the pro- 
perty is valid.. If the lease.is not a 
valid one, so as to bind the institution 
thé person to whom the propérty has 
been let can hardly be said to be 
a tenant within the meaning of the 
Act. If, however, it is held that the 
lease of the trust property was one 
made, in the ordinary course of manage- 
ment or for the benefit or necessity of 
the institution or with the sanction of 
Court, the tenant will be a lawful 
tenant’’, 
Clearly therefore, the lands belonging 
to a wakf, in respect of which there war 
a valid tenancy, are not excluded fror. 
the operation of the provisions ofsection g. 


4. It is next contended by the learned. 
Counsel for the appellant that section 36-A 
of the Wakf Act prohibits the sale of wakf: 
property by a Mutavalli “without the 
previous sanction of the Board, and that, . 
therefore, section g-of the City Tenants 
Protection Act could not be invoked., 
In my opinon, section 36-A is not a bar} 
for the applicability of section 9 of 
the City Tenants Protection Act. Section 
36-A prohibits voluntary transfer with- 
out the previous sanction of the Board and 
not involuntary transfers or transfers 
by orders -of Court, This is also clear 
from a reading of section 57 (2) of the 
Wakf Act which states that, whenever 
any wakf property is notified for sale 
in execution of a decree of-a civil Court. 
or for the-recovery of any revenue, cess, 
rates or taxes due to the Government or 
any local authority, notice shall be given 
to ‘the Board by the Court, Collector or 
other person under whose order the sale 
is notified. In this case, the Wakf' 
Board had been irpleaded as a party and, 
therefore, no question of issue of notice: 
under section 57 (2) arises, In fact, the 
written statement filed by the second 
defendant, Wakf Board ‚fis that the amount 
of compensation which is to be paid for. 
the land by the tenant, shculd be deposited 
in Gourt to the credit of the Wakf Board 
and they did not raise-‘any objection: that 


` the sale shotld not be effected without: 


1). 


the previous sanction. Section 36-A does 
not have any overriding effect on the 
provisions in other enactments. It may 
also- be noticed that there is a similar 
prohibition of sale or mortgage by 
a trustee of Hndu Religious and 
Charitable Endowments under section 
34 of the Madras Hindu Religious 
and Charitable Endowments Act. In 
spite of this prohikition, ‘it has been 
held in a number of cases, including in 
Sundareswarar Dzvasthanam v. Marimuthu}, 
that section 9 of the City Tenants Pro- 
tection Act is applicable to lands held 
by Hindu . Religious and Charitable 
Endowm*nts. In my opinion, therefore, 
section 36-A of the Wakf Act is not a 
bar to the applicability of section 9 of the 
City Tenants Protection Act to the lands 
held by wakfs, where there is a valid 
tenancy. 


5. In the result the judgments and 
decrees of the Gourts below are confirmed 
and the second appeal is dismissed. The 
apptllant and the first respondent will 
bear their respective costs, The end 
respondent the Wakf Board, wil] be 
entitled to get the costs of Rs. 150 from 
the wakf estate. No leave, 


S.J. Appeal dismissed. 


eyes —— 


IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


PRESENT:—G. Raumanujam, F. 

Pattu Iyer and another ... Appellants” 
v. 

Arunachala Padayachi ... Respondent. 


Suit for Recovery of Possession—Lease of 
vacant site—Tenont putting up building— 
Used for non-residential purpose—Not within 
definition of ‘‘kudtyiruppu’’—Mdras Act 
(XVIII of 1950) cannot apply—The Madras 


Kudyiruppu (Protection from Eviction) Act 


(XXXVII of 1961) —The Midras Buildings 
(Lease and Rent Gontrol) Act (XVII of 
1960). . 

The Madras City Tenants Protection Act 
(II of 922), s.1(3) and notification dated 
22-12-1965. 


4. LLR., (1963) Mad. 1054 : ALR... 1963 
Mad. 369. 

S.A, No. 328 of 1969. — 
se we 2nd September, 1971. 
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A lease-hold site will not comé within the 
definition of ‘‘kudiyiruppu”’ if such. site 
had not been used as a dwelling house by 
the tenant. [ Para. 5;i} 


If the lease is of a vacant site, the pra. 
visions of: Madras Act XVHI of 1960 
cannot be applied even though the tenant 
had erected a superstructure therein, =, 

. [Para. 5.J 
Cases to referred : . 


Palaniappa Chettiar v. Babu Sakib, (1964) ¥ 
M.L.J. 110; Renganatha Chettiar v. 
Ethirajulu Naidu, (1940) 1 M.L.J. 24 : 67 
ILA. 25: LL.R. (19:0) Mad.172; AIR. 
1940 P.C.17: Salay Mohammed Sait v. 
F. M. S. Charity, (1969) 1 M.L.J. (S.C.) 
16 : (1969) 1 An.W.R. (S.C,) 16 : (1969) 
1 5.G.J. 63. l } 


Appeal against the decree of the Court 
of the Subordinate Judge, Mayuram, in 
Appeal Suit No. 82 of 1967, preferred 
against the decree of the Court of the 
District Munsif of Mayuram in Original 
Suit No. 382 of 1965. a 


V. Sridevan, and G. Afasilaman3,- for 
Appellants. Bs we 


N. Venkataraman, for Respondent. 
The Court delivered the following 


Jupement.—The plaintiffs in O.S. No.. 
382 of 1965 on the file of the District. 
Munsif, Mayuram are the appellants, 
They filed the suit for recovery of posses- 
sion of their 1/grd, share in the suit pro- 
perties bearing T. S. No. 1388/2 situate 
in Thirumanjana Street, Thiruvilandur,; 
Mayuram Town, as well as for past and 
future rents. Both the Courts below had: 
held that they are not entitled to seek 
recovery of possession of the property but 
they are entitled to claim only arrears of: 
rent, The plaintiffs canvass the correct- 
ness of the decisions of the Courts below: 
in this second appeal. Both the Courts. 
below have given different reasons for 
their decision, The trial Court. held: 
that the defendant, having- taken - on 
lease a vacant site and having erected a 
building thereon is entitled to the pro-' 
tection of the Madras Buildings (Lease 
and:Rent. Control) Act, (18 of rg60)' in 
view of the decision of this Gourtin Palani.’ 
appa Ghettiarv. Babu Sakib?ł, The lowe’ 


1. (1964.1 ML. 120. | 





app*ilate Court, however held that the 
def“ndanit is not only entitled to the pro- 
tection of the said Act but that he is also 
entitled. to the protection of the Madras 
Kirdiyiruppu (P-otection from Eviction) 
Actas he is an agricultural labourer, 
a;. According to the plaintiff the suit 
property was leased to the defendant 
under Exh 'b't A-1 dated 16th Juy, 1958 
by Gangadhara Iysr, the father of the 
first plaintiff and the -husband of the 
second plaintiff.. The suit preperty was 
then sub-divided and the middle portion 
cnm?’ tó, be allotted to the plaintiff, 
The, defendant took the lease for a non- 
ag-icultural purpose on a monthly rental 
of R*. 22nd put up achnp therein, The 
plaintiff: terminated the tenancy of the 
d¢f@ndant by a notice Exhibit’ A-2 
dated 30th August, 1952 calling upon the 
defendant to surrender passessinn of the 
suit property after removing the sup¢r- 
structiire whi¢h he had erected on the 
suit lands; The defendant had sent a 
reply under .Exhibit A-3 dated rgth 
September, 1932 claiming rights under 
the G'ty Tenants Protection Act, The 
plaintiff: thereafter filed the above suit 
in ©}-ctment against the defendant. 

g. The défendant: contended that he 
becam®. a tenant of the suit property 
long before the exeention of Exhibit A-1 
dated. 16h July, 1958 under a kailetter, 
Exhibit B-4, dated 14th Angust, 1956 on 
amonthly rental ofRs.1-8-oand that in 
fact he has been in passescion of the srt 
property even earlier fram January, 1956. 
The d-fendant in hie defence claimed the 
benefit: of (i) the Madras City Tonents’, 
Protection Act, (ii) the Madras Buildirgs 
(Lease and Rent G n*rol) Act. (iii) the 
Madras Cultivating Tenant? Protection 
Act and: (iv) the: Madras Kudiyiruppu 
(Protection: from Eviction) Act. 


4. -The trial Geurt found that the defen- 
dant has not established that he had been 
inpassessinn of the property from January, 
1956 and that he became a tenant only on 
16h July, 1958 under Exhibit A-1 for 
non-resid*ntial and non-agricultural pur- 
pose, -It therefore held that the defrn- 
dant, is entitled tn the benefits of the 
MadraxBnildings (Lease and Rent Gen- 
trol), Act, 1950 and not to the benefits of 
the. other. Acts. as claimed by the defrne 
dant, -- But -the lower a prilate Caurt has 
taken the view that the defendant should 
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have become a lessee of the preperty for 
residential purposes by virtue of the kailet- 
ter Exhibit B-4, dated 14th August, 1956. 
According to the lower appellate Court 
the defendant’s tenancy should have com- 
menced from 14th August, 1956 for a 
residential purpose, In that view the 
lower app“ Hate Court held that the defen- 
dantis entitled to the benefit ofthe Madras 
Knudiyirnppu (Protection from Eviction) 
Act as alco to the benefits of the Madras 
Buildings (Lease and Rent Control) Act. 
According to the lower app*late Court 
the defendant is an agricultural labourer 
and the leasehold site in his occupation isa 
“kudiyiruppu” as defined in the Mzdras 
Kudiyiruppu (Protection fram Ev‘ctien) 
Act. In this second appeal the plaint‘ffs 
question the finding of the lower appeJJate 
Court that the defendant ic entitled to 
the benefits of the Madras Kndiyiruppu 
(Protection fnm Eviction) Act as also 
Madras Act XVIII of 1960. 


5. It has to be noted that both the Courts 
below have held that the plaint’ ft are 
nat entitled tn the benefits of the GC) Itivat- 
ing Tenant” Protection Act and that find- 
ing has not been challeng-d before me, 
The learned Counsel for the appellants 
contends that the lower appeHate Court’s 
finding that the defrndant ic entitled to 
the benefits of the Madras Kudiyiruppu 
(Protection from Eviction) Act and as 
such he could not be evicted from the cuit 
site cannot be sustained as the defendant 
has been ucing the leasehold site for a 
non-residential] purpose and not for his 
residential purpose, and the definition cf 
“Kudiyiruppuv” will not take in a site 
occupied even by an agriculturist for a 
non-residential purpose, I findthe learn- 
ed Counsel for the appellant is right ir 
seying that the suit site wil] nat come unde: 

the definition of “‘Kndiyiruppu’”’ if sucF. 
site has not been used as a dwelling house 
by the defendant, The learned Ceunsel 
for the respondent cencedes before me 
that the respondent is using the suit for 2 
non-residential purpose subcequent to 
the execution of the lease Exh’‘bit A-1. 
dated 16th July, 1958. Therefore, as j 
is conceded that the suit site is not ocet- 
pied for the residence of the reependen‘ 

the apnlication of the Madras Kuciyrry- 
pu (Protection from Eviction) Act ba‘ 
tn be ruled out, Therefore the view 
taken by the lower appellate Gourt that 


tj 


the respondent is entitled to the benefit 
of the Midras K idiyiruppu (Protection 
from Eviction) Act has to b2 set aside. 
As a matter of fact the learned Counsel for 
the respondent did not support the finding 
of the lower appellate Ccurt in that 
regard. 


ÊATTU IYER 9. ARUNACHALA 


6. The learned Counsel for the respon- 
dent, however, contends that he can 
sustain the decree of the lower appellate 
Gourt dismissing the suit by establishing 
that the respondent is entitled to the 
benefits of the Madras City Tenants 
Protection Act. The learned Gounsel 
for the app7llants, however, resists this 
attempt of the respondent stating that 
the lower appellate Court having found 
that the respandent is not entitled to the 
ben*fits of the Madras City Tenants’ Pro- 
tection Act and no app*al or cross-objec- 
tions having ben filed by the respondents 
as agtinst that finding, it is not open to 
th> r@spondent to urge the pcint as to 
wither the respondent is entitled to 
the ben*fit of the Midras C'ty T nants 
Protection Act or not. I am however of 
the view that it is open to the responcent 
to sustain the decree of dismissal of the 
app*llants’ suit by successfully question- 
ing the finding of the lower appellate 
Gourt that the respondent is not entitled 
to the benefits of the Madras City Tenants’ 
Protection Act. I therefore proceed to 
consider whether on the facts established, 
the respondent is entitled to the protection 
of the said Act. 


7. it is seen that the Madras Gity 
Tenants’ Protection Act was extended 
to Miyuram Town only in respect of 
tenancies of residential buildings by a 
notification, issued under section 1 (3) 
of that Act, in 1956. By a subsequent 
notification dated 22nd December, 1965, 
the Act has been extended even to tenan- 
cies of non-residential buildings within 
that town. But in this case the cuit 
came to be filed before the notification, 
dated 22nd December, 1955 applying 
the Act to non-residential building: in 
Miyuran Town was issued, On there 
facts one of the questions that has to be 
considered is as to how far the notifica- 
tion issued on 22nd December, 1945 
extending the Madras City T-nants’ 
Protection Act to non-residential buildings 
in. Mayuram Town affects the pending 


BADAYACH! (Ramanujan, F3 7% 
proczeding:, The further. question that 
arises is as to whether the tenancy. which 
on the findings of the Courts - below com- 
méenced under Exhibit B-4, dated 14th 
August, 1956 would be aff cted by. the 
notification, dated 28th March, 1956-and 
22nd D-cember, 1965 under secticn r (3) 
of the said Act, O E ai 


8. Taking the sccond question first the 
learned Counsel for the appellants. con» 
tends that though the tenancy commenced 
on 14th August, 1956 under Exhibit B-4 
on a monthly rent of R-, 1-8-0, there ‘has 
been a feesh lease under Exhibit. A;r, 
dated 16th July, 1958 on a monthly rental 
of R’,2, Liter the rent was enhanced’to 
R-. 2-50 by agreement of parties before 
15th March, 1955 and that, therefore, 
the provisions of the Madras Gity Tenants’ 
Protection Act cannot be applicd to the 
tenancy, as. the Act has been exterided 
to tenancies for residential purposes eyen 
on 28:h March, 1956 and that as. per 
section 1 (3) of the notification it will 
apply only to tenancies cf land erected 
before the date of the extension of the Act 
to Mayuram Town. The learned Crùn- 
sel relies on the decision of the Privy 
Gvuncilin Renganaths Cuty v. Ethirajuly 
Nudut, where it has bern held while 
construing the scnpe of section r (3) that 
if there is z fresh tenancy at an enhanced 
rent after gist February, 1922 when the 
Madras Q'ty Tenants’ Protection . Act, 
1922 came€ into force, the tenant under 
such fresh tenancy ‘cannot claim the 
benefit of the Act. But Iam at.a loss to 
find how that decision will he Ip the appel- 
lants in this case, Here the earlier notifi- 
cation, dated 28th March, 1956 extended 
the Act only to tenancies of land takrn 
for residential purposes’ and that notifi- 
cation was not apviicable to ‘the Fruit tene 
ancy, i.e., under Exh’bit A-1 which is one 
for a non-residential] purpose, Even accept. 
ing the case of the appellants that there 
Wa* an increase in rent before 15th March, 
1965, the notification under section r‘(3) 
of the Act extending the proviriens of the 
Act to tenancies of land taken: for non- 
residential purpores havirg come into 
force only on 22nd D-cember, 1955, the 
Act will have to apply to the suit tenancy 


1 (190) 1MLJ: 24 $67 TA. 252 LER, 
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which is one for non-residential purpose 
created long before that: date. I have 
therefore to hold that the tenancy between 
the appellants and the respondent will 
stand attracted by the notification, dated 
gand December, 1965. Section 3 of 
Madras Act XVI of 1964, provides that 
when the Act is extended to any area, all 
pending proceedings in respect of tenan- 
ciés covered by the notification will stand 
abated, the said section 3 runs as follows: 


7 ertain pending proceedings to abate: 
> Every proceedings instituted by a lond- 
‘lord in réspect of any non-residential 
: building or part thereof situated in any 
*  gaunicipal town specified in the notifica- 
. tion issued under sub-clause (¢) of 
‘clatisé {1) of section 2 of the principal 
> Act as amended by this Act and the 
. villages within five miles ofsuch munici- 
. pal town and pending before any Gourt 
"ef other authority or officer on the 
date on which the said notification takes 
effect shall, in so far as the proceeding 
relates to any matter falling within 
. the scope of the principal Act as amen- 
` ded by this Act in respect ofsuch build- 
` ing or part, abate, and all rights and 
`. privileges which may have accrued to 
that landlord in respect of any such 
building or part and subsisting imme- 
diately before the date on which the 
notification aforesaid takes effect shall, 
in 80 far as such rights and privileges 
rélate to any matter falling within the 
scope of the principal Act as amended 
“by this Act, cease and determine 
= and shall not be enforceable. 


« 
” 


Provided that nothing contained in 

this section shall be deemed to 
- iyvalidate any suit Or proceeding in 
~- which the decree or order passed hes 

been executed or satisfied in. full 
-` before the date on which the notifica- 
. tion aforsaid takes effect.” 


Relying on this provisicn the learncd 
Counsel for the respondent states that 
after the notification, dated 22nd Decem- 
ber, 1965, the respondent becomes enti- 
tled to all the benefits-of Madras Act Il 
of 1022, that he cannot be evicted without 
due notice a9 contemplated under section 
11 and without payment of compensation 
provided in section g, and that in the face 
ef the previi im section g which puts: 
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an end to all the pending proceedings 
in relation to tenancies: covered by the 
notification dated 22nd December, 1965, 
the appellant’s suit should be taken to 
have abated. As‘against this the learned 
Counsél for the appellants contends that, 
though section 3 provides that the pend- 
ing proceedings will stand abated, it 
cannot be taken that ‘the svit in eject- 
ment filed by the appellants is to be auto- 
matically dismissed and that section -3 
mercly provides that the rights of parties 
in the pending proceedings have to be 
decided in the light of the notificaticn. 
According to -the learned Counsel the 
word ‘‘abate’’ used in section 3 should not 
be construed as putting an end to the 
pending proceedings and that it should be 
construed as restricting or limiting the 
appellants’ right to seek an order in eject- 
ment: on the terms and conditions set 
out in the Madras City Tenants’ Protec- 
tion Act. The learned Counsel refers to 
the meaning cf ‘abatement of civil 
proceedings” given by Earl Jowitt in his 
Dictionary of English Law, Volume I. 
Under the head ‘‘abatement of civil 
proceeding’ it is stated that formerly 
almost every change of interest after the 
commencement and before the termina- 
tion of the proceedings caused an abate- 
ment or termination, which, however, 
was curable, where the right of action 
survived, but that the position has been 
changed by statutory provisions. What 
the learned Counsel for the appellants 
contends is that the suit as such cannot 
be dismissed on the ground that it has 
abated by virtue of the notification, dated 
gend December, 1965 extending the 
provisions of the Madras City Tenants’ 
Protection Act to Mayuram Town, it but 
that the suit has to be dispased of in the 
light of the provisions of that Act and 
States that the appellants are willing to 
give compensation to the respondent as 
provided in the Act. But I am not ina 
position to agree with the learned Counsel 
for the appellants that the suit has not 
abated and that it has to be decided in 
the light of the benefits given to the tenant 
under section 3 of the Madras City 
Tenants’ Protection Act. The Act not 
only gives the benefit of compensation 
to the tenant on eviction but it also con- 
fers other benefits such as a prior notice. 
of three months under section 11 or a 


gah d: 
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right to purchase the land under section 
9 On a value to be fixed by the Court. By 
virtue of the notification the respondent 
has become entitled to the benefits con- 
ferred by that Act under sections 3, 9 and 
II as soon as the notification. comes into 
force, In this case the suit. has been 
instituted by the appellants long before 
the notification and, therefore, without 
the due notice as contemplated under 
section 11 of the Act, | It is for this reason 
section 3 makes all pending proceedings 
for recovery of properties in respect of 
tenancies covered by the notification 
abated, I therefore hold that the appel- 
lants’ suit will stand abated, 


g. On the question whether the defen- 
dant is entitled to the benefits of the 
Madras Buildings (Lease and Rent 
Gontrol)Act, 1960, the Gourts below found 
that he is so entitled in view of the deci- 
sion of this Gourt in Palaniappa Chettiar v. 
Babu Sahib4, But the decision in the 
above case has been disapproved by the 
Supreme Gourt in Salay Mohammed Sait v. 
.J. M.S. Gharity®, and that decision lays 
down that if the lease’ is of vacant site, 
the provisions of Madras Act XVIII of 
1950, cannot be applied even though the 
tenant had erected. the superstructure 
therein. In view ofthat decision the find- 
ing of the Courts below that the respon- 
dent is entitled to the benefits of Madras 
Act XVIII of 1960, cannot be sustained. 


10. In the result, the second appeal fails l 


and is dismissed, It is, however, opén to 
the appellants to file a fresh suit, if so 
advised, in compliance with the provisions 
of the Madras Gity Tenants’ Protection 


Act, There will be no order as to costs, 





No leave, D 
S.J. ———— Appeal dismissed, 
1964) 1 M.L.3.110,- .- 
M.L.J. (S.C.)16: (1969)1 An.W, 
1 5.C.J. 63. , 
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IN THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—K.S. Ramamurti, F. 


Subramani Appellant” 


D, 


Kannappa Reddiar and others 
Respondents. 


Specific Relief Act (XLVII of 1963)—Agree- 
ment of sale of properties—Two vendors— 
One major and one minor—Vendors failing to 
perform agreemeni—Suit for specific perfor- 
mance by purchaser — Specific performance 
granted against the share of the major by 
lower appellate Gourt with ` proportionate 
abatement of - the price—Whether valid, 


It is settled law and beyond question that 
the provisions of sections 14 to 17 of the 
Specific Relief Act of 1877 are both posi- 
tive and negative in their form, and taken 
together, they constitute a complete code, 
within the terms of which relief by way 
of specific performance must be sought 
if it-is to be granted at all. Section 12 
of the present Act has taken the place 
of sections 14 to 17 of the repealed Act of 
1877, Even though assistance may be 
derived from a consideration of cases upon 
this branch of English jurisprudence, the 
language of the sections must prevail. 


This rule applies even now and section 
12 (1) of the Act XLVII of 1963, which 
corresponds to section 17 of the repealed 
Act expressly declares ‘‘that the Court 
shall not direct specific performance of a 


‘part of a contract except as provided in 


section 12, sub-sections 2 to 4.” 
[Para. 3.] 


B and G were step-sisters, A was the 


‘husband of B. G was a minor. A,B and G 


entered into an agreement with one ‘X’ 
for sale of properties belonging to B and 
G. The sale was to be completed within 
4 months and an advance was paid, At 


. the end of 4 months A, B and G failed 


to perform the agreement. B sold her 
share in the suit properties ta one ‘K’. 
G through her guardian sold her share 
in the suit properties to ‘Af and WV’. 
‘X’ filed a suit for specific performance 
against ‘A, B, G, E, Mand N’. The 
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trial „Court dismissed' the suit. The 
lower appellate Gourt granted specific 
performance against the, share of B, 
K preferred a second appeal. 
Held: The decree for specific performance 
will be on the lines as indicated by the 
Supreme Court in Durga Prasad v. 

zep Ghand, (1954) 1 M.L.J. (S.G.) 60, 
(namely, specific performance of the 
contract between the vendor and the 
plaintiff, with the subsequent transferee 
to Din in the conveyance so as to pass 
on the title which resides in him to the 
plaintiff). [Para. 9.] 
Cases referred to: K 
William Graham v. Krishna Ghandra Dey, 
(1925) 48 M.L.J. 172: ALR. 1925 P.C. 
45: 52 L.A. 99; Rutherford v. Acton-Adams, 
(1915) A.G. 866; Porakka Subbarami Reddy, 
v. Vadlamudi Seskachalam Ghetty, LLR. 
(1910) 33 Mad. ; 359: 20 M.L.J. 328; 
Baluswami Aiyar v. Lakshmana Aiyar, 1.L.R. 
(1921) 44 Mad. 605: A.I.R. 1921 Mad. 
172: 41 M.L.J,129; Nagiah v. Venkatarama 
Sastrulu, I.L.R. 37 Mad. 387; Guruswamt 
v. Ganapathia, I.L.R. 5 Mad. 337 (F.B.); 
Mahmud Ali v. Yawar. Beg, A.I.R. 1915 
Ail. 263; Inam, Din v. Muhammad Din, 
A.LR. 1926 Lah, 136; Dwijendra Kumar 


379: 
M.L.J. 
Horrocks .v. Rigby, 9 


146:'1950 A.G. 441; Durga Prasad. v. 
Dzep Ghand, 

R.: 360: (1954) 1 M.L.J. 
A.I.R. 1954: 5.0. 75. - ` 
Appeal Against the decree and judgment 
dated -25th day of March, 1970 of | the 


Subordinate Judge, Vellore in A,S. No. - 


3g}, of 1957 preferred. against the decree 
and judgment dated the 28th day of 
October, 1956 of the District Munsif, 
Vellore in O.S. No, 926.of 1964. : 


T.. Ramaswamy Ayyangar and R. Krishna- 
machari, for Appellant. Boog 
AK. Shanmughasundaram and K. Rama- 
chandran, for 1st Respondent. ee 
Tne Gourt delivered the following - 
Jupement:—The fourth defendant is the 
appellant in the second’ appeal which 
arises. out of a suit filed by the plaintiff 
a gecking specific performance of an agree- 
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ment of sale of the suit properties. ‘The 
first defendant is: the husband of the 
second defendant and the minor third 
defendant is the stepssister of the second 
defendant. Defendants.1 to 3 enter- 
ed into an agreement with the plaintiff to 
sell the-share of the second defendant as 
well as the share of the third defendant 
to the plaintiff for a'sum of. Rs. 4,000. 
An advance of Rs. 500 was received, A 
psriod of four months was fixed for com- 
pletion. In executing the agreement the 
first defendant acted as guardian for 
his sister-in-law, the minor third defene 
dant. When the plaintiff pressed the 
defendants .to complete the transaction, 
the second defendant repudiated the 
agreement itself while, on behalf of the 
third defendant, the objection, was ‘raised 
that the first defendant had no authority 
to represent her.. On 17th October, 
1964, the second defendant sold to the 
fourth. defendant her share in the pro- 
p2rties covered by the agreement, On 
the samé day, the guardian of the third 
defendant sold the third defendant’s share 
ta defendants 5 and 6 and the plaintiff 
instituted: the present suit for specific 
performance on 13th November, 1964. 
The trial Court dismissed’ the suit, but 
in appeal, the plaintiff’s suit was decreed 
with reference to the share of the second 
defendant, with a proportionate abate- 
ment in the price payable by the plain- 
tiff under séction 12 (4) of the Specific 
Relief Act of 1953 (hereinafter referred 
to as the Act). The fourth defendant 
who has purchased the property from 
the. second defendant’ with knowledge 
of the’ agreement of sale and ás - against 
whom also there is a decree for specific 
performance has’ preferred this: second 


appeal. 


2., Several useless and untenable conten- 
tions wire raised on the merits before the 
Courts below, like (a) denial of the execu- 
tion of the agreement by the second defen- 
dant, (b) the plaintiff’s waiver of his right 
and (c) the fourth defendant being an 
innocent purchaser without knowledge 
ofthe agreementof sale etc., etc, and they 
were all found against and learned Coun- 
se] for the appellant did not, rightly, ques- 
tion the correctness of those findings. He 
confined his arguments only to the que's- 
tion whether, on the facts and the cir- 
cumstances of this case, the plaintiff would 


Ar ! 


be entitled to specific performance of a 
part of a contract with abatement of 
proportionate purchase price. 
3. In India, the power-and jurisdiction 
of the Gourt to grant specific performance 
of a part ofa contract was delimited and 
circumscribed by the provisions in sections 
14 to 17 of the repealed: Act of 1877. 
Under the new Act-of 1963, those provi- 
sions have been: amalgamated and are 
contained in section 12, sub-sections (1) 
to (4) with some modifications, Section 
12 of the present Act which has taken the 
place ofsections 14 to 17 of the repealed 
Act constitutes-a complete code in respect 
of a claim for specific performance of a 
part of a contract; In this respect, the 
law in India‘is not in complete consonance 
with the law in England as laid down by 
the English Courts, In a limited sense, 
when a Gourt decrees specific perfor- 
mance of a part ofa contract, it virtually 
amounts to the Court making a -new 
bargain for the contracting parties which 
they never would have made for them- 
selves, and it is for this reason that it is 
only in special cases, subject to certain 
conditions, that a party can ‘claim spe- 
cific performance ofa part of a contract, 
though the English Gourts have exercised 
jurisdiction’ in a wider area of cases, 
So far as India is concerned, it is settled 
law and beyond: question that the provi- 
sions of sections 14 to 17 of the repealed 
Act are both positive and-‘négative in 
their form, and taken together, they 
constitute a complete code; within the 
terms of--which relief by way of specific 


performance must be sought if it is to- 


be granted at all and that even though 
assistance may be-derived from a consi- 
deration of cases upon this branch of 
English jurisprudence, the language of 
the sections - must: ultimately prevail 
Vide William Graham v. Krishna- Ghandra. 
D:y1, This rule applies even now. and 
section 12-(1) of the new Act which cor- 
responds to section 17 of the repealed 
Act, expressly declares ‘‘that the Court 
shall not direct specific performance of 
a part ofa contract except as provided in 
section 12, sub-sections 2 to 4.° Section 
12 of the present Act of 1969, runs in 
these terms: 





————— | 
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‘Section 12, (1) Except as otherwise 
hereinafter provided in this section, the 
Court shall not ‘direct the specific 
performance of a part of a contract, 


(2) Where a party to a contract is 
unable to perform the whole of his 
part of it, but the part which must be 
left unperformed bears only a small 


- proporticn to the whole in value and 


admits of compensaticn in money, the 


- Gourt may, at the suit of either party, 


direct the specific performance of so 
much of the contract as can be perfor- 
med, and award compensation in 
money for the deficiency. 


(3) Where a party to a contract is 
unable to perform the whole of his 
part of it, and the part which must 
be left unperformed either— 


` (a) forms a considerable part of the 


whole, though admitting of compensa- 
tion in money; or ~ A 
(b) does not admit of compensation in 
money; he is not entitled to obtain a 
decree for specific performance; but 
the Gourt may, at the suit of the other 
party, direct the party in default to 

. perform specifically so much ofhis part 
of the contract as he can perform, 
if the other party— 


(i) in a case falling under clause (a), 
pays or has paid.the agreed considera- 
tion for the whole ofthe contract redu- 
‘ ced by the consideration for the part 
which must be left unperformed and 


. in a case falling under clause (6), the 


. consideration for the whole cf the con- 
tract without any abatement; and 


(ii) in either case, relinquishes all 
claims to the performance of the remain- 
ing partof the. contract and all right 
to compensation, either for the defi- 
ciency or for the loss or damage 


sustained by him through, the default 


of the defendant; 


(4) When a part of contract which, 
taken by itself, can and ought to be 
specifically performed, stands on a 
separate and independent footing from 
another part of the same contract which 
cannot or ought not to be specifically 
performed, the Court may direct speci- 
fic performance of the former part, 


$4 


Explanation: For the purposes of this 
section, a party to a contract shall be 
deemed to be unable to perform the 
whole of his part of it if a portion of its 
subject-matter existing at the date of 
the contract has ceased to exist at the 
time of. its performance,” 


Section 12 (2) is not of much relevance 
to the present discussion as it deals with a 
case where that part of ‘a contract 
which remains unperformed bears only a 
small proportion to the entirety of the 
contract, The question is whether the 
instant case would be covered by sub- 
section (3) and sub-section (4) of section 
12, Sub-section (3) corresponds to sec- 
tion 15 of the repealed Act while sub- 
section (4): corresponds to-section 16 of 
the repealed Act, The. material change 
(relevant for our discussion) introduced 
in sub-section (3) of section 12 is that, a 
party who is not in default ` is entitled to 
specific performance of a part of a con- 
tract even where the portion unperform’d 
is a considerable part of the entire con- 
tract, and there will be an abatement 
in the price payable. Under section 15 
of the rep2aled Act, the plaintiff, in whose 
- favour the decree for specific preformance 
ofa partofa contract is granted, is bound 
to pay the entire purchase price besides 
giving up or relinquishing his claims 
to the performance of the remaining part 
and to any right to compensation or loss 
or damage sustained by him-on account 
of the default of the defendant. In other 
words ‘junder section 15 of the repealed 
Act, if, at all, the Court granted a decree 
for specific performance of-a part of a 
contract even where the part unper- 
formed bears.a considerable proportion 
to the entirety of the contract, the plain- 
tiff must pay.the entirety of the considera- 
tion while, under the new provision, #.¢., 
sub-section (3) of section 12 of the new 
Act, the plaintiff is not bound to pay the 
entire purchase price ,but there will be a 
proportionate abatement thereof. . 


_ The provision in the repealed’ Act 
comp2lling the purchaser to pay. the 
entire price even though specific perfor- 
mance of a part of a contract was alone 
granted, was, indeed, a stringent and 
drastic condition besides being a wide 
departute fromthe Englishlaw, Under 
the present law, this condition has been 
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eliminated. and in this aspect, the law 
has been brought into conformity with 
the English law. .In a decision of, the 
Privy Gouncil in Rutherford v. Acton-Adams* 
Viscount Haldane observed: “If it is 
the purchaser who is suing, the Court holds 
him to have an even larger right, Subject 
to, considerations of hardship, he may 
elect to take all he can get, and to have 
a‘ proportionate abatement from the 
purchase money.’ Mr. D. Ramaswami 
Iyengar, learned Gounsel for the appel- 
lant urged that sub-sections (2) to (4) of 
section, 12 of the new Act would apply 
only to cases in which the contract speci- 
fically enforced is a contract which has 
been entered into between the parties 
to the, action and that these provisions 
would not apply to a centract which is 
entered into between the plaintiff on the 
one side and different parties on the. 
other and, if, with regard to some of them, 
specific performance cannot be decreed, 
His argument is that, for sub-sections (2) 
to (4) of section 12 to apply, the Gourt 
must decree specific performance as, 
against all the parties ta the contract 
though the decree is in respect of a part 
thereof; in other words, the party against 
whom the decree is passed, whether single 


or plurality of persons, must be the same, 


whether single or plurality of persons, who 
entered into the agreement, To take an 
illustration, if a contract of sale is entered 
into between A on the one side and B, G 


-r 


and D on the other for purchase of 15: 


acres of land, if B, G and D have right 
only in 8 acres, the Court can decree 
specific performance as against B, G and 
Din respect of 8 acres, exercising juridic- 
tion under section 12 (3). But, if the 


contract, in so far as D is concerned, is. 


void or invalid or inoperative, there is no 
question ofthe Court decreeing specific per- 
formance of a part ofa contract as against 
B and G under section 12, sub-:ecticn (3). 
Mr. Ramaswami Iyengar contended that 


even if specific performance of a part of a 


contract is decreed, the decree shovld be 
against the same body of- persons who 


entered into the contract and if, for any ` 


reason, the decree cannot be passed 
against any of the parties to the contract, 
section 12 (3) would not apply. Accord- 
ing to learned Counsel, sub-sections (2) 


are ny eT I a 
` t 


1, (1915) A.C, 866 at 870, 
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to (4) of section 12 do not cover such a 
situation and there being no statutory 
provision to meet-such a contingency, 
the op*ning words ofsection 12,sub-séction 
(1) would prevail and the Court will have 
no jurisdiction to decree specific perfor- 
mance ofa part ofacontract, To putitin 
a nut-shell, a party to a contract in 
section 12, sub-section (3) and a party 
against whom specific performance of a 
part of a contract is decreed must be 
the same and identical, there being no 
difference between the name or names 


of persons, whether used in singular - 


or plural, meaning the same identical 
person or plurality of persons against 
whom the decree is passed and, unless 
this condition is satisfied, sub-sections 2 to 
(4) of section 12 would ‘not apply and 
sub-section (1) will have overriding 
operation. I am unable to accept this 
argument which is opposed to principle 
and against the view taken in several deci- 
sions in England and in the various High 
Gourts in India, and, in particular, the 
decisions of this Court binding upon me, 


5. I may first refer to the leading Bench 
decision of this. Court, the judgment of 
White, G.J.. and Krishnaswami Ayyar, J. 
in Porakka Subbtrami Reddy v. Vadlamudi 
Seshachalam Ghetty!, In that case, the 
agreement of sale was entered into by 
defendants 1 to 4 and defendants 2 and 3 
who were minors were represented by 
their father, the first defendant as their 
guardian, It was found that there was no 
necessity and the first defendant had no 
authority to convey the shares of the 
minors, defendants 2 and 3 and in this 
view, the Courts below dismissed the 
plaintiff's suit in its entirety, but in second 
appeal, the High Gourt decreed the suit 
as against the share of defendants 1 and 4 
on Condition that: the plaintiff paid the 
entire purchase price without any abate- 
ment, The important point to notice 
in that case is that the plaintiff-appellant 
asked for a decree for the whole of the 
property against the first and the fourth 
defendants and this was rejected on the 
ground that the contract cznnot be 
regarded as a contract by defendants 1 and 
4 to convey the entire prop*rty, In the 
High Court, specific , performance of a 
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part of the contract pertaining tg the 
share of defendants 1 and 4 was ordered 
as the plaintiff was prepared to pay the 
full purchase price and content to take the 
shares of the adult executants, The prin- 
ciple ofthis Bench decision was followed 
and applied by the Full Bench of this 
Court in Baluswwami Aiyar v. Lakshmana 
Aiyar!, In that case, the managing 
member entered into a contract to sell 
joint family property and it was held 
that there was no necessity so far as the 
other co-parceners were concerned 
and that the purchaser was enti- 
tled to a decree for specific performance 
only so far as the individual share of the 
managing member was concerned, Refere 
ence to the arguments of Counsel for the 
appellant, SirAlladi Krishnaswami Ayyar, 
at pages 611 and 612, resisting specific 
performance even with respect to the 
individual share of the managing member, 
shows a large number of English and 
Indian decisions were cited, Reliance 
was placed upop an observation in 
Porakka Subbarami ‘Reddy v. Vadlamudi 
Seshachalam Chetty?, at the bottom of page 
go and the top of page 361) in support 
of the contention that the said decision 
is authority for the position that there 
cannot be a decree for specific perfor- 
mance of a part of contract, where the 
contract is inoperative in respect cf some 
of the executants of the agreement, But 
this argument was not accepted. In this 
connection, it will be useful to extract 
the judgment of Wallis, C.J., which 
is brief and to the point: 


‘I agree with the answer proposed by 
_ Kumaraswami Sastri, J., which is in 
accordance with the view taken in 
Nagiak v. Venkatarama Sastrulu®, to which 
I was a party and also, in my opinion, 
with the earlier decision of White, C.J., 
and Krishnaswami Ayyar, J.. in Porakka 
Subbarami Reddy v. Vadlamudi Seshachalam 
Chetty?, when those learned Judges 
observed at page 360: 


“The plaintiff asks for a decree against 
the shares of the first and fourth defen- 
dants at least, This we think he can- 
not have”, 





1. (1921) LLR. 44 Mad. 605: 41 MLJ. 
129: ATR. 1921 Mad. 172. 

2. (1910) L.L.R. 33 Mad. 359 : 20 M.L.J. 328, 
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: “AU they meant, as appears from. the 
“rest of the judgment, was that he could 
nothavé a: decrée directing these defen- 
dants, who were parties to the agreement, 
to convey their own interest at a reduc- 
ed price.’ This might- have been grant- 
ed in England, . butin cases governed 
‘by. section 15 of the Specific Relief Act, 
a plaintiff can only have part perfor- 
mance if he is willing to pay the full 
. contract price’and to waive all claims 
for compensation, As the plaintiff in 
_ that case expressed his willingness to 
comply with .these conditions, , the 
léarned Judges, at the close of their 
judgment, gave him decree as régards 
‘the shares of the first and fourth defen- 
„dants, ` "This amounts to a clear ruling 
that a case such. as, the present is 
' governed by section 15 of the Specific 


f 


Relief Act. This was the conclusion at . 


i, I arrived in Nagiah v; Venkatarama 


` Sastrulu, and ‘after careful re-considera- - 


tion r think it was right, H ~ 
Oldfield da agreéd -with this view and did 
“not write a separate judgment. Kumara- 
swami Sastri, J., who also agreed with 
this. view delivered a separate judgment; 
what is crucial and relevant to ‘notice ‘is 
the, fact that, dealing with sections r4 to 
17 of the: ‘yepealed Act, the léarned' Judge 
observed that section: 15 only. reproduces 
the, English law with the. difference that, 
under, the’ English law, a party who elects 
to‘ take what he can. eet is not bound to 
pay the fullprice, but only a proportionate 
price, while, in India, the party must pay. 
the entire price and that, except with 
regard to the abatement in the price there 
is no difference ‘between the principle 
laid down in: the English decisions and 
the statutory, provision in’section 15, on 
the topic.of specific performance of a part 
of a contract. Vide: observations at 
pages 621 and 622. After a review of 
the case law and the legal position, the 
learned Judge (while referring. to: Porakka 
Subbarami Reddy v. Vadlamudi Seshachalam 
Ghetty®, stated Ee law in these terms, 
at page’ 628:. a 
ood 
‘So. far as the decisions in ae 20, 
preur performance has been. decreed 


= -=a > 
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of the share to which the vendor was 
entitled if the purchaser would take. it, 
In Guruswami v. Ganapathia', a decree 
was passed directing conveyance of the 
half share to, which the party contract- 
ing was entitled, The fact that-section 
15 would be a bar to the abatement 
`` jn the price ordered does not affect the 
granting of the relief as to the share if 
the purchaser is willing to take it with- 

_ out claiming any abatement in the price. 
In Poraka Subbarami Reddy v. Vadlamudi 
Seshachalam Ghetty?, it was held that-the 
plaintiff -was entitled to a decree for 
specific performance dirécting the con- 
veyance of the vendors’ share if. he 
paid consideration. In Shama v: Kumed3, 
where a mémber of a family governed 
by the “Mitakshara ‘purported to sell 
the whole property and the agreement 

- was found not-to be binding on the 
_other members, specific performance 
of the contract: i in respect of the one- 

. fourth. share of.the defendant. was 
ordered. without any abatement i in the 

price,” fg. ee 


In Mahmud Ali v. Yawar Beg4, a Bench of 
the Allahabad High Gourt took the same 
view. The first defendant, on his behalf 
and as ‘agent of the second defendant, 

agreed to sell a house in’ which ` each 
had an‘equal share.. When the plaintiff 
claimed, specific ' performance, it, was 
found that the first defendant’ had. no. 
authority to ‘represent ‘the second defen-: 
dant.. The: trial Court decreed specific 
peformance 'so far as the share of the 
first defendant was concerned, with ‘an 
abatement of half the purchase price, 

The High Court did not. agree with this 
view. It held that the: case would not 
come under section 16.‘as distinct and 
separate contracts for two separate shares, 

but the contract was a whole, but even 
SO, the plaintiff would be entitled to 
specific performance in respect of the 
share of the. first defendant provided the 
plaintiff was prepared to pay the entire 
purchase, price, This decision, therefore, 

is authority for the position that section 
16: would not apply, but: it is.section 15 





that would govern the case, In a Bench 
1, LLR.5 Mad, -337. F. B.). 
soe (1910) I.L.R. 33 Mad. 399 3 20 M,L, J; 
3, -27 CLJ -611 o e iy 


4. ALR 1915 Ail. 263. 0O 0 |: 
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decision of the Lahore High Court in 
Inam Din v. Muhammad Din}, the decision 
of the Madras. High Court in Porake 
Subbarami Reddy v. Vadlamudi Seshachalam 
Ghetty® and the decision of the Allahabad 
High Court in Mahmud Ali v. Yawar Beg? 
were followed, In that case it was held 
that where a major agreed tc sell property 
belonging to himselfand his minor nephew 
whose property he has no right to sell, 
the purchaser would be entitled, in a 
suit for specific performance, to a decree 
directing the adult party to convey his 
interest in the suit property, provided the 
entire purchase price was paid. The 
Same view was taken in Dwijendra Kumar v. 
Monmohan*, In that case, defendants 
I to 4 entered into a contract to sell 
certain lands belonging to them. to the 
plaintiff at a rental of Re, 70 per annum 
on receipt of a salami of Rs. yoo. Ina 
suit for specific performance it was found 
that the contract was not binding on the 
minor second defendant in respect of his 
on€-fourth share in the lands, The Court 
held that sections 14 and 16 were not 
applicable to: the case, but the. plaintiff 
would be entitled to specific perfor- 
mance in regard to the 3/4th share of the 
adult contracting parties: under section 
15, provided there was no abatement 
in the purchase price and the plaintiff 
relinquished his claim to further per- 
formance and compensation. In my 
view, the matter is not open to further 
argument and is concluded by the decision 
of the Federal Qourt reported in Fainarain 
v. Surajmull®, which related to specific 
performance:of a part-of a contract con- 
cerning the sale of shares. In that case 

there was a contract by the plaintiff to 
purchase 350 shares belonging to defen- 
dants 1 to 4 atthe rate of Rs, 700 pershare, 
In the! course:of the trial, the plaintiff 
did not press his claim with regard to 
the 100 shares belonging to the first and 
the second defendants and sought specific 
‘performance, for transfer of 250 shares 
belonging to defendants 3 and 4, the 
plaintiff agreeing to pay the entire price 
or the consideration. One of the points 
debated related to the question whether 





1, ATR. 1926 Lah. 136. 
2, (1910). L.R. 33 Mad. 359: 20 M.L.J. 328. 
3. ATR. 1915 All. 263.. 

4, ALR. 1957 Cal. 209. 

5. (1949) F.C.R. 379: (1949) 
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(1949) 2 M.L.J. 476; A.LR.. 1949 F.C. 211. 
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a decree can be passed in favour of the 
plaintiff in respect of 250 shares of defen- 
dants 3 and 4 on the ground that the 
contract was joint and indivisible and 
it was not open to the plaintiff to claim 
relief against some of the contracting 
parties to the exclusion of the rest, 
Dealing with that point, the Federal Court 
observed as follows at page 218: 


‘“The third point raised by the appel- 
lants does not appear to us to be at 
all sound. The argument is that the 
contract being joint and indiv'sible, 
it was not open to the plaintiffs to give 
up one of the defendants and proceed 
against the other two. In our opinion, 
section 43, Contract Act is a complete 
answer to this contention. Unlike 
English Jaw, the Indian law makes all 
joint liability, joint and several, in the 
absence of any agreement to the con- 
trary. It is, therefore, open to the 
promisee to sue any one or some of the 
joint. promisors and it is no defence 
to such a suit that all the promisors must 
- have . been made parties.. As the 
plaintiffs in. this case prayed ultima- 
tely for specific performance of a part 
of the contract in the manner contem- 
plated by section 15, Specific Relief Act, 
and expressed their readiness to. pay the 
entire consideration for.350 shares, the 
appellants are not prejudiced in any 
way.” 


In view of these decisions, there is no 
substance in the plea that section 15 
has no application to the instant case. 


6. There is no warrant for the view that 
the- decision of the Privy Council in 
William Graham v, Krishna Chandra Dey?, 
had held that on the topic of specific 
performance of apart of a contract ‘and 
the doctrine of severability of a contract, 
the English law has no application or that 
the principles of the English law are 
completely different 'frem the provisions 
of the Indian Statute, sections 14 to 14, 
In William -Graham v. Krishna Chandra 
Dey, the Privy Council merely stressed 
that, while reftrring to the English 
decisions and the principles enunciated 
therein, the decisions, in India, ‘must 
ultimately rest upon the Janguage of the 
i, 

1. 48 M.LJ. 172 (P.C.):'521,A, 903 ALR, 
1925 PC. 45, 


scctions, That does: not mean that, 
on the question whether a contract com- 
prises distinct and severable parts, capa- 
ble of specific performance as such, and 
whether in a particular case, specific 
performance can be decreed. in respect 
of a part of the contract, the English 
decisions would have no application. 
The Indian law differs from.the English 


law only to the extent of a modified or , 


different provision in the statute, In 
other respects, inmatters on which there 
is no contra provision or an aspect 
touching the discretion and the equitable 
jurisdiction of the Court, the - English 
decisions would certainly afford guidance, 


4. Indeed, in the preceding discussion, 
while referring to the Full Bench decision 
of this Gourt in Baluswami Aiya” v. Laksh- 
mana Aiyar!, I had adverted to the fact 
that except for the difference in the abate- 
mnt of the purchase price, the Indian 
enactment reproduces the principles of 
the English law. In this background, 
reference to two leading decisions in 
England may be of some relevance. In 
. Horrocks v, Rigby?, it was held ‘that where 
two persons agreed to sell property, of 
whom one had no interest, judgment for 
sp2cific performance with abatement may 
be made against the other, Fry, J., 
(as he then was) observed as follows: 


The plaintiff is, therefore, incumbered 
with several difficulties in respect of 
this contract, In the first place, he has 
entered into a contract with two persons 

as tenants-inscommon for the sale’ of 
the entirety, It is found that one’ of 
‘those supposed tenantseinscommon has 
no interest whatever in the property, 
and the question then is; whether the 
plaintiff can. enforce against the other 
a conveyance so far as it relates to , his 
moiety, =; 


“In my opinion, the plaintiff can enforce 
it, .I think that where an agreenient is 
entered into by A and B with C and it 

‘afterwards appears that B ‘has no 
interest in the property,’ A > may, 
nevertheless, he compelled to convey 
his interest to’. G. I shovld have come 
to that conclusion ‘upon principle, for 
I do not see why a purchaser is to lose 
his right against a vendor who can 
1, (LR. 44 Mad. 6953.41 M.LJ. 129; ' 

2. 9 Ch.D. 180. S pua 
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complete, because from a circumstance 
of which the purchaser had no know- 
ledge, he has no right against a person 
who , cannot complete, But I am 
very: much fortified in that conclusion 
by a passage in the judgment of Lord 
Hardwicke in Attorney-General v. Day, 
There he was dealing with the case 
of a contract entered into between 
tenants=inecommon in tail, and ‘he 
assumes the death of one of them leav- 
„ing heirs in tail, He points out that 
whereas the contract could have been 
enforced against the contracting tenant 
in tail, it could not be enforced against 
the issue of the tenant in tail because 
they claim por formam doni, and are not 
subject to the contract of the previous 
‘tenant in tail. He points out further 
that the one tenant in tail could not 
enforce against the purchaser the per- 
formance ofthe contract with regard to 
the moiety of which he was possessed; 
but, contemplating the alternative case 
that of the enforcement of the contract, 
by the purchaser against the vendor, 
Lord Hardwicke says (1 Ves, Sén. 224): 


“On the other hand, if on the death 
of one of the tenantr=in-common who 
contracted for a sale of the estate, the 
purchaser brings a bill against the 
Survivor desiring to take a moiety 
. of the estate only, the interest in the 
money being divided by the interest 
in the estate, I should think (though I 
give no absolute opinion as to that) 
in the case of a common person he 
might have a conveyance of a moiety 
from the survivor, although the contract 
cannot be executed against the heir 
of the other,” : 3 


It appears to me to be immaterial whe- 


ther the impossibility arises from the 


death of the contracting party. leaving 
heirs in tail who take por forman doni, or 
from the fact that one of the contracting 
parties cannot perform the contract. 
Lord Hardwicke’s opinion is that the 
inability with regard to one moiety would 
not preclude the purchaser from having 
performance with regard to the other 
moiety, and I so hold. 


8. It is unnecessary to refer ta other 
decisions in England taking a’ similar 
view because, there too,.the matter js 


š a a e 


"4. 1 Ves. Sen, 218, 


ti 


concluded by the decision of the Privy 
Gsuncil reported in Abdul Karim Basma v. 
Weekes!, in which the Privy Council 
approved and applied the principle of 
Horrocks v, Rigby®, In that case, the 
three respondents entered into an agree- 
ment to sell two houses to the 
appellant and as the first respondent 
happened to be a married woman, she 
had no power to enter into a contract 
without the concurrence of her husband 
and the agreement failed so far as her inte- 
rest, was concerned, The question was 
whether the appellant would be entitled 
to specific performance as against the 
shares of respondents 2’and 3 with abate- 
ment of the purchase price in respect of 
the first respondent’s interest, and the arse 
wer was in favour ofthe appellant. This 
aspect is dealt with in the judgment of 
the Privy Council at pag-s 152 f0. 154. 
Lord Reid, who delivered the judgment, 
formulated the question in these terms : 


“ The other question in this appeal is 
- whether the appellantis entitled to have 
specific performance of a part of his 
contract, He agreed to buy two houses 
which were owned by the first, second 
and third respondents as tenants in 
common. He cannot enforce this con- 
tract against the first respondent 
because she had no power to make the 
contract. Gan he enforce it against the 
second and third respondents so as to 
require conveyance to him of the two 
one-third shares which belonged to 
- these respondents ? Cases have not 
infrequently arisen where a single 
vendor has been unable to give a good 
title to all that he has contracted to sell. 
The general rule in such a case has 
been stated by Lord St. Leonards thus 
(Sugden on “Vendors and Purchasers, 
14th Edn. pag? 317 and page 316): 
Sage a a purchaser g*nerally, although 
not universally, may take what he can 
get, with compensation for what he 
cannot have........ In regard to the 
limits of the rule, that a purchaser 
may elect to take the part to which a 
title can be made at a proportionate 
price, it has not been determined whe- 
ther under any circumstances of dete- 
rioration to the remaining property, 








2. 9Ch 
12 


1. (1950) 2 AN E.R. 146: 1950 A.C. 441. ` 
“D. 180. | 


SUBRAMANI v. KANNAPPA REDDIAR (Ramamarti, 7.) 


89 


the vendor could be exempted from 
the obligation of conveying that part to 
which a title could be made; but the 
proposition is untenable, that if there 
is a considerable part to which no 
title could be made, the vendor was 
therefore exempted from the necessity of 
conveying any part,” 
In the present case there are three vendors, 
One of them cannot convey her interest, 
but there is nothing to prevent the con- 
veyance of the interests which belonged to 
the others, This type of case is less com- 
mon, but one example is Horrocks v. 
Rigbyt, where two persons agreed to sell 
a public house and it was found on investi- 
gation that one of them had no interest 
in it, but that a moiety belonged to the 
other, 


9. In the further discussion, the Privy 
Gouncil dealt with the question whether 
the principle enunciated by Fry, J., in 
Horrocks v. Rigby}, holds the field or whe- 
ther a different view has been taken by 
decisions subsequent.thereto, The Privy 
Council held that the decision in Horrocks 
v. Rigby}, still holds the field and cannot 
be said to be impaired in any manner by 
the subsequent decisions, Vide: the state- 
ment of the law in 34 Halsbury’s Laws of 
England (3rd Edn. page 332 para. 
563). Reference may also be made to 
the following statement of the law in 
Williams on Vendor and Purchaser,, (4th 
Edn, at pages 725 and 726) : 


" © So far we-have dealt with the vendor’s 
case, The purchaser under an open 
contract containing a misdescription of 
of the property sold is in a different 
position. For, the rule is that the 
vendor, having represented himself to 
be the owner of or to be entitled to sell 
a particular property, is estopped from 
showing in avoidance of the contract 
that he has the right to convey a part 
only and not the whole of what he was 

prepared tosell, The purchaser therefore 
is, as a rule, entitled if, it turns out that 
there is a mere deficiency, whether 
of area, estate or right, and whether 
substantial or not, between the pro- 
perty described in the contract and 

. that offered in fulfilment thereof, to 
enforce ‘the specific performance of the 

ee 
1, 9Ch. D.180. 


90 


::ceontract, taking such interest in the 
"+ property sold as the vendor has and 
_ receiving compensation ‘forthe defi- 
= ciency, For example, where a vendor 

described the land sold.as containing a 
= much greater quantity than its actual 
area: where a vendor. could: make no 
title to a considerable part of the Jand 

- sold; and where a vendor who pur- 
” ported to-sell the fee simple of certain 

land was entitled to tenancy for life, 

tenant in remainder subject to a life 

estate, tenant . pur autre vie, or formerly 
= to.an undivided moiety only; he was 

obliged at the purchaser’s suit to convey 
what estate he had and to allow com- 
. pensation for the deficiency.” 


|The decree for specific performance will 
be-as indicated in the Supreme Gourt 
in Durga Prasad v. Deep Ghand1. For all 
these reasons, ‘the second appez! fails 
and ‘is dismissed with costs, No leave, 
S.J. E , Appeal dismissed. 
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Ginversioninta Ryotwari) Amendment Act 
(XXIII: of 1959), section. 1—Right of minor 
inamdtr ta obtain patta on, the basis of his 
kudivaram under section 9 (1) of the Madras 
Minor:Inams (Abolition and Gonversion into 
Ryotwari) Act, (XXX of 1963), if has been 
abrogated Act, if protected under Article 31-A 
of the Gonstitution. os 


The petitioner’s inam lands“ purchased 
from the aliences of the original inamdars 


" 1.°1954 $.CJ.'23: (1954) S.C.R. -360 : 
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were converted into assessed lands on 
enfranchisement and permanent pattas 
were issued in respect of such lands under 
the Pudukottai Inam Settlement Rules, 
1888. The petitioner was paying the 
assessment thereon to the Government. 
The Pudukottah State was merged ‘in the 
State of Madras on 3rd March, 1948. 
Thereafter the Pudukattai (Settlement of 
Inams) Act (XXIII of 1955), was passed to 
provide for the settlement of inams in the 
merged territory of Pudukottai in the State 
of Madras. The petitioner’s land became 
fully assessed. In 10963, three enactments 
namely,.the Madras Inams Estates (Aboli- 
tian and Conversion into Ryotwari) Act 
(XXVI of 1963), the Madras: Minor 
Inams (Abolition and Conversion into 
Ryotwari) Act.(XXX of 1963) and the 
Madras Inams (Supplementary) Act 
(XXXI of 1963) were passed, The first 
two enactments provided for acquisition 
of the rights of landholders in the inam 
estates and in minor inams respectively 
and also provided for the introduction of 
ryotwari settlement in such.inams, The 
petitioner and persons similarly situated 
made applications for the grant of ryot- 
wari pattas is respect of such lands which 
they claimed to be in their possession. 
On, a reprerentation by the .ryots a 
Special. Officer was appointed .to investi- 
gate into the character of the lands held 
as inams in Pudukottai territory. He 
recommended 116 part inam.villages to 
be brought within the purview of the 
Tamil Nadu, Inam Estates (Abolition and 
Conversion into Ryotwari) Act of 1962. 
Accepting the recommendation, the Tamil 
Nadu Inam Estates (Abolition and Con- 
version into Ryotwari) Amendment Act 
(XXIII of 1979) was passed. The result 
was 116 part inam village: were brought 
within the purview of Act XX VI of 1963 
and were treated as minor inams. They 
all vested in the Government. This Act 
was given effect to retraspectively fiam 
the date when Act XXX of 1963 came 
into force, | 


On the question whether the impugred 
1959 Act was only a legislative’ device 
intended to deprive a minor inamdar in a 
particular area of his right to obtain a 
ryotwari patta on the basis of his kudi- 
varam‘ under section 9g (1) of the Act 
XXX of 31953: and on the ‘question 
whether the impugned Act not being one 


~~ 6 


I. 
for acquisition' of property was protected 
under Article 31-A of the Gonstitution, ; 


Held that, the levy of assessment cannot 
be regarded as amounting to resumption 
ofthe inam and does notresultin abroge- 
tion ofthe inam tenure. By virtue. ofre- 
trospective effect given to it, Act XXIII of 
195¢ formed partofAct XXVI of 1963 
which related to the acquisition of rights 
of landholders in inam estates in the State 
of Madras and. introduction of ryotwari 
settlement in the said estates, Article.91-A 
of the Constitution, therefore; saves the 
impugned. Act from the attack of consti- 
tutional transgression based on Articles 
1g and 31, (Paras. 7, 8, 10, 11.] 
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Petition under Article 226 of the-Constitu- 
tion of India praying that in: the cir- 
cumstancesstated therein and in the affi- 
davit filed therewith the High Court will 
be pleased to issue a writ of ‘mandamus 
directing the State of.Tamil Nadu to 
forbear. from applying the provisions 
of the.-Tamil Nadu Act XXIII of t969 
to the lands set out in Serial No, 22° of 
Schedule I-A under section 6 of the. Act 
(T.D.Nos. 7705 tn 7726, 8882, 7072 to 
7979,.7080 tn 7102, 7567, 7602 to. 7605, 
8594... to 8603 in Perungudy Vattam, 


GOPALACHARI ¥. STATE.OF TAMIL NADU::( Raghavan, F.) 


Of 


Tirumayam Taluk in Tiruchirapalli 
District, etc, ° | 


V. Vedantachari, K. Gopalachari, G. Krishnan, 
R 


Sundaralingam, N.  Srivatsamani, 
K. Raman, N. Appurao, K. Fayaraman, N.C. 
Raghavachari and V, K. Thiruvenkata- 
chari, for Petitioners, : 
The.. Advocatc-General assisted. by 


‘Government Pleader, for: Respondent. 
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by. 


Raghavan, 7,—This batch of writ petitions 
relate to the validity of the Tamil Nadu 
Inam Estates (Abolition and Conversion 
into Ryotwari) Amendment Act (XXIII 
of 1969). The allegations in each of these 
writ petitions are almost the same and 
for the sake of convenience we set out the 
allegations in W.P. No, 6 of 1970. The 
petitioner owns in Perungudi Vattam, 
-Thirumayam Taluk, Pudukottai Division, 
Tiruchirapalli District punja and nanja 
lands of an extent of 25 acres known as 
‘Kadayakudi alias Vichitraraya Raghu- 
nathasamudram, There lands were acqui- 
red by the joint family of which the. pgti- 
tidner was a member by purchase from the 
alienees of tHe original inamdars or their 
descendants, The petitioner got the 
above lands for his share at the partition 
in the joint’ family. g 


2. In the yerr 1888 Pudukottai Darbar 
framed rules for the settlement of inams 
known as Pudukottai Inam Settlement 
Rules, 1888 similar ta the Madras-Inam 
Settlement Rules, 1859. Under tHe said 
Pudukottai Inam Rules, inams were con- 
verted into assessed landson enfranchise- 
ment and permanent pattas were issued in 
respect of such Jands, The prescribed 
assessment was payable to the Govern- 
ment direct and-not through any inter- 
meédiary, The petitiorer’s inam lands 
having thus been enfranchised, the pet'- 
tioner was .paying the assessment there- 
on to the Government. The petitioner’s 
contention is that these lands are ordinary 
freehold lands, While so, the Pudu- 
Kknttah State was mergcd jin the State’ of 
Madras on.$rd March, 1948. Thereafter, 
Pudukottai (Settlement of .Inams) Act 
(XXIII of 1955) was pased to. provide 
for the settlement of inams in the merged 
territory of Pudukottai in the State of 
Madras. ‘Under section 2 of the Act, 


Jud gment of the Court was delivered 
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all the inams in the merged ` territory 
of Puduksttai which were granted, con- 
firmed or. recognised by any former 
ruler of that territory, and which have 
continued as inam upto the commence- 
ment of the Act, have been recognised 
and confirmed as inams by: the State 
Government, Section 3 provides that 
all lands held on inam tenure at the 
commencement of the Act in the merged 
territories of Pudukottai shall be settied 
in accordance with the principles laid 
down in the rules and orders contained 
in the Standing Orders of the Board 
‘of Revenue for the time being applicable 
to the settlement of inams in the rest 
of the Madras State. Subsequently, the 
Madras: State levied full assessment on 
all lands in the merged territory and 
the petitioner’s lands also became fully 
assessed, In 1963; three enactments 
namely, the Madras Inams . Estates 
(Abolition and Conversion into Ryot- 
wari) Act (XXVI of 1963),.the Madras 
Minor Inams (Abolition and Conversion 
into Ryotwari) ‘Act (XXX of Hed 
and the Madras Inams (Supplementary 

Act (XXXI of 1963), were passed. Act 
(XXVI of 1959) provides for the acquisi- 
tion of the rights of landholders in inam 
estates in the State of Madras. Act XXX 
of 1953 provides for the acquisition of 
the rights of inamdars in minor inams in 
the State of Madras and the introduction 
of ryotwari settlement in such inams. 

Act XXXI of 1953 provides for the deter- 
mination of questions whether, any non- 
ryotwari ar€a in the State of Madras is 
or is not an existing i inam estate, a part 
village inam estate, 4 minor inan or 
whole inam village in Pudukottai, 
petitioner and persons similarly situated 
like him made applications for the grant 
of ryotwari pattas in respect of such lands 
which they claimed to be in their posses- 
sion, In some cases ryotwari pattas were 
issued and in other cares proceedings 
were pending. While so on the represen- 
tation by ryots of the Pudukottai area, 
the State of Madras appointed a Special 
Officer with a view to make an inv‘stiga- 
tion into the character of lands held as 
inams in the Pudukottai territory, The 
Special Officer on examination recom- 
mended 116 part inam villages to be 
brought within the purview of the Tamil 
Nadu Inam Estates (Abolition and Con- 
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version into Ryotwari) Act (XXVI of 
1963). Accepting the recommendation, 
the Tamil Nadu Inam Estates (Abolition 
and Conversion ‘into Ryotwari) Amend- 
ment Act (XXIII of 1969) was passed. 
The aforesaid Act received the assent of 
the President cn 14th November, 1969 
and it was published in the Fort St, 
George Gazette on. ast November, 1969. 


3. In the present batch of writ ' peti- 
tions the petitioners seek to attack the 
validity of the Tamil Nadu Inam Estates 
(Abolition and Conversion into Ryotwari) 
Amendment Act (XXIII of 1969) on ‘the 
following grounds: (1) The Pudukottei 
‘inam estate having vested in the Goverr- 
ment, on enfranch‘sement it was no longer 
an estate on 16th February, 1963 when 
Madras Act XXVI: of 1963 came into 
force and Medras Act XXVI of 1963 as 
-mndified by the impugned: Act is inappli- 
cable to such Jands.: (2) In the guise of 
an amendment the impugned Jaw really 
takes away the benefit whichialready 
accrned to the petitioners under Madras 
Act XXX. of 1963 and it is thus a legis- 
lative device to deprive the Inamdar of 
his right to get a patta under Madras Act 
XXX of.r963 ard the impugned law is 
a piece ofcolourable legislation cflending 
the petitioner’s fundamental] rights under 
Articles 19 and’ 91: of the Constitut‘on, 
(3) The impugned enactment is unconsti- 
tutional, as there is no public purpose “to 
warrant the enactments. nor does it satisfy 
the requirements .of Article 31 (2) of the 
Constitution. (4) The impugned law rot 
being a law for acquisition of land by the 


‘State or acquisition by the State of any 


estate or any rights therein on the extin- 
guishment or modification of any such 
rights, Article g1-A of the Pee 
has no application, :' 


4. The Deputy Sects to Govern- 
ment, , Revenue Department, has filed a 
counter affidavit on behalf of the Tamil 
Nadu Government supporting the vali- 
dity of the impugned enactment The 
principal contentions -put forwaid on 
behalfof the Government are: The enfiare 
chisement under the Pudukottai Inam 
Rules, 1888 cannot take away the inam 
character of the lands, as it is only subject 
to the concession still attacked to the 
grant whichis not completely extinguish- 
ed, Asaresult ofthe representation from 
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ryots that part villages under Act XXVI 
of 1963 should not be treated as minor 
inams, the Government appointed a 
Special Assistant Settlement Officer in 
G.O. Ms, No. 1559, Revenue, dated 6th 

eptember, 1967, for the purpose of rein- 
vestigation into the character of inams 


in Pudukottai area and for examining - 


whether any arealin Pudukottai satisfied 
the definition of part village inam estate 
as defined under section 2 (11) of Madras 
Act XXVIiof1953 and more particularly 
the inams ‘notified under Act XXXof 
1953. On the report of the officer,’ the 
grants included in Schedule I-A to the ime 
pugn?2d enactment were made, The inten- 
tion ofthe Legislature in excluding the 
inams from being disputed under Act 
XXXII of 1953 is mainly due ta the fact that 
the tenure of the inams was subject to a 
detailed enquiry by the Inam Settlement 
Officer ‘appointed under the Pudukottai 
(Settlement of Inams) Act, 1955 and 
reinvestigation by. the Special Assistant 
Settlement Officer appointed for the pur- 
pose, (2) The impugned enactment is 
only ancillary to Act. XXVI of 1953 so 
as to bring the 116 inam estates treated 
wrongly as minor inams without proper 
basis quite contrary to the tenure. of the 
inn. (3) Article 31-A of the Constitu- 
tion saves the impugned legislation from 

attack on the ground of constitutional 
transgression based on Articles 19 and 31 
of the Constitution, 


5. Mr. Vedantachari who appeared for 
the petitioners, before dealirg with the 
question, traced the history of the various 
enactments relating to abolition of inams 
in Tamil Nadu. The first enactment re- 
ferred to by him is Madras Act XXVIof 
1948 which dealt with inams which fell 
under section 3 (2) of the Madras Estates 
Land Act, 1908. The second enactment, 
Act XXVI of 1953 relztes to inams which 
became estates under. the amendments 
to the Madras Estates Land Act in 1936 
and. 1945. The third -€nactment, Act 
XXX cf 1963, deals with minor inams. 
The fourth enactment, Act XXXI of 
1963, provides a machinery for the deter- 
mination of the question whether any 
non-ryotwart area is Or is not an existing 
inam estate, a part village inam estate, 
a minor inam or a whole village in Pudu- 
Kottai, 


üj 


We shall now deal with the relevant 
provisions of the aforcsaid enactments. 
We are not concerned in the picsent case 
with inam estates as defincd in section 3 
(2)(d) of the MadrasEstates Land Act to 
which alone the Madras Estates (Aboli- 
tion and Qonversion into Ryowtari) 
Act, 1918, applies, and therefore we do 
not propose to deal with the Aboliticn 
Act, 1948, Section 2 (4) of Act XXVI of 
1953 defines “Existing inam Cstate’’ as 
meaning an inam village which became 
an estate by virtue of the Madias Estates 
Land (Third Amendment) Act, 1936, 
Section 2. (7) defines “inam estate?’ as 
meaning an existing inam Cstate or a 
new inam estate, Scction 2 (9) defines 

“new inam estate’? as maning a part 
village inam estate or a Pudukottai inam 
estate, Section 2 (11) defines ‘‘notified 
area’ in relation to an inam estate, 
Section 2 (11) defines “‘part village inam 
estate’? aS me€aning a part of a village 
(including a part of a village in the 
merged territory of Pudukottai) the grant 
of which has been made, confirmed or 
recognised by the Government. Explana- 
tion 1 (b) to section 2 (11) is relevant and 
it runs as follows:— 


“Where a grant as an inam is expresscd 
to be only in terms of acreage or 
cawnies, or ofother local equivalent, the 

area which forms the subject-matter of 
the grant shall not be deemed to be a 
part village inam estate’’, 


Section 2 (14) defines ‘‘Pudukottai inam 
estate’? as m€aning an inam village in 
the merged territory of Pudukottai and 
specified in Schedule I and includes such 
other whole inam village in the said terri- 
tory as the Government may, by notifica- 
tion from time to time specify, The inams 
which were meant to be brought under 
this enactment were 1936 inams and part 
village inam estate or Pudukottai inam 
estate, Act XXVI of 1963 came into 
force on and June, 1965. The effect of 
the notification of the inam estate under 
the said Act is that the entire inam village 
shall stand transferred’ to the Govern- 
ment and vests in them free of all encum- 
brances, Section g of the Act provides 
for the grant of ryotwari pattas to a land- 
holder in the case ofan existng inam estate 
and also in the case of a new inamestate, 
Section 10 deals with lands in respect of 
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which a ryot is entitled ` to 'ryotwari 
patta in the case of anexistinginam estate 
and also in the case ofa new estate, -The 
óther provisions contained in Act XXVI 
of 1963 are: more or less of the: same, 
pattern as those in the Madras Estates 
(Abolition and Qonversion inte Ryotwari) 
Ast, 1948. ‘Under Act XXX. of! 1963; 
the rights of inamdars to minor inams-in‘ 
the State of Madras were sought to. be. 
acquired with a view tc introduce ryotwari 
settleménts in such-inams; Section 2-(5) 
defines “inam” as meaning a grant of 
melwatam in any inam land or'a grant 
ofboth the melwaram and the kudiwaram 
in any inam land which grant has been 
made; confirmed or recognised ‘by the 
Government. ‘Minor inam” is defined 
in’ section 2 (9) and the relévant portion 
of the definition contained: in section 2° 
(9) (c) (iii) with which we are oe 
reads as follows:— `^ =. 
ony inam recognised and confirmed 
.under..section.2 ‘of the‘ Pudukottai 
- (Settlement „öf. Inams) . Act, 1955 
(Madras Act XXIII of 1955), but not 
.. including’ a new inam estate as defined: 
in clause (9) of section 2 of the Inam 
_.Estates Abolition Act and situated in 
. the merged territory of Pudukottai.” 


The vesting of minor inams in the coven 
ment is under section 3 (b). Sections 8 
and. 9 deal with the grant of ryotwari 
pattas to every person ‘Who’ i is lawfully 
entitled to the kudiwaram in the inam 
land, immediately before the notified 
date: As already stated . Act XXXI of 
1963 ‘provides for the: determination: of 
questions whether any non-ryotwari' area 
in the State of Madras. is.or is not an 
existing inam €state,.a part village inem 
estate, a ‘minor inam or:a whole inam 
village in Pudukosttai. ` In 1965 Madras: 
Act XI of 1955 was passed. amending 
Madras Act XXVI of 1963.. Section.''2: 
of Act XXVI of 1953. ‘Was-amended : by 
omitting the. words: “and ‘includes such 
other inanis in the merged territory as the 
Government by notification from time to. 
tithe specify’. After section ‘73° ofthe 
principal Act, namely, Act XXVI of 1963, 
section 73-A .was added conferring power 
on the Government by notification from 
time to time to include in Schedule I any: 
whole:inam village in the merged’ terri- 
tory of -Pudukottai,: The consequence 
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of-such inclusion was also ‘stated therein. 
The amending Act further’ provided ‘for 
substitution .of a new schedule for. the 
existing Schedule ‘I to the. principal Act. 

The need for further amending the princi- 
pal ‘Act, Madras Act XXVI of 1963, is 
clear. from the following statement’ of 
Objects and Reasons- accompanying the 
Bill wee became Act XXII of 1969: 


The Tan Nadu Estates (Abolition 
‘and Conversion. into Ryotwari) 
Act (XXVI of 1963), - applies . to all 
iruwaram inam estates, part village 
-inam estates. and. certain whole 
inam villages in ‘the .merged ter- 
eiio of Pudukottai specified i in Sche- 
dule I of the. Act, There have been: 
; ment by'the ryots af Pudukottai area 
i that’ most of :the inams which have 
| been dealt with . under the . Madras 


` Minor: Inams . (Abolition. ' and 
‘(Gonversion into Ryotwari) Act, 
- (XXX of 1963). are part. inam’ 
villages. and they. should glso. be 


‘brought: within the scope .of Tamil- 
‘Nadu Act XXVI of 1963. : The. 
Inamdars also preferred counter repre- 
sentations contending that even the 
- villagesalıeadybroughtwithin the. scope 
. of Tamil Nadu Act XXVI of. 1963 
. should be taken away from its purview. 
. The..Government considered both the 
representations and appointed a Special. 
Officer to investigate into the tenure of 
these inams in Pudukottai area, The 
Special Officer, .after .a thorough’ 
examination of the: whole . matter, 
recommended .that 116. part . inam- 
villages. will have to, be brought 
- within the purview of the Tamil Nadu. 
Inam Estates (Abolition and Conver- 
‘sion into Ryotwari) Act .(XXVI of 
1963).. The Government have decided 
to accept the recotumendation. ‘of the 
Special Officer and to bring these 
116 ‘part. inam villages .within .the 
. purview of Taniil Nadu Act XXXVI of 
1963 and to amend the Act suitably, 
ee a 
z All ese 116 part inams which are pró- 
posed to be brought within the purview 
of Tamil Nadu Act XXVI of 1963 are 
: now treated as minor inams, .They have 
_ -vested in the Government under, the 
provisions of the Madres Inams (Aboli- 
tion and Conversion into Ryotwari) 


ü 
. Act (XXX of 1953), ` on the 
appointed day under that Act: 
The question is as to how the pro- 
' ceedings already taken or pending 
under Madras Act XXX of 1993 should 
be - treated. The Government have 
decided thatthe amending legislation 
should be deemed to have come into 
force in respect of these part inams.on 
the appointed day under Madras Act 
XXX of 1953 subject to a proviso 
that, where in respect'of any such 
inam estates the operation of the Act 
has been stayed or interrupted, then 
the date from which the Government 
‘are in uninterrupted possession 
` should be deemed-to have come into 
` force in respect of such inam estate, 
It is also proposed that every order 
passed in any proceeding taken undér 
Madras Acts- XXX and XXXI of 
1953 in respect of any such estate shall 
be deemed to be of no effect and. any 
‘such proceeding pending on the date 
of the publication ofany proposcd Act 
should abate and the amount paid, if 
any, under Madras Act XXX of 1963 
to any person should be recovered 
with interest as if it were an arrear of 
land revenue ”. 
6. The impugned Act contains six 
sections. Section 3 amends section 2 of 
Act XXVI of 1963 by the addition of the 
words “‘other than a Pudukottai inam 
estate specified in Schedule ‘I-A’? after 
the words “‘ in relation to an inam éstate ”’ 
in clause (10) of section 2 and also the 
addition ofsection 10-A defining “‘notified 
date” in relation to a Pudukottai inam 
estate specified in Schedule I-A as mean- 
ing 15th February, 1965.. Section 2 (11) 
is also amended by insertion of the words 
“but not including such of the inam areas 
in. the said territory.as are specified in 
Schedule I-A” after the words ‘merged 
territory of Pudukottai’’. Section “4 of 
the impugned Act amends section 73-A of 
Act XXVI of 1963 by substituting the 
words ‘‘and every order passed ‘in any 
proceeding ‘taken under that ‘Act’ in 
respect of that inam village shall be 
deemed to be of no effect and if any pro- 
ceeding: taken under. that Act is pending 
_on the date of such inclusion, such pro- 
ceeding shall abate” for the words “‘and 
every proceeding taken under that Act 
and pending in respect of that inam 
village‘ shall abate”, Section 5 of-the 
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impugned Act seeks to insert a new section: 
-73-B in Act XXVI of 1963 and if is to 
the effect that the provisions of Acts XXX 
and XXXI of 1963 shall be deemed never 
to have applied to a Pudukattai inam 
estate specificd in Schedule I-A, that 
every order passed in any proceeding. 
taken under the Acts in respect of that 
inam estate shall be deemed to be of no 
effect, and that if any proceeding. under. 
the Act is pending on the date of the publi- 
cation of Act XXVI uf 1969 in the Fort 
St.” George Gazette, such procetding 
shall abate, Scctiun 75-B also provides 
for. recovery of the amount paid under. 
Madras Act XXX of 1953 as if it were an’ 
arrear of land revcnue, Section 6 of the 
impugned Act inserts Schedule I-A in: 
Act XXVI of 1963 giving inam area with 
reference to title decd numbers or 
survey numbers, 


7. The first question raised by Sri 
Vedantachari that the inam estate having 
vested in the Govcrnment on enfranchise- 
ment there was no longer an inam estate 
on 16th February, 1963 for application of 
Madras Act XXVI of 1963 and the 
amendment thereto, has been fully ‘conti- 
dered by this Gourt in Sri Vadaranyaswamt 
Devastanam v, State of Madras+, Follow- 
ing the above decision we hold that the 
levy of assessment cannot be regarded as 
amounting to resumption of the inam 
and does not result in abrogation of the 
inam tenure, The inam tenure is pre- 
served and there is no substance in this 
contention, 


8, The learned Counsel dealt with the 
second question, namely, that the impugn- 
ed enactment is only a legislative device 
to. achieve the object ef depriving a 
minor inanidar in a particular area of his 
right to obtain a ryotwari patta on the 
basis of his kudiwaram under section 9 
(1) of Act XXX of 1963.. In this con- 
nection the learned Counsel referred to 
the decision of the Supreme Court in 
State of Bombay v. United Motors (India) Ltd.?, 


where speaking for the Bench, Patanjali 


Sastri, G.J., observed :— ; 
‘< Whenever, then, a section of the 
people in a locality, in assertion of an 
adverse claim, disturb a person in the 
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quiet enjoyment of -his property, the 
Bihar Government would seem to think 
that it is not necessary for the police -to 
step in to protect him in his enjoyment 
until he is evicted in due: course of law, 
. but the Legislature would intervene ‘by 
making a ‘law’ to oust the person from 
his possession. Legislation such as we 
have now before us is calculated to drain 
the vitality from the rule of law which 
- our Constitution so unmistakably pro- 
- claims, and it is to bė. hoped that the 
democratic process in this country will 
not function along these lines? . . 
Tn that case, their Lordships followed a 
decision of the: Supreme Court; in 
Ameerunnissa Begum v. Mahboob Begum’, 
where it was held that, in singling out two 
groups of persons consisting of two ladies 
and their children out of those who 
claimed to be related to the late Nawab 
and preventing them from establishing 
their rights under the personal law which 
governed the community, in Courts of 
law, the Waliuddowla Succession Act, 1950 
was discriminatory, that chere was no 
rational or reasonable basis for the dis- 
crimination, and that the Act contraven- 
ed the provisions of Article 14 of the 
Constitution and: therefore it was void, 
‘The next decision cited by the learned 
' Gounselin Kochunni v. States of Madras and 
Kerala?, which dealt with the validity of 
the Madras Marumakathayam (Removal 
‘of Doubts) Act, 1955. . The impugned 
Act did nat purport to modify or'extin- 
guish any right in an estate. But the 
object: of..the enactment was only to 
declare particular sthanams to be Maru- 
makathayam tarwads and the’ property 
pertaining to such sthanams as the pro- 
perty of the said, tarwads. The Act 
declared’ particular sthanams to have 
always been tarwads and their, property 
-to have always-been tarwad property. 
As the impugned Act did not effectuate 
any agrarian reform . and regulate the 
rights inter se between landlord and 
‘tenants, the Supreme Gourt held that 
Article 31-A ‘of the Constitution had ‘no 
application. as 
Mr. Vedantachari laid co nsiderable stress 
on the decision of the Supreme Court in 
1: 1953 S.CR. 404: 1953 S.C.J.61 : AIR. 
1953 S.C. 9 
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Fayantsinghji v. State of Gujarat, In that 
case the petitioner’s case was that, as a 
result of the provisions of the impugned 


‘Act, certain non-permanent tenants were 


deemed to be permanent. tenants as from 
the commencement of the Bombay Taluq- 
dari Tenure Abolition Act, 1949 and 
thereby became entitled to acquire on 
payment of six times the atscssment or 
rent instead of at least the minimum of 
twenty times the assessment the rights 
of an ‘“‘occupant’’ within the meaning 
ofsection 5-A ofthe Act, The petitioner’s 
contention was that it had substantially 
deprived the petitioners of the rights which 
they acquired on tillers’ day (1st April, 
1957) by reason of the prcvisions con- 
tained in ‘section 32 and other relevant 
sections of the Bombay, Tenancy and 
Agricultural Lands Act, 1948, as amen- 
ded from time to time. It was contended 
that the deprivation had resulted in the 
violation of certain fundamental rights of 
the petitioners such as,thore guaranteed 
under Articles 14, 19 and,31 of the Gonsti- 
tution, that the impugned Act was a piece 
of colourable legislation in the sense that 
under the guise. of changing a rule, of evi- 
dence‘it had in effect taken the peti- 
ticner’s property withcut payment cf 
compensation and given it to another, 
and that the legislation in question did not 
come within any entry of the two legis- 


lative lists under which the State Legis- 
lature--was competent to make laws. 


After discussing the questions raised in 
detail, their Lordships hcld that uncer 
the guise of defining 2 permanent tenant 
or changing a rule of evidence what Las 
been done is to reduce the purchiare 
price which became payable to the land- 
holders on 1st April, 1957. This decision 
is not applicable to the present case., 


‘Relying upon the aforesaid decision, 


Mr, Vedantachari contends that the 
substance of the legislation is to deprive 
a minor inamdar of his right to obtain 
ryotwari patta on the basis of: his kudi- 
waram right, -s in Pudukottai all’ the 
grants. made are‘expressly stetcd to be 
kudiwaram lands. ‘Section .8 (1) of Act 


“XXX of 1963 would enable the inamdar to 


obtain: patta merely on the basis of the 


“kudiwaram grant and the effect of the 


impugned legislation is to take away tre 
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benefits which accrued to the minor 
inamdar under the enactment and to 
include the Pudukottai inams within Act, 
XXVIof 1963. Under Act XXVI of 1953, 
actual cultivation is the test for the grant 
of patta to which an inamdar may not be 
in a position to establish in a majority 
of cases. In the guise of. amending the 
enactment, the law takes away the rights 
of the inamdar to get patta which vestsin 
himunder Act XXX of 1993, Mr. V.K.T. 
Gaari who appeared for the petitioner 
at the later stage, contended that the 
impugned enactment is not a law provid- 
ing for acquisition of property and con- 
sequently Article 31-A cannot be called 
in aid to support the impugned legislation. 
The learned Counsel referred to the 
following passage at page 59{ in Sawer’s 
Australian cases, grd Edition: 


“ Modern legislators have adopted with 
enthusiasm the practice of deeming 
things to be that which they are not, 
and in so far as the legislation is made 
by a Parliament with untrammelled 
powers, or within the plenary powers 
conferred upcn a Parliament whose 
powers, like those of the Common- 
wealth Parliament, are limited by a 
Constitution, effect must be given to 

- the notional conditions thereby created. 
But upon a constitutional question 
the Court must consider the -real 

_ substance and operation of the legis- 
lation, and ifin substance and operation 
it is an enforcement or step in the 
enforcemnt of existing rights and 
obligations, then the legislation, how- 
ever disguised, is an exercise of judicial 
power”. 


(Vide Rola Go. (Australia) Proprietary Ltd, v. 
The Gommonwealtht. The next contention 


of Mr: V.K.T. Chari is that, while the. 


p2titioner’s lands would be covered by 
Act XXX of 1953, byreason of the impug- 
ned enactment thesaid lands are sought to 
be governed by Act XXVI of 1963. In 
this connection, reference is made to sec- 
tion2 (9) of Act XXVI cf 1993 which was 
left untouched under the impugned Act 
and consequently the object was sought 
to be achieved by adding to the definition 
of “Padukottai inam” the wards ‘‘such 


of the inam areas in the said territory, 
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as are specified in Schedule 1-A”. This 
addition of the words, the learned Counsel 
points out, wili be ineffective to achieve 
theobject, While Act XXVI of 1963 def- 
nes ‘existing inam estate’ ‘new village inam 
estate’, ‘part village inem estate’ and 
‘Pudvkottat inam estate? under sub- 
clauses (4), (9), (11) and (14) of section 
2 respectively, the impugned enactment 
Only seeks to enlarge the definition of 
‘Pudukottai inam estate’ by including 
such of the inam areas in the said territory 
as are specified in Schedule 1-A, Section 
2 (9) defines “‘minor inam” as meaning 
any inam recognised and confirmed 
under section 2 of the Pudukottai (Settle- 
ment of Inams) Act, 1955 but not in- 
cluding a new inam estate as defined in 
clause (9) of section 2 of Act XXVI of 
1963. Therefore, what originally vested 
under Act XXX of 1963 is now sought to 
be taken away and included in section 
2(14) of Act XXVI of 1963. The other 
provision of the impugned Act, namely, 
section 5 only seeks to give effect to the 
above objective. 


9. The further contention of Mr. Chari 
is that retrospective operation should 
not have been given. But, as stated 
above, when section 2 (14) of Act XXVI 
of 1963 is sought to be enlarged by 
including grants of less than a village, 
we do not see anything wrong in giving 
retrospective operation to the said deter- 
mination, 


10. The learned Advocate-General de- 
fended the validity of the impugned 
Act only under Article 31-A of the Consti- 
tution. The contention of the learned 
Advocate-General is that by reason of Act 
XXXVI 0f1958(sic) (XXIII of 1969?) giving 
retrospective effect, it is as if the amend- 
ment formed part of Act XXVI of 19€3 
which related to the acquisition of rights 
of landholders in inam estates in the 
State of Madras and introduction of 
ryotwarl settlement in the said estates. 
The learned Advocate-General referred 
to the decision of the Supreme Court in 
E. W. Estates v, State of Madras}, which 
upheld the validity of Acts XXVI and 
XXX of 1953 as being completely pro- 
tected by Article 31-A from challenge on 
nee 
J. (1971) 2 MLI(S.C.) 75 : (1971)2 An WR 


1 
SC.) 75 2 (1971) 28.0.3, 324: wire 1971 S.C, 
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the ground that they violated Articles 14 
and grof the Constitution. The learned 
Advecate-General also referred to the 
judgment of the Supreme Court in 
State of Bihar v. Rameshwar Pratap*, and 
relied on the following passage therein : 


“ Lastly, it was contended that long 
before the date of the amending Act, 
the ‘estates’ had ceased to exist as a 
consequence of the notifications issued 
under section 3 of the parent Act and 
consequently whatever was being ac- 
quired in 1959 could not be a right 
in an. ‘estate’, Here also we have to 
take note of the fact that the impugned 
provisions of the amending Act were 
made retrospective with effect from 
the date of the original enactment so 
that we have to project ourselves to 
25th September, 1950, the date of the 
original enactment and consider 
whether on that date the law provided 
for acquisiticn of a right in an ‘estate,’ 


Undoubtedly the ‘estates’ did exist on’ 


that date and so the acquisition retros- 
pectively provided for from that date 
was acquisition of arightin an estate”, 


The learned Advocate-General cited the 
decisicn of the Supreme Gourt in 
Venkatachalam v. Bombay Dyeing © Mie. 
Go: Lid.*, The facts in that case are: 
The Income-tax Officer, by his orcer 
dated g'h October, 1952, assessed the 
respondent for the assessment year 1952- 
53 and gave him credit for Rs. 50,603-5-0 
as representing interest on tax paid in 


advance under section 18-A (5) of the’ 


Income-tax Act. On 24th May, 1953, 
the Indian Income-tax (Amendment) 
Act, 1953, came into force adding a 
proviso to section 18-A (5) of the Act 
to the effect that the assessee was entitled 
to interest not cn the whole of the advance 
tax paid by him but only on the difference 
between the payment made and the 
amount assessed, The amendment Act 
provided that it shall be deemed to have 
come into force on ist April, 1952. 
The Income-tax Officer, acting under 
sectiun 35 of the Act, rectified the assess- 
ment order holding that the assessee 
was entitled to a credit of only 
Rs, 21,157-€-0 by way of interest on the 
CS I RE ER elle ar ee SES 


4 4 (1962) 2S.C.R. 382 : A.I.R. 1961 S.C. 1649, 
2. (1959) S.C.R. 703, 707: 1958 SCJ. 


1954: (1958) 2 An.W.R. (S.C.) 182 : (1958) 2M. 


L.J. (S.C.) 182 : ALR. 1958 S.C. 875. 
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tax paid in advance as a result of the 
retrospective operation of the amendment 
in section 18-A (5), and issued a notice 
of demand against the assessee fer the 
balance of Rs. 29,446-9-0. The assessee 
filed a writ petition in the High Court 
for the issue of 2 writ prohibiting the 
appellants from enforcing the rectified 
erder and notice of demand. The High 
Court issued the writ holding that section 
35 was not applicable to the case. The 
Supreme Court, on appeal, upheld the 
Income-tax Officer’s order exercising the 
power under section 35 and rectifying 
the mistake. In dealing with the true 
legal effect of the retrospective operation 
of the amendment Act, their Lordships 
referred to the following observations 
cf Lord Asquith in Hast End Dwelling 
Go. Lid. v. Finsbury Borough) Geuncil?. : 


‘If yov are bidden te treat an ima- 
ginary state of affairs as real, you 
must surely, unless prohibited .from 
doing so, also imagine as real the 
consequences and incidents which, if 
the putative state of affairs had in 
fact existed, must inevitably have 
flowed from or accompanied it, One 
of those in this case is emancipation 
from the 1939 level of rents. The 
statute says that you must imagine a 
certain state of affairs ; it does not say 
that having done so, you cause or permit 
your imagination to boggle when it 
comes to the inevitable corollaries of 
that state of affairs”. 


The Supreme Court held that the effect 
of the retrospective operation of the 
amendment Act is that the proviso 
inserted by the said section in section 
18-A (5) of the Act would, for all lege] 
purposes, have to be deemed to have been 
included in the Act from 1st April, 1952. 


11, We accept the contention of the 
learned Advocate-General that Article 
3g1-A of the Constitution saves the im- 
pugned, legislation: from the attack of 
constitutional transgression based on 
Articles 19 and 31. The learned Advo- 
cate-General did not deal with the other 
contentions raised by the learned Counsel 
for the petitioners, We are, therefore, 
not expressing our opinion on the other 
contentions put forward by the learned 
Counsel for the petitioners, 


1, (1952) A.C, 109, 132. eS A 
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12. The writ petitions fail and are 
dismissed with costs (one set), Counsel’s 
fee Rs. 250. 


V.M.K. 


IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. 


(Special Original Jurisdiction). 


——— Petitions dismissed, 


Present:—, Veeraswami, C.F. and V, V. 
Raghavan, F. 


The Citadel Fine Pharmaceuticals 
Private Limited, Madras.. Petitioner 


a. 
The District Revenue Officer, 
Chingleput and others .. Respondents. 


M/s. Spencer and Company Limited, 
153, Mount Road, Madras-2. 
.. Petitioner 


a. 


The Deputy Commissioner of Prohi- 
bition, and Excise, Madras-1 and 
another .. Respandents. 


Pharm Preducts (Private) Limited, 


Thanjavur Petitioner 
J. 

The District Revenue Off icer, 
Thanjavur District, Thanjavur and 
another Respondents. 


Medicinal and Toilet Preparations (Excise 
Duties) Act (XVI of 1955), section 19— 
Rules framed thereunder —Rule 12—Validity 
of. i 


Where the enactment, the Medicine! and 
Toilet Preparations (Excise Duties) Act, 
(XVI of 1955),issilent on the question 
of levy ofescaped assessment, the rules 
made under the Act cannot extend the 
charging power. Rule .12 in so far as 
it seeks to extend the charging power 
under section 3 of the Act is invalid 
and without jurisdiction. 

[Para, 21]. 


* W.P. Nos. 1053, 1054, 4679 and 4715 of 
1968 and C.M.P. No. 3976 of 1970 in WP. No. 
4715 of 1968. 23rd December, 1971. 
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W.P. Nos. 1053 and 1054 of 1968. 
Petitions under Article 226 (1) (A) of the 
Constitution of India praying that in 
the circumstances stated therein, and 
in the affidavits filed therewith, the High 
Gourt will be pleased to issue writs of 
prohibition prohibiting the respondents 
from taking any further steps in pursuance 
of the notice issued by the District 
Revenue Officer, Chingleput in R.C, 
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No. 29371 of 1967, B-3 dated goth 
February, 1968 and District Revenue 
Officer, Thanjavur in R.C. No. 42309 of 
1964 N-2, dated 29th January, 1948. 


W.P. No. 4679 of 1968: 


Petition under Articie 226 (1) (A) of the 
Constitution of India praying that in 
the circumstances stated in the affidavit 
filed therewith, the High Ccurt wil: be 
pleased to issue a writ of certiorari calling 
for the records relating to the order No. 
A. 12789 of 1967 dated 28th November, 
1998, on the file of the first respondent 
herein and quash the same, + 


W.P. No. 4715 of 1968: 


Petition under Article 226 (1) (A) of the 
Constitution of India praying that in the 
circumstances stated therein, and in 
the affidavit filed therewith, the High 
Court will be pleased to issue a writ of 
prohibition prchibiting the respondents 
herein from taking any further steps 
under the Medicinal and Toilet Prepara- 
tions (Excise Duties) Act, 1955 and in 
pursuance of the notice issued by the 
first respondent hereinin R.C, No. 
42309/1964 dated 28th January, 1968 
and the communication dated 15th 
October, 1968 in R.G. No, 42309/1964. 


K. K. Venugopal, T. Ghengalvorayan, for 
Mis. V. Sridævan, G. Masilamany and 
R. S:thuratnam, for Petitioner. 


Government Pleader, K. Parasaran, for 
Respondent. 


The Judgment of the Ccurt was delivered 
by 


Raghavan, f.—These batches of writ peti- 
tions are fled for the issue of a writ of 
Prohibition or any other appropriate 
writ prohibiting the respondents from 
taking further proceedings in pursuance 
of the notices dated agth January, 1968 
and 20th February, 1968, which were 
issued by the tax Collecting autho- 
rities on the ground that rule 12 
of the Medicinal and Toilet Prepara- 
tions (Excise Duties) Rules, 1956 framed 
- under section 19 of the Medicinal and 
Toilet Preparations (Excise Duties) Act 
1955, (XVI of 1955) is ultra vires, The 
petitioners in each of the cases are manu- 
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facturers of patent or proprietary medici- 
nes carrying on business in the State of 
Madras. 


2. We shall take up W.P. No. 1053 
of 1968 by way of sample and the alle- 
gations in the other petitions are more 
or less of the same pattern, The peti- 
tioner is a partnership concern, which 
came into existence in July, 1960. During 
the period 1560 upto May,1963 the peti- 
tioner-frm was running two laboratories 
one at Madras and the other at 
Kumbakonam, wherein various medicinal 
preparations, were manufactured by the 
addition of tinctures containing alcohol. 
Subsequent to May, 1963, the petitioner- 
firm was owning its own laboratory, 
which it constructed at Velachery situa- 
ted in Chingleput District.- Medicinal 
preparations containing alcohol were 
covered originally by the provisions of 
the Madras Prohibition Act, 1937. By 
a notification issued under the said Act, 
the State Government exempted certain 
medicinal preparations from its provisions 
except in regard to payment of duty. 
Even the provision relating to the pay- 
ment of duty was made applicable only 
to notified preparations, to which spirit 
as such was added either in the process 
of manufacture or to the finished product, 
The petitioner-firm is not manufacturing 
any 1.edicinal preparation to which spirit 
as such is added, but is manufacturing 
only medicinal preparations to which 
tinctures containing alcohol are added. 


3. In 1955 the Central Government 
enacted the Medicinal znd Toilet 
Preparations (Excise Duties) Act 
(XVI of 1955) which was amended in 
1961, hereinafter referred to as “The Act” 
with effect from 1st April, 1957, providing 
for the levy and collection of duties of 
excise on medicinal and toilet prepara- 
tions containing alcohol, and toilet 
preparations specified in the Sche- 
dule as being subject to the duties 
on excise levied under the Act, Section 
2 (g) defines ‘‘medicinal preparation” 
as including all drugs-which are a remedy 
or prescription prepared for internal or 
external use of human beings or animals 
and all substances intended to be used 
for or in the treatment, mitigation or 
prevention of disease in hvman beings 
or animals, Section 2 (k) defines ‘““Toilet 


n 


Preparation’? as meaning any prepara- 
tion which is intended for use in the toilet 
of the human body or in perfuming 
apparel of any description, ar any sub- 
stance intended to cleanse, improve or 
alter the complexion, skin, hair or teeth, 
and includes deodorants and perfumes, 
section 3 which is the charging section 
runs as follows: 
“3 (1). There shall be levied duties of 
excise, at the rates specified in the 
Schedule, on all dutiable goods manu- 
factured in India. 


{2) The duties aforesaid shall be levia- 
e: 


(a) Where the dutiable goods are 
manufactured in bond, in the State in 
which such goods are released from a 
bonded warehouse for home consump- 
tion, whether such State is the State of 
manufacture or not; 


(6) where the dutiable goods are not 
manufactured in bond, in the State in 
which such goods are manufacturcd, 


(3) Subject to the other provisions con- 
tained in this Act, the duties aforesaid 
shall be collected in suchmanner as 
may b? peescribed’’, 


Section 19 confers on the Government 
the power to make rules. Sub-section 
(1) of section 19 is of the widest amplitude 
giving puwer to the Central Gavernment 
by notification in the Officiai Gazette to 
make rules to carry out the purposes of 
the Act, Sub-clause (2) particularises 
some of the powers without prejudice to 
generality of the power conferred under 
sub-section (1) of section 19. The 
Schedule contains description of dutiable 
goods and the rate of duty leviable on 
such goods, In exercise of the powers 
conferred under sections 9, 10 and 19 
of the Act, the Central Government made 
rules known as “The Medicinal and 
Toilet Preparations (Excise Duties) 
Rvles, 1936’’. We are concerned with 
the rules 9, 10, 12 and 13. Rule g runs 
as follows: 


“o. Time and manner of payment of 
duty—(1) No dutiable goods shall be 
removed from any place where they 
are manufactured or any premises 
appurtenant thereto, which may be 
specified by the Excise Commissioner 
in this behalf, whether for consumption, 
Export er manufacture of any othey 
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commodity in or outside such place, 
until the excise duty leviable thereon 
has been paid at such place and in such 
manner as is prescribed in these rules 
or as the Excise Commissioner may 
require: 


Provided that such goods may be 
deposited without payment of duty 
in a warehouse or may be exported 
out of India under bond as provided 
in rule 97: 


Provided further that the Excise 
Commissioner may, if he thinks fit, 
instead of requiring peyment of 
duty in respect of cach separate con- 
signment of goods removed from the 
place or premises specified in this 
behalf, or from a warehouse kecp with 
any person dealing in such goods an 
account-current of the duties payable 
thereon and such account shall be 
settied at intervals not exceeding three 
months, and the account-holder shall 
periodically deposit a sum therein 
sufficient in the opinion of the Excise 
Commissioner to cover duty on the 
goods intended to be removed frem 
the place of manufacture ur storage, 


(2) If any dutiable goods, are, in 
contravention of sub-rule (1) deposited 
in, or removed from, any place speci- 
fied therein the manufacturer thereof 
shall pay the duty leviable on such 
goods upon written demand made by 
the proper officer, whether such 
demand is delivered personally to him 
or is left at the manufactory or his 
dwelling house, and he shall also be 
liable to a penalty to be determined by 
the Excise Commissioncr which may 
extend to two thcusand rupees, and 
such goods shall also be liable to 
confiscation”. 


Rule ro runs as follows: 


“ro. Alteration of duly—The rate 
of duty applicable to goods cleared on 
payment of duty Shall be the rate in 
force on the date on which duty is 
paid, or 

cleared from a manufactory or ware- 
hause, on the date of the actual r¢movai 
of Such goods from Such manufactory 
or warehouse: 


Provided that if the goods have pre- 
yiously been removed from 4 ware~ 
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house under bond to be rewarehoused 
and „the duty is paid on such goods 
without their being rewarehoused, the 
rate applicable thereto shall be the 
rate in force on the date on which duty 
is paid, or, if duty is paid through an 
account-current maintained with the 
Excise Commissioner under rule g of 
the daté on which an application in 
Form A.R. 2 is delivered to the 
Officer-in-charge of the warehouse f10m 
which the goods removed, 


Rule 12 runs as follows: 


“o, Residuary powers for recovery 


of sums due to Government—Where 
these rules do not mak? any specific 
provision for the collection of any duty 
or of any deficiency in duty if the duty 
has for any reason been short-levied, 
or of any other sum of any kind payable 
to the collecting Government under 
the Act or these rules, such duty, 
deficiency in duty or sum shall on 
written demand made by the proper 
officer, be paid to such person and at 
such time and place, as the proper 
officer may specify”. 


Rule 13 runs as follows: 


“io, No refund of duties or charges 
erroneously paid, unless claimed with- 
in six months — No duties or charges, 








— 


Item Description of 
No. duttable goads 
(1) (2) 





1, Medicinal toilet preparations, con- 
taining alcohol, which are prepared 
by distillation or to which alcohol has 
been added, and which are of the 
strength or capable of being con- 
sumed as ordinary alcoholic beve- 
rages. 


2, Medicinal and toilet preparations-not 
otherwise specified containing alco- 
hol:— 


(i) Ayurvedic preparations con- 
taining self-generated alcoho} 
which are not capable of being 
consumed as ordinary alcoholic 
beverages; | 
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which have been paid or have been 
adjusted in an acccunt-current main- 
tained with the Excise Commissioner 
under rule g and of which repayment 
wholly or in part is claimed in conse- 
quence of the same having been paid 
through inadvertence, error or mit- 
construction, shall be refunded unless 
a written claim is lodged with the 
proper officer within six months from 
the date of such payment or adjust- 
ment, as the case may be”, 


The petitioner-firm was registered as a 
manufacturer of medicinal preparations 
prior to the Act, Subsequent to the 
Act the petitioner did not take out any 
licence under the provisions cf the Act, 
as the médicianal preparations manu- 
factured by them according to the 
petitioner would not come under the 
Schedule to the Act, The petitianer 
was manufacturing patent and proprie- 
tary medicines from the very inception 
by adding tinctures containing alcohol, 
But they were not adding alcohol as 
such in manufacturing medicines. The 
Schedule to the Act was amended in 
1961. The actual levy is made in 
accordance with the Schedule, The 
Schedule prior to the amendment in 1961 
ran as follows: 





Rate of 
duty, 
(3) 








Rupees seventeen and annas eight per 


gallon of the strength of London proof 
spirit, 


Nil. 


1} 





1 f 2 

(it) Ayurvedic preparations: con- 
‘taining self—generated” alcohol 
which are capable of heing 


consumed as ordinary, alcoholic 
bevera ges, 


(i) AJN aieri N 


“Medicinal and toilet EE R 
not containing alcohol, but con- 
taining opium, Indian hemp, or 
other narcotic dru g or narcotic. 











After the amendm*nt in 1961, the 
Item Description of 
No. dutiable goods. 
Gy, (2) 
Medicinal preparations: 
1, Medicinal preparations, being patent 


or proprietary m@edicines, contain- 
ing alcohol, and which are not 
capable of being consumed as- ordi- 
nary alcoholic beverages, 


Medicinal preparations, containing 
alcohol, which are prepared by dis- 
tillation or to which alcohol has 
been added, and which are capable 
of being consum*d as ordinary alco- 
holic beverages, 
Medicinal preparations, not other- 
... wise specified containing alcohol: 


S 


(i) Ayurvedic preparations, contain- 
ing self-generated alcohol which 
are not capable of being con- 
sumed as ordinary alegholie 

beverages, 








4. The petitioner received a notice from 
the Deputy Commercial Tax Officer, 
Madras ‘dated 26th March, 1964, asses- 
Sing the petitioner-firm to duty on -all 
medicinal preparations manufactur- 
ed by. it after 1st June, 1961, to which 
tinctures, containing alcohol had been 
added, © A Similar notice was recejyed 
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3 ; 
Rupees three per gallon. j 





Rupees five per gallon of the strength 
of London proof spirit, 


F 


Nil, 





Schedule was recast, thus: 


ue 


Rate of 
duty. 


(3) 


i a jae e a 


Ten per cent. ad valorem. 


Rupees three and eighty-five naye paise 
per litre of the strength of London 
proof Spirit, l 








Nil. 
from the District Revenue Officer, 
Thanjavur. Thereupon, the petitioner 


filed Writ Petitions Nos. 1092 and 1093 of 
1964 for the issue of a writ of mandamus 
restraining the Board of ` Revenue, 
Madras, from enforcing any demand 
relating to payment of excise duty under 
the Act, The earlier writ petition (W.P, 


104 


No, 1092 of 1964) prayed for a writ of man- 
damus and the second writ (W.P. No, 1093 
of 1964) related to issuance of a licence 
under the Act. The above writ peti- 
tions along witha large numberof simi- 
lar writ petitions were heard by Rama- 
krishnan, J., who while dismissing the 
second writ petition (W.P, No. 1093 of 
1954) relating to taking out licence 
allowed W.P. No. 1092 of 1964 on the 
ground that prior to making orders 
demanding paymtnt of duty the respon- 
dents failed to issue the show cause notice 
and hear the representations of the parties, 
In making the above order the learned 
Judge found that the products manu- 
factured by the petitioner contained 
alcohol although alcohol was not directly 
added to the manufactured product and 
therefore liable to excise duty. The 
Said judgment of the Icarncd Judge is 
reported in M/s.Pharm Products Limited, 
Thanjavur and others v. District Revenue 
Officer, Thanjavur and others}. ‘The learned 
Judge made the following observations at 


page 455: 


“The rules other than Rule 12 do not 
contain any Specific provision for a 
case where the manufacturer, due to 
his own default, fails to take out a 
licence and fzils to ensure the proper 
Safeguards for the manufacture under 
rules 46 to 58. Had he done so, it 
would have ensured the levy of duty 
at the proper time and proper place, 
But that does not m@an that the goods 
which are dutiable- under the Act 
Should escape from duty due to the 
default of the manufacturer. It is for 
Such cases that rule 12 provides the 
appropriate power for levy, it being 
in the nature of a residuary power, 
at the heading itself states, For the 
application of rule 12, there is no 
period of limitation. A limitation, of 
Six months is provided only for rule 
1r and I have already referred to the 
reasons which make m° hold that it 
is not a case where the question 
‘yelates tc the recovery of a duty or 
charge -short-levied or erroneously 
refunded ”. _ 


The learned Judge further observed ‘at 
page 456 as follows: ` 





? a 


148 (1968) 2 M.Q.J. 395 7 ALR. 1949. Mad. 
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“What we have in this case is a situa- 
tion, where owing to the default of the 
_ manufacturer, he failed to take a licence 
and failed to pay the duty at the appro- 
priate time and place, Later on, the 
department found out the omission on 
the part of the manufacturer to comply 
with the rules and called upon him to 
pay the required duty. It appears to 
me that such a demand will fall under 
the residuary power in rule 12, and 
therefore the provision about limitation 
contained in rule g will not apply.” 


5. In pursuance of the directions issucd 
by this Court, a show-cause notice datcd 
29h January, 1968, and 20th February, 
1968 were issued by the second and first 
respondent calling upon the petitioner to 
show cause within 15 days from the 
receipt of the notice why duty should 
not be levied against the petitioncr-firm 
in respect of the manufacture or patent 
and proprietary medicines and whether 
such medicines contained tinctures or 
alcohol, The present writ petitions are 
filed seeking for the issue of a writ of 
prohibition prohibiting the respondents 
from proceeding further in pursuance of 
the show-cause notices, 


The following contentions were raised by 
the petitioners in their affidavit filed in 
support of the writ pctition:— 


(1) No dutiable goods should be :emoved 
from any place where they are manu- 
factured until the excise duty leviable 
thereon has been paid and in the present 
case the goods having been removed, 
there is no provision for the levy of 
duty on such goods and rule 12 autho- 
rising the levy is ultra vires the Act and 
is liable to be struck down; 


(2) Rule 12 is retro-active in scope with 
—out any limitation of time and a law, 
which is retrospective in its scope, can- 
not be made by a delegated authority 
and to the extcnt that no period of 
limitation is prescribed; the rule is 
invalid ; and ' ` 


. (3) Between 1961 and July, 1965 the 
petitioner not having collected excise- 
. duties from its custemcrs cannot ' be 
compelled to pay such duty as-their 
ae ta recoup the payment has been 
ast, pi trees ese 
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(4) The rule, therefore, is unreasonable 
and void; 


(5) Under rule 12 the power is vested 
in the appropriate officer, which is 
arbitrary, and unguided and therefore 
the Rule violates Article 14 of the Con- 
Stitution; and 


(6) Article 14 is contravened as medi- 
cines containing a large percentage of 
alcohol, which could be consumed as an 
alcoholic beverage is charged at alow 
rate, while a very high rate of duty is 

levied in respect of the same’mrdicine, 

' though manufactured with a very 
‘Small percentage of alcohol. 


6, The third respondent filed 2 counter 
affidavits and their contention is that 
rule 12 of the rules is intra vires, that the 
rule is not vague or indefinite and is not 
beyond the pale of delegated legislation, 
that the said rule is not unreasonable 
and that Article 14 of the Constitution is 
not contravened in any manner, The 
Gntral Governm7nt raised a further con» 
tention that rule 12 provided only for the 
collection of duty due to the Goveryjment 
and the rule is not invalid even when no 
limitation has been prescribed, The 
rules have been framed only for carrying 
out the purposes of the Act and that excise 
duty levied may be collected cven 
after the goods leave the place of manu- 
facture and that rule will apply to cases 
of short levy and even to cases of nil levy. 


7. Respondents r and 2 filed Separate 
counter affidavits. Their defence is prac- 
tically in the same line as that of the 
third respondent and they further con- 
tended that the petitioner had applied for 
12 licences as per the judgment of the 
High Gourt and that the same was under 
consideration of the concerned District 
Revenue Officers. The respondents fur- 
ther contend that in pursuance of the 
directionsissued by this Court, notices were 
issued and that the petitioners without 
availing of the opportunity of being heard 
about which they complained on the 
form°r occasion before this Court, rushed 
to this Gourt for the issue of a writ of 
prohibition. The contentions in svbs- 
tance put forward by respondents 1 and 2 


are that rule 12 is intra vires, that Article - 


14 iS not contravened in any manner and 
that-the authorities -are entitled tg Jevy 
the duty. ` — 


14 
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8. The main question arising fordeter- 
mination is whether rule 12 is ultea vires, 
The learncd Counsel for the petitioner 


‘contends that the rule is ulira vires for 


the following grounds:— 


(1) Rule 12 willapply only to cases of 
short levy and not to nil levy; and 


(2) Rule 12 relates to the resjduary 
power to determine escaped duty in 
cascs of short levy and the power to 
determine escaped duty being a charg- 
ing power has to be provided by the 
Parliament itself in the main enactment 
and not delegated to the authorities 
under the rule making power under 
section 19 and on this ground the 
- levy is bad and the rule is invalid. 


9.7 The contention put forward in the 
first ground set out above was raised and 
considered by Rémakrishnan, J., in 
W.P.No. 1030 of 1964 etc, batch 
Mis. Pharm Products Ltd. Thanjavur and 
others v. District Revenue Officer, Thanjavur 
and others!, and finally decided in the 
following terms by the learned Judge at 
page 456: 
“What we have in this case is a situa- 
tion; where owing to the default of the 
manufacturer, he failed to take a 
licence and failed to pay the duty at the 
appropriate t'me and place, Later on, 
the department found out the omission 
on the part of the manufacturer to 
comply with the rules and called upon 
him to pay the required duty, It 
appears to me that such a demand will 
fallunder the residuary power in rule 
12, and therefore the provision about 
limitation contained in rule g will 
not apply.” 


10. In N.B. Sanjana, Assistant Collector of 
Gentral Excise, Bombay v, The Elphinstone 
Spinning and Weaving Mills Co. Lid. ? a ques- 
tion of interpretation of the rulesg, 10 and 
10-A framed under section 37 of the 
Central Excise and Salt Act, 1944, arose 
for decision. The said rules 9, 10 and 
10-A substantially correspond to rules 9,11 
and. 12 of the Mcdicinel and Toilet 
Preparations (Excise Duties) Rules 1956, 
There also initially no amount was levied 
and the demand noticcs were issued long 
after the expiry of the 3 months provided 





1. (1968) 2 M.L.J. 395; AIR. 1969 Mad. 
Z (1971).1,5-6.0. 337 ; ATR. 1974 5.6. 2039, 
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under rule 9. The High Court quashed 
the notices demanding payment of duty 
and the Supreme Court had to consider 
the correctness of the viewexpressed by 
the High Court. Their Lordships held 
that even when no duty had been assessed 
the entire duty when subsequently assessed 
will be a short-levy and that an assessce, 
who has been assessed to a similar amount 
aswell asthe assessee who has been assess- 
ed to nil duty will all be put on a par 
and that is the scope of rule 12, The 
following extract from the judgment at 
page 348 explains the position fully:— 


‘We my point out that if the conten- 
tionof Dr. Syed Mohammed thatin order 
to constitute short-levy, some amount 
should have been assessed as payable 
by way of duty so as to make rule 10 
applicable, is accepted, the result will 
be rather anomalous. For instance if 
due to collusion (which means collu- 
sion between a party and an officer of 
. the Department) a sum of Rs. 2 is 
managed to be assessed by way of 
duty when really more than thousand 
times that amount is payable and if the 
smaller amount of duty so assessed has 
been paid, the Department -will have 
to tak* action within three months for 
paym*nt of the proper amount of duty. 
On the other hand, if due to collusion 
again an order of nil assesment is 
passed, in which case no duty would 
have been paid, according to the appel- 
lants rule 10-A will apply. We do not 
see any reason to distinguish the above 
two cases one fromthe other. Both are 
cases of collusion and if an assessee in 
collusion manages to have a petty 
amount ofduty assessed and paid he can 
effectively plead limitation of three 
months under rule 10. Whereas in the 
sam? case of collusion where no duty 
has been levied there will be no period 
of limitation. In our opinion, that 
will not be a proper interpretation to be 
placed on rule 10-A by us. By the 
interpretation placed by us on rule 10, 
the position will be that an assessee 
who has been assessed to a smaller 
amount as well as an assessee who has 
been assessed to nil duty will all be 
put on a par and that is what is intended 
by rule 10,” 


11. Thelearned Advocate-General relied 
upon the decision of Ramakrishnan, J., 
which had hecomé final, and contends that 
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the said decision, which has finally decided 
the content of rule 12 has become res 
judicata, In support of his contention he 
cited the judgment of the Supreme 
Court in Sobhag Singh and others v. Fai 
Singh and otherst, The facts in that case 
are that one Thakur Sabhal Singh, a 
jagirdar in the former State of Jaipur 
applied to recognise Jai Singh as his 
adopted son for succession to the Th'kana, 
On 23rd May, 1936, the Ruler of Jaipur 
in Council ordercd that he saw no reason 
at the present moment to recognise the 
adoption put forward by Sabhal Singh 
and that the allegcd adoption of Jai 
Singh shall in no way be decmed to be 
an adoption that will in any sense bind 
the Darbar as regards the question of 
succession. On 16th June, 1947, Sabhal 
Singh preferred another application to 
the Prime Minister of Jaipur for recogni- 
sing. the adoption of Jai Singh. The 
application was sent to the Board of 
Revenue for. report and they reported 
that the application was not maintainable 
in view of the prior order'dated 231d May, 
1936. Before the disposal of. the above 
application Sabhal Singh died and the 
Prime Minister of Jaipur directed that 
necessary enquiries he held for taking 
action. The Collector held that one 
Sobhag Sirigh was the Senior member of 
the senior line of the original grantee and 
recnmmended that the Matmi be granted 
in favour of Sobhag Singh. The Board 
of Revenue accepted the recommenda- 
tion of the Collector. Jai Singh, the 
adopted son, filed a writ petition and the 
High Court quashed the decision of the 
Board of Revenue and directed the Board 
to decide the cz se in accordance with law, 
The High Court also found that on the 
death of the holder of the Jagir without 
having any issue the Jagir will vest 
in his adopted son in accordance with 
the personal law. The Board held that 
Jai Singh was proved to have been 
adopted by Sabhal Singh and the rival 
claimant Sobhag Singh filed an appeal 
to the Supreme Court against the seid 
decision. It was contended inthe Supreme 
Court that the finding of the High 
Court that the Jagir will vest in the 
adopted son will operate as res judicata 
and will bind the parties, The Supreme 
Court at page 1331 observed as follows: 





1. (1968)25.C.R, 848: (1969) 1 SCJ. 418. 
ate pase is. T Oe) 418 ; 
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“Against the order of the’ Board of 
Revenue rejecting the claim of Jai 
Singh to be recognised as the adopted 
son of Sabhal Singh, a writ petition was 
moved in the High Court and prayer 
for quashing that order was made. 
The High Gourt dealt with the dispute 
on m°rits and held that the order of the 
Board of Revenue holding that because 
of the Matmi Rules the adoption of 
Jai Singh by Sabhal Singh without the 
previous sanction of the Ruler could not 
be recognized for the purpose of deter- 
mining the successsion to the Jagir 
was erroneous. The High Court did 
in making the final order direct the 
Tribunal to.decide the case in accord- 
ance with the law and in the- light of 
the observations made in the Judgment, 
but the direction was in our judgment, 
a surplusage, The High Court issued 
a writ in the nature of certiorari quash- 
ing the order of the Tribunal. It was 
unnecessary thereafter: to direct or 
advise the Board of Revenue to perform 
its statutory duty to decide the dispute 
according to law. The Board of Reve- 
nue had to’ decide the dispute in 
accordance with the law declared by 
the High Curt. All questions which 
had been expressly decided by the 
High Court on contest between the 
parties and other questions which must 
be deemed by necessary implication to 
have been decided were res judicata 
and could not be reopened before the 
Board of Revenue. In this appeal it is 
therefore not open to the appellant 
to contend that the decision of the 
High Court on the -questions decided 
in the writ petition was erroneous.” 


x12. The learned Advocate-General, there- 
fore, contends that the findings of Rama- 
krishnan, J., in M/s. Pharm Products Ltd. 
Thanjavur and others v. District Revenue 
Officer, Thanjavur and others! holding that 
the demand made on the petitioner will 
fall under the residuary power under 
rule 12 ofthe rules and that rule 12 will 
apply to the cases which will preclude the 
petitioner from agitating the same ques- 
tion again in the present proceedings, 


13. The learned Counsel for the petitioner 
sought to meet the above arguments by 
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contending that the ultimate decision of 
Ramakrishnan, J., being in favour of the 
petitioner, it is unnecessary for a success- 
ful petitioner to file an appeal against the 
finding against him. In this connection 
the learned Counsel referred us to the 
unreported judgmrnt of the Supreme 
Gourt in Jagatjit Distilling @ Allied 
Industries Lid. v. State of Punjab and others}. 
There the Excise and Taxation Commir- 
sioner by memorandum dated 13th 
August, 1933, imposcd a penalty of 
Rs, 25,000 under rule 9.36 and under sec- 
tion 80 read with section 36 of the Punjab 
Excise Act, 1914. The Ccmpany made 
representation against the order imposing 
the penalty and requested ihe Cc mgnis- 
sioner to waive the penalty. That repre- 
sentation was rejected. The Ccmpany 
thereafter paid the amount and filed a writ 
petition challenging the validity of section 
80 of the Punjab Excise Act and rule 9.36 
of the rules framed thereunder. The 
High Court upheld the validity of section 
80 and rule 9.36 of the rules and other 
relevant provisions, but, reduced the 
penalty to Rs. 10,000. The Ccmpany 
applied for special leave against the order 
upholding the validity of section 80 of 
the rule 9.36. Their Lordships held that 
the appeal was unnecessary and made it 
perfectly clear that thcy had not gone 
into the validity of the section or the rule. 


14. The learned Counsel cited a number 
of decisions holding that it is unnecessary 
for a successful party to file an appeal 
against a finding which is against him, 
when the ultimate conclusion is in his 
favour. In Rango Balaji v. Mudiyeppa 
and others?, A alleging that he was the 
adopted son of X sued B to recover certain 
property granted to hm by X under a 
deed, The Court found that A was not the 
adopted son of X¥, butthat he was never- 
theless entitled to the property under the 
deed and a decree was passed in favour 
of A. A’s suit was thus decreed in its 
entirety. In spite of the finding against 
him on the question of adoption it was 
held that the finding on the question of 
adoption will not operate as res judicata 
in a subsequent suit between A and B, for 
a decree having been passed in favour of A, 
A could not have appealed from the 
finding that was adverse to him. 





1. S.C.A. No. 840 of 1966. 
2. (1899) LL.R. 23 Bom. 296. 
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15. In Midnapur Zamindari Go, Ltd. v. 
Naresh Narayan Raj*, a similar question 
arose for consideration. In a suit by the 
zamindar against his tenant«ccmpany, 
the. tenant-company pleaded; (1) occu- 
pancy right and (2) that the suit was 
premature, The Court held that the 
suit wes prcmature and that the tenant 
was not an occupancy ryot, Upon an 
appeal. by the Zamindar to the High 
Court the tenant filed a cross-objection 
to the finding that there was no occupancy 
right, The High Court affirmed the 
decree of the trial Court on the ground 
that the suit was pre mature and upon the 
crost-objection affiimed the finding that 
there was no occupancy right. The 
tenant-company filed an appeal to the 
Privy Council. The Privy Council held 
that the absence of an occupancy right 
was not res judicata against the appellant, 
since the tenant had succeeded upon the 
other plea. 


16. The next decision cited in Kumarappa 
Ghetty and others v, Muthuvijaya Raghunatha 
Muthukumara Vanangamudi Valuvatti Thevar 
(dead) and others*. The following extract 
from page 211 in the judgment of Venkata- 
subba Rao, J., brings out the scope of 
the decision:— 


“Ifthe decree is wholly in favour of the 
defendant no issue decided against him 
can operate as res judicata so as to bind 
him in asubsequent suit, for he cannot 
‘ appeal from a finding on any such 
issue, Conversely, if the plaintiff's 
suit is decreed in its entirety, no issue 
_ decided against him can be res judicata 
for hé cannot appeal from a finding 
on any such issue the decree being 
‘wholly in his favour.” 


The next decision cited by the learned 
Counsel is Venkatachala Padayachi and 
others v. Velayudha Padayachi, where 
Venkitasubba Rao, J., sitting alone held 
as follows: ` : 
“An adverse finding against a successful 
party in a suit on one issue cannot 
- operate as res judicata so as_to bind him 
in a‘subsequent suit, for he could not 
have appealed against that finding, the 
‘decree having been in his favour.” 


1. ALR. 1922 P.C. 241: 64 I.C. 231: 48 
LA. 49: 48 Cal. 469 (P.C.) 
2 62 MLJ. 141: ILR. 5§ Mad. 483: 
AIR. 1932 Mad. 207. i 

3. ATR. 1935 Mad. 701, 
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17, Lastly the learned Counsel cited 
the decision in Lake v. Laket, where a 
similar question came up for considera- 
tion before the Court of appeal. There a 
husband petitioned for divorce on the 
ground of the wife’s adultery and cruelty. 
The wife denied that she had been guilty 
of adultery or cruelty, but pleaded that if 
she had committed adultery it had been 
condoned, and cross-prayed for a decree 
of judicial separation on the ground of 
the husband’s cruelty. ‘The divorce ccm- 
missioner, found that the wife had ccm- 
mitted adultery, but that it had been 
condoned by the husband. He also 
rejected the charge of cruelty, The 
petition was dismissed. The wife sought 
to appeal against the finding that she had 
committed adultery, It was held that 
there was nothing of which the wife could 
complain in the order she had nothing 
against which she could appeal. In our 
Opinion, the question of res judicata does 
not depend upon the appealability or 
otherwise of the decision, which is put 
forward 28 constituting res judicata, 


18. In Arikapudi Balakotayya v. Yadlapalli 
Nagayya?, where Somayya and Yahya Ali, 
JJ., had to consider the question whether 
the doctrine of res juditata applies even 
to the decisions rendered in proccedings 
which are not suits, Their Lordships 
held that a decision given in a proceeding 
other than a suit may still operate as 
res judicata if substantial rights of parties 
are determined. But ifthe decision is given 
in summary proceedings, it does not 
operate as res judicata. At page 511 their 
Lordships after referring to Ramachandra 
Rao v. Ramachandra Rao?, held as follows: 


“Eyen though a decision may be given 
in a proceeding which is not a suit, it 
may still operate as res judicata ifsubbstan- 
' tial rights of parties are determined. 
No doubt it is true as pointed out by 
Mr. Raghava Rao, the learned 
Advocate for the appellants, that the 
decision of the High Court in the pre- 
vious proceedings was appealable and 
that the Judicial Committee laid stress 
on the fact that the decision of the High 
Court though appealable was not in 
fact appealed against and had been 


1. (1955) AN ER. 538. 
2. ÈLR. (1946) Mad, 566 : (1946) 1 M.L.J. 
700 : ATR. 1946 Mad. 509. 

"3, LLR. (1927) 30 Mad. 320; 51 M.L.J. 99; 
ALR. 1926 Mad. 774, 7 7 
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allowed to become final, But, as has 
been pointed out repeatedly, the ques- 
tion whether a decision operates as 
res judicata does not depend upon the 
appealability of the decision. A deci- 
sion may not be appealable and still it 
may operate as “‘res judicata.” 


In our opinion, the question of res judicata 
does not depend upon the appealability 
of the decision, But the question is 
whether such decision was on a matter 
which was heard and finally decided, In 
our view, if Ramakrishnan, J., in the prior 
batch of writ petifions went into the 
question fully and gave his final decision 
it would operate as res judicata, But 
it is contended by the learned Counsel for 
the petitioner that there can be no res 
judicata on a decision relzting to jurisdic- 
tion or when there is a subsequent change 
in law by statute or by reason of a Jater 
decision of the Supreme Court, 


19. Our attention is drawn to the deci- 
sion of the Supreme Court in Mathura 
Prasad Jaiswal and others v. Dossibat N.B. 
Jeejeebhoy!, ‘The relevant portion in the 
headnote is extracted below:— 


“The doctrine of res judicata belongs to 
the domain of procedure; it cannot be 
exalted to the status of a legislative 
direction between the parties so as: to 
determine the question relating to the 
interpretation of an enactment aff-cting 
the jurisdiction of a Court finally 
between them, even though no qves- 
tion of fact or mixed question of law 
and fact and relating to the right in 
dispute between the parties has been 
determined thereby, A decision of a 
competent Court on a matter in issue 
may be res judicata in another proceed- 
ing between the same parties; the 
“matter in issve’? may be an issue of 
fact, an issue of law, or one of mixed law 
and fact, An issue of fact or an issue 
of mixed law and fact decided by a 
competent Court is finally determined 
between the parties and cannot be 
re-opened between them in another 
proceeding. 


(ii) The previous decision on a matter 
in issue alone is res judicata; the reasons 
for the decision are not res judicata, A 
mitter on issue between the parties is 








1, (1970) 3 S.C.R.:830 : (1970) 2 S.C.J. 685, 


the right cla‘med by one party and 
denied by the other, and the claim of 
right from its very nature depends upon 
proofof facts and application of the rele- 
vant law thereto, A pure question of 
law unrelated to facts which give rire to 
a right, cannot be deemed to be a matter 
in issue, When itis said thata previous 
decision is res judicata, it is meant that 
the right claimed has been adjudicated 
upon and cannot again be placed in 
contest between the same parties, A 
previous decision of a competent Court 
on facts which are the foundation of 
the right and the relevant law applica- 
ble to the determination of the transac- 
tion which is the source of the right is 


‘res judicata, A previous decision on a 


matter in issue is a composite decision; 
the decision on law cannot be dicsocia- 
ted from the decision on facts on which 
the right is founded. 


(iii) A decision on an issue of Jaw will 
be res judicata in a subsequent proceed- 
ing between the same parties, if the 
cause of action of the subsequent pro- 
ceeding be the same as in the previous 
proceedings, but not when the cause 
of action is different, nor when the law 
has since the earlier decision been 
altered by a competent authority, nor 
when the decision relates to the juris- 
diction of the Court to try the earlier 
proceeding’, nor when the earlier deci- 
sion declared valid a transaction which 
is prohibited by law. 


(iv) Where the law is altered since the 
Carlier decision, the earlier decision 
will not operate es res judicata between 
the same parties; Tarini Charan Bhatta- 
charjee’s case1, It is obvious that the 
matter in issu€in a subsequent proceed- 
ing is not the same as in the previous 


. proceeding, because the law interpre- 


ted is different. 


A question of jurisdiction of the Court, 
or of procedure, or a pure question of 
lew unrelated to the right of the parties 
to a previous suit, is not res judicata in 
the subsequent suit, 


(v) A question relating to the jurisdic- 
tion of a Court cannot be deemed 
to have been finally determined by an 
erroneous decision of the Court. ` If 


3. (1929) LLR. 56 Ca], 723, 
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by an erroneous interpretation of the 
. statute the Court holds that it has no 
jurisdiction, the question would not, 
. in our judgment, operate as res judicata. 
Similarly by an erroneous decision 
if the Court assumes jurisdiction which 
it does not possess under the statute, 
the question cannot operate as res 
judicata between the same parties, 
whether the cause of action in the 
- subsequent litigation is the same or 
otherwise”. 


.Ramanujam, J., in Palaniappa Chettiar v. 
Basu Sahib1, followed the above decision 
and held that the principle of res judicata 
or the rule of estoppel will not apply to 
matters relating to jurisdiction. In 
Coming to the above conclusion Rema- 
-nujam, J. referred to the judgment of one 
of us in (Nagappa Gheitiar v. Arunachala 
and extracted a passage from the Mudaliar® 
said decision, which runs as follows: 


i The petitioner cannot be prevented 
from relying upen the current legal 
position and contend that the Act 
would have no application. «. It is not a 
‘representation coming from him; it 
_ is a statement of the correct legal 
` position which obtains today. There 
is, therefore, no room for invoking the 
doctrine of estoppel. Nor do I think 
‘that the principle of approbation and 
- reprobation is applicable because the 
changing legal position is something 
which the petitioner could not help 
and the rival positions which he was 
compelled to take stemmed not from 
- his own view of the law but the divergent 
. views taken by Courts, the view of the 
Supreme. Court being the final one’’. 


We are of opinion that the principle 
laid down by the Supreme Gourt. in 
Mathura Prasad Jaiswal v. Dossibar N.B. 


Feejeebhoy?, referred to ‘above,.will apply. 


to the facts of the. present case. In this 
view, the judgment of Ramakrishnan, J., 
will not operate as res judicata, 


20. The next line of attack of the petitioner 
is that the main enactment being silent 
on the question of levy of duty on escaped 
turnover, the rules cannot provide for it, 
ee a 
Z CS err oe 1966. ` . 
3. (1970) 1 S.C.C. 613 : (1970) 3 S.C.R, 830 : 
(19 70) 28.C.J. 685 ; A.LR. 1971 S.G. 2355. ` 
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In support of that contention the learned 
Gounsel relied- upon Haji J.A. Kareem 
Sait v, Deputy Gommercial Tax Officer, 
Mettupalayam+, to which one of us was a 
party, There it was held that sub-rule 
(7) of rule 5° of the Qentral Sales Tax 
(Madras). Rules, 1957 providing for 
limitation and determination of escaped 
turnover by best judgment is in excess 
of the rule-making power and the sub- 
rule, as-a whole, is therefore invalid. 
Relying upon the aforesaid decision, it is 
contended that the Act in so far as it 
does not provide for recovery of escaped 
assessm*nt or provide residuary powers 
for recovery of sums due to Goveinment 
but only provides for them in the Rules, 
the demand in’ pursuance of the Rules 
is unsustainable. The contention of the 
learned Counsel is well founded, 


21. In R. Sundararajulu Naidu v. Enter- 
tainment-Tax Officer, Madurai-VII?, 
Venkatadri, J., had occasion to consider | 
a similar question in dealing with the 
validity of the rule as made under the 
Madras Entertainment-Tax Act (X of 
1939) where in the main Act there was no 
provision for assessing the escaped income 
buta provision had been made only in the 
Rules, The learned Judge held that 
where the main enactment is silent on the 
question of levy of escaped assessment, the 
Rules made under the Act cannot extend 
the charging power. Following the deci- 
sion in Haji J.A. Kareem Sait v. Deputy 
Gommercial-Tax Officer, . Mettupalayam? 
referred to above, we hold that rule 12 
in so far as it seeks to extend the charging 
power under section 3 of the Act is invalid 
and without jurisdiction. Ramakrish- 
nan, J., however, without considering this 
aspect held that the rule is valid. 
In the view that we have taken it is 
unnecessary to deal with the only remain- 
ing question whether the impugned Rule 
contravenes Article 14 of the Constitution. 
We: are, therefore, of opinion that the 
notices issued seeking to assess the. peti- 
tioner are without jurisdiction, 


22. The Rule nisi issued is made absolute, 
There will be no order as to costs, 


P.S.P.. 0° — Petitions allowed. 








1. (1966) 18 ST.C. 370: (1966) 2 M.L.J- 
396: LL.R. (1967) 3 Mad. 720: ALR. 1967 Mad. 


17. O. 
3. (1967) 1 M.L.J. 458. 


1) ARUMUGHA TBÊVAR 0. PALANIAMMAL 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresenT:— K.S. Ramimurti, F. 


Arumugha Thevar Appellant” 


v. . 
Palaniammaland others Respondents. 


Givil Procedure Gode (V of 1908), section 51 
and Order 40—Execution proceedings under 
section 51—Receiver appointed—Powers and 
duties of receiver—Garnishse proceedings— 

scree-holder recetver—Realisations held in 
custodia legis—Officer of Court. 


A receiver appointed in execution under 
section 51 of the Code of Civil Procedure, 
will be entitled to all the powers under 
Order 40, rule 1, of the Code and the 
administration of the estate by him will 
be governed by the provisions of Order 40, 
and by the principles which apply to a 
receiver appointed in ordinary suits and 
proceedings other than execution proceed- 
ings, Regarding his powers and duties 
there is no diffrence between a receiver 
appointed in asuit or other proceeding 
under Order 40 and a receiver appointed 
in execution under section 51, clause (d). 
The receiver is appointed for the purpose 
of reducing the property to custodia legis 
for the Gourt to exercise control over the 
property so recovered so that it can be 
administered and distributed according 
to the relative rights of parties over the 
fund or the estate in respect of which the 
receiver is appointed, The receiver is 
appointed not merely for the benefit of the 
decree-holder, but is appointed for the 

enefit of the judgment-debtor as well. 
The negative eff-ct of the receiver, so far as 
the judgment-debtor is concerned (in case 
the property in respect of which the 
receiver is appointed happens to be a 
debt due by a third party), is that the 
judgm*nt-deb tor is prevented from collect- 
ing the am»unts due from tne garnishee 
and any payment made.by the debtor 
(garnisher) to the judgment-debtor would 
not optrate as a discharge and that debtor 
would still continue to be liable to pay 
the amount to the receiver, When the 
decree-holder-receiver collects the debt 
due from the third party, he does not 
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collect it as his own moncy {in the sense 
that the mom*nt he collects he cam adjust 
towards his decree). He has either to 
deposit his collections into Coit or duly 
account for the same to the Court which 
appointed h'm. Nor can the judgment- 
debtor claim any unqualificd right over 
the fund so collected; on the ground that 
the receiver completely repres*nts the 
judgment-debtor and the collections are 
for and on behalf of the judgm®nt-de btor. 
The decree obtained by the receiver and 
the realisations made’ by h'm are to be 
held by him in custodia legis under the 
ultimate control of the Court which will 
have tu pass appropriate orders safeguard- 
ing the rights of all the parties in the 
action in which the receiver is appointed. 
The receiver has to take proceedings 
in the place of the judgment-debtor and 
pursue such rem*dies and institute such 
actions as the judgment-debtor would do 
for the recovery of the debt in quéStion. 
The receiver will have the same freedom 
in instituting such proceedings as he may 
be advised and would suffir under the 
sam? limitations of either the substantive 
law or the law of procedure when he 
institutes proceedings to recover the debt 
due from the debtor, The action which 
the receiver will have to institute and 
prosecute cannot be of his own choice 
and in his caprice and he cannot take 
such proceedings just to safeguard his 
own interests to recover the amount due 
to him and, at the same time, seriously 
impair the rights of the judgment-debtor 
for the balance of the amount that will 
be due to him. [Para. 2.) 


The receiver does not for all purposes 
step into the shoes of the judgment-debtor 
or act as a representative of the decree- 
holder but he acts merely as an officer 
of Gourt and the fruits of the litigation 
realised by the receiver are subject to 
the control and supervision’ by the Court 
which appointed him as receiver, 

[Para. 2.] 


Cases referred to :— 


Natesa v. Govindasami, A.I.R. 1930 Mad. 4; 
Venkata Mallayya v. T. Ramaswami © Go., 
(1963) 2 S.C.J. 483: (1963) S.C.D. 785: 
(1963) 2 An.W. R. (S.C.) 110: (1963) 2 
M.L.J.(S.C.) 110: A.I.R. 1964 S.C, 818, 
Appeal against the Decree of the Court of 
the Second Additional District Judge, 
Coimbatore in Appeal Suit No, 31 of 1967 
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preferred against the decree of the Court 
ofthe II Additional Subordinate Judge, 
Coimbatore in Original Suit N»,87 of 1964. 


S. Ramalingam and P. Chidambaram, for 
Appellant, 


M.S, Venkatarama Iyer and K. Sankaran, 
for Respondents. 


The Court delivered the following 


JupementT:—It is indeed surprising, on 
the established facts, that the lower appel- 
late Court upheld the contentions of 
defendants 1 and 2 and dismissed the 
suit, O.S.No. 87 of 1964, of the plaintiff 
who is the appellant in the Second Appeal. 
As several points are concluded by the 
findings of the Court below against defen- 
dants 1 and 2, the point which arises for 

ecision in the Second Appeal is very 
narrow and it is sufficient to state the 
facts which are relevant for the decision 
of the point arising in the Second Appeal. 
The properties, in respect of which 
a charge decree is asked for by the 
plaintiff, were sold by one Arumugam 
(the plaintiff) and his brother to one 
Mari on 2oth August, 1951. On Mari’s 
death, his wife Kuppakkal and his son 
Nachimuthu sold the properties purchased 
by Mari to one Maruda Thevar, the 
husband of the 1st defendant and father of 
the and defendant, for asum of Rs, 15,000. 
As this Maridid not pay the balance of the 
purchase price, Arumuga filed the suit, 
O.S. No. 787 of 1956, against Mari’s son 
Nachimuthu, the grd defendant in the 
suit, and obtained a decree for Rs. 1,600 
odd and costs. In execution of this decree 
obtained against Nachimuthu, (the grd 
defendant in this action) ,Armuga attached 
the balance of the purchase price due by 
defendants 1 and 2 to the grd defendant 
Nachimuthu (Mari’s son). Garnishee pro- 
ceedings under Order 21, rule 46, Civil 
Procedure Gode, were taken and as 
nothing muterialised, the plaintiff first 
obtained’an order for attachment in E.P. 
R.No. 1233 of 1960 that a sum of Rs. 3,000 
in the hands of defendants 1 and 2 out 
of the sum of Rs. 6,000 allegzd to be 
payable to the grd defendant, shall be 
attached. Immediately thereafter, the 
plaintiff got himself appointed as Receiver 
‘in E.P. No. 982 of 1961 to realise the 
amunt due from defendants 1 and .2 
to the grd defendant. The plaintiff 
instituted the present suit, O,S. No, 87 of 
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1964, on 2nd March, 1964. The suit 
was resisted by all the defendants on 
the gound, inter alia, that the entire 
amunt due by defendants 1 and 2 to 
the grd defendant has been paid and 
nothing was due by them to the grd 
defendant. D-fendants 1 and 2 filed 
on® written statem*nt and the 3rd defen- 
dant filed his own written statement; all 
the defindants made common cause and 
appeared bythesame Q untel, their main 
contention being that the debt due by 
defendants I and 2 had been paid to the 
ord defendant and had been completely 
discharged. Both the Courts concurren- 
tly found that this plea of discharge is 
false and dishonest. No argument was 
advanced before me attacking this find- 
ing. The result is that so far as defen- 
dants 1 and 2 are concerned, they are 
liable to the grd defendant, Several objec- 
tions were raised about the validity of 
the attachm*nt proceedings, want of 
notice, etc., etc., and all those objections 
were rejected by the trial Court which 
decreed the plaintiff’s suit as prayed for. 
On appéal, the lower appellate Court took 
the view that the present suit by the 
plaintiff is misconceived, that there was 
no proper service of notice of attachment 
of the debt upon defendants 1 and 2 and 
that the plaintiff is not entitled to main- 
tain the suit, The lower appellate Court 
took the view that unless there was a valid 
attachment of the debt in question, the 
plaintiff, though appointed receiver, 
would not be entitled to institute the suit, 
As observed already, the lower appellate 
Court had no hesitation in accepting the 
finding of the trial Gourt that the plea 
of discharge raised by defendants 1 and 2 
was throughly false and dishonest, The 
result was that the lower appellate Court 
allowed the appeal and dismissed. the 
plaintiff’s suit on the ground that the 
plaintiff had misconceived the remedy 
and that certain provisions of the .Qode of 
Civil Procedure, had not been complied. 
with, Hence the present Second Appeal 
by the defeated plaintiff. 


2. Even on the statement of facts, I took 
the view that on the established facts, 
it was impossible to sustain the reasoning 
of the lower appellate Court and called 
upon the respondents to justify the judg- 
ment of the lower appellate Court, 
Learned Counsel for the respondent stres- 
səd the only point (no other point was 


i 
argued) that when the plaintiff, as the 
réceivir, appointed in E.P.No. 982 of 
1951, instituted the suit, he should sue 
to recover only the amount due to the 
plaintiff in O.S. N>. 787 of 1956, (i.e.) 
Rs. 1,600 odd, and the suit seeking to 
recover the entire sum of Rs. 6,000 
though due by defendants 1 and 2 to 
the grd defendant, was misconceived, 
Learned Qounsel urged that the effect of 
the appointment of the plaintiff in E.P. 
No. 982 of 1961 is only to enable the 
decree-holder in O.S.No. 787 of 1956, to 
recover just the amount to cover his 
decee am unt and that the order appoint- 
ing the receiver does not entitle him or 
empower him to recover anything more 
than that and thathe is not concerned 
with the exact amount of liability between 
defendants 1 and 2 on the one side and 
the grd defendant on the other, Learned 
Gounsel for the respondent did not sustain 
the reasoning of the lower appellate 
Gourt that there was any defect in the 
attachmtnt proceedings or any other 
error or procedure which debarred or 
disentitled the plaintiff from instituting 
the suit as the receiver appointed in E‘P. 
No. 982 of 1961, I see no substance 
whatever in the contention raised by the 
learned Gounsel for the respondents, 
When a receiver 1s appointed in execution 
under section 51 of the Gode of Civil 
Procedure, the receiver will be entitled 
to all the powers under Order 40, rule 1, 
Civil Procedure Gode, and the administra- 
tion of the estate by him as receiver will 
be governed by the provisions of Order 40 
and by the principles which apply to a 
receiver appointed in ordinary suits and 
proceedings other than execution pro- 
ceedings, So far as the powers and 
duties of the receiver are concerned, there 
is no diffzrence between a receiver appoin- 
ted in a suit or other proceeding under 
Order 40 and a receiver appointed in exe- 
cution under section 51, clause (d), 
The receiver is appointed for the purpose 
of reducing the property to custodia legis 
for the Court to exercise control over the 
property so recovered by the receiver 
so that-it can be administered and dis- 
tributed according to the relative rights 
of parties over the fund or the estate in 
respect of which the receiver is appointed. 
The receiver is appointed not merely for 
the benefit of the -decree-holder, but is 
appointed for the benefit of the judgment- 
debtor as well, The negative effect of 
14 
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‘the receiver, so far as the judgment- 


debtor is concerned (in case the property 
in respect of which the receiver is appoin- 
ted happens to be a debt due by a third 
party), is that the judgment-debtor is 
prevented from collecting the amounts 
due from the garnishee and any payment 
made by the debtor (garnishee) to the 
judgment-debtor would not operate as a 
discharge and that debtor would still con- 
tinue to be liable to pay the amount to 
the receiver. That is one aspect of the 
effect of the appoinfment of receiver, so 
far as it curtails the rights and the frec- 
dom of the judgm7nt-debtor to deal with 
the debt in question, The other equally 
important aspect is that when the decree- 
holder-receiver collects the debt due from 
the third party, he does not collect it as his 
own money (in the sense that the moment 
he collects he can adjust it towards his 
decree), Hecannot appropriate or adjust 
any portion of the collection towards the 
amount due from the judgment-debtor, 
under the decree passed against the latter, 
He has either to deposit his collections into 
Court or duly account for the same to the 
Court which appointed him. Nor can 
the judgm*nt-debtor claim and unquali- 
fied right over the fund so collected, on 
the ground that the receiver completely 
represents the judgment-debtor and the 
collections are for and on behalf of the 
judgment-debtor. The decree obtained 
by the receiver and the realisations made 
by him are to be held by him in custodia 
legis under the ultimate contro] of the 
Court which will have to pass appropriate 
orders safeguarding the rights of all the 
parties in the action in which the receiver 
is appointed. So far as the receiver is 
concerned, he has to take proceedings 
in the place of the judgment-debtor and 
the receiver will have to pursue such reme- 
dies and institute such actions as the 
judgm¢nt-debtor would do end would be 
bound to prosecute, for recovery of the 
debt in question, The receiver will have 
the sam? freedom in instituting such pro- 
ceedings as he may be advised and would 
suffer under the same limitations of 
either the substantive law or the law of 
procedure when he institute proceeding: 
to recover the debt due from the debtor. 
The receiver cannot take proceeding: 
in such a manner as would in any way 
impair or jeopardise the rights of the 
judgment-debtor. The action which the 
receiver will have to institute and prose- 
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cute cannot be of his own choice and in 
_\nis caprice and he.cannot take such pro- 
ceedings just to safeguard his own interests 
to recover the amount due to him and, 
at the sam? time, seriously impair the 
rights of the judgméent-debtor for the 
balance of the amount that will be due to 
him. The receiver cannot dissect or 
divide the liability and institute a suit 
only for just the amount due to him beca- 
use, in respect of the balance, if the judg- 
ment-debtor w2re to institute another suit 
for the recovery of the balance, he may be 
faced with the plea of Order 2, rule 2 or 
section IL or such other provisions of the 
law of procedure or substantive law, For 
instance, again, if the judgm7nt-debtor 
is entitled to a mortgage or charge right 
over the properties securing the debt due 
by the garnishee or debtor it will not be 
open to the receiver the give up or waive 
this mortgage security or charge right 
and institute simply a monty suit to 
recover the defendant from the debtor. 
It is unnecessary to multiply illustrations 
and it is sufficient to mention that merely 
becausethe decree-holder has been appoint- 
ed receiver he cannot institute proceed- 
. ings in the way he chooses, just to pro- 
tect his interest and, at the same time, 
being indifferent to the rights of the 
judgment-debtor vis-a-vis the garnishee, 
Any other view would result in serious 
anomalies and gross injustice to the judg- 
méent-debtor so far as the garnishee is 
- concerned. There is absolutely no war- 
rant in the law of procedure or in general 
principles to countenance the contention 
that when a receiver files a suit, he must 
restrict the scope of the suit as to enable 
the Court to afford relief only so far as 
the decree-holder-receiver is concerned 
and ignore altogether the interests and 
rights of the judgment-debtor vis-a-vis the 
garnishee, It is unnecessary to refer to 
the decisions which have considered the 
position of a receiver to recover a debt 
due by a garnishee, though in some of 
the cases it has been stated that the 
receiver actually steps into the shoes of 
the judgment-debtor. As I have already 
observed, the receiver does not for all 
purposes step into the shoes of the judg- 

ent-debtor or act as a representative 
of the decree-holder, but he acts merely 
as an officer of Court and the fruits of the 
litigation realised by the receiver are 
subject to the control and supervision by 
the -Gayrt which appointed him as 
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receivcr, It is sufficient to refer to 
the decision of this Court in Natesa v. 
Govindasami1, where this Court had to 
deal with a problem arising under section 
73 for rateable distribution when a 
receiver was appointed in garnishee 
proceedings. After a survey of the rele- 
vant case-law, this Court held that the 
money realised by the receiver from the 
garnishee cannot be said to be earmarked 
for the benefit of the decree-holder- 
receiver, that the receiver-decree-holder 
cannot claim a prior right or charge 
over the fund collected and that all 
other creditors who have applied in time 
and satisfied the conditions of section 73 
will be entitled to participate in the 
amunt realised by the decree-holder- 
receiver in a suit against the garnishee, 
It is in this context that. this Court has 
pointed out that the receiver is an officer 
of the Court and he is not a representative 
either of the decree-holder or of the 
judgment-debtor, with the result that 
his realisations cannot be said to belong 
either to the decree-holder or to the 
judgment-debtor, but that the realisations 
are subject to the control of the Court 
which will have to give appropriate 
directions, From this decision it would 
be seen that the receiver who is appointed 
acts for the benefit of both the decree- 
holder and the judgment-debtor and 
once that is recognised, it is the duty of 
the receiver to recover the entire amount 
due from the garnishee and the judgment- 
debtor cannot be exposed to any technical 
objection on the part of the garnishee 
that a second suit by the judgment- 
debtor for the recovery of the balance 
would be barred by any provision of 
either the substantive law or the law of 
procedure, If the receiver were to insti- 
tute a suit just to recover the amount 
due to him, the receiver will be guilty 
of misfeasance so far as the judgment- 
debtor is concerned, Reference may 
also be made to the recent decision of 
the Supreme Court in Venkata Mallayya v. 
T. Ramaswami and Company®, in which 
the question arose whether a suit filed 
by the receiver in his own name was 
liable to be dismissed on the ground that 
the receiver must have filed in his re- 
ee ee EEnEEInIENnIS stan annem aienammnndl 

1. ALR. 1930 Mad. 4. 

2. (1963) 2 SCJ. 483 : (1963) S.C.D. 785 
(1963) 2AQ.W.R. (SC) 110: (1963) 2 M.L.. 
(S.C.) 110; AIR. 1964 S.C. 818. 
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presentative character as the receiver, 
The Cilcutta High Court took the view 
that it will be open to the receiver to 
institute the suit in his own name and 
that it is not necessary for him to file 
the suit in a representative character. 
Even so, the Cilcutta High Court has 
observed that the receiver acts as an 
officer of Court for the purpose of getting 
the fruits of the litigation into the custody 
of the Court, (i.e.,) custodia legis. This 
view of the Galcutta High Court was 
approved by the Supreme Court in 
the decision of the Supreme Court 
aforesaid, It is sufficient to extract the 
following observations at page 822 to 
emphasise that the receiver, when once 
appointed, must take all the necessary 
steps to safeguard the interests of the 
judgm*nt-debtor to file a suit to recover 
the entire amount due and that too 
before it gets barred by limitation, 


On the whole, we are disposed to 
take the view that, although a receiver 
is not the assignee or beneficial owner 
of the property entrusted to his care, 
it is an incomplete and inaccurate 
statem*nt ofhis relations to the property 
to say thet he is merely its custodian. 
When a Qourt has taken property 
into its own charge and custody 
for the purpose of administration in 
accordance with the ultimate rights 
of the parties to the litigation it-is in 
custodia legis, 


The title of the property for the time 
being, and for the purposes of the 
administration, may, in a sense, be 
said to be in the Gourt. The receiver 
is appointed for the benefit of all 
concerned; he is the representative 
ofthe Court, and ofall parties interested 
in the litigation, wherein he is appointed. 
He is the right arm of the Court in 
exercising the jurisdiction invoked in 
such cases for administering the pro- 
perty ; the Gourt can only administer 
thraugh a receiver, For this reason, 
all suits to collect or obtain possession 
of the property must be prosecuted 
by the receiver, and the proceeds 
received and controlled by him alone, 
If the suit has to be nominally pro- 
secuted in the name of the true owners 
of the property, it is an inconvenient 
as well as useless form—inconvenient, 
because in many cases, the title of the 
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owners may be the subject-matter of 
the litigation in which the receiver 
has been appointed--useless, because 
the true owners have no discretion 
as to the institution of the suit, no 
control over its management, and no 
right to the possession of the proceeds.” 


‘Later the learned Judges pointed 
out, that for the time being and for 
the purpose of administration of the 
assets the real party interested in the 
litigation is the receiver and, therefore, 
there is no reason why the suit could 
not be instituted in his own name. 
The learned Judges then referred to 
anumber of cases in support of their 
conclusion, It seems to us that the 
view of the Calcutta High Court that 
a receiver who is appointed with 
full powers to administer the property 
which is custodia legis or who is ex- 
pressly authorised by the Court to 
institute a suit for collection of the 
assets is entitled to institute a suit in 
his own name provided he does so in 
his capacity as a receiver (sic), If 
any property is in custodia legis the 
contesting parties cannot deal with 
it in any manner, and, therefore, there 
must be some authority competent 
to deal with it, in the interest of the 
parties themselves, A receiver who is 
placed in charge of the property on 
behalf of a Court can be the only 
appropriate person who could do so. 
His function cannot be limited merely 
to the preservation of the property 
and it is open to a Court if occasion 
demands, to confer upon him the 
power to take such steps including 
institution of suits in the interest of the 
parties themselves, Here, apparently 
the receiver was not a person with 
full powers but by its order dated 
26th June, 1949, the Court authorised 
him to-collect debts, Particularly as 
some debts were liable to get barred by 
time”. 


3. Asalready observed, the appointment 
of receiver has the negative aspect of 
preventing the judgment-debtor from 
realising the debt due to him and the 
garnishee from making any payment to 
the judgment-debtor. It is because of 
this negative aspect that -it becomes all 
the more the duty of the receiver to 
institute the suit in such form and also 
ask for such reliefs which would be 
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complete and comprehensive as between 
the judgment-debtor on the one side 
and the garnishee on the other, The 
position is so obvious that it does not 
require further elaboration. 


4. The result ‘s, the Second Appeal is 
allowed and the plaintiffs suit is decreed 
as prayed for with costs throughout. 
No leave. 


S.J. ———-= Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—M. M. Ismail and K. S- 
Palaniswamy, JF. 


Rajeswari & Company through its 
partner N.A.P. Alagiri Raja and others 
.. Appellanis®* 


U. 


The Union of India, represented 
by the Commissioner of Income-tax, 
Madras and others Respondents. 


Transfer of Property Act (IV of 1882), 
section 53 (1)—Sule. of properties—sale 
anticipating an order of assessment to income- 
tax—Object of the sale to pay off debis and 
avoid possible claim to tax—Creditors paid— 
No benefit retained by transferor—Validity 
of sale, 


The sale in the instant case was effected, 
among other things, for the purpose of 
discharging all other debts payable by 
the- debtor and with the deliberate 
motive of defeating the claim of the Union 
of India that might arise in future by way 
of income-tax. 


Held. Ordinarily in the race between 
creditors he who lags behind could not 
complain of him who proceeded fast 
and succeeded in getting at the property 
of the debtor. 


The fact that the transferee was not a 
creditor would not make any difference 
where the sale has been effected, among 
other things for the purpose of dis- 
charging all other debts payable by the 
transferor, > 


A transfer by a debtor of all his property 
to a particular creditor-is not necessarily 
oaa 


*Appeal No. 357 of 1965. 31st August, 1972. 
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voidable under scction 53 of the Transfer 


‘of Property Act, even though under the 


insolvency law it may operate as a fraudu- 
lent transfer or a fraudulent preference, 
The case of fraudulent preference falling 
under the Insolvency Act must be 
distinguished from those falling under 
section 53 of the Transfer of Property 
Act. The plaintiff Union of India is 
not entitled to any relief under section 53 
cf the Transfer of Property Act. 


[Paras. 18 and 19.] 
Cases referred to : 


Mushar Sthu v. Hakim Lal, 43 I.A. 104: 
g0 M.L.J. 116: 32 I.G. 343; ADR. 
1915 P,C. 115; Moroney, In re, (1888) 
L.R. 12 Ir. 27, 62; Middleton v. Pallock, 
(1876) 2 Ch.D. 104, 108 ; Ma Pwa May v. 
S.R.M.M.A. Ghsttyar Firm, 56 LA. 379 ; 
Mina Kumari Bibi v. Bijoy Singh Dudhuria, 
44 I.A. 72: 32 M.L.J. 425: 40 I.G. 
242; A.LR. 1916 P.Q. 238: Thaher 
Unnissa v. Sberfunnissa, 1955 M.W.N. 283; 
A.I.R. 1955 Mad. 446; Mohideen v. 
Md, Mustappa, 126 I.O. 604 : ALR. 
1930 Mad. 665 ; Union of India v, Aruna- 
chalam, (1950) 1 M.L-J. 137: LL.R. 
1960 Mad. 371. 


Appeal against the decree of the Court 
of the Subordinate Judge, Ramanatha- 
puram at Madurai in Original Suit No, 
11 of 1964 and dated 27th April, 1965. 


V. K. T. Qhari, for S. Gopalaratnam and 
Govindarajan, for Appellants. 


N. V. Balasubramaniam, for V. Bala- 
subramıniam and F. Jayaraman, for Res- 
pondents. 

The Judgment of the Gourt was delivered 
by 

Palaniswamy, J.—The only qu°stion that 
arises for determination in this appeal 
filed by defendants 2 to 13 is whether 
the sale of the suit properties by the first 
defendant, which is a public limited 
company, in favour of the second de- 
fendant firm, of which the partners are 
defendants 3 to 13, were effected with 
intent to defeat or .delay the Union 
of India and other creditors of the first 
defendant company. The Union of India, 
represented by the Commissioner of 
Income-tax, Madras, laid the suit under 
section 53 of the Transfer of Property 
Act on its own behalf and on behalf 
of other creditors, if any, of the first de- 
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fendant company for a declaration that 
the sale deed Exhibit B-1 dated 27th 
February, 1961,in respect of the plaint 
mentioned immovable properties and 
the ‘sale of the movables by the first 
defendant company in favour of the 
second defendant fiim were invalid and 
not opfrative and not binding on the 
plaintiff and other creditors of the first 
defendant company as having been made 
to defeat the just claims of the plaintiff 
and other creditors, It was also prayed 
that the said transfers may be declared 
not binding upon the creditors of the 
first defendant company and that the 
plaintiff was entitled to recover arrears 
of incom*®-tax due from the first defendant 
company from out of the plaint schedule 
properties, The suit has been decreed 
by the trial Gourt as praycd for, and 
hence this appeal. 


2. The first defendant company was 
incorporated in the year 1946 with the 
object of carrying on business of seed 
crushers, oil extractors etc, The first 
defendant company did not make any 
profit in the business. In the year 
1952, the first defendant company entered 
into a partnership with the second defen- 
dant firm called Rajeswari & Qo., and 
started a factory called Rajapalayam 
Gotton Pressing Factory, in which the 
first defendant company had 7 out of 
16 shares, This partnership was re- 
constituted in the year 1954. Even 
as per the re-constituted fiim, the first 
defendant company continued to have 
7 out of 16 shares, The first defendant 
compeny, in its own activities, incurred 
loss, but the partnership earned profits, 
in which the first defendant company 
got its share. The first defendant ccm- 
pany claimed aset-off of the profits so 
earned against the loss incurred in its 
own business. One Gnanaprekasam, In- 
come-tax Officer of Virudhunagar, who 
was on the eve of his retircment, allowcd 
the set-off. But his successor Thiru- 
navukarasu, who was examined as P.W. 1 
in this case, found that the set-off was 
improper and ought not to have been 
allowed, his view being that on account 
of the loss incurred by the first defendant 
company, it ceased to carry on its busi- 
ness, that the loss automatically lapsed 
and that, therefore, there was no scope 
for carrying forward the loss and setting 
off the’ loss against the profits earncd 
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by the first defendant ccmpany in a 
different venture. On this bgsis the 
matter was re-opened under section 34 
of the Income-tax Act, and a sum of 
Rs. 28,240-96 was levied as income- 
tax by order dated 4th October, 1961, 
by reopening the assessments of the year 
1956-57 to 1959-60. But even before 
this order was passed, the first defen- 
dant company sold away all its 
immovable properties in favour of the 
second defendant under Exhibit B-r 
on 27th February, 1961 for Rs. 1,30,000 
and also sold all its movable properties 
and goodwill in favour of the second 
defendant firm for Rs. 40,000 on end 
March, 1961, Itisin these circumstances 
that this suit was instituted for the reliefs 
indicated above, 


3. Though the suit is purported to be 
on® under section 53 of the Transfer 
of Property Act and though the plaintiff, 
Union of India, was given permission 
to sue on its behalf and on behalf of the 
creditors of the first defendant ccmpany, 
the plaint allegations do not make out 
necessary avérments to bring the case 
within the scope of section 53 of the 
Transfer of Property Act. In paragraph 
10, itis alleged that the sale of the assets 
of the first defendant company in favour 
of the second defendant firm was made 
mainly with a view to defeat and delay 
the claims of the plaintiffand to place the 
properties beyond the reach of the just 
and lawful creditors of the first defendant 
company. In paragraph 12, which deals 
with sale of movables, no doubt there 
are allegations to the effect that the sale 
was made with intent to defeat and 


-delay the creditors of the first defendant 


company and to place the movable 
properties beyond the reach of the 
creditors, In paragraph 16 it is alleged 


‘that the sales of movable and jmmovable 


properties were sham and _ colourable 
transactions not intended to convey title 
to the second defendant firm. -It is 
further alleged that even if it is assumed 
that they are valid tran‘fers, they have 
been brought aboutcollusively and fraudu- 
lently with a view to deprive the plaintiff 
and other creditors, if any, and to benefit 
the individual director share holders: of 
the first defendant ccmpany. It is in the 
light of these allegations that the: trial 
Judge has also recorded his finding. 
In paragraph 40 of his judgment 
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he has referred to several circumstances 
and observed that those circumstances 
‘clearly Icad anyone to an irresistible 
conclusion that these transfers of the 
assets of the first defendant company 
in favour of the second defendant firm 
were eff:cted foreseeing and anticipating 
the additional levy of income-tax by 
the plaintiff and with a view to defeat 
the claims of the plaintiff.” Again in 
the sain? paragraph, the trial Judge has 
observed : 


‘ Hence, the predominant intention 
in suddenly effecting a transfer in 
favour of the second defcndant fim 
was not to discharge the liabilities 
of the first defendant company but 
only to keep the assets out of the reach 
of the plaintiff”. 


At the concluding portion of that para- 
graph it is further observed : 


‘So the plaintiff has proved by 
placing clear evidence and by indi- 
cating by clear circumstances that 
the prima facie intention of the first 
defendant was to defeat and delay 
the claim of the plaintiff in transferring 
the immovables under Exhibit B-1 
and the movables under Exhibit 
B-3 in favour of the second defendant 
firm”. 


4. Mr. Thiruvenkatachari, appearing for 
the appellants, contested the correctness 
of the above finding and urged that 
the sale was eff:cted by the first defendant 
company in favour of the second defendant 
firm, as the second defendant firm bad 
‘a right of pre-emption in the immovable 
properties of the first defendant c` mpany, 
that even before the incom?-tax depart- 
ment thoughtof re-opening the matter 
with regard to the set-off, the Board of 
Directors had passed a special resolution 
ta dispose of all the properties and that, 
therefore, no fraudulent intention could 
be attributed to the first defendant 
company in effecting the sales of its 
properties, Before adverting to this 
aspect, upon which the Counsel placed 
reliance, we shall refer to the evidence 
on the basis of which the trial Judge 
has com? to the conclusion that the sales 
were effected fearing that the income-tax 
department was going to levy income- 
tax. In August 1960, the first defendant 
company preferred qa reyision to the 
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income-tax department with regard tO 
an order of assessment for the year 1959- 
60. Exhibit A-4 is the revision petition 
filed on behalf of the first defendant 
company by its auditor Sethuraman, 
D.W. 1. This auditor was a permanent 
representative of the first defendant com- 
pany as well as the second defendant 
firm in all matters relating to income-tax. 
In connection with the said revision 
petition the Income-tax Officer, P.W. 1, 
had discussion with D.W. 1, the re- 
presentative of the first defendant com- 
pany. The evidence of P.W. 1 is that 
on 17th D-cember, 1960, he discussed 
this matter with D.W. 1 and told him 
that he was going to re-open the matter 
and take action under section 34 of the 
Income-tax Act. On the side of the 
plaintiff, evidence has been let in to 
show that after such meeting, D.W. 1, 
along with the directors of the first 
defendant company, who were alro part- 
ners of the second defendant firm, hatched 
up a conspiracy, by which the properties 
of the first defendant ccmpany were 
placed in the name of the second de- 
fendant firm so that in the event of an 
order of assessment being made, it may 
becom? fruitless and not realisable, 
D.W. 1 admits having met P.W. 1 on 
17th December, 1960. But he denies 
that at that time P.W. 1 told him that 
action under s€cticn 34 of the Income-tax 
Act was going to be taken. On this 
aspect, the trial Judge, who had occa- 
sion to see these witnesses, has chosen 
to place reliance upon the evidence of 
P.W. 1 and disbelieved D.W. r. We 
have gone through the material evidence 
and we are Satisfied that the conclusion 
of the trial Judge is fully warranted. 
It is true that PW. 1 did not record 
in writing anywhere that he had told 
D. W. I on 17th December, 1960 that 
was going to take action under section 34. 
But soon after that meeting, P.W. 1 
had to write to the Commissioner of 
Income-tax, Madras, in connection with 
the revision petition Exhibit A-4, Ex- 
hibit A-28 dated 22nd December, 1960, 
is the letter written in that connection. 
In that letter, P.W. 1 stated that he was 
enclosing the relevant file for perusal 
of the Commissioner and further stated 
that after receipt of the records back 
action under section 34 would be taken, 
After he got back the relevant records, 
he put up the notes Exhibit, A-55 on 
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ist March, 196r directing the Office to 
issue notice under section 34 to the first 
defendant company. In pursuance of 
that direction, the office put up the pres- 
cribed notices Exhibits A-6 to A-ọ which 
P.W. 1 signed on 7th March, 1961, It 
is contended on behalf of the appellants 
that neither in Exhibit A-28 nor in 
Exhibit A-55-norin Exhibits A-6 to A-g 
there is an indication that. P.W.1 had 
already told D.W. 1 on 17th December, 
1960 that action under section 34 of the 
Incom?-tax Act would be taken, and that, 
therefore, the evidence of P.W. r in 
this regard cannot be believed. We 
are unable to accept. this argument, As 
already pointed out, even on 28th Decem- 
ber, 1960 P.W. 1 informed. the Com- 
missioner of Income-tax that action under 
section 34 would be taken. He could 
issue notice only after the records were 
received back from the Cnmmissioner 
and it was not necessary on his part to 
state either in Exhibit A-55 or Exhibits 
A-6 to A-g that he had already told 
D.W.1 that action under section 34 of 
the Income-tax Act would be taken, The 
question is one of inference to be drawn 
from the probabilities of the case. Inas- 
much as D.W. 1 admittedly had a dis- 
cussion with P.W. 1 on 17th December, 
1960 and as P.W. 1 had already noticed 
that the action of his predecessor. in 
allowing set-off was improper and also 
as D.W. 1 was permanent representative 
of the first defendant company in all 
matters relating to income-tax, it -is 
quite likely that P.W. 1 discussed this 
matter with D.W. 1 and told him what 
he felt and what he was going to do with 
regard to the matter, 


5. The activities of the first defendant 
company after 17th December, 1960 
are Consistent with the case of the plain- 
tiff that it was as a result of the discus- 
sion between P.W. 1 and D.W. 1 on 
17th December, 1960 that steps were 
taken to effect sales of all the properties 
of the first defendant company. It is 
true that the second defendant firm had a 
right of pre-emption in the immovable 
propertues of the first defendant com- 
pany. But‘that right was not. insisted 
wpon when the company, by a resolu- 
tion dated 4th June, 1960, decided to 
sell the assets of the first defendant com- 
pany in public auction with minimum 
auction price of Rs, 1,51,000 (zide the 
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resolution Exhibit B-51). D.W. 3 is 
one of the partners of the second defen- 
dant firm and also one of the managing 
directors of the first defendant company. 
It was at his instance that the second 
defendant firm appéars to have sent the 
letter Exhibit B-8 dated 10th Jaruary, 
1961 making reference to the prcposal 
of the first defendant ccmpany to sell 
away the properties of the ccmpany in 
public auction and drawing attention 
to the right of pre-emption of the second 
defendant firm in the properties. The 
first défendant company was requested 
to consider that matter and arrange to 
sell the lands to the second defendant 
firm. On receipt of this letter, the 
Board of Directors of the first defendant 
company resolved on 27th JanuerTy, 
1961 to cancel the earlier resolution 
passed on 4th June, 1960, in and by which 
the properties were proposed to be sold in 
public auction with a minimum pric® 
of Rs. 1,51,000 and further resolved to 
sell the properties of the first defendant 
company to the second defendant firm 
at a reasonable market price to be fixed 
by an expert valuer and a qualified 
engineer, In pursuance of this resolu- 
tion, the first defendant company 
appointed one Jawahar, an engineer, to 
estimate the value of the properties of 
the first defendant company. The said 
engineer gave his report Exhibit B-r1o 
dated gist February, 1961 valuing the 
lands at Rs. 18,775 and the buildings 
at Rs. 99,636. Certain properties be- 
long in common to the first defendant 
company and the second defendant firm. 
The engineer valued those properties 
at Rs. 39,057. In post haste after receipt 
of this report, a general body meeting 
of the first defendant company was held 
on 24th Fébruary, 1961, resolving to sell 
the lands and buildings inclusive of the 
first defendant company’s share in Raja- 
palayam Cotton Pressing Factory to the 
second defendant: fim for Rs. 1,30,000. 
It was also resolved to dispose of the 
assets and share in the properties and 
goodwill in Rajapalayam Cotton Press- 
ing Factory for a sum of Rs. 40,000 
in favour of the second defendant firm. 
This resoluticn, as already noticed, was 
passed on 24th February, 1961. The 
impugned sale was effected on 27th 
February, 1961 (Exhibit B-1) for Rs. 
1,30,000 and the sale of the movables 
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themselves appears to have been cffected 
on that day, though the receipt Exhibit 
-B-3 is*dated and March, 1961. These 
dates speak for themselves, and the only 
irresistible inference possible in the cir- 
cumstances is that the matter was rushed 
through anticipating the re-opening of 
the assessment orders under S. 34. 
There was no pressure from any creditor 
for payment of his dues, The claim 
of the second defendant in regard to pre- 
€mption appears to have been made use 
ofasa cloak to push through the trans- 
action. The admission of D.W. 3 is that 
he met D.W. 1 on 28th December, 1960 
and that at that time D.W. 1 told him 
about his meeting'P.W. 1 on 17th Decem- 
ber, 1960 though he denies that at that 
time D.W. 1 told him about the possible 
action under S. 34 of the Inccme-tax 
Act, The circumstances can lead to 
only one conclusion, namely, that at the 
time of that meeting D.W, 1 apprised 
D.W. 3 of the impending danger with 
regard to levy of heavy amount of in- 
come-tax consequent on the re-opening 
of the matter which P.W. 1 had cont'm- 
plated, The trial Judge, who had occa- 
sion to see P.W. 1 and D.W.1 in the 
witness box, has characterised D.W. 1 
as not willing to speak the truth unless 
his attention was drawn to documentary 
evidence, We also see no circumstance 
to doubt the veracity of P.W. 1 who has 
no axe to grind in this case, All the 
subsequent events clearly show that the 
matter was pushed through in indecent 
haste anticipating an order of assess- 
mént of Incom?-tax, 


6. In the sale deed Exhibit B-r, all 
the immovable properties are described 
without giving separate value, But at 
the end of the document it is stated that 
the value of agricultural lands is 
Rs.31,000, The suggestion made on behalf 
of the plaintiff, Union, is that this value 
was given as against the total'sale consi- 
deration of Rs, 1,30,000 with a view to 
see that the value of the buildings was 
brought down below Rs. 1 lakh, so 
that the registration officer would not 
insist upon the production of a wealth- 
tax. certificate with regard to the build- 
ings, As „against this, it is contended 
for the defendants that with eff>ct from 
the financial year commencing from 
Ist April, 1960, no wealth-tax was charge- 
able in respect of the net wealth of a 
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company and that, therefore, the motive 
attributed to the first defendant ccm- 
pany in méntioning the valuc of the 
lands as stated above is not warranted. 
We have already noticed that the engi- 
nccr Jawahar assessed the valuc of the 
lands only at Rs. 18,775. This value 
was made on agaist February, 1961. 
It is not the case of the first defendant 
company that subsequent to that report 
any additional land was acquired, It 
is not also the case of the first defendant 
company that the engineer under-esti- 
mated the value of the lands. Cons- 
ciously or othe: wise, the persons respon- 
sible for effecting the sale appear to have 
thought that if the value as given by 
the architect as regards the Jands was 
to be accepted, then the value of the 
buildings would. excecd Rs, 1 Jakh 
and that an occasion may arise for 
approaching P.W. 1 for issuing a certifi- 
cate with regard to the buildings, It 
is with this consciousness that artificial 
recital is made in the sale decd as re- 
gards the value of the agricultural pro- 
pērties which value is not warranted by 
the evidence on record, This again is a 
circumstance that goes to show that 
persons responsible for bringing about 
the sale wanted to keep P.W. r in dark- 
ness about the efforts that were being 
tak°n to sell away the properties, 


7. Mr. Thiruvenkatachari, appearing 
for the appellants, wanted us to draw 
the inference that the Directors of the 
first defcndant company had. no bad 
faith in executing the sales in question: 
In support of this argument he placed 
reliance upon the resolution of the Board 
of Directors passed on 28th April, 1960 
for selling the properties in public auc- 
tion. That was followed by a special 
résolution of the general bedy on 4th 
June, 1960 to the same effect, The ergu- 
ment was that this stcp had to be taken 
by the first defendant company as it 
found that it could not wipe off its debts 
without selling its assets, The argu- 
ment was that from this circumstance it 
is reasonable to infer that in effecting 
the sales in question no bad faith could 
be attributed: It is true that no cir- 
cumstance of mala fides was present at 
the time when the Directors passed the 
resolution on 28th April, 1960 and when 
the General Body passed the special 
resolution on 4th June, 1960 for selling 
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the assets of the company in public auc- 
tion with a minimum auction- price, of 
Rs, 1,51,000. We have already noticed 
that the important partners of the second 
defendant-firm were also directors’of the 
first defendant-company and they were 
also parties to those resolutions, At 
that tim, those persons did not think it 
worthwhile to put forward the claim 
for pre-emption which no doubt the 
second defendant- m had in the immov- 
able properties, Though the spccial 
resolution was passed in June, 1960, no 
action was taken to implement the resolu- 
tion. D.W. 3, who was one of the directors 
of the company, when questioned about 
this matter, gave no explanation. ` The 
matter was allowed to lie over without 
any action being taken, , That was pre- 
sumably because no ‘creditor’ made a 
demand for payment of his dues, There- 
fore, the mere fact that a special resolu- 
tion had been passed even in June, 1960 
for selling away the properties in public 
auction would not by itself take away. 
the infirmities that are attached to the 
sales in question. i 
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8. The contention urged on bchalf 
of the plaintiff, Union- of India, is 
that the properties of the first defendant- 
company wêre worth nearly about Rs. g 
lakhs and that the said properties have 
been sold away for inadequate consi- 
deration for Rs. 1,390,000. In support 
of this contention, reliance is placed upon 
Exhibit A-59, which is a report sub- 
mitted by one Sankra Iyer, retired 
Engineer on behalf of the South Indian 
Bank Ltd., the 14th deféndent, to whom 
the second defendant firm applied for a 
loan after getting a sale of the properties 
of the first defendant-company. In 
that report, Sankara Iyer estimated the 
value of the properties at Rs. 3,48,727. 
Sankara Iyer was not examined though 
he was available to give evidence, ; A 
clerk of the 14th defendant bank gave 
evidence as P.W. 2. He proved the 
signature of Sankara Iyer in Exhibit 
A-59 and stated that he accompanied 
the said engineer when the latter int- 
pected the properties. But he admitted 
that he did not know on what parti- 
culars the engineer assessed the value. 
There is also nothing to show that he, 
accompanied the engineer at the time 
of the inspection of the properties, As 
Sankara Iyer, though available, was 
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not called, no weight could be attached 
to Exhibit A-59. > 


g. The defendants relied upon Exhibit 
B-10, the report given by the engineer 
Jawahar. Even that engineer was not 
called, though he was available to give 
evidence. D.W. 3 admits that at the 
time of the passing of the special resolu- 
tion in June, 1960, the minimum auc- 
tion price of Rs. 1,51,000 was fixed on 
the basis of the then prevailing market 
price of the properties. ‘But still we find 
engineer Jawahar giving the value only 
at Rs. 1,12,461.- We are aware that 
Exhibit B-10, the report of Jawahar was 
markéd by consent, But by that con- 
sent it cannot be said that the contents 
were also. accepted as true. D.W. 3 
admits that:the price of the Jands and 
house. has “been going up. The pro- 
perties, which were valued at Rs, 1,51,000 
in June, 1960 had been sold away only 
for Rs. 1,30,900 in February, 1961 
Though we are not in a position to sfate 
what would have been the probable 
market value at the time of the sales in 
uestion. in February, 196r, we are 
definitely of the opinion that the pro- 
perties have been sold for undervalue, 


10. Out ‘of the sale consideration of 
Rs, 1,30,000, the sale deed Exhibit B-r 
recites that the second defendant-firm 
the vendee, should pay Rs. 15,191-65 
to the r4th defendant in respect of a 
mortgage and that the balance, namely, 
Rs. 1,14,808.35 was already received 
in cask for discharging the other debts 
of the first defendant-company, thus in 
in all making a sum of Rs, 1,30,000. 
After this sale, the first defendant 
company has paid off its creditors as 
seen from the receipts Exhibits B-12 to 
B-48. ‘These receipts cover a sum of 
Rs. 1,63,773.22. Exhibit B-11 is-a 
receipt issued by the 14th defendant for 
Rs. 15,194.95, which is the amount under- 
teken by the second defendant firm 
under Exhibit B-1, Though the fact 
of the payment of several creditors is not 
disputed, the fact remains that not one 
of those creditors made a cla’m for pay- 
ment of his dues by issuing the notice in 
writing: Most of the creditors were 
either relations or castemen of the direc- 
tors of the first defcndant-company. . 


11. On the date of the sales in question, 
the’ second defendant fim had not 
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sufficient means to advance the cash of 
Rs. 1,14,808.35. The admission of D.W. 
g is that on 24th February, 1961 there 
was nọ cash balance in the hand of the 
second defendant firm. But he stated 
that the firm borrowed for the purpose 
of making up the consideration for 
Exhibit B-1. His version is that he and 
his brothers paid Rs. 47,000 to the second 
defendant firm on 25th February, 1961 
and that D.W. 4 paid a sum of Rs. 30,000, 
D.W. 4 also being one of the partners 
of the second defendant-firm. No doubt, 
there are entries in the accounts of the 
second defendant-firm (Exhibits B-54 
to B-57) in respect of the alleged pay- 
ments, The suggestion made on behalf 
of the plaintiffUnion is that these are 
mere book entries without actual pay- 
ment. But even on 25th February, 
1961, the second defendant-firm applied 
to the 14th defendant bank for 
Rs..1,50,000, and the sam? was sanctioned 
on 26th February, 1961. It is, there- 
fore, pertinently pointed out that if 
really D.Ws. 3 and 4 had given loans 
as they claimtd to have given, it is 
unlikely that so soon thereafter the 
second defendant-firm would have been 
put to the necessity of applying for loan 
to the bank, It is umnecessary to go 
further deep into this matter except to 
point out that on the date of the sales, 
in question, the second defendant-firm 
had no m2ans to advance the large cash. 


12, As a part of the transaction relat- 
ing to the sale of immovable pro- 
perties of the first defendant-company, 
a sale of all the movables of the first 
defendant-company was also effected 
in favour of the second defendant- 
firm for Rs. 40,000. as evidenced 
by Exhibit B-3, It is pointed out on 
behalf of the plaintiff-Union that as a 
part of the schem? hatched upon by those 
in charge of the affairs of the company 
and the firm, they tried to see that the 
claim of the Union of India arising out 
of assessment of income-tax, which those 
persons had reason to expect to be passed 
was defeated. 

13. It appears that the book values 
of the lands, buildings and machinery 
of the first defendant-company were 
-not properly evaluated and the com- 
pany, on the advice of its auditors, 
appears to have re-valued and made 
entries according to the revaluation, 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


The Registrar of Companies drew the 
attention of the first defendant-company 
by his letter Exhibit B-5 dated 6th 
February, 1969 and asked the company 
to state on what basis the machinery 
was revalued and how the appreciation 
in the value of Jands and buildings was 
arrived at and why the said assets 
were not shown at the real value. In 
reply thereto, the company wrote Exhibit 
B-7 on 18th April, 1959 stating inter alia 
that the existing lands and buildings 
were re-valued by a qualified engineer 
and that the values were arrived at by 
taking into consideration all the cir- 
cumstances with regard to the then 
market value, It was further stated in 
that letter that a number of industries 
had since been started and the value 
of the buildings and lands had gone up 
very much and that still the apprecia- 
tion was not shown at the real value as 
the same has been treated as the secret 
reserve of the company. The tria] Judge 
has adverted to this aspect and com- 
mented ‘that the transactions which are 
impugned were affected by this secret 
reserve, D.W. 2 was questioned about 
this in a casual way in cross-€xam‘nation 
when he referred to the letter Exhibit 
B-7 in which reference as to the treat- 
ment of the rea] value as secret reserve 
was made, The question was not pur- 
sued further and it was not elicited how 
the secret reserve was dealt with at the 
time of the sales in question, There- 
fore, we are unable to draw any adverse 
inference against the first defendant- 
company or the transferee, the sccond 
defendant-firm, m*rely from the refe- 
rence to the secret reserve in Exhibit 
B-7. The position comes to this, namely, 
that it is not proved that under the 
transactions in question, the transferor, 
the first defendant-company, retained 
any benefit for itself, though it may be 
that some of the directors of the first 
defendant-ccmpany may stand to be 
benefited inasmuch as they also happen 
to be partners of the second defendant- 
firm. But that by itself is not sufficient 
to hold that the transferor first defen- 
dant-company has retained any benefit 
for itself under the transactions in ques- 
tion. 


14. We have already adverted to the 
recital in the sale deed Exhibit B-1 
that out of the sale consideration of 
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Rs. 1,30,000, the vendor, the first defen- 
dant-company, had already received ‘a 
sum of Rs, 1,14,808-35 for the purpose of 
discharging other debts of the first defen- 
dant-company. By sale of the movables 
and goodwill, the first defendant-com- 
pany got Rs. 40,000. The evidence 
establishes that all the creditors of the 
first defendant-company were paid. off. 
That fact is borne out by the receipts 
Exhibits B-11 to B-48, to which we have 
already made reference, The evidence 
of D.W. 3 shows that all the creditors 
of the first defendant-company were paid 
off. It was not suggested to him in cross- 
examination that any creditor remained 
to be paid. 


15. In the above circumstances, what 
is the inference to be drawn as regards 
the impugned transactions? We have 
no doubt whatsoever that the impugned 
sales were effected in a hurricd manner 
anticipating an order of assessment of 
incom*-tax, which, in the circumstances, 
was likely to be in the region of several 
thousands. It was with the intention 
of defeating the possible claim that the 
transactions in question wcre concluded, 
We have no doubt in our mind that the 
transferee, the sccond defendant-firm, 
was also fully aware of the circumstances, 
But all the creditors of the first defen- 
dant-company were paid off, and as a 
matter of fact one of the main objects 
of sales was to pay off those debts. On 
the evidence, we come to the conclu- 
sion that the sales in question were 
effected to defeat the possible claim 
of the Union of India, while at the same 
tim? the debtor, the first defendant-com- 
pany has paid off its other debts and 
did not reserve any benefit for itself, 
In these circumstances, the question is 
whether the Union of India is entitled 
to have the alienations impugned under 
S. 53 of the Transfer of Property Act; 


16. The relevant portion of sub-section 
(1) of section 53 reads : 


‘53 (1). Every transfer of immoveable 
property made with intent to defeat 
or delay the creditors of the transfer 
shall be voidable at the option of any 
creditor so defeated or delayed.” 


This part of the sub-section was intro- 
duced by the amending Act of 1929 
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and prior to that Act, the relevant por- 
tion of section 53 read as follows: 


‘‘ Every transfer of immoveable pro- 
perty made with intent to defraud 
prior or subsequent transferees thereof 
for consideration or co-owners or other 
persons having an interest in such 
property or to defcat or delay the 
creditors of the transferor is voidable 
at the option of any person so defraud- 
ed or delayed.”’ 


Thus, it would be seen thatthe first para- 
graph of the old section referıcd both 
to transfers which were jin fraud of other 
transferees and to transfers made with 
intent to defeat and delay creditors. 
These two cases have now been separated, 
sub-section (1) referring to creditors and 
sub-section (2) toothcr transferees, What 
we are concerned with in the instant 
case is whether the impugned transfers 
fell within the scope of sub-section (1) 
of section 53. As we have alrardy 
pointed out, both on the basis of the alle- 
gations in the plaint and the evidence, the 
conclusion to which the trial Judge has 
rightly come, is that the sales were effected 
with a view to defeat the anticipated claim 
of the Union by way of income-tax, But 
the debtor, the first defendant-ccmpany, 
has satisfied the claims of the other credi- 
tors, by parting away with all its proper- 
ties leaving nothing for the Union to 
recover the tax, which would be subsc- 
quently assessed. In other words the 
debtor has preferred to pay off all other 
creditors with the intention of defeating 
an anticipated claim of the Union. The 
question is, can such a transaction be said 
to be one made with intent to defeat or 
delay the creditors of the transferor? 
The answer could only be obviously in the 
negative, Dealing with the case of pre- 
ference of a creditor by a debtor with 
intent to defeat another creditor, the 
Judicial Committee in Mushar Sahu v. 
Hakim Lal}, observed at page 106: 


“As a‘matter of law their Lordships 
take it to be clear that in a case in 
which no consideration of the Jaw of 
bankruptcy or insolvency applies there 
is nothing to prevent a debtor paying 
one creditor in full and leaving others 
unpaid although the result may be 
that the rest of his assets will be insuffi- 





1. L.R. 43 I.A. 104: 30M.L.J. 116: 32 LC. 
343: A.LR. 1915 P.C, 115, 
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cient to provide for the payment of 
the erest of his debts, The law is, in 
their Lordships’ opinion, rightly stated 
by Pallas, C.B. in In re Moroney1, where 
he says: “The right of creditors, taken 
as a whole, is that all the property 
of the debtor should be applied in 
paym7nt of demands of them or some of 
them, without any portion of it being 
parted with without consideration or 
reserved or retained by the debtor to 
their prejudice. Now it follows from 
this, that security given by a debtor 
to one creditor upon a portion of or 
upon all his property (although the 
effect of it, or even the interest of the 
debtor in making it, may be to defeat 
an expected execution of another 
creditor) is not a fraud within the 
statute; because notwithstanding such 
an act, the entire property remains 
available for the creditors of some or 
one of them, and as the statute gives 
no right to rateable distribution, the 
right of the creditors by such act 
is not invaded or affected.” 


Again, at page 107, it is observed: 


‘The transfer which defeats or delays 
creditors is not an instrument which 
prefers one creditor to another, but 
an instrum’nt which removes property 
from the creditors to the benefit of the 
debtor, The debtor must not retain 
a benefit for himself. He may pay one 
creditor and leave another unpaid: 
Middleton v. Pollock?. So soon as it is 
found that the transfer here impeached 
was made for adequate consideration 
in Satisfaction: of genuine debts, and 
without reservation of any benefit to the 
debtor, it follows that no ground for 
impeaching it lies in the fact that the 
plaintiff who also was a creditor was a 
loser by paymtnt being made to this 
preferred creditor— there being in the 
case no question of bankruptcy.” 


In Ma Pwa Myv. S.R.M.M.A. Ghetiyar 
Firm?, the validity of a transfer by way of 
mortgag? in favour of a creditor arose for 
consideration with reference to the provi- 
sions of section 53 of the Transfer of 
Property Act, It is pointed out that the 
mortgage having been executed for adc- 





1. (1888) L.R. 21 Ir. 2762. 
2. (1876) 2 Ch.D. 104, 108, 
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quate consideration, being partly in dis- 
charge of a genuine debt, no benefit’ being 
retained'by the mortgagor, it was not inva- 
lid under section 53 of the Transfer of 
Property Act, as being made to defeat or 
delay creditors, even though the mortga- 
gor, who was heavily indebted, thereby 
preferred the mortgagee over other credi- 
tors, 


17. In Mina Kumari Bibi v. Bijey Singh 
Dudhuria!, the debtor effected a sale of 
his property a day prior to the attach- 
ment in execution of a money decree, 
The decree-holder thereof became the pur- 
chaser in execution. The prior purchaser 
at a private sale sued for possession. The 
decree-holder purchaser resistcd the 
suit contending that the private sale was 
invalid under section 53 of the Transfer 
of Property Act. Sir Lawrence Jenkins, 
delivering the judgment of the Board, 
observed : 
“A debtor for all that is contained in 
section 53 of the Transfer of Property 
Act, may pay his debts in any order he 
pleases and prefer any creditor he 
chooses, 


In Thaher Unnissa v. Sberfunnissa®, Pancha- 
pakesa Ayyar, J., had to consider the 
effect of section 53, in an execution pro- 
ceedirig filed by a decree-holder in the 
course of which a claim was putin on the 
ground of an alleged transfer. The 
learned Judge pointed out that section 
53 would come into operation only when 
a suit is instituted by a creditor for avoid- 
ing a transfer by the debtor, In the 
course of the discussion, he observed: 


‘Section 53 will apply only when the 
transfer is made with intent to defeat 
and delay the creditors ofthe transferor 
and not ane single known creditor and 
that one the executing decree-holder,”’ 


18. In Mohideen v. Mohammed Mustappa®, 
Anantakrishna Ayyar, J., has elaborately 
dealt with the principles applicable to a 
case arising under section 53. The 
learned Judge has painted out that if 
the transfer is for valuable consideration 
and is made with the full intention 
that the title in the property should 
pass to the transferee, and if no benefit 





1. 44 LA. 72: AIR: 1916 P.C. 238 ; 32 
M.L.J. 425 : 40 I.C. 242. 

2. ALR. 1955 Mad. 446 : 1955 M.W.N. 283. 

3:° AIR. 1930 Mad, 665: 126 LC. 604, 
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be intended to be retained by the trans- 
feror, the transfer would be valid as 
against an attaching creditor even though 
the object of the transfer m‘ght have 
been to defeat an impending execution, 
If the transfer is for cash and is made to 
a stranger who had knowledge of the 
intention of the transfeior to convert the 
immovable property into money and 
to defeat the creditors of the transferor 
then the transfer would be invalid, If 
the transfer is in favour of an existing 
creditor, to whom the transferor already 
owed monty, then even though the 
transferee had notice that the cffct 
of the transferor would be to remove the 
property from the reach of the other 
creditors, the transfer would neverthe- 
less be valid and not open to objection 
under section 53, since it is op¢n to every 
creditor to try his best to realise his debt 
from the commn debtor, Ordinarily, 
in the race between the creditors he 
who lags behind could not complain 
f him who proceeded fast and succeeded 
in getting at the property of the debtor, 
In this case, the transferee, namrly, 
the second defendant-firm, was not a 
creditor of the first defendant-company. 
But that does not make any diffcrence, 
because the sale was efficted, among 
other things for the purpose of discharg- 
ing all other debts payable by the first 
defendant-company, Though it is not 
a case of alienation in favour of an exist- 
ing creditor, still in principle it does not 
mak? any difference so far as the plaintiff- 
Union is concerned, as the sale was 
effected for the purpose of discharging 
other debts and with the deliberate 
motive of defeating the claim of the 
Union that may arise as a result of the 
re-opening of the assessment proceedings, 
Sub-section (1) of section 53 expressly 
saves the application of the law of insol- 
vency. The object of the law of in- 
solvency is to provide for an equal dist: i- 
bution of assets among the creditors, 
and the provisions are therefore more 
stringent. A preference to one creditor 
which would be valid under section 53 
of the Transfer of Property Act would, 
if the debtor were adjudged insolvent 
within three months, be deemed fraudu- 
lent under section 56 of the Presidency 
Towns Insolvency Act or section 54 
of the Provincial Insolvency Act, Simi- 
larly, a voluntary transfer may be set 
aside under those Acts if the transferor 
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is adjudg’d insolvent within two years, 
although it may not off ‘nd against section 
53 of the Transfer of Property Act, 
A transfer by a debtor of all his property 
to a particular creditor is not necessarily 
voidable under section 53, even though 
under the insolvency Jaw it may operate 
as a fraudulent transfer or a fraudulent 
preference, The cases of fraudulent pre- 
ference falling under the Insolvency 
Acts must be distinguished frcm those 
falling under section 53 of the Transfer 
of Property Act. 


19. For the fore going reasons, we are 
of the opinion, that the Union of India, 
the plaintiff in this case, is not entitled 
to any relief under section 53 of the 
Transfer of Property Act, In the result, 
the decree of the trial Court is set aside 
and the suit shall stand dismissed. In 
the circumstances of this case, we direct 
the parties to bear their respective costs 
in both the Courts, 


20, This appeal was admitted subject 
to the detcrmination of the question as 
to the correct amount of Court-f« e payable, 
In the trial Court, the plaintiff valued 
the suit under section 40 of the Madras 
Court-fees and Suits Valuation Act, 1955 
and paid CQourt-fee accordingly as if 
this is a suit for cancellation of the sale 
deeds in question, But subsequently the 
provision of law was changed as section 
25 (d) but the amount of Courtefee was 
not changed. In appeal, the appeal 
memorandum has been valued under 
section 50, which deals with payment of 
Court-fee in suits not otherwise provided 
for, That such a suit falls under section 
50 was decided by this Court in Union of 
India v. Arunachalam}, We hold that the 
Gaurt-fee paid on the appeal mmoran- 
dum is correct, But this does not, 
however, affect our direction already given 
above, namely, that the parties shall bear 
their own costs in both the Courts. 


S.J. Appeal allowed. 





1. (1960) 1 M.L.J. 137: LL.R. (1960) Mad, 
371. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. , 


Present:—K. Veeraswami, C.F. and V.V. 
Raghavan, Í. 


‘A.B.K. Kaliappa Nadar .. Petitioner ® 
a l , 

S.V.K.R. A mirthavalavandammal and 
another .. Respondents. 


Transfer of Property Act (IV of 1882), section 
106—Registered letter by landlord to tenant— 
Letter returned with endorsement ‘not found’ — 
Whether sufficient notice —Presumption—scope 
General Clauses Act (X of 1897), section 27 
_-Evidence Act (I of 1872), section 114. 


Once one of the methods of service con- 
templated by section 106 of the Transfer 
of Property Act, namely, sending notice 
by post to the correct address of the tenant 
by the landlord, is adopted, a presumption 
follows not merely with reference to section 
27 of the General Clauses Act but also to 
section 114 of the Evidence Act that it 
had reached the addressee, But the 
presumption is a rebuttable one and it 
may be shown by the tenant that he 
-had actually no notice of the proceeding. 

[Para, 3.] 


A registered letter was sent by the land- 
lord to the tenant to his correct address. 
The letter was, however, returned with 
the endorsement ‘not found’. Having 
regard to the facts of the case, the tenant 
was held to have had notice of the proceed- 
ing. [Paras, 1 and 3.] 


Case referred to: 


‘Doraipandian Pillai v. Sivagnanam Pillai, 
(1970) 2 M.L.J. 242. . es 

Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the District Court, Madurai 
dated 37th November, 1970 and made 
in C.R.P.No. 84 of 1969 (C.M.A. No. 405 
of 1968 on the file of the Court of the 
Principal Subordinate Judge, Madurai— 
R.C.O.P. 848 of 1967 on the file of the 
Court of the Rent Controller, Madurai). 


O.V.-Baluswami, for Petitioner. 
R. Gopalaswami Ayyangar, for Respondents, 


ee 
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The Order of the Court was made by . 


Kailasam, J.—The question that arises for 
consideration is whether a returned regis- 
tered letter with the endorscment ‘not 
found’ is sufficient notice. In this case, 
notice was sent by registered post and the 
notice was returned with the endorsement 
‘absent and not found’. From the endorse- 
mnt it appears that for six days from 
grd July, 1967 it was sought to be deli- 
vered and finally, after keeping it in 
deposit for a week, it was sent back to 
the sender on 15th July, 1967. The 
low:r Court found that there was evi- 
dence to show that the respondent avoided 
the service of notice. I am unable to 
agree with this conclusion as there is 
hardly any evidence to show that the 
tenant avoided the receipt ofnotice. The 
plea that the respondent has not repudia- 
ted the statement, or denied the alle gation 
of evasion of notice is not conclusive, as 
the tenant has stated that he never recei- 
ved the notice, So, the facts are that the 
notice was sent by registered post and it 
was returned with an endorrement that 
the addressee was not found. 


Section 106 of the Transfer of Pro- 
perty Act (second paragraph) provides: 


“Every notice under this section must be 
in writing, signed by or on behalf of the 
person giving it, and either be sent by 
post to the party who is intended to be 
bound by it or to be tendered or deli- 
vered personally to such party or to 
one of his family or servants, at his 
residence, or if such tender or delivery 
is not practicable affixed to a conspicu- 
ous part of the property’’. 


This section therefore contemplates several 
mthods of service, One such method 
is to send a notice in writing signed by or 
on behalf of the person giving it and send 
it by post to the party who is intended 
to be bound by it. Section 27 of the 


‘General Clauses Act (X of 1897) provides 


that where any Gentral Act requires any 
document to be served by post, whether 
the expression “‘serve’’ or either of the 
expressions ‘give °’ or ‘send’? or any 
other expression is used, then, unless a 
diff rent intention appears, the service 
shall be deemed to be effected byproperly 
addressing, pr€-paying and posting by 
registered post, a letter containing the 
docum*nt, ‘and unless the contrary is 
proved, to have been effected at the time 


i) KALIAPPA NADAR 0 AMIRTHAVALAVANDAMMAL (Peerasw-uni, F.) 


at which the Ictter would be delivered 
in the ordinary course of post, The 
requircm*nts of these sections will be 
m°t if a notice in writing signed by or 
on behalf of the person giving it is sent 
by registered post. In such an event, 
the service shall be decmed to have been 
eff2cted unless the contrary is proved, 
The burden of proving the contrary is on 
the tenant and it is doubtful whether it 
can be fulfilled by the tenant provided that 
the registered letter was returned with the 
endorsement ‘not found’, though the 
requirement is m*t when once it is pro- 
perly addressed and sent by registered 
post, That is also the requirement of 
section 106. It states that when a notice 
is sent by post to the party who is bound 
by it, it is not required that it should be 
proved that it had been served on the 
tenant. In this view, I feel the decision 
of a single Judge of this Court in Dorai- 
pandian Pillai v. Stvagnanam Pillai}, 
requires reconsideration. 


In the circumstances, the matter will 
be placed before a Bench for an authorita- 
tive pronouncement, 


In pursuance of the above order, this 
petition coming on for hearing on Thurs- 
day the 5th October, 1972, the Court 
made the following Order: 


The Order of the Court was made by 


Veerasse2mi;G..—The matter comes up be- 
fore us on a reference by Kailasam, J. The 
petitioner is the tenant and the proceed- 
ing related to eviction. The point before 
Kailasam, J., turned on whether the 
petitioner was served with sufficient notice, 
It is on record that a registered letter was 
sent by the landlord to the tenant at his 
correct address, The letter was, however, 
returned with the endorsement ‘“‘not 
found”. The postman, it is made to 
appear by the endorsement, called at the 
petitioner’s residence thrice andevery time 
he was not found. The first appellate 
Court found that, since the landlord had 
taken notice to the proper address, it 
should follow that a valid notice is quit 
had beenserved, The Additional District 
Judge, in disposing of the revision under 
section 25 of the Tamil Nadv Buildings 
(Lease and Rent Control) Act, accepted 
that finding but gave additional reasons 
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in support of the finding. He said that 
although the landlord had statcdein the 
petition for eviction that a notice had 
been sent to the tenant on a stated date, 
the tenant wantonly evaded to receive 
the notice and that the notice was returned 
to him as respondent not found. The 
tenant had not repudiated this statement, 
The Additional District Judge alro notcd 
that the address on the letter was correct, 
and that further it was not denied before 
him that the tenant was a businessman 
Carrying On business cvery day. He, there. 
fore, thought that it was difficult for him 
to believe that there was no tender of 
notice, When the matter was brought 
by the tenant to this Court, Kailasam, J., 
was not prepared to agree with the con- 
clusion that the tenant had~ evaded 
service of notice. He also felt that the 
plea that the tenant had not repudiated 
the statement we referred to earlicr or 
denied the allegation of evasion of notice, 
was not conclusive that the tenant had 
evaded service, He referred to section 
106 of the Transfer of Property Act and 
the methods of service ccnttmplated by 
that section and then section 27 of the 
General Clauses Act. He observed that 
the requirements of the sections would be 
met if a notice signed by or on behalf of 
the person giving it was sent by registered 
post, and that, in such an event, the 
service would be deemed to have been 
effected unless the contrary was proved. 
The learned Judge did not agree with 
the view of Natesan, J., in Doraipandian 
Pillat v. Stoagnanam Pillai}, and referred 
the matter for disposal by a Division 
Bench. i 


2, As we pointed out, the first appellate 
Court, the Additional District Judge and 
Kailasam, J., each felt that there was 
notice to the tenant and that is what we 
fee] too, though the reasons in each case 
may differ, 


3. In our view, having regard to the 
facts in this case, the tenant must be 
taken to have had notice of the pro- 
ceeding. We agree that, when once one of 
the methods contemplated by section 106 
of the Transfer of Property Act, namel 
sending the notice by post to the correct 
address of the tenant by the landlord, 
is adopted, a presumption follows not 


n 
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m*rely with reference to section 27 of 
the General Clauses Act but elfo section 
114. of the Evidence Act that it had 
reached the addressee, But the presump- 
tion is a rebuttable one and it may be 
shown by the tenant that he had actually 
no notice of it. Natesan, J., in Dorai- 
pandian Pillai v. Sivagnanam Pillai1, on 
the facts in that case, thought that, as 
the endorsement on the returned letter 
was “not found”, no presumption could 
be drawn that the letter had reached 
the addressee, In that case, there was 
no suggestion that ‘the tenant, knowing 
that a notice to quit was intended to 
be served on him, mino€avred in league 
with the postal peon to secure a false 
return. That is the position in this case 
too. But the point is that, in this case, 
the first appellate Qourt found that there 
was notice t> the tenant and the Additional 
District Judge sitting in revision accepted 
that finding, and, in fact, he reinforced 
it by referring to certain other circum- 
stances. Even assuming that the first 
appellate Gourt was not on firm ground 
in inferring service of notice from the 
fact that the letter contained proper 
address, we think that the finding as 
accepted by the Additional District Judge 
is not open to question, He referred to 
certain other circumstances, namely, that 
not only the letter contained the proper 
address but also the addressee was a 
business min carrying on business every 
day, and said, that in view of these it was 
unlikzly that the addressee should not 
have known about the letter, That was 
a factual inference which the Additional 
District Judge could properly draw from 
the circumstances. We do not wish 
to lay down as an inflxible rule that, 
whereas a letter contained a proper 
address, it necessarily followed that the 
addressee had notice.of it even when 
it was returned with the endorsemént 
“not found”. But, when the Addi- 
tional District Judge referred to certain 
‘circum3tances which were relevant and 
‘tried to .draw an inference justifiable 
from them, the finding so arrived at is 
one of fact and that should be taken 
-to be conclusive in a revision petition 
under section -115 of the Code of Civil 
Procedure, 
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4. On that view, the petition is dis- 


mss¢d with costs. Two months to 
vacate, 
S.J. Petition dis- 


missed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


PREsENT:—S, Maharajan, F. 


Manggai Achi through ber husband 
‘and Power of Attorney Agent 'M.P.R. 
Chockalingam Chettiar .. Appellant* 


U. 


S. Asokan represented by Advocate 
S. Rajan, Goods Shed St. Madurai 
and another ° .. Respondents. 


Civil Procedure Gode (V of 1908), Order 29, 
rules 1, 4 and Order 43, rule (1) (8)—Suit 
Sor partition—Ginema theatre—Application for 
injunction—EX parte order—Appeal—Two 
es provided—Litigant free to choose 
ether. 


There is nothing in Order 39, rule 4 
of the Givil Procedure Code which 
interdicts an appeal being preferred 
against an order of ex parte injunction 
under Order 42, rule (1) (r). The order 
appĉaled against was an order passed 
under ruler of Order 39, Civil Procedure 
Code and was, therefore, appealable. 
Where two remedies are granted by the 
law, it is open to the litigant te choose 
either, [ Para, 4.] 


‘Cases referred to : _ 


Subramanian v. Seetaram? Aiyar, 1.L.R. 1949 
Mad. 316: (1948) 2 M.L.J. 188: 61 L.W. 
541; Zilla Parishad v. Brahma Rishi Sharma, 
A.I.R. 1970 All. 376 (F.B.); Amolak Ramv. 
Sahib Singh, LL.R. 7 All. 550; Lachmi 
Narain v, Rama Gharan Dis, I.L.R. 35 All. 
425; Ganesh Prasad Sahu v. Dukh Haran 
Sthu, AIR. 1922 All. 441; District Board 
of Furrukhabad v. Ikklaque Hussain, A.T.R. 
1933 All. 86; Meston’ School Society v. 
Kashi Nath, A.I.R. 1951 All. 558; Shyam 
Bihari Singh v. Biseswar Dayal Singh, A.L.R.. 
1924 Pat. 713; Bhalab Das v. Mohammad 
Ishaq, A.I.R. 1933 Lah, 282 ; Dedasahayam 
Oe — a a o 
*A.A.O. No. 275 of 1972.. 
i 26th Septe mber, 1972., 
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v, Arumıkkım, A.I.R. 1953 Trav.-Qoch, 
240; Ramulu v. Ginga Ram, A.I.R. 1953 
Hyd, 138. 

Appeal against the order of the 
Qourt of the Subordinate Judge, Rama- 
nathapuram at Madurai dated 28th June, 
1972 and made in I.A. No. 373 of 1972 
in O.S, No. 61 of 1972, 


V. Sridevan, G. Musilamani and P.A. 
Ditvasigamani, for Appellant, 


„N. Palaniappan, for Respondent. 
The Court made the following 


‘ORDER.—This is an appeal by the first 
defendant against the order of the Subor- 
‘dinate Judge of Raminathapuram, grant- 
ing, at the instanc? of the plaintiff, an 
x parte injvnction restraining the-appel- 
lant from taking delivery of possession of 
‘certain properties which she had pur- 
chased in Court auction in excution of a 
“mortgage decree obtained against the 
plaintiff’s father. Before discussing the 
‘questions involved in the appeal, it is 
necessary to set forth briefly the back- 
ground to the dispute between the parties, 
Sundaram Chettiar, the undivided father 
of Asokan, the plaintiff, who got the 
£x parte injunction in the Court below, 
‘purchased a cinema theatre at Raja- 
palayam. At the time of the purchase he 
‘borrowed from one Chockalingam, the 
husband of the appellant, Mangai Achi, 
a sum of Rs. 50,000 for making up the 
‘sale price, H° also mortgaged the theatre 
for Rs, 50,000 on 19th May, 1958, in 
favour of Ghockalingam Chettiar, Subse- 
quently, on 21st July, 1959, he gianted 
another mortgage in favour of Chocka- 
‘lingam Chettiar’s brother for Rs, 15,000 
in respect of the sam* cinema theatre, 
“‘This-mortgage was subsequently assigned 
in favour of Ghockalingam Chettiar, On 
21st Nov mber, 1960, Sundaram Chettiar 
granted a third mortgage in favour of 
‘Chock2lingam Chettiar for Rs..85,000. 
Mangai Achi, the appellant, after obtain- 
‘ing an assignm“nt of the three mortgages 
‘is her favour, instituted a suit, O.S. No. 72 
of 1961, on the file of the Court of the 
‘Subordinate Judge of Ramanathapuram, 
on foot.of the three mortgages afore- 
‘mcntioned. In thè plaint in. her suit 
Mangai Achi alleged that the hypotheca 
‘bclong:d exclusively to Sunderam 
‘Chettiar and form*d part of his separate 
properties and that, even assuming that 
at had been purchased out of the joint 
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family assets of Sundaram Chettiar, the 
mortgages would be binding upon 
Sundaram Chettiar’s sons. In the plaint 
she expressly prayed for a decree on the 
alternative basis .that the property 
belonged to the joint family of which 
Sundaram Chettiar was the manager. 
Sundaram Chettiar in his answer admit- 
ted the execution of the mortgages and 


. the amounts due thereunder and praycd 


that he might be permitted to repay the 
amounts in instalments spread over a 
period of six years. In paragraph 6 of 
his written statement he averred that the 
Cinem2 theatre business started by him 
was for his own benefit and that the joint 
fam‘ly had no concern whatsoever with 


. the business assets (presumably including 


the hypotheca) or the liabilities of 
Sundaram Chettiar, He further con- 
tended that the cinema business was a new 
kind of speculative business in which 
fortunes were made or lost and that it 
was unfair to foist the mortgage liability 
upon the other members of his family. 
Ultimately a preliminary decree was 
passed on 6th October, 1962, for 
Rs, 1,84,451-13. In execution of the 
mortgage decree, which was transferred 
to the Subordinate Judge’s Court, 
Sivaganga, the app£llant tried to bring the 
hypotheca to sale. But it is alleged that 
owing to the obstructive tactics of 
Sundaram Chettiar, the judgm‘nt-debtor, 
the hypotheca could be sold in auction 
only on 12th August, 1969, at which the 
appellant herself purchased it for 
Rs. 2,25,000, The sale was confi:m'd on 
24th December, 1969. Sundaram Chettiar 
instituted proceedings for setting aside 
the sale on the ground that it was vitiated 
by material irregularities, His petition 
was dismissed, and azainst the order of 


.dism'ssal he pref rred C.M.A. No. 357 of 


1971 to this Gourt and this Gourt dismissed 
the appeal on 18th Novembrr, 1971. 
Then the decree-holder applied for deli- 
very of possession in E.A, No, 141 of 1971. 
This was opposed by Sundaram Chettiar 
as wellas by the Advocate-Rceivcr who 
had been appointed during the pendency 
of the proceedings in the mortgage suit. 
Thoseobjrctions were .overruled by the 
trial Court and deliv'ry was ordered, 
There upon Sundaram Chettiar filed 
C.M.A, No. 223 of 1972 on the file of 
this Court against the order directing 
delivery. This appeal cam® up before 
Krishnaswamy Reddy, J., who directed 
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the appeal itself to be posted for hearing 
on 3rd, July, 1972, and passed an intcrim 
ord*r directing the Receiver to continue 
until further orders, It was at this 
juncture that Asokan, the fourth son 
of Sundaram Chttiar, instituted 
O.S. No.6: of 1972 on 28th June, 
19720n the fileofth G urtofthe Subordi- 
dinate Judge of Ramanathapuram for 
partition of the cincma theatre alone, 
Admittedly the joint family of Sundaram 
-Ghettiar owned another cinema theatre 
and other propertics than the cinema 
theatre at Rajapalayam. (Vide para- 
graphs 10 and 11 of the plaint in O.S. 
No, 61 of 1972). Significantly enough, 
Asokan’s suit for partition was confined 
only to the cinema theatre at Rajapalayam 
possession of which was on the verge of be- 
ing delivered to the appellant. Asokan 
himself was the fourth son of his father. 
It is remarkable that none of his elder 
brothers nor himself thought of interven- 
ing during the execution of the mortgage 
decree setting forth the case which has 
been put forward in the partition suit, 
namely,-that the cinema theatre formed 
part of the joint family assets and that. the 
mortgages granted by Sundaram Chettiar 
had been granted for “making merry” 
end were consequently vitiated by illega- 
lity and immprality. Prima facie, it is 
clear, from the context in which the parti- 
tion suit of Asokan was filed, that it was 
Sundaram Chettiar, who, after exhausting 
his genius for obstruction, instigated his 
son to file a suit for partition by damning 
him with immorality, It is, indeed, a 
pity that despite the lapse of over a decade 
since the grant of the decree, Sundaram 
Chettiar should have kept the appellant 
at bay and deprived her of the fruits of 
her decree. Upon the merits I have 
little hesitation in holding that the ex parte 
injunction granted by the lower Court 
was unwarranted by the facts on record. 
It has been procured without disclosure of 
the relevant facts to the Court, and the 
balance of convenience was certainly 
against the grant of the injunction, because 
all that the plaintiff in the partition suit 
prayed for was for partition and separate 
possession of 1/6 share in the cinema 
theatre and even ifhe ultimately succeeded 
in making out that the mortgages were not 
binding on him, he could certainly be 
allotted a share in the other properties 
of the joint family eqval in value to his} 
share in the theatre at Rajapalayam. I 
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may also point out that inasmuch as the 
appellant herein had obtained a mortgage 
decree lawfully passed by a competent 
Court and in execution thereof had. 
purchesed the hypetheca in Court auction 
the respondent was not entitled to invoke 
either Order 39,rule 1 or Order 39,rule 2 
of the Givil Procedure Code, for an injunce 
tion restraining the decree-holdder auc- 
tion-purchaser from doing what it was 
lawful for her to do, namely, to obtain 
delivery of possession of the property 
which she had lawfully purchased in 
Court auction. ‘Chere was no allegation 
in the affidavit of the plaintiff {Asokan} 
that the property in dispute was in danger 
of being wasted, damaged or alienated 
or wrongfully sold in execution of-a decree 
or that the second defendant in the parti- 
tion action threatened or intended to 
remove or dispose of his property with a. 
view to defraud his creditors, Conse- 
quently, Order 39, rule 1,Civil Procedure 
Code, would not justify the grant of any 
injunction in favour of Asokan, the 
plaintiff in the partition suit. 


2. The next question is whether Order 
39, rule 2, Civil Procedure Coce could not 
be invoked by him. That rule says that in 
any suit for restraining the defendant ficm 
committing a breach of contract or other 
injury of any kind, whether compensa- 
tion is claimed in the suit or not, the 


‘plaintiff may, at any time after the ccm- 


mencement of the suit........ apply to 
the Court for a temporary injunction.... 


3. In Subramanian v. Seetarama Atyar}, a. 
Division Bench ofthis Gourthas held that 
a personsimilarlysituated asthe appellant 
herein, cannot be held to have committed 
any illegal injury by executing the decree 
lawfully obtained. Consequently, the 
Court below erred in granting the ex parte: 
injunction appealed against. 


4. Lastly it was contended on behalf of 
the respondent that the appeal as against 
the ex parte injunction is itself unsustaina-- 
ble, It is pointcd out that under Order 
39,rule 4, Civil Procedure Code, an order 
for an injunction may be discharged or 
varied or set aside by the Court on appli- 
cation made thereto by any party dissatisfi- 
ed with such order, There is nothing in 
this rule which interdicts an appeal being 
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(preferred against an order of ¢x parte 
jinjunction under Order 43, rule. (1) (r), 
iCGivil Procedure Code, which says that 
Jagainst. an order under rules 1, 2, 4 br 10 
of Order 39 an appeal shall lie. The 
order appealed against was an order passed 
under rule r of Order 39, Civil Procedure 
{Code, and is therefore appealable. Where 
two remedies are granted by the law, it is 
open to the litigant to choose either. In 
fact, the legal -position*has been elabora- 
tely discussed by a Full Bench of the 
Allahabad High Court in Zilla Parishad v. 
Brahma Rishi Sharmat. The learned 
Judges observe: 


“The question of the appealability 
of an ex parte order was the .subject- 
matter of decision by this Court as well 
as bythe other Courts and the consensus 
ofopinionis in favour of the appealablity 
of such an order, The cases which have 
held such orders to be appealable are 
Amolak Ram v. Sahib Singh ?, Lachme 
Narain v. Rama Gharan Das*, Ganesh 
Prasad Sthu v. Dukh Haran Sahut, District 
Board of Farrukhabad v. Ikhlaque Hussain’, 
Meston School Society v. Kashi 
Nath £, Shaym Bikari Singh v. Biseswar 
Dial Singh’, Bhalab Das v. Moham- 
mid Ishaw®, Devaschayam v. Arumukhem*® 
and Ramuluv. Ganga Ram19, We are in 
agceement with the view expressed in 
` th? above cases,”’ 


I follow this Full Bench ruling and 
a hold that the appeal is maintainable. 


5. The next question raised is that 
o-dinarily the appeal must be confined 
to the evidence already on record in the 
lower Court and that it is not open to the 
appellant to rely upon evidence which 
was not before the lower Court, unless 
fresh evidence under Order 41, rule 27, 
Givil Procedure Gode, was permitted by 
th? appellate Court. Butin this case the 
affidavits filed by the appellant set forth 
all the relevant facts and the respondent 
has filed counter-affidavits in which he 
does not dispute the truth of the facts upon 
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which I have already come to a decision 
on the merits, No question of any fresh 
evidence bcing permuttcd therefure arises. 


‘6. In the result the appeal is allowed 


with costs, and the ex garle injunction 
granted by the Court below is set aside. 


S.J. Appeal alloeted. 





[FULL BENCH] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


‘(Special Original Jurisdiction.) 


Prebent:—X, Veeraswami, G.F., T. Rama- 
prasada Rao and G.J.R. Paul, FF. 


K A. Mathialagan and others 
Petitioners” 


Ea 


v. 


The Governor of Tamil Nadu, ‘Raj 
Bhavan’, Guindy and others. 


Respondents, 


Gonstitution of India (1950), Articles 154 (t), 
162, 163 (1), 164 (1) and (2), 174 and 
361 (1) —Governor—Formal Head of Adminis- 
tration—Role of the Gouncil of Ministers— 
Power to prorogue Legislative Assembly 
not in Governor’s discretion—Mala fides 
cannot be imputed—Immunity of Governor. 


Taking Articles 154 (1), 162, 163 (1), 
164. (1) and (2) of the Constitution toge- 
ther, it is clear that though the executive 
power of the State is vested in the Governor 
and it shall be exercised by him either 
directly or through officers subordinate 
to him, he can do so only in accordance 
with the Constitution, that is to say, with 
the aid and advice of the Qouncil of 
Ministers, and this is so in respect of all 
his functions as Governor, subject to the 
exception in Article 163 (1).° The exe- 
cutive power is, in substance and factually, 
exercised by the Council of Ministers 
which is collectively made responsible to 
the Legislature and not to the Governor. 
[Para. 7] 

It will be a retrograde step and indeed, 
it will not be permissible to read the pro- 
visions of the. Constitution in such a way 
unless their languag: compels it, to depart 
REE RP cE EE ON 


— 


“WP. Nos, 2968, 2969 and “3010 of 1972. 
11th Dece mber, 1972. 
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from the well established constitutional 
position that the President or the Governor 
is buta formal head of administration, 
with the real power factually wielded and 
exercised by the Council of Ministers, 
l [Para. 7.] 
The exception in Article 163 (1) has 
reference only to those functions of the 
Governor which he is expressly required 
by or under the Constitution to exercise 
in his discretion, and that has reference 
only to the two instances_of functions of 
the Governor in Schedule VI to the 
Constitution. [Para, 13.] 
The exercise of the function of the 
Governor in proroguing or dis- 
solving the Assembly under Article 174 
is not a function which he can exercise in 
his discretion, that is to say, to the exclu- 
sion of the ministerial advice. Since that 
matter is not, therefore, covered by the 
exception to Article 163 1), in the matter 
of prorogation the Governor is bound by 
the advice of the Council cf Ministers, 
The expressions in the Constitution like 
“in the opinion of the Governor’, “if 
the Governor is satisfied’, do not have 
the effect of excluding ministerial advice, 
unless in the context and in the nature of 
things, such advice will necessarily have 
no place, l 


If, in proroguing the Assembly, the Gover- 
nor was bound to act by the aid and advice 
tendered by the Chief Minister, no lack 
of good faith or mala fides could be imputed 
to .him. Article 361 (1) affords the 
President or the Governor absolute immu- 
nity. He cannot be made by any Court 
answerable to it for the exercise and per- 
formence of the powers and duties of his 
office, or for any act done or purporting to 
be done by him in the exercise and per- 
formance of his powers and duties, 
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Petitions under Article 226 of the Consti- 
tution of India praying that in the circum- 
stances stated in the affidavits respectively 
filed therewith, the High Court will be 
pleased to issue Writs of  Certiorari 
calling for the records of the respondents 
relating to G.O. Ms. No, 128, Legis- 
lative Assembly Depariment dated 14th 
November, 1972 and to quash the same, 


V.P. Raman, for Petitioners. 


M.K. Nambiar, for 1st Respondent 
(In all Petitions). 


The Advocate-General for end and srd 
Respondents (In all Petitions). 


The Order of the Court was made by 


Veeraswami, C.F.—By a notification dated 
14th November,: 1972, ` in exercise of 
the powers conferred upon him by 
Art. 174 (2) (a) of the Constitution 
of India, the Governor of Tamil Nedu 
Mr. K.K. Shah, prorogued the Tamil 
Nadu Legislative Assembly with effect 
from the forenoon of 15th November, 
1972. Mr. K.A. Mathiazhagan, the 
Speaker of the Assembly has filed Writ 
Petition No, 2968 of 1972 under Article 
226 of the Constitution praying for a 
writ of certiorari, or order or direction 
in the neture of a writ to call for the 
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records of the respondent, who is the 
Governor of Tamil Nadu, relating to 
G.O. Ms, No, 128 Legislative Assembly 
Department, dated 14th November, 1972 
and quash the same, and also pass such 
further or other order as this Court may 
deem fit under the circumstances of the 
case, Mr. M. G. Ramachandran, Leader 
ofthe Anna Dravida Munnetra Kazhagam 
and a Member of the Assembly, has 
filed Writ Petition No. 2969 of 1972 
with a similar prayer. Writ Petition 
No, 301e of 1972 filed by Mr. K. T. K. 
Thangamani, also a Member of the 
Legislature, is with alike prayer. Accord- 
ing to the Speaker, the circumstances 
leading to the petitions are these . The 
Speaker convened a meeting of the 
Assembly ta be held on and from 13th 
November, 1972. When the Assembly 
commenced, Mr. K. T. K. Thangamani 
wanted ‘the Chief Minister to make a 
statement on Cabinet changes since the 
House had last met and ‘the reasons there- 
for, The Speak«r ruled that it was open 
to the Chief Minister to make necessary 
changes according to administrative exi- 
gencies, and so he could not be compelled 
to give his reasons. There was a motion 
for removal of the Speaker, the subject 
of which was raised, and a few members 
expressed their views, The Speaker 
brought to the notice of the House 
the legal position regarding require- 
ment of 14 days clear notice of such a 
motion and ruled that the motion could 
be taken up for consideration only the 
next day. He stated that ‘‘to protect 
and preserve Democracy” he would like 
to take up the ‘no-confidence’ motion 
straightaway on the 14th and asked 
the Leader of the House if it would be 
alright. But. the Chief Minister said 
that a date could be fixed later in con- 
Sultation with the Members. The 
Speaker, however, rejected the suggestion 
and held that the motion would be 
taken up for consideration on the next 
day. Mr. M. G. Ramachendran then 
raised a point of order and said that the 
Ministry had lost the confidence of the 
majority of the members in the party 
and the people, and questioned the pro- 
priety of the Government continuing 
in Office. Mr. Thangamani also voiced 
a Similar sentiment, The Chief Minister 
said that the House could straightaway 
discuss the no-confidence motion against 
the Government. The Speaker then 
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explained that an extraordinary situation 
had arisen in the State and it was advis- 
able to seek a fresh mandate from the 
people, There was some further dis- 
cussion and the Chief Minister said 
that he would go to the polls in 1976. 
Some members suggested that the Chief 
Minister should have some time to think 
over the suggestion. The Speaker felt 
that this was quite proper, especially 
as the Chief Minister did not give a. 
reply whether he was prepared for re- 
election even then, He, therefore, ad- 
journed the House till 5th December, 
1972, in order to enable the Government 
to consider the suggestion made regarding 
their seeking a fresh mandate from the 
people, While that was the position, 
the Governor had issued the impugned 
notification. It was significent that so 
far no Ordinance had been issued on any 
matter ofimportance, nor had the Assem- 
bly been re-convened to any specific 
date anterior to 5th December, 1972, 
to which date the House stood adjourned. 
The Speaker, therefore, submits that 
the order of the Governor 1s contrary 
to the letter as well as the spirit of the 
law and the Constitution, and says that 
he has no remedy except to seek the aid. 
of this Court under Article 226, The 
Speaker proceeds to say in his affidavit 
in support of the petition that the 
Governor, apparently, on advice, was 
attempting to follow the precedent of 
the Punjab Assembly in 1968, but the 
circumstances were entirely different and 
hardly analogous. The Speaker has 
further stated that from the above it 
would be seen that the Governor 1s 
the Head of the Executive and foms. 
part of the Legislature along with the 
two Houses, He derives legislative power 
only in the absence of the House. While 
the power to prorogue may not be condi-. 
tional, at the same time, it has to be 
used to further, rather than frustrate 
the democratic process. In the present 
case, there was no matter of any great 
urgency which needed to be disposed 
of before 5th December, and which 
could not wait till then. The piquant 
situation caused by the Speaker’s adjourn- 
ment in the Punjab Assembly in 1968 
had absolutely no parallel to the present 
situation in Tamil Nadu. The Governor 
is, therefore, incorrect in placing any 
reliance on the Punjab precedent or 
in seeking to act likewise, The very 
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decision of the Supreme Court in the 
Punjab. case lays open to judicial review 
an orter of the.Governor under Article 
174. H°, therefore, submits that in the 
instant case, the exercise of the power by 
the ‘Governor is vitiated by lack of good 
faith. In fact, he says, if there was any 
matter that could be considered import- 
ant, if-not urgent, it was the notice of a 
m tion of no-confidence tabled against 
him by two members, which he wanted 
to take on the 14th, By proroguing 
the House, that notice has lapsed, and 
even if it is sought to be revived, ‘the 
period of 14 days notice that is mandatory 
will not enable the matter to be considered 
much earlier, ‘The Speaker points out 
that it was significant that though the 
Assembly had. been prorogued, there 
has since been no -notice to convene 
again, nor has any Ordinance been issued 
to lend excuse, if not -justification, for 
the extraordinary act of proroguing the 
Assembly one day after it had been 
convened -and only to bring all business 
before it to a stand-still, Being in ex- 
~clusive right and responsibility to steer 
the course of the Assembly and guide 
its deliberations, - he complains that 
by the impugned notification, the Gover- 
nor, has really invaded his exclusive 
jurisdiction. In‘a statement to the Press, 
the Chief Minister had admitted, alleges 
the Speaker, that the Governor acted 
on the advice of the Government. If 
this were so, he says that it cuts at the 
very root of the power exercised by him, 
and if allowed to stand, this would in 
effect mean that every time the Govern- 
ment finds itself in an inconvenient or 
awkward -position, it could avoid the 
natural consequences of the demo- 
cratic: process by resorting to the subter- 
fuge of getting the House - prorogued, 
As the Qonstitutional Head of the State, 
it is the duty af the Governor to enable 
free discussion on important current 
issues agitating the minds of the -people 
of the State, and not act on the interested 
advice of the Government whose anxiety 
may conceivably lie in a different direc- 
tion. Inasmuch as the notification of 
proroguing the Assembly is but a thinly 
veiled attempt to by-pass his decision 
to adjourn the House for three weeks 
in the absence of any kind of emergency 
or justification, or pending business which 
needed early consideration, he would 
submit that the action of the Governor 
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could not be upheld, The Speaker adds 
that it was significant that.the Leader 
of the House did not bring'to his attention 
at any time, the existence of any pressing 
Or important business that could not 
wait for three weeks, The fact that the 
Legislative’ Gouncil was adjourned the 
Same’ day sine die was’ also relevant. 
The Speaker winds up his affidavit 
by stating that a perusal of the proceedings 
that led to the decision to adjourn the 
House would amply justify his decision 
which itself was only intended to enable 
the Government to take stock of the 
situation in the State, gauge the public 
feeling on vital issues, and come to a 
decision whether to seek the mandate 
of the people again; or not, His decision 
was, therefore, in perfect accord with 
the real functioning of the democratic 
process; it would not have created any 
impasse, nor would it have posed any 
practical problems for the Government. 
It was really the act of the respondent 
that at the moment, sought to stay the 
democratic process, It is not as if the 
Assembly would be able to meet earlier 
than 5th December, for, the necessary 
notices have to issue, and there appears 
to be no Ordinance in the offing at all. 
It is on these allegations and submissions 
that the Speaker has prayed for the 
relief from this Gourt. Mr. Rama- 
chandran’s affidavit entirely supports the 
Speaker, In the first ‘instance, the 
Speaker and Mr. Ramachandran had in 
their respective petitions only impleaded 
the Governor as the sole respondent. 
But they have subsequently taken out 
petitions to implead the Chief Secretary 
to ‘Governm‘nt and also the Secretary 
of the Legislative Assembly. ‘These peti- 
tions have been ordered by us, Mr. 
Thangamani, in his affidavit says that 
the exercise of the power under Article 
174 in the instant ‘case was vitiated 
by lack of good faith and abuse of power 
as it had been admittedly done on the 
advice of the Ministry in Office against 
whom a motion of no-confidence was 
pending at the time. He goes on to 
say that when the Speaker in exercise 
of his undoubted power and privilege 
had adjourned the House for the Chief 
Minister to take a concerted decision 
on the question of having re-elections, 
in view of the situation prevailing in 
the State, the Governor -had really 
enabled the Ministry to sidesstep the 
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ruling of the Speaker, for its own political 
purpose and convenience and expediency, 
In doing so, the Governor, says Mr. 
Thangamani, had abdiczted his personal 
responsibility to objectively assess the 
Situation and act in a manner most 
consonant with democracy, but had 
mer:ly reflected the subjective reaction 
of the Ministry whose popular support 
was challenged, and the Governor had, 
therefore, failed to discharge his functions 
under Article 174 in good faith, This, 
Mr. Thangamani tubmits, brought the 
present case squarely within the dicta 
in State of Punjab v. Satya Patt, Mr. 
Thangamani would further say that 
the Gov*rnor when acting under Article 
174 was not discharging a purely execu- 
tive function, nor was such an order 
by him strictly speaking, an act of the 
Executive issued in his name. Both pro- 
rogation and dissolution of the House 
are acts of far-reaching effect and con- 
sequences, and affected both the Executive 
as well as the Legislative limbs of the 
State, By necessary implication and a 
constitvtional historical interpretation, the 
Governor acts in his own right and 
responsibility when taking a decision 
under Article 174, and cannot merely 
voice the views of his Council of Ministers, 
Any contrary interpretation will not 
only make the Governor a futile end 
purposeless functionary, but lead to all 
possible abuses by the Council ef Ministers 
whose interest m'ght not necessarily 
or conceivably always be that of the 
general public, or of whose interests 
the Governor, əs Head of the State, 
was sole guardian. There was no pending 
business on 13th November, which could 
not wait till 5th December, 1972. The 
procedure generally followed before the 
prorogation involved the participation 
of the Secretariat of the L-gislature, 
the Speak?r, the Gouncil Chairman, 
the Leader of the House and the 
Chief Minister, But Mr, Thangamani, 
as he goes on to state, understood that 
in the instant case, the usual procedure 
was not followzd and the Speaker was 
not €v2n informed, much less consulted, 
and this departure from the usual pro- 
cedure also pointed to bad faith. Under 
the Rules, the Speaker could advance 
or postpone. the date of any session. 








1.. (1969) 2S.C.J. 409 : (1969) 1 S.C.R. 478 ; 
A.LR, 1969 S.C. 903. 
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If indeed there was any emfrgent busi- 
ness that could not wait till 5th December, 
and there was a bona fide need to have 
the session earlier, the Speaker could 
have been requested to advance this 
date. Unless he had been so requested 
and he had refused to yield if reasonable, 
there is no point in rushing to act under 
Article 174, The short adjournment 
for three weeks to consider a serious 
and important issue posed before the 
Government could not be reasonably 
construed as leading to a Constitutional 
crisis or administrative stalemate to justify 
resort to Article 3174, These are the 
circumstances and some of the reasons 
with reference to which Mr, Thangamani. 
has approached this Court with the 
prayer m°ntioned earlier, In this peti- 
tion he has not only impleaded the 
Governor, but also the Chief Secretary 
and the Secretary of the Legislative 
Assembly, as respondents. 


2. The Governor, the Chief Minister, 
the Chief Secretary and the Secretary 
of the Legislative Assembly have filed 
separate counter-affidavits and have resist- 
ed the petitions, The Governor at the 
outset, has stated in his common counter- 
affidavit that under Article 361 of the 
Constitution the Governor of a State is 
not answerable in Courts for any act 
done or purporting to be done by him. 
in the exercise of his powers, nor, did 
Article 226 of the Constitution empower 
the Court to issue a writ against the 
Governor of a State, He has also sub-. 
mitted that the power to prorogue is 
absolute. Without prejudice to these 
contentions, he has referred to the cir- 
cumstances as m*ntioned in the affidavit 
of the Chief Minister which led up to- 
the adjournment of the Assembly and 
consequent prorogation and has s‘ated 
that he was advised that there was 
pressing financial business to be transacted 
by the Assembly, On the agenda of 
13th November, 1972, an important 
item to be disposed of by the House 
related to Electricity Budget which had 
to be taken up immediately after the 
question hour. It was left undisposed 
of. He was further advised by the 
Chief Minister that there wrre other 
important matte:s which required im- 
mediate attention, namely, a Bill in 
respect of Agricultural Income-tax, and 
another measure relating to Betting Tax.. 
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He had also fixed 16th Navember, for 
presentation of Supplementary Estimates, 
1972-73. All these were matters which 
were to be disposed of by the Legislature, 
"The sudden adjournment by the Speaker 
‘putting the legislative machinery out of 
‘action for the tim: being left no alter- 
native to him, but to prorogue the Légise 
Jature on the advice of the Chief Minister, 
in order to enable the emergent Govern- 
mnt business to be carried on. Gopies 
of the required Ordinance were sent to 
him on 17th November, 1972. While 
they were being considered by him, 
he received the rule nisi in the above 
writ petition and notice of application 
for stay of the operation of the proro- 
gation order, In deference to these 
notices, he has not done so. The Governor 
in his counter-affidavit proceeds to state 
that he regretted very much that charges 
of lack of good faith should have been 
‘levelled against him. When the Assemb ly 
was adjourned till 5th December, without 
doing any business and he was advised. 
about the need to transact pressing 
Covernment financial business as stated 
already, he thought that it was his duty 
to prorogue both the Houses, so that there 
may be no dislocation in running the 
business of the Government, The peti- 
tioners had not given any particulars as 
to the absence of good faith, and only a 
bald statement to that effect had been 
made, The Governor would, therefore 
say that the averm*nt was absolutely 
untrue and that he denied it. He has 
also added in his counter-affidavit that 
the order of prorogation was made after 
careful consideration of the advice given 
‘by the Chief Minister, the proceedings 
of the Assembly on 13th November, and 
the background of events represented to 
him, The Assembly had been adjourned 
by the Speaker without transacting any 
business, and the Constitution has confer- 
red on him the power of prorogation to 
remedy such a situation. . The Governor 
has also stated that the ellegation of the 
Speaker that he had invaded his jurisdic- 
tion is wholly misconceived, and that, 
when the Speaker instead of conducting 
legislative business, adjourned the House 
for the purpose which was beyond him, it 
was the right and duty of the Governor 
“under the- Constitution to effzctuate the 
democratic process, and thatit was only in 
the supreme interest of the State that the 
prorogation had been ordered, The 
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counter-affidavit of the Chicf Minister, 
Mr. Karunanidhi, has at the outset 
mentioned that Mr. Ramachandran was 
a member of the D.M.K. Party, that he 
was suspended from the Party for breach 
of party discipline, that thereafter he 
becam? antagonistic ta the party, formed 
his own party known as Anna Dravida 
Munnétra Kazhagam, and has since then 
been making several allegations and 
casting aspersions against the Ruling Party 
including the Qouncil of Ministers, 
According to the Ghief Minister, -the 
Speaker of the Legislative Assembly 
was stated to be siding Mr.Ramachandran 
and encouraging his anti-D.M.K. activi- 
ties, and that several members of the 
Ruling Party expressed profound dissatis- 
faction about his indulging in active 
politics, contrary to the code of ethics 
prescribed for the Office of the Speaker, 
This prompted som? of the membrrs of 
the Ruling Party to give a notice ofresolu- 
tion for the removal of the Speaker. 
Under the Constitution and Legislative 
Assembly Rul:s 14 days’ notice was requi- 
red for moving such a resolution. The 
Assembly sat on 13th November, 1972 at 
10 A.M, During the question hour, some 
m*mbers raised a point of order relating 
to the notice of résolution for the removal 
of the Speaktr. The Speak?r said that 
the notice of resolution could be taken 
up only on the 14th as 14 clear days’ 
notice was required, Hefurther said that 
he was prepared to have this taken upon 
on 14th November, and asked the 
Leader of the House Mr. V.R. Nedunche- 
zhian to giv: his consent, to which he 
replied that he would consult the Speakrr 
and the memb2?rs and have the date fixed 
before the Secretary of the Legislative 
Assembly circulated the motion to the 
members of the Assembly, Butstrangely 
enough, a little later, on a point of order 
raised by Mr. Ramachandran which was 
no point of order at all either in fact or 
under the Rules, the Speaker made a 
speech which was wholly unwarranted 
on his part; advising him, that is 
to say the Chief M nister, to have 
the Assembly dissolved ‘and to face 
the electorate in view of what he term-d 
as an extraordinary situation, in that the 
Council of Ministers had lost its support 
among the people, The Ghief Minister 
in his counter-affidavit goes on to say that 


it was curious that the Speaker should have 
‘chosen to tender such advice: to the Gov- 
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ernment which enjoyed the absolute confi- 
dence in the Assembly, and had an over- 
whelming majority. That being so, the 
Gouncil of Ministers of which he was 
the Chief Minister, was perfectly and legi- 
timately entitled to continue in Office 
under the Constitution, This unwarran- 
ted and uncalled for speech would clearly 
demonstrate his partisan attitude and it 
smacks of political overtones. In fact, 
the Speaker had violated his oath of 
office in not upholding the Constitution. 
In tendering such advice, he has not 
only transgressed, but had even gone to 
the extent of abusing his position. On 
the contrary, he had offered to have either 
the motion of censure against the Govern- 
ment, or the adjournment taken up imme- 
diately, But, that was not allowed to be 
taken up by the Speaker, The Chief 
Minister adds that the entire proceedings 
of the Assembly would show that the 
members of the Treasury Bench were 
restrained and evinced keen interest in 
proceeding with the transaction of the 
business, Further, according to the Chief 
Minister, the Speaker’s adjournm*nt was 
arbitrary and capricious and was done 
with an ulterior motive of avoiding consi- 
deration ofthe resolution for his removal, 
and the Speaker had thus prevented the 
popularly elected Assembly from conduct- 
ing its lawful deliberations in accordance 
with the norms of democracy. Then the 
‘Chief Minister adverts to the urgent 
business awaiting the House. On 13th 
November, the Electricity Budget was to 
have been considered by the Assembly, 
‘The Governor had fixed 16th November, 
1972 for the presentation of the Supple- 
‘mentary Estimates for 1972-73. Necessary 
Appropriation Bill had to be passed in 
relation to the Supplementary Estim. tes 
in that sitting itself. ‘There was also the 
"Tamil Nadu Agricultural Income-tax 
{Amendment) Bill which was referred to 
the Select Committee by the Assembly in 
its previous sitting. Under this measure, 
important concessions were to be made 
to the agriculturists who had expressed 
difficulties under the existing Act. It may 
‘be pertinent ta point out that agitations 
throughout the State were launched to 
‘press for these concessions. ‘The Govern- 
ment was of the opinon that it was emine- 
ntly an urgent matter and should be given 
‘priority in the business to be transacted in 
the sitting in question itself, Further, 
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no collection of agricultural income-tax 
had been made for the assessment year 
commencing from April, 1972 pending 
this measure, as a result of which the 
work of the Agricultural Income-tax 
Department had come to a stand-still with 
consequent administrative dislocetion, 
not to speak of the loss of revenue to the 
Government, Had the sitting continued, 
similar matters relating to finance would 
have also been taken up. By the unex- 
pected adjournment of the Assembly 
by the Speaker before transacting any 
official business, all these matters came 
to a stand-still. After a careful considera- 
tion of all these matters, says the Chief 
Minister in his counter-affidavit, he advis- 
ed the Governor to prorogue the Assem- 
bly in order to facilitate the promulgation 
of the necessary legislation, in relation to 
the above said financial Bills, but before 
any such steps could be taken, the Speaker 
approached this Court with the petition, 
The Chief Secretary, Mr. P. Sabha- 
nayagam, in his counter-affidavit men- 
tions the urgent business before the House 
and says that by the unexpected adjourn- 
ment of the Assembly by the Speaker 
before transacting any official business, 
all these matters came to a stand-still, 
and that in order to facilitate the passing 
of these matters, the Chief Minister 
advised the Governor to prorogue the 
Assembly. He states that before further 
action could be taken after the proro- 
gation, the present writ petitions have 
been filed and since then, the Governor 
has promulgated, on 21st November, 1972, 
the Tamil Nadu Agricultural Income-tax 
(Amendment) Ordinance, 1972, and the 
Tamil Nadu Betting Tax (Amendment) 
Ordinance, 1972. The Chief Secretary 
also submits that the power of the Gover- 
nor to prorogue the Assembly on the 
advice of the Chief Minister, is absolute 
and unqualified, and the same cannot be 
questioned in a Gourt of Law, that the 
writ petitions themselves were misconceiv- 
ed and unsustainable, in view of the 
positive, terms of Article 361 of the Consti- 
tution, and that under Article 163 (3) of 
the Constitution the question whether any, 
and if so what, advice was tendered by 
Ministers to the Governor should not be 
inquired into in any Court. Mr. C.D. 
Natarajan, Secretary to the Legislative 
Assembly, says in his counter-affidavit 
that the prayer for a direction from this 
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Court to him to notify the members that 
the H yuse continued to be in session and 
would resum? on 5th December, 1972 to 
which date it stood adjourncd, was one 
which could not be granted by this Court 
in view of the term: of Article 212 of 
the Constitution. According to Mr. 
Natarajan, as on 13th Nov mbe¢r, 1972, the 
party position was as follows: D. avida 
Munn¢ttra Kazhagam 176; Congress (O) 
13; Anna Dravida Munnetra Kazhagam 
9; Go mmunist Party of India 8; Forward 
Block 7; Muslim League 6; Swatantra 6; 
Congress 6; Tam‘! Arasu Kazhagam 1; 
Independent 1; Nominated Member 1; 
and the Speaker. He has enclosed with 
his counter-affidavit a copy of the agenda 
for the Legislative Ass* mbly and has stated 
that there were several matters, financial 
and otherwise, for which notice had been 
received by him and which were to be 
considered by the Assembly during its 
sitting from 13th November. He also 
refers to the fact that the Governor had 
fixed 16th November, 1972, for the presen- 
tation of the Supplementary Estimates 
for 1972-73, and to some other matters 
including Bills, which were to be consi- 
dered by the Assembly. Under rule 22 of 
the Legislative Assembly Rules, the first 
hour of every sitting shall, unless the 
House unanimously resolved otherwise, be 
available for the asking and answering of 
questions. Accordingly, says Mr. “Nata- 
rajan, he had listed questions on that day 
to be answered during the question hour, 
but neither the questions which were listed 
were taken up, nor did the House unani- 
mously resolve to dispense with the ques- 
tion hour as provided under the Rules. 
But the Speaker adjourned the House, as 
a result of which very many urgent and 
important matters listed in his counter- 
affidavit could not be transacted. The 
Speaker has filed an elaborate reply affi- 
davit in which he says that Article 361 did 
not invest the Governor with unqualified 
or absolute immunity, that Article 154 
read with the second proviso to Article 361 
properly read would indicate that the 
ambit of the immunity is the ambit of the 
executive power of the State vested in and 
exercised by the Governor, and that in 
regard to such acts alone the Governor 
enjoyed personal immunity because these 
acts were nevertheless made subject to 
judicial review in proceedings directed 
against the Government of the State, 
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The Speaker would also submit that in 
any case, where lack of good faith or 
abuse of power was alleged, Article 361 
did not bar the Court from inquiring into. 
the matter. According to him; the 
Governor, when acting under Artcle 174, 
did not discharge an executive function 
and he was not to be guided solely by the 
advice of his Council of Ministers, and 
that in the instant case his admitted accep- 
tance of the advice of the Chief Minister 
showed that he had not discharged his 
function under Article 174 as it shculd 
have been, and that the order of proroga- 
tion was also unique in that it had not 
been preceded by any reference to him as 
Speaker, nor was his opinion sought in 
the usualmanner. This,says the Speaker, 
also pointed to lack of good faith. He 
continues to state that he did not admit 
that there were any items cf business that 
could not wait till 5th December, and that. 
indeed if there was any such genuine 
urgency, nothing prevented the Governcr 
or the Chief Minister from requesting him 
to act under rule 17 of the Assembly 
Rules, and advance the date of the meet- 
ing from ‘5th December, to an earlier date 
which he would have certainly done if 
any urgency was made out, The Speaker 
denies that the Governor, in the present 
case, effectuated democratic process by 
the prorogation, or that it was in the 
supreme interest of the State, but cays, 
on the contrary he has failed to assess the 
situation objectively and inquire from 
all parties concerned and had meérely 
furthered .the political intérests of his 
Council of Ministers. He craves leave 
to submit that the two Ordinances since 
promulgated after the issue of rule nisi 
would themselves expose the futility of 
the pretended emergency. The Speaker 
does not admit that the work of the 
Agricultural Income-tax Department has 
come to a Stand-still, and states that this 
was an over-Sstatement of the respondent. 
The Bill itself was referred at the close of 
the previous session, to the Select Com- 
mittee in view of the divergence of opinion 
and the report of the Select Committee 
had not been received before the ccm- 
mencement of the present session, nor was 
this an item in the agenda of the Business 
Advisory Committee, The other Ordi- - 
nance relating to Betting Tax was only a 
validating measure, and therefore, was not 
of immediate urgency. The Speaker fur- 
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ther submits that when the Governor 
chose to reveal the advice tendered to him 
and volunteers the information, there was 
no bar to thisfact being considered by the 
Court in determining whether or not he 
had acted in conformity with the Consti- 
tution. He also says that the Article 212 
(1) would not help the respondent, for, 
he was not impugning the validity of any 
proceeding in the Legislature, and further, 
the Secretary to the Assembly is not an 
officer on whom any powers are vested by 
the Constitution, and therefore, was not 
within the protection of Article 212 (2). 
The Speaker ends his reply affidavit by 
stating that with regard to the averment 
in the supporting affidavit of the Chief 
Minister, without admitting their correct- 
ness, he would refer to and rely on them 
to establish his personal feelings against 
him, and that it was precisely this pre- 
judice and political animosity of his 
towards him and his disinclination to 
listen to any voice of dissent or friendly 
admonition that permeated his interested 
advice to the Governor which the latter 
implicitly accepted, and that it was this 
bias which was transmitted and violated 
the proceeding. 


3. We have set out the allegations and 
counter-allegations and reply at some 
4ength, in order to fully bring out the 
entire state of affairs and the background, 
though, of course, the area for considera- 
tion of this Gourt is much narrower, 


3-A. The main contention for the peti- 
tioners for whom Mr. V.P. Raman appears 
revolves around the nature of the powers 
and duties of the Governor under Article 
174, the scope of Article 361 and the invali- 
dity of the prorogation on ground of lack 
of good faith on the part of the Governor 
in making it, if the question is open for 
this Gourt-to consider and arises in the 
circumstances. Mr. Raman submits that 
the power of the Governor to prorogoue 
under Article 174, though untrammelled 
and without restriction, should be exer- 
cised by him in his discretion, and not 
act merely and only on the advice of the 
Ghief Minister. Secondly, he says that 
where lack of bnoa fides or good faith is 
imputed to the Governor in exercising 
his power under Article 174, the immunity 
to him under Article 961 is not available; 
and lastly he urges that the order of proro- 
gation was invalid on ground of lack of 


bona fides in the Governor making the 
order of prorogation, To establish lack 
of bona fides, he presscs into service six 
circumstances :— 


(1) Use of power by the Governor 
contrary to the manner in which it is 
intended to be exercised, the Governor 
abdicating his perronal responsibility 
and acting only on the advice of the 
Chief Minister; 


(2) his failure to note the admittcd 
internal conflict between the Speaker 
and the Chief Minister, and his ignoring 
the likelihood of a biased version being 
given to him; 


(3) his failure to 1esort to rule 174 
of the Assembly Rules and ask the 
Speaker to advance the sitt'ng of the 
House, if there was real urgent business; 


(4) his failure to see that the Ordinances 
promulgated were not really urgent; 


(5) his failure to observe the usual pro- 
cedure generally followed before pro- 
rogation as provided by rule 25-A of 
the Madras Government Business 
Rules, by ignoring and bypassing the 
Speaker; and 


(6) his failure to take note of significant 
happenings in the State, though outside 
the House, . 


4. On his first submission, Mr. Raman’s 
argument is this; While under Article 153 
there shall be a Governor for each State, 
Article 154 (1) vest in him the execu- 
tive power of the State which shall be 
exercised by him either directly or 
through officers subordinate to him in 
accordance with the Constitution. 
Article 166 (1) requires all executive 


- action ofthe Government of a State should 


be expressed to be taken in the name of 
the Governor. He shall make rules for 
the more convenient transaction of the 
business of the Government of the State 
and for the allocation among Ministers 
of the business in £0 far as it is not business 
with respect to which the Governor is by 
or under the Constitution required to act 
in his discretion, Under Article 163 (1), 
there shall be a Council of Ministers 
with the Chief Minister at the head to 
aid and advise the Governor in the exercise 
of his functions, except in so far as he is 
by or under the Constitution requried to 
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exercise his functions or any of them in his 
discretion, and by sub-Article (2) on a 
question whether any matter is or is not a 
matter in regard to which he is by or 
under the Constitution required to act in 
this discretion, his decision in his discretion 
shall be final, and by sub-Article (3), 
whether any, and if so what, advice was 
tendered by Ministers to him shall not 
be inquired into in any Court, So, in 
terms of Article 163 (1), unlike those of 
Article 74 (1), not in respect of all the 
functions of the Governor he is to be aided 
and advised by the Council of Ministers, 
‘To the extent the Constitution requires 
him to exercise his functions, or any of 
them in his discretion, he cannot in any 
case act only on the aid and advise of 
the Council of Ministers, The powers 
ofthe Governor in respect ofsuch functions 
of his are entirely discretionary. The 
word “required” in Article 163 (1) inclu- 
des implied requirement as well, and to 
act in his discretion, for, if the exceptions 
were confined to express requirement, it 
will be but a purposeless verbiage because 
in the entire Constitution, except the 
express provisions in Schedule VI, rules 
9 (2) and 18 (3); there is no other-such 
express requirement, and even there, 
clause (3) of rule 18 has since been drop- 
ped with effect from gist January, 1972, 
by a Constitution amendment. To say 
that the exception in Article 163 (1) has 
been provided for only to cover the solitary 
express requirement in Schedule’ VI, 
rule g (2) is to reduce the exception to 
nothing, which could not be the intention 
of the Constitution, So, the exception 
ïs intended to cover cases where the 
‘Governor, in the exercise of his functions, 
is impliedly required: by or under the 
Gonstitution to exercise them, or any of 
them, in his discretion. The test is not 
that the particular Article speaks.of the 
discretion of the Governor; but whether 
or not he should exercise his functions 
in his discretion should be gathered from 


the nature of his function under each. of - 


the related Articles of the Constitution, 
Where there is a failure of the Constitu- 
tional machinery in States, it is entirely 
within theprovinceofthe Governorunder 
Article 356 (1) to satisfy himself that a 


Situation has arisen in which the Govern» ` 


ment of the State cannot be carried on 
in accordance with the provisions of the 


Constitution, so as to enable the President’ 
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to make a Proclamation. The Governor 
in such a, case cannot be guided, or led’ 
by the aid and advice of the Council of 
Ministers, Under Article 200, the 
Governor has discretion to assent to a 
Bill or withhold assent, or reserve the 
same for the consideration of the President 
though the Article does not use the word 
“discretion”, So also is the discretionary 
power of the Governor under the proviso 
to Article 200 to return the Bill to the 
House with a message for reconsideration. 
Clause (¢) of the proviso to Article 311 (2) 
vests discretion in the Governor to dis- 
pense with inquiry, if he is satisfied to do 
so in the interest of the security of the 
State. The appointment of the Chief 
Minister by the Governor under Article 
164 (1) cannot, in the nature of things, be 
on the aid and advice of the Council of 
Ministers, for, at that stage there will be 
no such Council of Ministers, ‘The 
Governor has to exercise his power of 
appointment in his discretion, though the 
Article does not in terms say so, Like- 
wise, as a part of the Legislature, though 
not as a membér of any House, the 
Governor has discretion in the exercise 
of his powers vested in him by Article 
174 (2). The language of sub-Article 
(1) of Article 174 is directory in the 
matter of summoning of the House, that 
of sub-Article (2) inasmuch as it says that 
the Governor may from.time to time pro- 
rogue the House, or dissolve the Legisla- 
tive Assembly, it is indicative that the 


‘power thereunder is to be exercised by 


the Governor in his discretion, If that 
were not so, it would lead to piquant situa- 
tion to the détriment of proper and effec- 
tive working of democratic principles of 
Government. For instance, if there js a 
motion of no-confidence pending dis- 
cussion in the Assembly, the Chief 
Minister in order to‘steér clear of the 
Situation, may ask the Governor to pro- 
rogue the House, Similarly, where the 
Government is in a minority in the Legis- 
lative Assembly, the Chief Minister by the 
instrument of aid and advice to the Gover- 
nor, Can 80 manipulate the machinery 
of proroguing the House as to perpetuate 
his Council of Ministers in power, avoid- 
ing from time to time, facing the Assem- 
bly. So also the Governor’s power to 


„dissolve the Legislative Assembly can be 


exercised by the Council of Ministers, if 
the Governor is bound tó act only on the 
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aid and advice ofthe Council of ‘Ministers, 
- British parliamentary conventions cannot 
override the provisions of Article 174. In 
the circumstances, therefore, the Governor 
is under-a duty to exercise his power under 
Article 174 only in his discretion, after 
considering all facts and relevant matters 
in proroguing the House or dissolving 
the Legislative Assembly, the test for the 
exercise of his discretionary power always 
being whether the step taken by him is in 
accordance with, and will promote demo- 
cratic principles in operation. 


5. If this argument is accepted in its 
entirety, it will, in our opinion, cut the 
roots of the basic concepts of Parlia- 
mentary system of Government, which 
the Constitution has clearly adopted. Its 
preamble declares the Constitution of 
India as a Sovereign Democratic Republic 
in order to secure to the citizens of India, 
certain laudable purposes, which should 
constantly be kept in view in the inter- 
pretation of the Constitution, so that the 
foundations of the democratic principles 
of Government enshrined in the Constitu- 
tion are not weakened but strengthened, 
preserved and promoted, The founding 
Fathers of the Constitution while drafting 
it, had very much before them the history, 
experience, principles and conventions 
evolved through the centuries in the 
working of the Parliamentary or Cabinet 
system of Government in England under 
the Crown, and the experience of the 
constitution enactments relating to India 
prior to 1947, other Dominion Govern- 
ments and Cabinet systems elsewhere. 
This background too cannot be lost sight 
of for a clear and proper understanding 
of the various provisions of our Constitu- 
tion, as to the fundamentals of the set-up, 
and nature and scope of powers under 
the Constitution. 


6. The question whether the Governor 
can validly exercise his power to prorogue 
the House or either House of the Legis- 
lature only on the aid and advice of the 
Council of Ministers or he can do so in 
his discretion, can simply be answered 
with reference to Articles 163 and 166 (3) 
read with Clause (xlii) of rule 31 of the 
Madras Government Business Rules, 
which we shall advert to in due course. 
But we think it proper and necessary to 
consider it in the larger perspective and 
context of the entire range of functions 
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of the Governor in juxtaposition to those 
of them which the Constitution intends 
he cen exercise in his discretion. We shall, 
therefore, examine the provisions related 
to them. There shall be a Governor for 
each State (Article 153), and he shal 
be appointed by the President (Article 
155). The executive power of the State 
is vested in the Governor and shall be 
exercised by him either directly or through 
officers subordinate to him in accordance 
with the Constitution (Article 154). This 
Article read literally and by itself wilk 
mean that the Governor’s executive power 
is absolute and untrammelled, and without 


any restriction, except what is indicated 


in sub-Article (2) of that Article. But it 
has been well settled that this is not the 
meaning. Article 163 (1) is the real 
repository and source, in fact and subs- 
tance, of the executive power of the State, 
and the manner in which it should, or 
can be exercised. The sub-Article says 
that there shall be a Council of Ministers 
with the Chief Minister at the head to 
aid and.advise the Governor in the exer- 
cise of his functions. We shall deal with 
the exception at the proper time, The 
executive power of the State, as mentioned 
by Article 162, shall extend to matters 
with respect to which the Legislature of 
the State has power to make laws, and 
to the field covered by the proviso in the 
Article, Article 163 (1), inasmuch as it 
pervades the entire range of the Governor’s 
functions, subject of course to the excep- 
tion, seems to embrace a field wider than 
the executive power of the State. The 
Chief Minister shall be appointed by the 
Governor, and the other Ministers shall 
be appointed by him on the advice of the 
Ghief Minister, and the Ministers shall 
hold office during the pleasure of the 
Governor, The Council of Ministers 
shall be collectively responsible to the 
Legislative Assembly of the State. That 


is Article 164 (1) and (2). 


7. Taking Articles 154 (1), 162, 163 (1), 
164 (1) and (2) together, it is clear that 
though the executive power of the State 
is vested in the Governor, and it shall 
be exercised by him either directly or 
through officers subordinate to him 
that he can do only in accordance with 
the Constitution, that is to say, with the 
aid and advice of the Council of Ministérs 
and this is so in respect of all his function 

as Governor, subject to the exceptis 
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Article 163 (1). In spite of the fact 
that the Chief Minister and the other 
Ministers are appointed by the Governor 
which is one of his functions under the 
Constitution, and they hold office during 
his pleasure, neither the Council of 
Ministers is responsible to the Governor, 
nor is the Governor responsible to the 
Legislature. The Council of Ministers, 
is made collectively responsible to the 
Legislature of the State, These matters 
are clear from Article 164 (1) and (2). 
The Governor is thus made the nominal 
Head of the Administration in whom 
the executive power of the State is formally 
vested, and consistently with it, all exe- 
cutive actions of the Gavernment of 
the State are required by Article 166 (1) 
to be expressed to be taken in the name 
ofthe Governor, The executive power is, 
in substance and factually, exercised 
by the Gouncil of Ministers which, as 
we said, is collectively made responsible 
to the Legislature, and not the Governor. 
This system of Government known as the 
Gabinet or Parliamentary system of 
Government envisaged in our Constitu- 
tion has been, more or less, modelled on 
the British Cabinet system of Govern- 
ment with the Grown as the formal 
Head of Administration, the Cabinet 
exercising in fact the real administrative 
power and being responsible for its action 
ta the Hause of Commons, That system 
of Governmentin the United Kingdom has 
been evolved as a result of centuries of 
struggle for power, of the people and the 
Parliament on the one hand, and the 
Sovereign on the other, and the progress 
eventually made in the Parliamentary 
or responsible system of Government by 
which is meant the real power in sub- 
stance, though not in fonm, is transferred 
to the people and is exercised by a repre- 
sentative Cabinet of Ministers responsi- 
ble to the House of Commons elected by 
the people, It is evident from the provi- 
sions of the Constitution that in establish- 
ing a Democratic Republic, it has, with 
suitable modifications, modelled and esta- 
blished its pattern of Government at 
the Cèntre, and in the States on the 
British Model of Parliamentary responsi- 
ble Government with the Crown as the 
formal head and with the Constitutional 
and political as well as Parliamentary 
[conventions and developments. It will 

` -efore, be a retrograde step, and indeed 
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it will not be permissible, to read the} 


provisions of the Constitution in such a 
way, unless their language compels it, 
as to depart from the well established 
Constitutional position that the President 
or the Governor is but a formal Head 
of Administration, with the real power 
factually wielded and exercised by the 
relative Council of Ministers, Article 
74 (1) provides for no €xception to the 
requirement that the President, in the 
exercise of his functions, shal] be aided 
and advised by the Council of Ministers 
with the Prime Minister as the Head. 


The functions of the President in respect . 


of the Union, as gathered from the 
various provisions of the Constitution, are 
comparable with those of a Governor 
with this difference that the Gavernor’s 
functions are confined to the State of 
which he is the Head of Administration. 
These analogous provisions will have 
necessarily to be interpreted alike, except 
to the extent warranted by the exception 
made in Article 163. 

8. Now, what is the scope of the excep- 
tion in ‘Article 163 which is peculiar to 
the Governor? In so far as the Governor 
is, by or under the Constitution, required 
to exercise his functions, or any of them 
in his discretion, to that extent ministerial 
interference is excluded. That is its 
significance, as we shall show later, 
Within the field of the exception, the 
Governor will act on his own without the 
sanction of Parliamentary responsibility. 
In other words, any action ofthe Governor 


‘in his discretion will be an exception to 


and a departure from the principles of 
Democratic Republican form of Parlia- 
mentary or responsible Governments. 


9, Apart from and in the exercise of 
the generality of the executive powers of a 
State, the Constitution makes special men- 
tion ofsome of the functions of the Gover- 
nor. Article 163 (2) leaves for the deci- 
sion of the Governor, in his discretion, 
the question whether any matter is or 
is not a matter as respects which the 
Governor is by or under the Constitu- 
tion required to act in his discretion. 
This sub-Article by itself does not throw 
light on the true scope of the exception in 
Article 163 (1). In the Central set-up, 
there is no such provision as the sub- 
Article, since Article 74 (1) contains no 
exception. Under Article 164 (1), the 
Governor shall appoint the Chief Minister, 
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.. doing this, he acts by conventions and 
— not in his discretion, because, in the 
nature of things, at that stage there can 
be no question of exclusion of ministerial 
advice. He also appoints the other Minis- 
ters but on the advice of the Chief Minis- 
ter, The Ministers hold office during the 
pleasure of the Governor which implies 
that in certain justifying circumstances, 
the Governor may dismiss them from 
office. When he does that, he is guided by 
norms of relative conventions and not that 
he acts in his discretion as in such a situa- 
tion advice of Ministers cannot be ruled 
out, though he may not feel bound by 
it in given circumstances. . Under Article 
164 (3), the Governor shall administer 
oath of office to a Minister and ofsecrecy, 
He appoints the Advocate-General for 
the State: Article 165 (1). 


10. Under Article 166 (3), he shall make 
rules for the more convenient transaction 
of the business of the Government, and for 
the allocation among Ministers of the 
business in so far as it is not business with 
respect to which the Governor is by or 
under the Constitution required to act in 
his discretion. The Governor may, under 
Article 167, require the Chief Minister to 
submit for consideration of the Council 
of Ministers any matter on which a deci- 
sion has been taken by a Minister but 
which has not been considered by the 
Council. Then we have Article 174 (1) 
under which the Governor shal] from time 
to time summan the House or each House 
of the Legislature in the State in terms 
mentioned therein. Sub-Article (2) of 
this Article says, the Governor may from 
time to time prorogue the House or either 
House; dissolve the Legislative Assembly. 
Under Article 175 (1), he may address the 

egislative Assembly, or both Houses, 
as the case may be, and alsosend messages 
to the House or Houses whether with 
respect ta a Bill then pending in the 
Legislature or atherwise. The Governor, 
under Article 176 (1), shall address the 
Legislative Assembly at its first session 
after each general election and of each 
year. ‘Where there are two Houses, 
the Gavernor shall address in that manner 
both the Houses, assembled together, 
If the Speaker’s and Deputy Speaker’s 
Offises are vacant, the Governor under 
Article 180 (1), may appoint any member 
of the Assémbly for the purpose, Article 
. 200 states that when a Bill which has 
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been passed by the Legislature is presented 
to the Governor, he shall declare either 
that he assénts to it, or that he withholds 
assent therefrom, or that he reserves the 
Bill for consideration of the President. 
Article 202 (1) requires the Governor 
in respect of every financial year to be 
caused to be Jaid before the Legislature a 
statement of the estimated receipts and 
expenditure of the State for évery year. 
The Governor also, as contemplated by 
Article 205 (1), is to cause to be placed 
before the Legislature statements for 
supplementary additional or excess grants 
required. Under Article 213, the Gover- 
nor has powers of promulgatingOrdinances 
which he can exercise when the Legislature 
is not in session, and when he is satisfied 
that circumstances exist which render 
it necessary to take immediate action. 
In the appointment of Judges of High 
Courts, the Governor is among the autho- 
rities to be consulted. Under the proviso 
to Article 229 (1), the Governor may, by 
rules require that in specified cases no 
person nut already attached to a Court 
shall be appointed to any office connected 
with it save after consultation with the 
State Public Service Gommission. Under 
Article 234, the Governor makes appoint- 
ment of District Judges in accordance with 
the Rules made by him in that behalf, 
after consultation with the State Public 
service Commission and the High Court 
exercising jurisdiction in relation to the 
State. Article 237 empowers the Gover- 
nor to apply by the notification the provi- 
sions of Ghapter VI of the Constitution 
tn certain class or classes of Magistrates, 
Under Article 309, the Governor makes 
rulés regulating recruitment and condi- 
tions of service in the State. Under 
Clause (c} of the proviso to sub-Article 
(2) of Article 311, the Governor or the 
President, if he is satisfied that in the 
interest of the security of the State, it 
is not expedient to hold such an inquiry, 
may direct dispensing with it. Article 
356 makes provision in case of failure 
of conStitutional machinery in the State. 
The Articles contemplatés the Governor 
of a State who is satisfied that a situation 
has arisén in which the Government 
of the State cannot be carried on in 
accordance with the provisions of the 


` Constitution, making a report to that 


effect to the President. Except Article 
163 (2), none of the other Articles which 
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we have mentioned as referring to the 
specially . mentioned functions of the 
Gavernor speaks of the Governor exercis- 
ing his relative function ‘in his dis- 
cretion, which means the Gover- 
nor acting exclusive of the ministerial 
aid and advice.. Expressions like ‘‘in 
the opinion of” and ‘“‘if he is satisfied” 
occur in a. few of the Articles. As will 
appear from our discussion supra, from 
none of them or the other Articles we 
have referred to, ministerial advice is 
excluded or Cabinet or ministerial res- 
ponsibility can reasonably be excluded. 


11. Out of the above list of Articles 
which detail the functions of the Governor, 
Gounsel for the petitioners referred only 
to Articles 164 (1), 200, Clause (c) of 
the proviso to Article 311 (2) and Article 
356 and also Articles 163 (2) and 174 (2) 
as having a bearing in the present con- 
text, Article 163 (2) daes not take any 
one béyond the exception in Article 163. 
As to the appointment of the Chief 
Minister under Article 164 (1), it is not; 
as pointed out before, a function which 
the Governor is required to exercise in 
his discrétion. He has na choice in 
the matter of appointment; he has to 
make it, and so too in his choice of the 
përson whom he shall appoint as the 
Chief Minister, he has no discretion, but 
will be governed by the principles of 
party and Parliamentary Government. 
Hè has necessarily to choose one for 
appointment as the Chief Minister, who 
shall have the support of his party and 
the majority in the House, or who can 
farm a Ministry which will have the 
support of the majority in the House, 
Sa too, as we said earlier, is his power 
of dismissal to be exercised in accordance 
with Parliamentary conventions. Under 
Article 164 (1), the power or function 
of the Governor is not, or does not become 
discretionary either because there is 
no GQhief Minister, or Council of Ministers 
to advise the Governor in respect of the 
appointment of the Chief Minister, or 
because the Council of Ministers, in the 
nature of things, cannot bind the Gover- 
nor with their advice in case the Governor 
decides to dismiss the Council. Powers 
of the Governor which, in certain situa- 
tions as there beingno Chief Minister at all 
as one has to be appointed by himor where 
the advice of the Council of Ministers, 
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in the nature of things, has no ‘place oi, 
will be inappropriate, he has to exercise 
in accordance with conventions established 
or to be established, cannot by any 
means be said ta be powers which he 
exercises in his discretion in the strict 
Constitutional significance of the ex- 
pression. The reason is that in svch 
cases, no question of exclusion of aid and 
advice of Council of Ministers can arise 
at all either because it does not exist or 
because it is not available or inherently 
inappropriate in'the particular exigencies 
or naturé of things and circumstances 
as for instance, in the’case of appointment 
of Chief Minister or a break-down of the 
Constitution and action under Article 
356. Where and when the Constitution, 
speaks of a Governor being required 
to exercise his functions in his discretion, 
it postulates the existence of a Ministry 
competent to advice in the circumstances. 
and é@xclusion of its advice in respect of 
such functions. In the matter of appoint- 
ment of Ministers, there is little room 
for discretion, and in the matter of dis- 
missal of the Council of Ministers or a 
Minister the nature of the powers of the 
Governor springs from the tenure of 
office of Ministers which is at the pleasure 
of the Governor, not that the power of 
the Governor in such a case is discretionary 
in the propér sense of the term, The 
power to assent or withhold assent to 
a Bill, or reserve the same for the con- 
sideration of the President, is a quasie 
legislative function, ànd in any Case, 
having regard to the implications the 
power can hardly be regarded as one which 
the Governor can exercise in his discre- 
tion to the tatal exclusion of the ministerial 
advice. Proviso (¢) to Article 311 (2) 
spéaks of the President or the Governor’s 
satisfaction. It may be possible to take 
the view that while the satisfaction is 
of the Governor, it is only in a forma] 
sense, because the President even there 
has to act by and with the advice of the 
Council. of Ministers. Even otherwise, 
satisfaction is not a power which can 
well be said to be exercised in the dis- 
cretion of the President, or the Governor. 
It may be seen that while Article 74 
(1) reserves no discretion to the President 
in the éxercise of any of his functions, 
one cannot, nonetheless, justifiably import 
such a discretion into Articles 75, 85, 111 
and the proviso (¢) to Article 311 (2) 
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so far as the President is concerned. 
There is no more reason why because 
of the exception in Article 163 (1) such 
a discretion for Governor’s exercise of 
his function can or should be imported 
into the, corrésponding Articles 164 (1), 
174, 200 and proviso (c) to.Article gr1 (2). 
That clearly.shows that different yard- 
sticks cannot be applied in interpreting 
parallel provisions in the Constitution 
and that, by the discretion in the exception 
in Article 163 (1) all that is meant is a 
function of the ‘Governor which he is 
required by or under the Constitution 
to é€xercise in his discretion, and not 
that it is imported impliedly or by con- 
struction into each and every one of the 
Articles relating to the Governor’s func- 
tions. The functions of the Governor 
covered by the exception to Article 163 
(1) are those to be found in Schedule 
Six read with Articlés 224 (2) and 275 (1). 
More specifically the Governor’s functions 
to be exercised in his discretion are only 
thosé in rules 9 (2) and 18 (3) in the 
Sixth Schedule. These are the only two 
instances mentioned in the Constitution in 
which, as we consider, the Governor is 
required by the Constitution to exercise 
his functions in his discretion.. Evén here, 
rule 18 has been dropped recently by a 
Constitution améndment, 


12. It was contended for the petitioners 
that, it could not have been the intention 
of the Constitution-makers to provide 
for the exception in Article 163 (1) in the 
form in which it appears, to confine its 
scope only to the two instances, But that 
is what it is, and the argument to the con- 
trary does not impress us, more especially 
when we know the constitutional history 
of the origin of the Governor acting 
in his discretion in respect of his stated 
functions. It is furthér argued that in 
piquant situations which may arise in the 
matter of appointment of Chief Minister, 
dismissal of Ministry, proroguing and 
dissolving the Assembly, the Governor 
has necessarily to use his discrétion to 
meet thém, This is not true, any more 
than it is in the case of the President, in 
whose case there is no reservation for 
exceptional discretionary function. In 
Constitutional practice, when such pecu- 
liar or piquant situations arise for which 
there is no express provision made in the 
Constitution, conventions will have to be 
developed in the light of the experience 
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here and elsewhere in the workingof Par- 
liamentary responsible Governments. As 
to Article 356, this is a unique provision 
without a parallel, and the function there- 
under of the Governor appears to be more 
of apolitical character than administrative. 
In any case, we are inclined to think that 
the report stands on the satisfaction of 
the Governor for which in the context 
of break-down of the Constitution, minis- 
terial advice is not apposite, though not 
ruled out. But that by itself, in our opinion 
does .not make the Governor’s function 
under Article 356 of the nature and charace 
ter of the functions of the Governor within 
the scope of exception to Article 163 (1). 
The power to make Ordinance under 
Article 213 is a legislative function of the 
Governor which is not administrative in 
character, But inasmuch as the Ordi- 
nance=-making power is co-extensive with 
the power of the Legislature to make laws 
it is relatable to the executive power of 
the State which is vested in the Governor, 
and in exercising it, he should do so in 
accordance with the Constitution, that is 
to say, by and with the aid of the Council 
of Ministers, That is a region which 
is peculiarly and entirely of ministeriab 
responsibility, In our opinion, therefore, 
in the field of making Ordinance, there 
is no room for the Governor ta function. 
in his discretion. 


x3. An examination of the Government 
of India Act, 1935 before and after acapta- 
tion, brings out clearly what was meant 
by the Governor acting in his discretion. 
The expréssion was used in a special and 
technical sense in the Government of India. 
Act, which had reference to this country 
in its then Dominion status. That Act, 
besides the phraseology that the Governor 
shall function in his discretion in specified 
matters, uses also othér expressions such 
as the Governor or thé Governor-General, 
acting in his individual judgment in 
areas of ministérial responsibility where 
in some cases the Governor was to act 
by the aid and advice of the Council of 
Ministers. Where the Goverror was 

required to act in his individual judgment, 
ministerial advice could be welccme, 
but the Governor was not bound to follow 

it, But where the Governor was required 

to act in his discretion, ministerial advice 

was excluded, and it had no place. 
Section 7 of this Act before adaptation. 
said that subject to the provisions of the 
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Act, the executive authority of the Federa- 
‘tion should be exercised on behalf of his 
Majesty by the Governor-General, either 
‘directly or through officers subordinate 
to him. Section 9 said that there shall be 
a Guuincil of Ministers to aid and advise 
the Governor-General in the exercise of 
his functions ‘“‘except in so far as he is 
‘by or under this Act required to exercise 
his functions or any of them in his discre- 
tion”. The sub-section contained a pro- 
viso to the effect that nothing in the sub- 
section shall be construed. as preventing 
the Governor-General from exercising 
his individual judgment in any case where 
‘by or under the Act he was r€quired so to 
‘do. Sub-section (2) said that the 
Governor-General in his discretion might 
preside at meetings af the Council of 
Ministers, and sub-section (3) was 
similar to the wording of Article 163 (2) 
of our Gonstitution. Section 10 was to 
‘the effect that the Governor-General’s 
Ministers should be chosén and summoned 
‘by him, should be sworn by him as mem- 
bers of the Qouncil, and shold hold office 
during his pleasure, What advice was 
tendered by the Council of Ministers to 
the Governor General was not justiciable. 
‘Then section 1r said that the functions 
of the Governor-General with respect to 
‘defence and ecclesiastical affairs and with 
respect to external affairs, except the 
relations between the Federation and 
-any part of His Majesty’s dominions 
should be exercised by him in his discre- 
‘tion, and his functions in or in relation to 
‘the tribal areas should be similarly exer- 
‘cised, To assist him in the exercise of 
those functions, the Governor-General 
‘might appoint counsellois. Section 12 
spoke of the special responsibilities 
of the Governor ~- General ‘in res- 
pect of the prevention of any grave 
menace to the peace or tranquillity of 
India, the safeguarding of the financial 
stability and credit of the Federal Govern- 
ment, the safeguarding of the legitimate 
interests of minorities, the protection cf 
the rights of any Indian State and the 
rights and dignity of the Ruler thereof, 
the securing that the due discharge of 
his functions with respect to matters with 
‘respect to which he was by or under the 
Act required to act in his discretion, or 
to exercise his individual judgment as 
nat prejudiced or impeded by any course 
-of action taken with respect to any other 


JOURNAL REPORTS E 


` 


matter, and a few other matters. Ifandin™> . 


so far as any specia] responsibility of the 
Governor-General wasinvolved, he should 
in the exercise of his functions exercise 
his individual judgment as to the action to 
be taken. Section 17 (3) provided that the 
Governor-General should make rules for 
the more convenient transaction ‘of the 
business of the Federal Government and 
for the allocation among Ministers of 
the said business in so far as it was not 
business with respect to which the 
Governor-General was by or under the 
Act required to act in his discretion. 
As to the sessions of the Legislature, pro- 
rogation and disrolution, section 19 said 
that the Federal Legislature should be 
summoned to meet once at least in Every 
year, and twelve months should not 
intérvene between their last sitting in one 
session and the date appointed for their 
first sitting in the next session, and subject 
to the provisions of the section, the Gover- 
nor-Géneral might in his discretion from 
time to time summon the Chambers to 
meet at such time and place as he thought 
fit; prorogue the Chambers; dissolve the 
Federal Assembly. . Section 32 ‘which 
provides for assent to Bills was to the effect 
that when a Bill had been passed by the 
Chambers, it should be presented to the 
Governor-General, who should in his 
discretion décJare either that he had assen- 
ted in His Majesty’s name to the Bill, 
or thet he had withheld assent therefrcm, 
or that he had reserved the Bill for the 
signification of His Majesty’s pleasure. 
It was also provided that the Governor- 
General, in his discretion, might return the 
Bill to the Chambers with a message etc. 
The Governor-General was required by 
section 33 inrespect of every financial year 
to cause to be laid before both Chambers 
of the Federal Legislature a statement of 
the estimated receipts and expenditure of 
the Federation for that year. As to the 
legislative powers ofthe Governor-General 
section 42 provided that if at any time 
when the Federal Legislature was not in 
session the Governor-General was satis- 
fied that circumstances exist which 
rendered it necessary for him to take 
immediate action, he might promulgate 
such Ordinances as the circumstances 
appeared to him to require, provided that 
he should exercise his individual judgment 
as respects the promulgation of any Ordi- 
nance under the section if a Bill containing 
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.- the same provisions would under the 


Act have required his previous sanction to 
the introduction thereof into the Legis- 
lature, Similar powers to make Ordi- 
nance were vested in the Governor-General 
iby section 43 to make Ordinance if at 
any time the Governor-General was satis- 
fied that circumstances exist which ren- 
dered it necessary for him to take imme- 
‘diate action for the purpose of enabling 
him satisfactorily to discharge his functions 
in so far as he was by or under the Act 
required in the exercise théreof, to act in 
‘his discretion or to exercise his indivi- 
‘dual judgment. The Governor-General 
also was vested by section 45 with the 
power to issue proclamations if he was 
satisfied that a situation had arisen in 
‘which the Government of the Féderation 
could nat be carried on in accordance with 
the provisions ofthe Act, and in that event 
he should declare that his functions ta fuch 
extent as might be specified in the procla- 
‘mation be exercised by him in his discre- 
‘tion. In the Governors’ Provinces analo- 
gous provisions were made as to the 
appointment of the Governor by His 
Majesty, the Exécutive authority of the 
‘Province to be vested in the Governor who 
‘was to be aided and advised by a Council 
of Ministers in the exercise of his functions 
‘except in so far as he was by or under the 
Act required to exercise his functions, 
or any of them in his discretion, Here, 
again, by a provisa it was stated that 
nothing in the sub-section should be 
construed as preventing the Governor 
from exércising his individual judgment 
in any case where by or under the Act he 
-was required so to do, The Governor 
in his discretion might preside over.mcet- 
ings of the Council of Ministers, If any 
question arose whether any matter was 
or Was not a matter in respect of which he 
was required to act in his discretion, or 
to exercise his individual judgment, the 
decision of the Governor should be final. 
“The Governor’s Ministers shall be chosen 
and summoned by him, shall be sworn 
by him as members of the Council, and 
shall hold office during his pleasure, 
Section 52 laid certain spécial responsibi- 
lities on the Governor which included the 
prevention of any grave menace to the 
‘peace or tranquillity of the province, :safe- 
guarding of-the legitimate interests of 
minorities, the pratection of the rights 
of any Indian State and the rights and 
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dignity of the Ruler thereof, and certain 
other matters. If and in so far as any 
special responsibility of the Goverhor was 
involved, he should, in the exercise of his 
functions, exercise his individual judg- 
ment as to the action to be taken, The 
power to summon the Legislature wes in 
térms similar to those in section IQ. 
Sub-section (2) of section 62 said that 
subject to the provisions of the section, the 
Governor might in his discretion, from 
time to time, summon the Chambers or 
either Chamber to meet at such time and 
place as he thorght fit; prorogue the 
Chamber or Chambers; dissolve the Legis- 
lative Assembly. There were other 
sections relating to the right of the 
Governor to address and send messages 
to Chambérs, assent to Bills, reservation 
for consideration of the Governor-General, 
cause to be laid before the Chamber or 
Chambers of the Legislature statement 
ofreceipts and expenditure, Powers-were 
given to the Governor to promulgate Ordi- 
nance during recess of the Legislature, and 
separate powers to make similar Ordinan- 
ces for the purpose of enabling him to 
satisfactorily discharge his functions in so 
far as he was by or under the Act required 
in the exercise thereof to act in his dis- 
cretion ar ta exercise his individual judg- 
ment. So under the Gavernment of 
India Act, 1935 as it stood originally, the 
Governor was to be aided and advised by 
a Council of Ministers in the exercise of 
his functions. But this requirément was 
not ta apply to functions of the Governor 
which he was by or under the Act required 
to exércise in his discretion. But the 
requirement that in respect of the exercise 
of his functions he was to be aided and 
advised by a Council of Ministers did 
not prevent him from exercising his indivi- 
dual judgment in any case where by or 
under the Act he was required ta do so, 
that is to say, in such cases though the 
Governor might be aided and advised by 
the Council of Ministers, he was not 
bound to follow such aid and advice, but 
would be free to exercite his functions in 
his individual judgment. The Act speci- 
fically provided both at the Federal and 
Provincial levels for functions of Governor 
which he was to exercite in his discretion 
or by his individual judgment. So, 
the éxceptions to sections 9 and 50 of 
the Government of India Act, 1935, 
referred to those functicns specifically 
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and expressly mentioned which the Gover- 
nor was required to exercise in his discre- 
tion and the'provisos in the:two sections 
referred to functions of the: Governor 
or Governor-General as the case may 
be, which each of them was called upon 
to exercise in his individual judgment, The 
other functions of the Governor-General, 
or the Governor which they were 
not expressly required to exercise in their 
discretion or in their individual judgment 
were not within the exception. It ma 
be noted ‘that one of the functions whic 
the Governor-General or the Governor 
was required to exercise in his discretion 
was, proroguing and dissolving the Legis- 
lature. When the Government of India 
Act was adapted after’ Independence 
in 1947, discrétion in sections 9, 19, 
50, 62 and 84 was omitted, Sections 
tr and r2 which expressly mentioned 
tthe functions to be exercised by the 
Governor-General in his discretion were 
‘dropped, As adapted in 1947, the Govern- 
ment of India ‘Act, 1935 did not provide 
that the Governor-General or the Gover- 
nor had any function which he had to 
exercise in his discretion or in his indi- 
vidual judgment. The position was the 
‘Same in the Constitution of India so far 
as the Union is concerned. As we 
menticned, Article 74 (1) which provides 
for the President acting by the aid and 
‘advice of the Council of Ministers makes 
no exception to the rule, It is, however, 
true that the exception as in section 50 (1) 
of the Government of India Act, 1935 
as it originally was, reappears in Article 
163 -{1) of the Gonstitution. But at 
the same time it should be observed 
that the Constitution has not reiterated 
expressly any functions of the Governor 
which he was called upon to exercise 
in his discretion except those in the Sixth 
Schedule to the Constitution. Histori- 
cally, therefore, when in the Government 
of India Act, 1935 before its adaptation, 
functions of the Governor-General or 
the Governor were referred to specifically, 
which they were expressly required to 
exercise in their discretion, and a’similar 
exception finds a place in Article 163 (1), 
it is reasonable to take the view that the 
exception has reference only to those 
lfunctions of the Governor which he is 
expressly required by or under the Consti- 
tution to exercise in his discretion, and 
that has reference only to the two instances 
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of functions of the Governor, in Schedule 
Six to the Constitution. -We.may also} 
note that the powers of the Governor- 
General and the Governor under sec-~ 
tions 19 and 62 to summon,. prorogue 
and dissolve the, Legislature were to 
be exercised in. their discretion. But, 
after adaptation, the function of prorogu- 
ing was not in the discretion of the Gover- 
nor-General, or Governor. That is also. 
the position with. reference to Articles 
85 and 174. ‘The exercise. of the function 
of the Governor in proroguing or dissolv- 
ing the Assembly under Article 174 is 
not a-function which he can exercise 
in his discretion, that is to say, to the 
exclusion of the ministerial advice, Since 
that matter is not, therefore, cavered 
by the exception to Article 163 (1), 
in the matter of prorogation the Governor 
is bound by the advice of the Council 
of Ministers, and in the instant case by 
the advice of the Chief Minister under 
the rules of allocation of Government 
business, pi 


l4. In fact, as we indicated at the outset, 
Article 166 (3) enables the Governor 
to make rules for the more convenient 
transaction of the business of the Govern- 
ment of the State, and for, the allocation 
among Ministers of the said business 
in so far as it is not business with respect 
to which the Governor is by or under 
the Constitution required to act in 
his discretion. Accordingly, the Gover- 
nor has made the Madras Government 
Business Rules and Secretariat Instruc- 
tions.. Rule 31 lists out classes of cases 
allocated to the Chief Minister, and item 
(xiii) in the list pertains to cases re- 
lating to summoning and prorogation 
of the Legislature, and dissolution of 
the Legislative Assembly, This shows 
that the Governor himself considered 
that the act of prorogation of the Assembly 
is not one which he is required to exercise 
in his discretion. We are of opinion, 
therefore, that the contention: for the 
petitioners that the Governor’s function 
of prorogation is one he should exercise 
in his discretion, and so the impugned 
notification proroguing the Assembly only 
on the advice of the Chief Minister with- 


‘out the Governor himself objectively 


assessing the situation and circumstances 
is invalid, cannot be accepted. 
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15. That under the Constitution the 
President or the Governor has been made 
but a formal Constitutional head of the 
Executive and the real executive powers 
are vested in the Ministers or the cabinet 
has been held by the Supreme Court 
and this Gourt on more than on€ occasion: 
State of Travancore-Gochin v. Bombay Go., 
Lid.1, P. Foseph Fohn v. State of Travancore- 
Gochin®, Ram Fawaya v. State of Punjab®, 
T.M. Kannian v, Income-tax Officer, Pondi- 
sherry’, R.G. Gooper v. Union of India’ A. 
Sanjeevt v. State of Madras®, and Balasubra- 
maniam v. ‘Karunanidhi?. In the last of 
these decisions, the earlier cases have been 
referred to. Thaugh in that case, the 
‘point for decision ‘was whether after 
dissolution of the House of the People, 
the Gouncil of Ministers could continue 
in office; if not, whether the President 
could take aver the reins of Government 
until a fresh election and formation of a 
new Ministry in deciding that question, 
it was necessary for the Court to consider 
the nature and character of the system of 
Government which the Constitution has 
adopted, It was there pointed out that 
our Constitution has adopted both at 
the Union and at State levels the Parlia- 
mentary or Cabinet system of Govern- 
ment of the type obtaining in the United 
Kingdom, ‘The Court observed: 
“In England, as a result of centuries 
of conflict between the Crown and the 
subjects and historical evolution of a 
form of Parliamentary Government 
‘based mostly on conventions and tradi- 
tions, the King in whom the executive 
power is nominally vested is but a 
constitutional monarch in the sense 
that in the exercise of his executive 
power, he is aided and advised by his 
council of ministers, who are collec- 
tively ‘responsible to the House of 
Commons. The King or the Queen 
cannot act himselfor herselfand cannot 
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3.” 1955 S.C.J. 504 : (1955) 2M.L.J. (S.C.)59 : 
ALR. 1955 S.C. 549. 

4. (1968) 1 T.J. 466 :-(1968) 1 S.C.J. 727: 
ALR. 1968 S.C. 637. 
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244 : ALR. 1970 S.C. 564. 
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exercise executive power unless aided 
and advised by the Council. Though 
in form the power is vested “n the 
Crown, in substance, the real power is 
with the King’s Council of Ministers. 
Though the members of the Council 
of Ministers, including the Prime 
Minister, come out of the House of 
Commons, the chaice of the Prime 
Minister rests with the King, but the 
choice is controlled by conventions, and 
the Prime Minister is appointed by 
the King, who, on the advice of the 
Prime Ministér appoints the other 
Ministers. The leader of the majority 
party in the Hause of Gommons, who 
can command not merely the confi- 
dence of his party, but also the majority 
of the members of the House of Com- 
mons is the hallmark of choice of the 
Prime Minister by the King. This 
is because of the principle that the 
Council of Ministers, including the 
Prime Minister, are responsible to the 
House of Gommons, the members of 
which represent the electorate of the 
people. 


That, by and large, the British Parlia- 
mentary System of Government, as 
we have just outlined has been adopted 
in our Constitution is evident from the 
debates and some of the speeches of 
the prominent members of the Consti- 
tuent Assembly. The debates and 
speeches in the Constituent Assembly 
to which our attention was drawn by 
the Attarney-General show that while 
the Constitution adopted the British 
form of Parliamentary-Government it 
was thought to be necessary only to 
incorporate into it a few of the major 
conventions of that form of Govern- 
mént, namely, that the Head of the 
State is but a nominal Head, the real 
power being in the Ministry, that he 
should act on the aid and advice of 
the Council of Ministers, and that the 
Council of Ministérs is collectively 
responsible to the House of the 
People”. 


After mentioning this in support, this 
Court referred to same of the decisions 
of the Supreme Court on the subject, and 
then observed: 


‘Articles 53 (1), 74 (1) and 75 (1), (2) 
and (3) and 77 (1) and (2) have 
enshrined the fundamentals of the 
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Parliamentary system of Government 
as in Britain, which still remain as some 
of t&e major conventions in England 
ofthe Parliamentary system of Govern- 
ment which have been developed 
over the centuries through political 
ccnflicts between the King and the 
People for transfer of the real power 
from the former to the latter, It is 
clear to us from a close examinet‘on of 
these Articles, apart from the authority 
of Ram Fawaya v. State of Punjab}, 
T. M. Kannian v. I. T. Officer, Pondi- 
cherry?, A. Sanjeevi v. State of: Madras?, 
that the President in whom the execu- 
tive power of the Union has been 
vested, has to exercise it on the aid 
and advice of the Council of Ministers 
with the Prime Minister as its head. 
No doubt, Article 53 (1) says that, the 
executive power of the Union vested 
in the President, shall be exercised by 
the President either directly or 
thraugh officers subordinate to him. 
But it also says that it shall be so 
exercised by him in accordance with 
the Constitution, That means, the 
exercise of power by the President is 
controlled and limited by the other 
provisions of the Constitution. He 
can exercise his power directly in 
accordance with the Constitution, that 
is to say, in the cases and manner 
indicated elsewhere in the Constitution. 
For instance, the appointment of 
Judges of the Supreme Court and of 
High Courts, is made directly by the 
President under a warrant signed by 
him as provided in the Constitution, 
so too is the case of appointment of 
Governors. The President appoints 
the Auditor-General of India by warrant 
under his hand and seal, These, and 
other cases, are instances of exercise 
by the President directly of the execu- 
tive pawer. But it should be noted 
that, as such exercise of power should 
be in accordance with the Constitution 
he has to act in those cases too on the 
aid and advice of the Council of 
Ministers. The position is the same 
when he exercises his power through 


1. 1955 SCJ. 504: (1955) 2 S.C.R. 225: 
(1955) 2M.LJ, (S.C.) 59: ALR. 1955 S.C. 549, 
2. (1968) 1 LT.J. 466 : (1968) 1 S.C.J. 727: 
(1968) 2 S.C.R. 103: ALR. 1968 S.C. 637. 
3. (1970) 2 S.C.J. 589 : (1970) 2 Ar. W.R. 
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officers subordinate to him. The 
Council of Ministers are undoubtedly 
subordinate to him. But even so 
Article 74 enjoins that ‘there shall be a. 
Council of Ministers with the Prime 
Minister at the head to aid and advise 
the President in the exercise of his 

_. functions. What is one of the most 
important end major conventions of the: 
Parliamentary system of Government 
in Britain is embodied in this provision. 
The effect of this provision is to make 
the President a formal head of the 
State, and to vest the real executive 
power in the Council of Ministers. 
This effect is achieved by vesting the 
executive power in the President, and. 
requiring him in the exercise of it to 
be aided and advised by his Councif 
of Ministers, We are unable to accept 
the contention of the petitioners that 
there is no indication in Article 53 (1) 
read with 74 (1) and 75, that the 
requisite of the President’s exercising 
the power in that manner is mandatory. 
The requisite is clearly expressed in 
Article 53 (1) and 74 (1) and admits 
of no exception. Nowhere in the 
Constitution do we find any provision 
enabling the President to act on his 
own; and by his individual judgment.. 
That that is truly the effect of and 
intention of Articles 53 (1), 74 (1) and 
75 (1) has been stated by the Supreme 
Court in Ramjawaya v. State of Punjab}, 
in these words: 


‘The President has thus been made 
a formal or constitutional head of the 
executive and the réal executive powers. 
are vested in the Ministers of the 
Cabinet ’. 


This view has been unanimously held in 
the other decided cases ws 


This Court referred to Golaknath ve 
State of Punjab?, as to the circumstances 
in which speeches during the debates in 
the Constituent Assembly were made, and 
then quoted the following passage from. 
the speech of Dr. Ambedkar, whe was the 
Chairman ofthe Drafting Committee: 


‘What the Draft Constitution proposed 
is the Parliamentary system. Under 
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the Draft Constitution the President 
occupies the same position as the King 
under the English Constitvtion. He is 
the head of the State buc not of the 
executive, He represents the nation 
but does not rule the nation. He is 
symbol of the Nation. His place in the 
administration is that of a ceremonial 
device on a seal by which the nation’s 
decisions are made known. “* # 
The President of the Indian Union 
will be generally bound by the advice 
of his ministers, He can do nothing 
contrary to their advice, nor can be 
do anything without their advice’’, 


In 7 Halsbury’s Laws of England, 3rd 
edition, in paragraph 763 the position of 
the Sovereign and the Cabinet is stated 
thus: 


“Since the reign of George I the 
Sovereign hasceased to attend meetings 
of the Cabinet, the place of the 
Sovereign being taken by the Prime 
Minister, Moreover, the presence of 
the Sovereign at any meetings of 
ministers where deliberations or 
discussions take place is now clearly 
récagnised as being contrary to con- 
stitutional practice. The decisions 
arrived at by the ministry must, how- 
ever, be communicated to the sove- 
reign, in order to afford her the oppor- 
tunity of exercising that Constitutional 
Criticism with regard to all the depart- 
mé@nts of State to which she is entitled. 
The fullest information should also 
be given to her, both by the Cabinet 
and by individual ministers, as to the 
measures praposed to be taken in 
important matters, and drafts for the 
Sovereign’s approval and signature, 
and the papers ar despatches connected 
therewith should be submitted in time 
to permit of her becoming fully ac- 
quainted -with their nature before 
coming to a decision, the proper 
course being for all important docu- 
ments and correspondence to be sent 
first to the Prime Minister, to be 
transmitted by him to the Sovereign, 
and afterwards circulated amongst 
members of the Cabinet’’, 


It is also well worth noting the King’s 
power of dismissal of Ministers as obtains 
in England and referred to in paragraph 


768 of 7 Halsbury’s Laws of England : 
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“The Sovereign may legally dissolve 
the ministry at any time by dismissal 5 
but the exercise of this power in orcer 
to assert the perronal wishes of the 
Sovereign in opposition to the wishes 
of Parliament, and ultimately of the 
electorate, is clearly recogris*d as 
unconstitutional, However, in cases. 
where the Ministry still retains the 
confidence of the House of Commons, 
but the Crown has reason to believe 
that the latter no longer represents 
the sense of the electorate, the dis.. 
missal of the Ministry, or the dissolution 
of Parliament, would be constitutional,. 
and cases of emergency might con-. 
ceivably arise where, through the 
unfitness or incapacity of the Ministry, 
the exercise of the power of dismissal’ 
would be constitutional, justifiable and 
proper, in order to prevent the adoption 
of some course of action ruinous to the 
nation”. 


Ivor Jennings in his work on ‘‘The Law 
and the Constitution” (1933), while dis-- 
cussing the Cabinet system, made the 
following observations in respect of the 
conventions and the prerogative: 


“One of the earliest results, naturally, 
was that the powers which are legally 
exercised by the King-the royal prero- 
gative were in practice exercised by 
the Cabinet or by the individual 
ministers who formed the Cabinet. 
The King acted on the ‘‘advice” cf 
the Cabinet ministers; and in practice 
he could not refuse to-take that advice 
unless he could find another set of 
ministers who could keep a majority 
in the House of Commons, Hence 
there was by the Constitutional con- 
vention a transference of the royal 
prerogative to the Cabinet. These 
conventions are therefore, as Dicey 
put it, ‘rules for determining the mode 
in which the discretionary powers of the 
Grown (or of the Ministers as servants 
of the Crown) ought to be exercised”, 


A. B. Keith in his book on “The Consti-. 
tutional Law of the British Dominions 
(1933), points out with reference to 
Dominion conditions that responsible 
Government demands that the powers 
of the Crown or its representative, 
whether resting on the prerogative or 
on statute, must be exercised on the 
advice of ministers, He also points: 
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out that in all cases alike the principle 
prevails that for official actions the 
Clovernor must under normal circum- 
stances act on the advice of his ministry 
or of an individual minister, according 
as the case demands, The duty of 
acting, it must be noted, is a legal duty, 
but one of imperfect obligation”. Keith 
further observes: 


«The Governor could not act without 
the aid of his ministry. 


The necessity of acting on ministerial , 


advice does not preclude, of course, 
the right to discuss and advise. If 
after discussion the Dominion ministry 
declines to modify its proposed line of 
action, there is normally no option for 
the Governor but to assent, for the res- 
ponsibility belongs to ministers, not 
to him”. 


In the Indian Constitution by Granville 
Austin (1966), the author says: 


“The (Constituent) Assembly chose 
a slightly modified version of the 
British Cabinet System. India was 
to have a President, indirectly elected 
for a term of five years, who would be 
a constitutional head of State in the 
manner of the monarch in England. 
He could be removed by impeachment 
proceedings brought against him by 
the Parliament. A Vice-President, 
also indirectly elected, would serve 
as head of State in the event of the 
Président’s incapacity or death; he 
would also be the Chairman of the 
upper House of Parliament. As in 
England, there was to be a Council 
of Ministers, headed by the Prime 
Minister and collectively responsible 
to Parliament, to aid and advise the 
Head of State, The President was to 
be the nominal head of the Executive; 
the Prime Minister the real head, 


The President could not dissolve Parlia- 

ment without the advice of his Prime 

Minister, in the first place”. 
-We think it is permissible for this Court 
to advert to the opinions expressed by 
the then Attorney-General Mr. M. G. 
Setalvad, and Mr. Alladi Krishnaswamy 
Ayyar, on the subject, on a reference .to 
them by Prime Minister Mr. Nehru which. 
Granville Austin makes mention of, as 
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the views of noted jurists of this country. 
Mr. Setalvad was of the view that because 
of Article 74 (1), the President was 
required to act in all matters with the 
aid and advice of his Council of Ministers, 
and in support is the argument of 
Mr, Alladi Krishnaswamy Ayyar in the 
Constituent ` Assembly that because 
sovereignty lay with the people, and 
because the people elected the Parliament 
from which came the Council of Ministers, 
power lay with the Council of Ministers, 
not with the President, Mr. Ayyar 
expressed the view that it was perfectly 
cléar to him that the President’s position 
was analogous to that of a Constitutional 
monarch in England, and there was no 
sphere of his functions in respect of which 
he could act without reference to the 
advice of his Ministers, He further said 
that Mr. Prasad seemed to read every 
Article of the Constitution in which the 
expression ‘President’ occurred as con- 
ferring powers on the President in his 
personal capacity without referring to 
the Cabinet, but the legal position was 
that Article 74 was all pervasive in its 
character, and that it would be consti- 
tutionally improper for the President not 
to seek or not to be guided by the advice 
of his Ministers. Referring to this con- 
troversy and the opinions, Granville 
Austin made this pertinent observation: 


“For ill or creditable motives, however, 
Prasad attempted to read into the 
Constitution what was never intended 
‘to be there, Fortunately he failed, 
In fact, his efforts may have strength- 
ened the Constitution by establishing 
the firm precedent that within the 
Executive the cabinet is all powerful, 
There is no reason to believe that 
President Radhakrishnan shares his 
predecessor’s views. Any Indian may 
with some confidence hope that the 
State Executive and the Union Exe- 
cutive will continue to function as Pro- 
fessor Alexandrowicz has described 
them. Governors, he wrote, ‘have 
under the present Constitution, apart 
from a few exceptions, a nominal 
position only and depend entirely on 
the Ministry’. And as for the Federal 
Executive, déspite Rajendra Prasad’s 
attempt to the contrary, ‘the examina- 
tion of constitutional practice in the 
post-independence years shows beyond 
doubt that........ the President ‘is 
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by convention reduced to a mere 
figurehead while the Ministry is the 
real Executive”, 


The few exceptions which Professor 
‘ Alexandrowicz had in mind evidently 
related to those applicable to the Assam 
Governor. Pursuant to an order of the 
President dated, 26th November, 1970, 
a Committee of Governors considered 
the role of Governors and made a report 
in 1971 which contains the official views 
of the Gommitiee of Governors. In 
the report we find mention made that 
the question as to what, if any, are the 
discretionary functions of the Governor 
under the Constitution was considered 
soon after it came into force in 1950, 
and that Dr. B. R. Ambedkar, who was 
then the Law Minister and who as 
Chairman of the Drafting Gommittee 
had piloted the Constitution through 
the Constituent Assembly, answered it 
in categorical terms: 


“There are, in fact, only two cases 
mentioned in the Constitution in which 
a Governor can act in his discretion 
‘both of which relate to the functions of 
the Governor of Assam, and these will 
be found in paragraphs 9 (2) and 18 of 
the Sixth Schedule to the Constitution’’. 


The report set out briefly the scope of the 
expressions ‘“‘discretion’, ‘‘special res- 
ponsibility’? and “individual judgment’ 
in so far as they are used in the Consti- 
tution in relation to the functions of the 
Governor, and refers to the fact that 
these terms have been borrowed from the 
Government of India Act, 1935, as 
embodying concepts which were clearly 
explained at the time that Act was made, 
‘The scope of the expressions is stated to 
be: 


‘Discretion’ relates to functions which 
were outside the area of ministerial 
responsibility and where the adminis- 
tration was exclusively vested in the 
Governor aided by his own secretarial 
staff, So far as the term ‘special 
responsibility’ is concerned, the decla- 
ration of a special responsibility with 
respect to a particular matter was 
never intended to mean or even to 
suggest that, when a question relating 
to that matter comes up for conside- 
ration, the decision is to be that of the 
Governor to the exclusion of his 
Ministers, In no sense does it define 
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a sphere from which the action of 
Ministers is excluded, It daes no 
more than indicate a sphere of action 
in which it will be constitutionally 
proper for the Governor, after receiv- 
ing ministerial advice, to signify his 
dissent from it and even to act in 
opposition to it if, in his own unfettered 
judgment, he is of opinion that the 
circumstances of the case so require, 
The term “individual judgment’ is 
necessarily linked with the exercise 
of a special responsibility. When a 
Governor acts against the advice of 
the Council of Ministérs in relation to 
a matter which involves special res- 
ponsibility, he exercises his individual 
judgment as to the action to be taken”. 


The report goes on to say: 


‘There are also expressions used in the 
Constitution such as “in the opinion 
of the Governor’? (Article 200) and 
‘Sif the Governor is satisfied’ (Article 
213), In these casés, it is clear that 
the advice of the Council of Ministers 
is not excluded, but is, in fact, en- 
visaged’’, 


Reference is then made to the funda- 
mental concept underlying the scheme 
of Government under the Constitution 
that is to say, both at the Union and at 
the State levels, the responsibility is of 
the executive to the Legislature as impli- 
cit in Articles 163 and 164 which pro- 
vided, first, for a Council of Ministers 
to aid and advise the Governor in the 
exercise of his functions; secondly, for 
advice if any, tendered by the Ministers 
being beyond question in any Court of 
Law; and, thirdly, and even more 
important, for the Ministers to be collec- 
tively responsible to the Legislative 
Assembly of the State, The méchanism 
of Govérnment, continues the report, 
the procedure for tendering advice and 
the manner of ensuring responsibility 
to the Assembly are left to practice and 
convention; they are not, and did not 
need to be, spelt out in the Constitution. 
The view is then expressed in the report 
that proper traditions have to be built 
up round the fundamental concepts of 
responsible Government, and the primary 
duty alike of the Governor, the Ministers 
and the political parties is to ensure 
that it is honoured, and the right of the 
Legislature to expect and demand rese 
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ponsibility is never assailed or under- 
mined, 

15. It may be noted that the Draft Consti- 
tution had proposed conferring on the 
Governor discretionary functions in rela- 
tion to— 

(1) appointment and dismissal of his 
Ministers; 

(2) summoning of the Legislature and 
dissolution of the Legislative Assembly ; 
(3) power to return to the Legislature 
for reconsideration a Bill submitted for 
assent 5 , 

(4) issue of a proclamation ih an 
emergency superseding Ministers and 
assuming by the Governor of executive 
functions; 

(5) appointment of the Provincial Audi- 
tor-in-Chief; 

(6) appointment of the Chairman and 
members of the Public Service , Qom- 
mission; and | 

(7) discretionary powers are conferred 
on the Governor of Assam. But since 
it became clear that the Constitution 
was to adopt the Parliamentary System 


of Government, that is to say, respon-. 


sibility of the Council of Ministers to 
the Legislative Assembly in regard to 
executive functions, the Drafting Gom- 
mittee proposed deleting the require- 
ment in the relative provisions requiring 
the Governor to act in his discretion 
in the above matters, except in the case 
relating to the Governor of Assam, 
As regards summoning of the Legislature, 
the view of the Gommittee of Governors 
appears to be that the Governor has to 
act on the advice of the Council of 
Ministers. This is because it is the 
Council of Ministers which provides busi- 
‘ness for a session of the Legislature, and 
that for that reason it would be pur- 
-poseless for the Goverrior to act other- 
wise than in accordance with such advice, 
As regards prorogation, it has expressed 
the view that the Governor should 
normally act on the advice of the Council 
of Ministers, In connection with pro- 
rogaticn, the report deals with a parti- 
cular situation and Says: 
“A point has arisen, however, whether 
a Ghief Minister has the right to 
advise prorogation when there is 
pending in the Legislative Assembly 
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a notice of a motion of no-confidence 
against his Ministry. The Governor 
in such a case should first satisfy 
himself that the notice of the no- 
confidence motion is not frivolous 
and is a genuine exercise of the parlia- 
mentary right of an Opposition. to 
challenge the Government’s majority. 
If so satisfied, the Governor should ask 
the Chief Minister to face the Assembly 
and allow the motion to be debated 
and voted upon. To prorogue the 
Assembly otherwise would amount 
to avoidance of responsibility of the 
Council of Ministers to the Assembly”. 


The dissolution of the Assembly may 
follow defeat of the Government in the 
Assembly by an adverse vote amcunting 
to an expression of want of confidence in 
the Council of Ministers, and where no 
alternative (Government can be formed, 
or when the Chief Minister asks for dis- 
solution on the ground thet, due to 
certain changed circumstances, the 
Government feels that it should seek a 
fresh mandate from its political sovereign, 
the people, Dissolution also will have 
to follow if there is a failure of the con- 
stitutional machinery and the adminis- 
traticn is taken over by the President 
under Article 356. But it is regarded 
in the report of the Committee of 
Gavernors that normally a Governor 
should exercise the power of dissolution 
on the advice of the Council of Ministers. 
It says: 


“Tf a Chief Minister who enjoys majo- 
rity support advises dissolution, the 
Governor must accept the advice, but 
if he advises dissolution after losing 
his majority, the Governor netd accept 
his advice only if the Ministry suffers 
a defeat on a question of major policy 
` and the Chief Ministér wishes to appéal 
to the electorate for a mandate on 
that policy. In the case of a Chief 
Minister heading a single party Govern- 
ment which has béen returned by the 
electorate in absolute majority, if the 
ruling party losés its majority because 
of defection by a few members, and 
the Chief Minister recommends dis- 
solution so as to enable him to make 
a fresh appeal to the electorate, the 
Governor may grant a- dissolution. 
The mere fact that a few members 
of the party have defected does not 
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necessarily prove that the party has 
lost the confidence of the electorate, 
If there is a no-confidence motion 
against a Ministry and the Chief 
Minister, instead offacing the Assembly, 
advises the Governor to dissolve the 
Assembly, the Governor need not 
accept such advice, but should ask the 
Ghief Minister to get the verdict 
of the Assembly on the no-confi- 
dence motion.” 


We have referred to observations in 
the report of the Committee of Governors 
or to the speeches in the Constituent 
Assembly, or the statement of Dr. B. R. 
Ambedkar; not for the purpose of using 
them in the interpretation of specific 
language used in the Constitution in any 
particular Article or Articles of the 
Constitution, but as historical facts and 
viewsin the process of the making of the 
Constitution, and landmarks in the 
development of Constitutional practice 
and conventions in the working of the 
Parliamentary system of Government, 
with the Governor as head, in accor- 
dance with the provisions of the Consti- 
` tution. It is clear from the foregoing 
references that the functions of the 
Governor-General or the Governor under 
the Government of India Act, 1935, 
before adaptation, which he was required 
to exercise in his discretion, had a parti- 
cular technical meaning as functions 
which were outside the area of ministerial 
responsibility, and where the adminis- 
tration was exclusively vested in the 
Governor aidéd by his own secretarial 
staff, and not that it carried the sense 
that in whichever Article the ‘word 
‘‘“Govërnor” occurred it meant conferring 
discretionary powers which he was free 
to €xercise without ministerial respon- 
sibility, and that discretion ‘of the 
Governor in that sense was omitted in 
the Government of India Act, 1935 as 
adapted, and that when the expression 
has found a place in Article 163 (1), it 
has no sense or significange different 
from what had been assigned to it earlier 
in the Government of India Act, 1935, 
before adaptation. It is also to be 
observed that the expressions in the 
Gonstitution like “fin the opinion of the 
Governor’, “‘if the Governor is satisfied”’, 
do not have the effect of excluding minis- 
terial advice, unless in the context and 
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in the nature of things, such advice will 
necessarily have no place, 


16. As already indicated, we eare of 
opinion therefore, that the exception in 
Article 163 (1) of the Constitution uses 
the word ‘discretion’ in the technical 
sense we have adverted to, which 
applied only to the Aʻsam Governor 
in the single casesurviving in Schedule 
Six of the Constitution, and does not 
apply or governinterpretation of any of the 
other Articles relating to the Governor’s 
functions. We agree that the exception 
in Article 163 (1) need not have found 
a place, and in any case, in the particular 
form, in the Sub-Article which at least 
could have been expressly and easily 
confined to the Assam instance, if only 
to avoid confusion. But thatin our 
Opinion, can make no difference to the 
real meaning of the exception to which 
sub-Article (2) of Article 163 is related. 
The sections in the Government of 
India Act corresponding to Articles 85 
and 174, had designated the functions as 
those which the Governor-General or 
the Governor could as the case may be 
exércisé in his discretion. But that, 
phraseology does not find a place either 
in Article 85 or Article 174, and there is 
no €xception in Article 74 (1) to eontrol 
the meaning of Article 85, and there is no 
reason to construe Article 174 in a 
different way. That alro shows that 
the exception in Article 163 (1) is of 
narrow scope, as explained earlier, and 
does not qualify the nature and content 
of the power of prorogation under 
Article 174. We find that a Division 
Bench of the Travancore High Court, 
in Varadaraja v. State of Travancore Cochin? 
took a similar view, on the scope of 
Article 163 (1). It observed that the 
retention of the words ‘in his discretion’ 
in Article 163 (1) might be said to be a 
drafting anomaly, as no Governor,except ` 
the Governor of Assam acting under 
Schedule 6, Paras. 9 (2) and 18 (3), has 
any authority to act in his discretion. 
Bose, J., in Biman Chandra v. Dr. H. G. 
Mukherjee, Governor, West Bengal®, was of 
the view that Article 171 did not state 
that in making nominations, the Governor 
was bound to act in his discretion, and 
that unless a particular Articie expressly 
so provided, an obligation to act in his 
es g 
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discretion could not be imposed upon the 
‘Governor by mere implication. We 
need nôt rest our view on this ground. 
State of Punjab v. S2tya Pal, with refe- 
rence to Article 174 stated that the 
(Governor’s powers thereundér were witk- 
out any restriction and his powers were 
untrammelled, but that does not mean 
that the Gourt meant that the Governor 
could exercise his powers under Article 
174 in his discretion. Building up of 
conventions as to the wisdom and pro- 
priety and the manner of exercising the 
power of prorogation in particular exigen- 
cies or Situations is entirely different 
from the powers of the Governor being 
exercisable in his discretion. Legally 
therefore, the Governor’s prorogation 
in the instant, case only on the advice of 
the Chief Minister is right, and its vali- 
dity cannot be successfully questioned on 
that ground. 


a7. Before we leave this question of 
discretion in the context of Article 174, 
we should refer to Bk. Sardari Lal v. 
Union of India®, cited for the petitioners. 
‘The Supreme Court held there that the 
function under clause (¢) of the proviso 
to Article 311 (2) could not be dele- 
gated by the President to anyone else 
in the case of a Givil Servant of the 
Union, because the President had to be 
satisfied personally that in the interest 
of the sécurity of the State, it was not 
expedient to hold the inquiry under 
clause (2). But that was a case where 
the matter was never placed before the 
President. Also, the decision is no 
authority that the President, under clause 
(c) to the proviso to Article 311 (2).acts 
in his discretion, that is to say,. ta the 
exclusion of ministerial advice. As a 
matter of fact, the Supreme Court in 
R. C. Cooper v. Union of India®, observed: 


‘TJnder the Constitution, the President 
being the constitutional head, normally 
acts in all matters’ including the pro- 
mulgation of an Ordinance on ‘the 
advice of his Gouncil of Ministers”. . 


Article 123, it may be noted, speaks, if 
“tthe President is satisfied that circum- 
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stances exist”, But the concept of satis- 
faction of the President has been explained 
by the Supreme Court in that case thus: 


‘The Ordinance is promulgated in 
the name of the Presjdent and in a 
constitutional sense on his satisfaction: 


it is in truth promulgated on the advice . 


of his Gouncil of Ministers and on their 
satisfaction”. 


Grover, J. who delivered the judgment 
for the Supreme Gourt in Bk. Sardari 
Lal v. Union of Indiat, was a party to 
R. C. Gooper v, Union of India?, In fact, 
all the learned Judges who constituted 
the Bench in Bk. Sardari Lal v. Unicn of 
Indiat, were parties to R. G. Cooper v. 
Union of India®, In our opinion, there- 
fore, the expressions ‘in the opinion of” 
or “‘if he is satisfied’’ used in the Consti- 
tution, except perhaps, in the case of 
Article 356, do not postulate the parti- 
cular related function being discharged 
by the President, or the Governor, as 
the case may be, in his discretion in the 
sense of excluding the ministerial res- 
ponsibility therefor by aid and advice 


and entirely acting on his own. Even | 


under Article 356 (1 2 the ministerial 
advice may not be excluded, but only 
thatit willnot be bindingon the Governor. 
But that is different from saying that the 
Governor, under Article 356 (1) functions 
in the exercise of his discretion. 


18. Ifin proroguing the Assembly the 
Governor was bound to act by the aid 
and advice tendered by the Chief Minister 
and he acted in the instant case in con- 
formity with it, we are of the view that 
no lack of good faith or mala fides could 
be imputed to him. But since the 
Governor has claimed absolute immunity 
under Article 361 of the Constitution, 
it is contended that he has no immunity 
under the Article where his bona fides 
in .proroguing the Legislature ‘are in 
question. In our opinion, Article 361 (1) 
affords the President, or the Governors, 
absolute immunity. He cannot be made 
by any Court answerable to it for the 
exercise and performance of the powers 
and duties of his office, or for any act 
doné or purporting to be done by him in 





1, ALR. 1971 S.C. 1547. 
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the exercise and performance of his 
powers and duties. As the first proviso 
indicates, the President’s conduct can 
be brought under review by any Court, 
Tribunal or body appointed or designated 
by either House of Parliament for the 
investigation of a charge under Article 61, 
Since the Governor holds his office at the 
pleasure of the Presidént, the Governor’s 
conduct may conceivably be reviewed 
by the President. But the immunity 
of the President, or the Governor is but 
personal to him. He cannot be made 
a party-defendant or respondent in 
respect of his official act done or purported 
to the done which pertains to the exercise 
and performance of his powers and 
duties of his office, The policy behind 
the immunity is that just like the 
‘Sovereign in England, the President or 
the Governor, is Head of a State, That 
seems to be the view of the basis for 
protection in The King v. The Governor 
of the State of South Australia}, 


19. A single learned Judge of the 
Calcutta High Court in Biman Chandra v. 
H. O. Mukherjee, Governor West Bengal? 
held that a comparison of clause (1) 
of Article 361 with Clause (4) thereof 
made it clear that in respect of official 
acts, an absolute bar was created, but 
in respéct of acts done in personal capa- 
city, a partial bar in the shape of notice 
for a period of two months prior to 
institution of civil proceedings was 
imposed, We concur with him in this 
view. But the learned Judge went fer- 
ther to observe: 


“If the act is ostensibly done in the 
exercise of the power given under the 
Constitution and it is not established 
that the act is done dishonestly or in 
bad faith or in other words, out of any 
improper motive the immunity attaches 
to the exércise of the power”, 


On the facts, the learned Judge found in 
that case the Governor had not acted 
mala fide, in the éxercise, of his powers 
under Article 171, G. D. Karkare v. 
T. $. Shevde?, decided by a Division 





Bench also held the view that the 
1. 4CLR. 1497. 
2. ALR. 1952 Cal. 799, 
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immunity afforded by Article 361 was 
personal to the Governor, but. jt did 
not place the actions of the Governor 
done or purporting to be done in pur- 
suance of his powers and duties under 
the Constitution beyond the scrutiny 
of the Courts. We agree with this 
view and also with the further obser- 
vation that what the Constitution estab- 
lishes is supremacy of Jaw and not of men 
however high-placed they might be. 
What: was in question there was the 
validity of the appointmfnt of an Advo- 
cate-General, and the Court held that if 
a question about the validity of an enact- 
ment assented to by the Governor could 
be considered and decided in the abs-nce 
of the Governor, there was no force in the 
objection that an appointment made by 
the Governor could not be questioned in 
his absence. Subba Rao, C.J.,as he then 
was of the Andhra Pradesh High Court, 
was of opinion in Gnanamani v. Governor 
of Andhra, that: 


“Under Article 361 there is an absolute 
immunity for the first category of acts, 
but only a limited one in respect of the 
other two. Inrespect of the first he is 
not answerable to any Crurt of law. 
No Gourt can compel him to show cause 
or defend his action. In the case of 
official acts an absolute immunity from 
the process of Court is given and this 
immunity extends not only to his 
official acts but ¿lso to acts purporting 
to be done by him in exercise of the 
powers conferred on him, so long as he 
is not guilty of dishonesty or bad faith.. 
But this will not preclude the acts of the 
Governor from being questioned if 
they can be done without issuing a 
process on him. Indeed Article 361 
itselfrecognises that this immunity 
would not restrict the right of any 
person to bring appropriate proceed- 
ings against the Government.” 


The Governor was not a party to the 
litigation in that case, nor was his bona fides 
in question. Dr. G.V. Pantulu .v. 
Government of Andhra®, again pointed out 
that though an order of the Governor 
made on appeal filed by the petitioner in 
that case ignoring the Constitutional safe- 
guard was bad, still the Governor was not 
a 


1. (1954) 2 M.L.J. 33: ALR. 1954 Andhra. 9. 
2. WTR. 1958 Andhra 240 : (1957) An.L.T. 
788. 
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answerable to the Court in view of Article 
961, "The Patna High Gourt also took 
a similar view in Bankim Chandra v. State of 
Bihar. There, Das, G.J., and Imam, J., 
held that the Governor, when he dismissed 
the petitioner, was doing so in his 
official capacity in the exercise and pêr- 
formance of the powers and duties of his 
office, and therefore, it was not open: to 
the High Court to issue a writ under 
Article 226 of the Constitution of India 
so far as the Governor of a State was con- 
cerned, But actually, neither in the 
Patna nor in the Andhra Pradesh case, 
the Governor was eo nomine party. In 
State of Punjab v. Satya Pal?, the Supreme 
Court observed: 


“Article 174 (2) (a) which enables the 
Governor to prorogue the Legislature 
does not indicate any restrictions on 
this power. Whether a Governor will 
be justified to do this when the Legisla- 
ture is in session and in the midst of its 
Legislative work, is a question that does 
not fall for consideration here. When 
that happens the motives of the Gover- 
nor may conceivably be questioned on 
the ground of an alleged want of good 
faith and abuse of constitutional powers. 
We do not go as far as the learned 
Judges in In re Kalyanam Veerabadhrayya® 
-But that is not the case here. 


* 1 x 1 #2 


' No mala fides were attributed to the 
Governor except to say that he acted in 
excess of his powers or in colourable 
exercise of them. The power being 
untrammelled by the Constitution and 
an emergency having arisen, the action 
was perfectly understandable.” 


Weither the Supreme Court in this case, 
nor in the other cases we referred to of the 
High Courts, was it held that the personal 
immunity afforded by Article 361 (1) to 
the Governor did not avail where his 
bona fides were questioned. They have 
not held that where his bona fidesare quef- 
tioned, he can personally be called to enter 
his defence. In our opinion, his personal 
immunity extends to such a case as well, 
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Though the Governor cannot be person- 
ally, as a party or otherwise, called upon 
tO answer a charge of bad faith or lack of 
bona fides with reference to his official act 
the validity of his act is open to attack on 
that ground in a Gourt. In fact, the 
second proviso to Article 361 (1) is indica- 
tive of it, But inasmuch as mala fides 
or want of bona fides is a mental factor 
and when such a charge is mace against 
the Governor in respect of his official act, 
we are inclined to think that there will 


be at least on obligation or duty on the 


Governor to make an affidavit for assis- 
tance of the Court in deciding the ques- 
tion. In this case, the Governor has 
made such an affidavit denying the charge 
of mala fides on his part in proroguing 
the Assembly. 


20. We have already mentioned while 
-etting out the pleadings, what the 
Governor has stated while denying the 
charge of mala fides or lack of bona,fides on 
his part. He says that the order of pro- 
rogation was made after a careful con- 
sideration of the advice given by the 
Chief Minister, the proceedings of the 
Assembly on 13th November, and the 
background of events represented to him. 
He made a note of the fact that the 
Assembly had been adjourned by the 
Speaker without transacting any business, 
and when the Speaker instead of conduct- 
ing the legislative business adjourned 
the House for the purpose which was 
beyond him, as the Governor says, namely, 
for the purpose of giving time to the Chief 
Minitster and the Government to consider 
whether they would face a fresh election, 


according to the Governor it was his right’ 


and duty under the Constitution to 
effectuate democratic process by the 
order of prorogation. In this connection, 
the proceedings of the Assembly on 13th 
November, have been read out to us at 
length. We do not think it necessary to 
reiterate them in any detail, It will 
suffice to say that when there was all 
the business to be transacted by the 
Assembly, as has been detailed in the 
counter affidavits, including the no- 
confidence motion against the Ministry 
and the motion for the removal of the 
Speaker, which according to the Speaker 
he would like to take up for discussion 
on 14th November, it was very strange 
that the Assembly should have been 
adjourned on the 13th for the stated 
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‘ purpose, as appears from the speech of 
the Speaker, of giving the Government 
time to consider whether it will be 
prepared to face the people for fresh 
mandate, as the Government, as was 
alleged by one or two of the speakers 
which was voiced by the Speaker, had 
Jost the confidence of the people. The 
adjournment of the House in such circum- 
stances, cannot be viewed as a proper 
‘or bona fide exercise of the power of 
adjournment, Between two General 
Elections, the question of continued con- 
fidence of the people in a ruling party 
having a majority in the Assembly can 
‘be and is normally tested only on the 
floor of the Assembly itself. The Consti- 
tution and the Assembly rules, do not 
contemplate or provide any other mode 
-of testing it. The Secretary of the Legis- 
dative Assembly has given the party posi- 
tion in the Assembly which we have 
already noticed and which has not been 
‘contradicted, When the ruling party still 
has an overwhelming majority in the 
Assembly, as appears from the record, it is 
odd or strange that ona suggestion that the 
Ministry had lost the confidence of the 
people, the Assembly should in the midst 
-of its work, have been adjourned, just on 
the day it commenced work, for three 
weeks for the Government to consider 
‘whether they would face the people then 
and there for a fresh mandate through a 
fresh General Election. A perusal of 
the Assembly proceedings on 14th Novem- 
‘ber, leaves us with the impression that the 
adjournment putting the Assembly out 
-of action in the circumstances and in the 
particular manner smacks of ulterior 
‘purpose, But, in the circumstances as 
here when they concérn the proceedings 
in the Assembly, a cautious judicial res- 
traint which springsfrom the regard due to 
the House as a whole, forbids us from 
making more critical observations. We 
will be content to observe that in all the 
‘circumstances, the Governor, far from 
being actuated by mala fides or lack of 
bona fides, prorogued the Assembly bona 
_jide and duly, in order to get rid of suchan 
adjournment. Counsel for the petitioners 
relied on six circumstances which were 
set out earlier, in support of his conten- 
tion that the prorogation was not bona fide, 
But, in our opinion, none of the circum- 
stances, taken’ together or separately 
establishes Counsel’s proposition. There 
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is nothing to show that the Governor used 
his power contrary to the manner in which 
it is intended to be exercised. Under the 
rules framed by the Governor under 
Article 166 (3) relating to the distribu- 
tion of Government business, the subject 
of prorogation has been allocated to the 
Chief Minister, We have already held 
that the Governor has no personal res- 
ponsibility in the matter, except to act, 
in the circumstances, on the advice only 
ofthe Chief Minister, It may be that in 
normal circumstances, as a matter of 
practice, the legislative Secretariat, the 
Speaker and Chairman would be informed 
of, or initiate the proposal for prorogation, 
and it would eventually go io the Chief 
Minister, before the Governor. But that 
is only a practice, and the procedure is not 
required by the rules of business or the 
Gonstitution. Also in the circumstances 
one could hardly expect the proposal to 
pass through the Speaker, We do not 
think that there is any substance in the 
charge that the Governor failed to note 
the admitted internal conflict between 
the Speaker and the Chief Minister, and 
ignored the likelihood of a biased version 
being given to him. Under the Consti- 
tution, as we have interpreted it, the 
Governor is bound in the matter of 
prorogation, by the advice of the Chief 
Minister, and as far as we could see 
there is nothing before the Governor 
to suggest that he ignored the likelihood 
of a biased version being given to him. 
The suggestion that the Governor should 
have resorted to rule 174 of the Assembly 
Rules and asked the Speaker to advance 
the sitting of the House, if there was 
real urgent business, loses sight of the 
real state of affairs and presumes that 
the Speaker would have readily respon- 
ded to do it, As to the complaint 
that the Governor failed to see that the 
Ordinances promulgated were not really 
urgent, he has said enough in his counter- 
affidavit on this matter, including the 
fact of the pendency of these petitions 
in this Court, which convinces us that 
there was no such failure on his part. 
So also is the charge against him vague 
and without substance that he failed 
to take note of the significant happenings 
in the State, though outside the House. 
We hold, therefore, that the prorogation 
of the Assembly by the Governor was 
duly and properly made, and was valid. 
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21. The petitions fail and are dismissed 
with costs, Counsel’s fee Rs, 250 in 
each of them, 


S.J. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—T. Ramaprasada Rao 
Ramanujam, FF. 


S. S, Sundaram Chettiar 


——-— Petition dismissed. 
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Mangai Achi through Power Agent 
M.PR. Chockalingam Chettiar 
.. Respondent. 


Civil Procedure Godz (V of 1908), Order 21, 
rule go, Second prowiso—Execution sale under 
a mortgage decree—Application to set aside 
sale by  judgment-debtor—Requirement of 
furnishing security or deposit—Not an invariable 
rule in all cases—Engutry as to valus of security 
and anticipated deficiency on resale—Power 
to dispense with furnishing of Security or 
deposit or restrict it to the extent of deficiency— 
Discretion of Gourt. 


In execution of a mortgage decree, the 
“Gourt while exercising its jurisdiction 
under the first proviso to Order 21, rule 
go of the Civil Procedure Gode need net 
invariably and in all cases call for the 
security or deposit for the totality of the 
amount in the sale warrant. [Para, 6.] 


When the value of the hypotheca as 
ascertained by the Court is sufficiently 
high and the price secured in the public 
sale in Gourt is considerably low, then the 
Court in exercise of its discretion is not 
precluded from relaxing the rigidity of 
the call for security or deposit for the 
€ntire amount shown in thesale warrant 
or that realised. by the sale, The scope 
for the exercise of such discretion ex debito 
justiciae is not ruled out because of the 
saving element provided in the second 
proviso, [Para.7]. 


In view of the terms of the second proviso, 
in the case of a mortgage decree, the 
Court can easily find out the extent 
of the anticipated deficit, and in case 
it finds on enquiry the limits of such a 
deficit it can quantify the same and call 
upon the judgment-debtor to furnish 
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security for the amount or deposit the 
same to cover up the apprehended 
loss, [Para, 7} 


When the Gourt is satisfied that the 
value of the hypotheca is high and the 
justice. of the case required that the 
security or deposit need not be called 
for, then it would be in order to dispense 
with the same entirely or after enquiry 
quantify the anticipated loss and call 
for security for such a reckoned amount. 

[Para. 7.} 


Certainly this would involve an enquiry 
and an investigation and the Courts 
are bound to act wisely and cautiously 
in quantifying the deficiency so that the 
decree-holdér may not be prejudiced 
later, 

Held on facts: The lower Court was not 
right in calling for security without 
adverting to the value of the hypotheca 
and without giving a positive finding 
that the value of the mortgaged property 
will not be sufficient to cover the liability 
on the property including the amount 
for which the property was sold. The 
value fixed by the Commissioner was 
sufficiently high and security should 
not have been demanded as the decree- 
holder had not even attempted to prove 
that in case of resale there is bound to 
be a deficiency. [ Para, 10.] 


Cases referred to:— 


Saradambal v, Arunachalam, (1968) 2 M.L.J. 
266: 81 L.W. 387; Foulkes v. Suppan 
Ghettiar, (1944) 2 M.L.J. 205: 57 L.W. 
477: A.I.R. 1945 Mad. 13. 


Appeal against the order of the Court 
of the Subordinate Judge, Sivaganga, 
dated 8th December, 1969 and made 
in E.A. No. 97 of 1969 and order dated 
24th December, 1969 in unfiled (sic) E.A. 
No. of 1969 in E.P. No. 4 of 1969 In 
O.S. No. 72 of 1961 on the file of the 
Court of the Subordinate Judge, Rama- 
nathapuram at Madurai. 


K. Parasurama Iyer, for Appellant. 


S. Ramasubramaniam, for Respondent. 
The Judgment of the Court was delivered 
by 

Ramaprasada Rao, J.—The appellant. is 
the judgment-debtor, The respondent 
obtained a mortgage decree against the 
appellant in the year 1962 in O.S. No, 
72 of 1961 on the file of the Subordinate 


I} . 


Judge’s Gourt, Ramanathapuram. The 
hypotheca is the cinema theatre in 
Rajapalayam. Admittedly this was 
valued by the Commissioner appointed 
by Qəurt at Rs. 2,91,320. In or about 
1968 when the theatre was brought to 
sale pursuant to the mortgage decree 
the amount due under the decree was 
about Rs. 2,38,695. On the basis of 
the value as fixed by the Gourt, the upset 
price was also fixed but was reduced 
from time to time as there were no bidders 
at such auctions purported to be held 
in execution of the decree, Ultimately, 
on 12th August, 1969, the upset price 
was reduced to Rs, 2,25.000 and the 
property was also sold for Rs. 2,25 000, 
On an earlier occasion this Court had 
to consider whether a sale of this very 
hypotheca in execution of the above decree 
_ for a sum of Rs, 2,100 subject to encum- 
brances was proper. In (K. Ramachandran 
v. 5.5. Somzsundaram Ghettiar and others) 
Anantanarayanan, G. J., and Natesan, J., 
by their order dated 7th March, 1967, 
set aside the sale and found that there 
were certain suspicious circumstances 
which warranted the forced sale being 
set aside, The proceedings that followed 
thereafter and which culminated in 
the impugned sale are the subject-matter 
of the appeal before us. 


2. The appellant contended that the 
property was worth very much more 
than the decree amount and that in the 
sale held on rath August, 1969, it was 
knocked off for a ridiculously low price. 
In those circumstances he filed an appli- 
cation under section 151, Civil Procedure 
Gode, along with his application for 
setting aside the sale under Order 21, 
rule go for an order that the application 
may be accepted without calling for 
any security as required under the rule, 
This was opposed by the respondent 
on the ground that under Order a1, 
rule go it is imperative that such security 
to the satisfaction of the Court for an 
amount equal to that mentioned in the 
sale warrant or to that realised by the 
sale, whichever, is less, has to be called 
for or in the alternative a direction to 
deposit such amount in Court be made. 
The respondent in his counter referred 
to various activities of the appellant, 
characterised by him as unlawful, and 
TEERAA 
1. L.P.A. No. 98 of 1964, 
21 


SUNDARAM CHETTIAR 2, MANGAL ACHI (Ramaprasada Rao, 7.) 


16k 


ultimately he would state that the sale 
having been concluded after geveral 
adjournments no further indulgence 
should be given and if at all the appli-- 
cation under Order ar, rule go filed 
by the appellant has to be entertained, 
it should be done after calling for security” 
or after a direction to the appellant to 
deposit the amount as required under 
the rules, The learned Subordinate 
Judge, Sivaganga, who enquired into- 
the matter, finds that the property was 
valued by the Commissicner at Rs. 
2,91,320 but without advertirg to any 
further facts or material but following 
the imperative mandate under Order 
21, rule go, Civil Procedme Code, was 
of the view that there was no reason. 
to dispense with the security as required 
therein. He ultimately dismissed the 
application with a direction to the appel- 
lant to furnish security for a sum of 
Rs, 2,25,000. It is as against this the 
present appeal has been filed, 


3. Learned Counsel for appellant cone 
tends that it is not incumbent on the 
Court at all times to demand additional’ 
security without considering the merits 
of the case and the material on record, 
His case is that the circumstances of 
the instant case cannot prompt the 
Court to call for fresh security and in 
any event as the value of the hypotheca. 
is far in excess of the decree amount,. 
the lower Court ought not to have 
summarily rejected the application for 
dispensing with the security on the basis 
of the antecedent history of the appellant 
and without adverting to the relevant 
material on record. Learned Counsel 
for the respondent would urge that the 
call for security is well founded and. 
the Court has no jurisdiction to pass 
any other order as the statutory pres- 
cription in Order 21, rule go, enjoins: 
upon the Court to do sa, 


4. As already stated, the application 
in the instant case is made under section 
151, Civil Procedure Code also, Order 
21, rule go reads as follows : 


‘“Where any immovable property has 
been sold in execution of a decree, 
the decree-holder or any person entitled 
to share in a rateable distribution 
of assets or whose intérests are affected 
by the sale, may app:y to the Court to 
set aside the sale on the ground of a 
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materialirregularity or fraud in publish- 
ing or conducting it”. 


-Provided that the Court may, before 
admitting the applicaticn, cal! upon the 
applicant either to furnish security to 
the satisfaction of the Court for an amount 
-equal tc that mentioned in the sale 
warrant or that realised by the sale 
‘whichever is less, or to deposit such 
amount in Court: 


-Provided also that the security furnished 
vor the deposit made as aforesaid, shall 
‘be liable to be proceeded against 
‘only to the extent of the deficit on a 
re-sale of the property already brought 
‘to sale : 


-Provided further that no sale shall 
be set aside on the ground of irregularity 
or fraud unless upon the facts proved 
‘the Gourt is satisfied that the applicant 
has sustained ‘“‘substantial injury by 
reason of such irregularity or fraud”. 


5-6 The first proviso vests in the Court 
discretion to call upon the applicant 
either to furnish security or to deposit 
the amount as mentioned there in Court. 
‘The second proviso has certainly an 
impact on the first proviso, It provides 
as it were a key for interpreting the first 
proviso, It is normal to expect that 
In cases where applications to set 
aside sales on grounds of irregularity 
or fraud are filed and if the Court is 
inclined to hear them, it would call 
for such security as prescribed, but 
having regard to the spirit of the rule 
such security as would be essential in 
the circumstances to avert avoidable 
loss to ‘the decree-holder should only 
bedemanded. No doubt, it is the decree- 
holder who is likely to be involved in 
another proceeding in case the sale is 
set aside with all risks attendant 
uponit, IJtisin this view that the second 
proviso indicates as to how the security 
called for under the first proviso should 
ultimately be dealt with. The (Code 
however is silent as to what the Court 
has to do in certain circumstances when 
it would be extremely harsh and vn- 
reasonable to call for security or deposit 
as prescribed, Whatever may be said 
of ordinary money decrees with which 
we are not concerned in this appeal, 
it appears to us to be chimerical if the 
Gourt at all times and irrespective of 
the expediency of the case before it should 
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insist upon security or deposit for the 
entire amount mentioned in the sale 
warrant, No doubt, it is well accepted 
that in so far as matters are dealt with 
and provided by the Crde the provisions 
therein are exhaustive; but at the same 
time the principle that every prccedure 
has to be understood as permissible 
until exprersly interdicted cr prohibited 
by law has also to be borne in mind. 
In a matter like the one under consider2- 
tion and particularly in the case of 
execution of mortgage decree, it is diff- 
cult to hold the view whether the Court 
while exercising its jurisdiction uncer the 
first proviro to Order 21, rvle go, should 
invariably and in all cases call for the 
security or deposit for the totality of 
the amcunt in the sale warrant as the 
effect of the second proviso considerably 
whittles down such an inelastic inter- 
pretation. On a fair reading of Order 
21, rule go, it can fairly be presumed 
that the Code has not provided at least 
for certain contingencies, 


7, QOnesuch contingency is this, When 
the value of the hypotheca as ascertained 
by the Gourt or its officers is sufficiently 
high and the price secured in the public 
sale in Gourt is considerably low, then 
is the Court in exercise of its discretion 
precluded to relax the rigidity of the 
call for security or Ceposit for the entire 
amount shown in the sale warrant or 
that realised by the sale? The scope 
for the exercise of such discretion ex 
debito justitiae is not ruled out because 
of the saving element provided in the 
second proviso, The language of the 
second proviso is to the effect that the 
security furnished or the Ceposit made 
shall be liable ta be proceeded against 
only to the extent of the deficit on a 
re-sale have some significance and they 
have to be given effect to without being 
totally and lightly brushed aside. If 
effect has to be given to these words, 
it appears to us that, in the case of a 
mortgage decree in any cvent, the Court 
has to construe the limbs of Order a1, 
rule go, in a liberal way and see that 
jestice is not denied becaure of technica- 
lities. In a given care the Gcurt can 
easily find out the extent of the anticipated 
deficit and if it so finds on enquiry the 
limits of such a deficit it could quantify 
the same and call upon the judgment- 
debtor in a mortgage decree to furnish 
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security for that amount or deposit the 
‘same to cover up the apprehended loss, 
Gertainly this would involve an enquiry 
and an investigation and the Courts 
are bound to act wisely and cautiously 
in quantifying the deficiency so that the 
‘decree-holder may not be prejudiced 
later, If the intendment of the rule of 
‘procedure in Order 21, rule go, is to 
‘be understood as inelastic and rigid, 
then the second proviso which is inter- 
twined with the firstappears to be otiose. 
‘Security is asked for only to recompense 
the decree-holder in case he suffers 
loss on a re-sale, Thè second proviso 
to O-der 21, rule go, throws abundant 
light on this aspect, It cannot be said 
that the text and imtendment of the 
‘second proviso was only to make an 
obvious position more clear. It is in 
this context that the impact of the second 
‘proviso aver the first becomes important 
and lends support to the view that the 
‘Gourt while exercising the discretion 
under the first proviso can not only dis- 
pense with power in-an authority which 
can easily be comprehended and spelt, If 
an authority can dispense with the furnish- 
ing of security in a given transaction, it 
has undoubtedly the lesser power to 
dispense with such security, in part, 
490 also where the Qourt is satisfied that 
Jthe value of the hypatheca is high and 
{the justice of the case requires that the 
‘security or deposit need not be called 
|for, then it would be in order to dispénse 
jwith the same either entirely or after 
(enquiry quantify the anticipated loss 
jand call for sécurity for such a reckoned 
amount. It is not as if the Court is 
bereft of such a jurisdiction. In fact, 
the application in the present care was 
filed under section 151, Civil Procedure 
Gode, and the Gourt has inherent powers 
to so ex€rcise and mould its discretion in 
appropriate cases, 


8. Our attention has been drawn to a 
decision of Ismail, J., in Saradambal v. 
Arunachalam!. There the learned Judge 
was not in fact concerned with the manner 
of exercise of discretion of Gourts while 
dealing with an application under Order 
21, rule go. The learned Judge after 
observing that Order 21, rule go, applies 
to every case where an immovable pro- 
perty has been sold—-whether it is in 
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execution of a mortage deciee or any 
other decree, stated as follows: , 


‘In the case of a mortgage decree 
a proper exercise of discretion on the 
part of the execution Court will be to 
direct furnishing of security only if it 
comes to the definite conclusion that 
the value of the property will not be 
sufficient to cover the liability on 
the property, including the amount for 
which the property was sold. So long 
as the lower Court has not come to a 
positive conclusion on this aspect, it 
will not be exercising its discretion 
properly or legally if it directs the 
applicant to furnish security”. 


In so far as money decrees are concerned, 
we respectfully, agree with the ratio 
of a Division Bench of this Court :eported 
in Foulkes v. Suppan Chettiar}, In the course 
of the discussion King, J.. while Cealing 
with the second provico or the thid 
paragraph of Order 21, rule go, expressed 
as follows at page 207: 


“Tt will be obvious from a consideration 
of the third sub-section that it can 
come into operation only in very 
extraordinary circumstances, namely, 
when the Court has Cemanded security 
and then has proceeded to consider 
the merits of the petition and has 
come to the conclusion that the grounds 
urged in the petition justified the setting 
aside of the sale, in other words, when 
the property sold has owing to certain 
irregularities fetched a sum far less 
than it ought to have done. It is 
obvious in these circumstances that 
if the Qourt’s decision is right the 
result of a re-sale is almost certain 
to result in a much larger sum teing 
realised, so that there will be no 
opportunity in the ordinary courre for 
the enforcement of the security against 
the person who has furnished it. 
The third sub-section of rule go there- 
fore can come into operation only in 
the extraordinary circumstances of the 
Gourt being first satisficd thai there 
are good grounds for setting aside 
the sale and then finding, no doubt to 
its extreme surprise, that the result 
of the re-sale is even les satisfactory 
in the matter of the sale proceeds than 





1. (1944) 2 M.L.J. 205 : 57 LW. 477: ALR. 
1945 Mad. 13. 
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the result of the sale which it has set 
aside’’, ` 


e 
The above quotation, to a certain extent, 
supports our view that there may be 
extraordinary circumstances where the 
calling for security for the entire amount 
.as prescribed might cause not only 


considerable hardship but on certain - 


occasions it may negative a just right in 
the judgment-debtor to approach Courts 
for relief or make it impossible for him 
to do so. In any event we are of the 
view that the ratio in Foulkes v. Suppan 
Chettiar}, has to be restricted to sales 
of immovable properties in execution 
of decrees other than mortgage décreer, 


9, A Division Bench of this Court consis- 
ting of Ramachandra Iyer, G.J. and 
Anantanarayanan, J., had occasion to 
consider the scope of the provisos to 
rule go of Order 21. In Santhia Servai 
and another v. M. Ar. Rm. V. Solayappa 
Chettiar®, the learned Judges observe 
as follows : 


“In our opinion, the terms of the proviso 
to Order 21, rule go, Civil Procedure 
Code, which requires security to be 
‘furnished either in respect of the amount 
mentioned in the sale proclamation, 
or in respect of the sale amount would 
be inappropriate in the case of a 
mortgage decree, as there is already 
a subsisting security for the decree 
amount, It may be that in certain 
cases on account of the delaying tactics 
adopted by the judgment-debtor, the 
existing security might depreciate and, 
in such event, it might be considered 
equitable there should be a power in 
Court to demand security for the 
deficiency, viz., between the amount 
realised at the sale and the present 
value of the property. But there is no 
provision in Order 21, rule go, Civil 
Procedure Code, to cover a case of such 
deficiency in security. In the case of 
mortgage decree it willbe apparent from 
the above discussion that a Court can 
be said to be exercising its jurisdiction 
wisely, if it does not demand security 
under the proviso to Order a1, 
rule go, Civil Procedure Gode.” 





1. (1944)2M.L.J. 205 : 57L.W. 477: ALR. 
1945 Mad. 13. 
2. C.M.A. No. 86 and 92 of 1959. 
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Again, Anantanarayanan, G.J. and 
Natesan, J., in Brackath v, The Trivandrum 
Permanent Bank Ltd,1, observed : 


“It is submitted that it is a case of 
mortgage decree and in the case cfa 
mortgage decree, security need not 
be demanded, But it is not an in- 
flexible rule that no security should 
be demanded on an application under 
Order 21, rule go, Civil Procedure 
Code, in thecase of a mortgage decree, 
Cases may differ and require security 
even in the case of mortgage decrees,” 


We find however that the observation 
in Santhia Servai and another v. M. Ar.Rm. V. 
Solayappa Ghettiar?, lend support to the 
view that the Court has got the power in 
appropriate cases to demand security 
only for the deficiency notwithstanding 
the fact that there is no provision in 
Order 21, rule go, Civil Procedure Gode, 
to cover a case of such deficiency in 
security. Ifreally hardship would result 
in literally applying the first proviso 
to the rule, then Courts aie not totally 
bereft of their power and in our view, 
they could, after due enquiry, fix the 
Jeficiency and call for security for such 
deficiency or for a deposit in specie 
of such deficiency. 


10, Having thus set the principles which 
have to be borne in mind in ¢xercising 
discretion vested in Courts under Order 
21, rule go, we are not satisfied that in| 
the instant case the learned subordinate 
Judge was right in calling for security| 
without adverting to the value of the 
hypotheca and without giving a positive}, 
finding that the value of the mortgaged]. 
property will not be sufficient to covert 
the liability on the property including! 
the amount for which the property 
was sold. We agree with the observations 
cited above from the judgment of Ismail, 
J., that as long as there is no definite 
finding or conclusion on the above aspect 
the Court cannot be said to have exercised 
its discretion properly or legally if it 
directed the judgment-debtor to furnish 
security, This is what the lower Court 
did, As already stated, the value as 
fixed by the Commissioner is suffiiently} 
high and we are therefore of the opinion 
that security should not have been de-} 


1. L.P.A. No. 91 of 1964. 
2, C.M.A. No, 86 and 92 of 1959, 


} 
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mancded as the respondent has not even 

Jattempted to prove that in case of re- 
zale there is bound to be deficiency. 
There is therefore no imminent need for 
security and we are of the view that the 
Gourt below has wrongly exercised. its 
discretion in callirg for such sccurity. 
The Givil Miscellaneous Appeal is there- 
fore allowed and the application for 
setting aside the sale will be numbered 
by the lower Qourt and the same disposed 
of in accordance with law expeditiously, 
There will be no order as to costs, 


V.S. Appeal allowed, 





IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. 


PRESENT:—G, Ramanujam, F. 


Mohammed Sheriff Sahib (died) and 
others .. Appellants”? 


Mumtaz Begum Sahiba and others 
Respondents. 
and 
Aswath 


D, 


Appellant. 


Mumtaz Begam Sahiba and others 
.. Respondents. 


Mohamm idan Law—Gift—Oral gift by father 
io minor son—Requtrements—Burden of proof. 
Go-sharers—Possession of one  co-sharer 
when adverse to the others. 


Transfer of Property Act (IV of 1882), 
stars 41—When transferee can have equitable 
-elief. 


The burden of establishing ihe case of 
an oral gift of property by a Muslim 
is on the person who claims exclusive 
right to the property on the basis of such 
gift. Para. 7] 


Mere exclusive possession of a property 
by a co-sharer cannot be adverse to the 
cther co-sharers, For possession of any 
cne co-sharer to become adverse to the 
‘others, the possession or occupation must 
‘be something more than mere exclusive 
possession or occupation by such co- 
sharer. The possession must be such 
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that one can infer fiom it an intention 
by the person in possession to keep out 
the others in assert’On of an exclusive 
and hostile title in himself to the property 
‘o the Knowledge of the other co-sharers 


[Para, 10.] 


For a transferee to invcke the equitable 
frinciple contained in section 41 of the 
Transfer of Property Act, hc must show 
(i) that his purchase was fiom an ostensible 
cwner of the property with the consent, 
“xpress or implied, of the 1eal owner, 
(îi) that he was a bona fide purchaser for 
value without notice of the title of the 
real owner, (#2) that he had made due 
and reasonable enquiries to ascertain 
hat the transferor had the requisite 
power to make the transfer, and (i) 
that he had acted in good faith. For this 
purpose the transferee must adduce 
acceptable evidence at the time of the 
trial that what he has averred in the 
written statement is true. The Court 
cannot go by the mere averments in the 
pleadings. [Para, 11.] 


Cases referred to: 


Ameeroonnissa v. Abadoonnissa, ( 1874-75) 
2 I.A. 87; Alamanayakunigari Nabi Sab v. 
Murukutt Panish, (1915) 29 M.L.J. 733: 
29 I.C. 439 ; Katheessa Umma v. Narayanath 
Kunhama, (1964) 4 S.G.R. 549: A.I.R. 
1964 S.G. 275 ; Azeshabi v. Kathoonbi, 
I.L.R. (1966) 1 Mad. 187: ALR. 1966 
Mad. 462; Mt. Fatma v. Mt. Autun, 
ALR. 1944 Sind 195; Chamrunnissa 
Begum v. Fathima Begum, (1968) 1 M.L.J. 
470: ILL.R. (1968) 1 Mad. 64: AIR. 
1968 Mad. 367; Ibrahim Bivi v. Pakkir 
Mohideen, (1969) 1 M.L.J. 578: ALR. 
1970 Mad. 17; Kamar-Unnissa Bibi v. 
Hussaini Bibi, 1.L.R. (1881) 3 All, 266 - 
Pertasamt v. Varadappa, (1950) 1 M.L.J , 
225: ALR. 1950 Mad. 486: Bharat 
Dharma Syndicate v, Harish Chandra, 64 
L.A. 143 : (1937) 2 M.L.J. 650: ALR. 
1937 P.G. 146; Bishundea v, Seegoni Rai, 
1951 S.C.J. 413: 1951 S.CR. 548: 
A.LR, 1951 S.C. 280; Ameer Bibi v. Chinn- 
ammal, I.L.R. (1968) 1 Mad. 533: 
(1967) 1 M.L.J. 461: A.T.R. 1968 Mad. 
83; Beyas Singh v. Ramianam, ALIR. 
1961 Pat. 16; Ramcoomar Kundoo v. 
McQueen, (1872) I.A. (Supp.) 40 ; Sethu- 
madhava Ayyarv. Bacha Bibi, 111 I.G, 539: 
A.IL.R. 1928 Mad. 778, 
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Appeals against the Decree of the City 
‘Civil Gourt (Additional Judge), Madras 
in Appeal Suit No.: 266 of 1964, preferred 
against the decrée of the City Civil 
Court (Additional. Judge), in Original 
Suit No. 538 of 1960. 

S.K. Ahmad Meeran and M.A. Hofiz, 
for Appellants in S.A. No. 24 of 19f6. 
A. Sundaram, M.A. Sathar Sayeed and Syed 
Feemathullah, for Respondent in S.A. 
No. 24 of 1966. l 
N.C. Raghavachari, N.C. Varadachari, N.G. 
Ananthachari, A. Sundaram Iyer and M.A. 
Sathar ‘Sayeed, for Appellant in S.A. No. 
414. of 1966, 
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S.K. Ahamed Meeran; N.A. Hafiz, fcr. 
Respondent in S.A. No. 414 of 1966. 


The Court delivered the followir g 


JupamENT:—These are two appeal: filed. 
by the third and rath’ defendants res- 
pectively in O.S.No. 538 of 1960 on the 
file of the City Civil Court, Madras. 
That was a suit filed by one Mumtaz 
Begum Sahiba, the first respondent in 
both the appeals for partition of the suit 
property and for separate possession of 
her 1/36th share therein as also for mesne 
profits, ‘The’ genealogy given below 
shows the relationship between the parties. 
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The circumstances in which the plaintiff 
made such a claim are there: The plain- 
tiff is the widow of one Mohidcen 
Sheriff Sahib whose other three sons 21€ 
the first defendant who dicd during the 
pendency of the suit and whose legal 
representatives are defendants 13 to 15, 
Khader Sheriff (deceased) whose legal 
representatives are defendants 4to 6 and 
Mohammed Sheriff, the third defendant. 
‘Defendants 7 and 8 are the sons of the 
plaintiff. The second defendant is the 
only daughter of Sheriff Ahmed Sahib. 
‘The fourth defendant also died during 
the pendency of the suit and his legal 
representatives are defcndants g to 11. 
“The rath defendant is an alienee of a 
-portion of the suit property from the third 
defendant, It was the plaintiff’s case that 
the suit property originally belonged to 
Shariff Ahmed Sahib, that on his death 
it devolved on his four sons and daughter, 
that she, as the widow of one of.the sons 
-was entitled to ashare in the suit property 
that the third defendant who happened 
to be in the management of the suit 
-property had falsely set up an oral gitt 
‘(hiba) in his favour by his late father, that 
the said gift was neither true nor valid 
.and that the purported sale by the third 
defendant in favour of the 12th defencant 
of a portion of the suit property was not 
‘binding on her and other sharers, She 
therefore claimed the relief of partition 
and separate possession of her share in the 
‘suit property. 


2, The first defendant after filing a writ- 
ten statement supporting the plaintiff’s 
‘Claim died pending the suit, Except 
defendants 3 and 12 the other defendants 
either remained ex parte or supported the 
case of the plaintiff. The third defendant 
resisted the suit contending that his 
‘father has made a valid gift of the suit 
property in his favour a few months prior 
to his death, that ever since the date of the 
said gift he was in exclusive possession and 
‘enjoyment of the property in his own right 
-and that, in any event, he has acquired 
-valid title to the suit property by adverse 
~possession. The reth defendant who is 
an alience from the third defendant of a 
-portion of the suit property claimed that 
‘he is a bona fide purchaser for value from 
the third defendant without any notice of 
the alleged rights of the plaintiff and 
_ others and that, therefore, he is entitled 
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to the benefits of section 41 of the Transfer 
of Property Act, 


3. The trial Court found, on a consi- 
deration of the evidence, that the third 
defendant was a major at the time of the 
alleged oral gift by the father and that the 
third defendant‘was in possession of the 
suit property ever since the date of the 
said gift and that, in any event, he had 
acquired title to the suit property by 
adverse possession. It zlto accepted the 
claim of the 1ath defendant thet he is a 
bona fide purchaser for value without notice 
of the plaintiff’s rights and that, therefore, 
he was entitled to the benefit of section 41 
of the Transfer of Property Act. In that 
view it dismissed the plaintiff’s suit. 


4. On appeal, however, the lower appel- 
late Gourt found on a fresh appraisal 
of the evidence that the third defendant 
was a minor at the time of the alleged 
oral gift by the father, disagreeing with 
the finding given by the trial Court that 
the third defendant was a major at that 
time; The question whether the third 
defendant was a minor at the relevant time 
being a finding of fact, I have to proceed 
on the basis of the finding given by the 
lower appellate Court, The lower appel- 
late Court went into the question as to 
whether the oral gift set up by the third 
defendant has, in fact, been established, 
After analysing the evidence on this aspect, 
the lower appellate Gourt held that the 
factum of oral gift has not been duly esta- 
blished, Itfurther went into the question 
as to whether in any event the alleged oral 
gift would be legally valid, and found 
that in view of the fact that the third 
defendant having been a-minor at the 
time of the oral gift, he could not have 
validly accepted the same, The following 
observations of the lower appellate Court 
shows how the question of the validity 
of the gift was ‘dealt with: 


“One of the essentials which the third 
defendant has to establish to sustain the 
case of gift is that he accepted the gift 
even ifitis true, for, atthe time of the 
alleged gifthe wasaminor. Even con- 
ceeding for the sake of argument that he 
was a major at the time of the alleged 
gift, it is necessary to examine whether 
there was..a valid acceptance.” 


Then it considered the evidence of the 
third defendant himself and found that 


-Å 
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even on his own admission in cross-examis 
nation that he took possession of the suit 
property only after the death of his father, 
it must be held that there was no accept- 
ance of the gift by the third defendant dur- 
ing the donor’s lifetime. The lower 
appellate Court, however, did not permit 
the third defendant to put forward a 
new plea that he was a minor at the time 
of the gift and that; therefore, his father, 
the donor, accepted the gift and continued 
in possession on his behalf, on the ground 
that a person having put forward the 
‘case that he accepted the gift on the basis 
that he was a major cannot be allowed 
to give up that case and put forward a 
new case that he was a minor at the time 
of the gift and that someone accepted the 
gift on his behalf or that the donor con- 
tinued in possession after the date of the 
alleged gift on behalf of the donee. 


5. Itis not possible for me to uphold the 
view of the lower appellate Court on this 
aspect of the case, that is, on the question 
of the alleged: gift being invalid on the 
‘ground that the third defendant was a 
minor at the time of the gift and that, 
therefore, there could not have been any 
valid acceptance by him, to make the 
‘gift valid, Even on the basis of the finding 
of the lower appellate Court that the 
third defendant was a minor at the time of 
the gift, the validity of the gift cannat be 
assailed merely on the ground that there 
was no acceptance cn behalf of the minor. 
Tt is true that the three essentials to the 

validity and completion of the gift are: 
(1) declaration of gift by the donor; 
(2) an acceptance of the gift, express or 
implied by or on behalf of the donee; and 
(3) delivery of possession of the subject 
of the gift by the donor to the donee. 
But there is an exception to this general 
rule in the case of gifts made to a minor 
by the father. Mulla in his treatise on 
Principles of Mahomedan Law, 16th 
edition, in paragraph 155 dealing with 
‘gifts to a minor by father or other guardian 
‘Says: 


“No transfer of possession is required 
in the case of a gift by a father to his 
minor child or by a guardian to his 
ward, All that is necessary is to 
establish a bona fide intention to give,” 


In paragraph 156, dealing with gifts made 
to a minor by a person other than his 
‘father or guardian, it is stated that: 

22 


169 


“A gift to a minor or to a lunatic bya 
person other than his father or guardian 
may be contemplated by delivery of 
possession to the father or guardian. A 
gift will also be complete when a minor, 
who has attained discretion, himself 
takes possession.” 


The above passages indicate that in cases 
of gifts to a minor by the father, no delivery 
of possession is required and that in cases 
of gifts to a minor by z person other than 
the father or guardian, the gifts could be 
accepted by the minor if he has attained 
discretion or by the father or guardian on 
his behalf. In Ameeroonnissa v. Abadoon- 
nissat, it has been stated: 


“Where there is on the part of a father 
or other guardian a real and bona fide 
intention to make a gift, the law will 
be satisfied without change of possession, 

- and will presume the subsequent hold- 
ing of the property to be on behalf of the 
minor,” 


In Alamanayakunigari Nabi Sab v. Murukuti 
Panish?, it has been observed: 


“The rules of law relating to pessession 
appear abstruse and complex owing 
to the failure to direct the enquiry to 
_the ultimate use to which the subject of 
gift has been put and to determine 
whether or not it was the donee who 
has derived benefit from the property 
after the gift, The Jaw is not made up 
of unmeaning technicalities, It is not 
abstruse and removed, from the com- 
mon course of events and human con- 
duct.” 


In Katheessa Ummav. Narayanath Kunhama?, 
the Supreme Court, while Cealing with a 
case of a gift by a Mahomedan husband 
to his minor wife, ¢xpressed the view that 
as the intention to make the gift was clear 
and manifest because it was made by a 
deed which was registered and handed 
over to the mother of the minor in whose 
charge the minor wife was living at that 
time, the gift was valid even without 
actual transfer of possession. In Azeshabi 
v. Kathoonbi*, Ramamurti, J., has gone-to 
the extent of holding that the minor could 





(1874-75) 2 L.A. 87 at 104. 
1915) 29 M.L..J. 733 at 743: 29 I.C. 439. 
1964) 4S.C.R. 549: ALR. 1964S.C, 275. 
LLR. (1966) 1 Mad. 187: ATR, 1966 
Mad. 462, i 


í; 
2 
3. 
“4, 


170 


himself accept the gift and take possession, 
that under the Mahamadan law a donee 
of a gift was not precluded by minority 
from accepting the gift, and that where the 
document, embodying the intention-of the 
donor to give the property in gift was 
delivered by the donor to the donee and 
accepted by him it amounted to accept- 
ance of the gift on his part, The learned 
Judge has relied on the following observa- 
tions of Tyabji, J., in Mt. Fatma v. M. 
Autun! 


“There is nothing in the Mohamedan 
law or outside it which prevents a 
minor from accepting a gift or taking 
possession of property, The principle 
af Mohamedan law which requires a 
gift to be completed by a transfer of 
possession applies equally to movable 
and immovable property. No one 
would contend that a gift of a book or a 
jewel delivered by the donor to the 
minor and accepted by the minor was 
not completed and not valid because it 
was not taken and accepted by the 
minor’s guardian. ‘There is no reason 
for holding that the case is different 
when the property gifted is a piece 
of land or a house of which a minor 
has in fact taken possession.”’ 


A Division Bench of this Court Ghamrun-- 


nissa Begum v. Fathima Begum?, after 
stating the three essential requisites for a 
valid gift under the Mahomedan law 
to be: (1) declaration of gift by the donor; 
(2) acceptance, of the gift, express or 
implied, by or on behalf of the donee; 
and (3) delivery of such possession of the 
subject of the gift by the donor to the 
donee as the subject of gift is susceptible 
of, laid down that in the case of a gift by 
the father to his minor child or by a legal 

rdian to his ward all thatis necessary is 
to establish a bona fide intention to give 
and no change or transference of posses- 
sion is necessary. In Ibrahim Biviv. Pakkir 
Mohideen®, Alagiriswami, J., had also 
expressed the v'ewthat there is n9 warrant 
for the contention that under Mahomedan 
law whatever may be the subject-matter 
of the gift and whatever may be the cir- 
cumstances in which the gift is made, if 


re 


1. . ALR. 1944 Sind 195at 197. 

2° (1968) 1 M.L.J. 470 : LR. (1968) 1 Mad, 
64 : ATR. 1968 Mad. 367. 

3. (1969) 1 M.L.J. 578 ; A.LR. 1970 Mad. 17. 
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the donee happens to be z minor, there 
should be delivery of possession to the 
guardian ofthe minor, that there is 
nothing in principle or in the decisions 
which compels the view that regardless 
of the father’s indifference, his wayward 
habits and other adverse factors, any 
person who desires to make a gift to the 
minor son could do so only by delivering 
the property to such a father, that it is 
not necessary that in all cases the 
donor should hand over possession to the 
natural guardian of the minor donte, 
and that in proper circumstances the 
donor can either constitute himself as the 
guardian or indicate some person, other 
than the natural guradian of the minor, 
as the guardian of the minor’s property 
and hand over possession to such guardian 
if circumstances are such as to justify such 
a course of action. In view of the above 
well established principle that where the 
gift is by a Mahomedan father to his 
minor son there. need not necessarily be 
any delivery or transference of possession, 
the view taken by the lower appellate 
Court that as the third defendant was a 
minor at the time of the alleged gift, 
and there being no evidence of the father 
constituting himself as the guardian of 
the minor and. taking possession on his 
behalf, the alleged gift should be held to: 
be invalid, cannot be accepted. 


6. However, the question remains as to 
whether the truth of the oral gift has been 
established in this case, The lower appel- 
late Court has, as already stated, found 
that the truth of the gift has not been 
established, For a valid gift the essential 
and primary requisite is a declaration 
of gift by the donor, and it is necessary 
therefore, for the third defendant to 
establish a bona fide intention on the part 
of his father to give the property to him. 
In this case there is no direct evidence of 
the gift. Admittedly there is no docu- 
ment in writing to evidence the donor’s 
declaration, or his intention to give the 
property to the third defendant which is 
the essential ingredient in the case of a. 
gift. Nor is there any evidence as to. 
when, where, and in whose presence the 
alleged donor had made the declaration. 


. of giftin favour of the third defendant. 


The gift is said to have been made by the 
donor just a few months before his death.. 
There was some controversy as tò when 
the donor died, The ‘third defendant 


q] 


himself at one stage stated that his father, 
the donor died in the year 1928, Later 
when he. was confronted with certain 
documents, he admitted that his father 
died on 11th April, 1927. If according 
to him the gift was a few months before 
his father’s death, it should have been in 
the year 1926, As already stated there 
is no direct evidence of any intention of the 
father to give the property, exclusively to 
the third defendant. On the date of 
the alleged gift, the original owner, Shariff 
Ahmed Sahib had four sons and a daugh- 
ter, and there is no reason as to why he 
intended to give the suit property which 
is the only property he had to the third 
defendant exclusively, Besides, in a por- 
tion of the suit property there is a durga 
and a graveyard, Unless a clear inten- 
tion on the part of the donor to confer an 
exclusive benefit on the third defendant 
is proved, it is difficult to assume that the 
donor wanted to give an exclusive right to 
the third defendant in respect of the 
I/4th cewni of land wherein a durga 
and ‘a graveyard had been located, 
Usually the durga and graveyard would 
have been kept for the benefit of all the 
members of the family, and there should 
be some special reason shown as to why the 
father should give it exclusively to one out 
of the four sons. The explanation given 
by the third defendant is that while all 
the others were employed and he alone 
was young and unemployed, the father 
bona fide intended to make the gift of the 
suit property exclusively for his benefit. 
But, there is absolutely no evidence from 
which such an intention on the part of the 
donor could be inferred. The only docu- 
ments produced before the Gourt as 
establishing the allegéd oral gift are 
Exhibits B-2 to B-5. Exhibit B-5 is a 
patta for fasli 1954 regarding the suit 
property issued by P.W. 4, the then land- 
holder—Adayar Zamin in the name of 
the third defendant. Exhibit B-3 is a 
fetter dated 26th October, 1949 by the 


first defendant in favour of the third~ 


defendant admitting the third defendant’s 
right to the property as a donee from the 
father. Exhibit B-4 is an affidavit dated 
23rd October, 1959 by the first defendant 


-wherein he has again affirmed the third - 


defendant’s title to the suit land under an 
oral gift from: the father, : Exhibit, Bag 


is another affidavit dated 2end January). 
1960 executed by one Kassim Ali, that the. 
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former Zamindar of Adayar village, had 
stated that he had transferred the patta 
No. 14 standing in the name of Shariff 
Ahmed Sahib in respect of the suit pro- 
perty to the third defendant as per the 
request of the former, and that he was 
informed by Sharif Ahmed Sahib that 
he had gifted the suit property to the 
third defendant. But there is no expla- 
nation in the affidavit as to when exactly 
the patta was transferred, nor any patta in 
the name of the third defendant after 
such transfer had been produced. The 
earliest patta produced is Exhibit B-5 of 
the year 1944 issued by P.W. 4. The 
question is how far the above documents 
establish the case of oral gift allegcd in 
favour of the third defendant. 


7, It cannot be in dispute that the 
burden of establishing the case of oral 
gift is on the third defendant who claims 
exclusive right to the property on the basis 
ofsuch gift. Even the written statement 
filed by the third defendant is absolutely 
vague as to the exact date of the gift and 
the date of death of his father. There is 
absolutely no evidence as to the state of 
mind. of the alleged donor at the relevant 
time, It is also significant to find that 
there is no iota of evidence to show that 
at any time Shariff, who is admittedly an 
educated and English knowing man and 
who lived up to the age of 81, expressed 
his intention to any one to make a gift of 
the suit property in favour of the third 
defendant. It has been admitted by the 
third defendant in cross-examination that 
his father was managing the suit property 
till his death and that cnly after his death 
he came to take posesssion of the same. 
The question is whether merely on the 
strength of the two affidavits Exhibits 
B-2 and B-4 and the letter Exhibit B-3 
and the patta Exhibit B-5 of the year 
1944 the third defendant can be said to 
have established the oral gift which he 
pleads, There was considerable contro- 
versy as to whether the affidavits Exhibits 
B-2 and B-4 and the letter Exhibit B-3 
are admissible in evidence and as to their 
evidentiary value before the Courts- below. 
Though the trial Court accepted these 
documents as relevant, the lower appellate 
Court took the view that evidentiary 
value of these documents is practically nil. 
As a matter of fact, the lower appellate 
Court specifically says that the document, 
Exhibits B-3 and B-4 are utterly unreliable, 
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as it has not been explained by the third 
defendant as to the circumstances under 
which these documents were obtained, 
As pointed out by the Judicial Committee 
in Kamar-Unnissa Bibi v, Hussaini Bibi, 
whenever an oral gift is set up after the 
death of the alleged donor, the Court is 
bound to watch with the greatest care, 
perhaps even with suspicion, if the case had 
rested upon the oral testimony alone. 


8.-I am inclined to agree with the 
approach made by the lower appellate 
Court in its appreciation of the oral evi- 
dence in the case to find out whether the 
truth of the oral gift has been established, 
In this case apart from the evidence of the 
third defendant there is practically no 
other independent oral evidence to esta- 
blish the oral gift, and the only material 
on which the Court is asked to infer an 
oral gift are the documents set out above, 
On the question whether the affidavits 
Exhibits B-2 and B-4 and the letter 
Exhibit B-3 are admissible in evidence, 
the learned Counsel for the appellant refers 
to sections 13 (a) and 32 (7) of the 
Evidence Act and relies on the decision 
in Periasami v. Varadappa®, wherein 
Raghava Rao, J., held that the term 
“transaction? in the realm of law, is 
an act affecting the legal rights and is not 
confined to a dealing with property bet- 
ween two persons inter vivos but can, 
without any strain on the language, be 
‘taken to include a testimony dealing with 
the property. In that case a statement 
made in a will by a testator that the pro- 
perty dealt with thereunder is his property 
was held to be admissible in evidence 
under section 13 (a), as also under section 
32 (7) of the -Evidence Act. Taking 
support from that decision, Mr. Ahmed 
Meeran contends that the affidavits and 
the letter should be taken as transactions 
coming within the scope ofsections 13 (a) 
and 32 (7) of the Evidence Act. But it 
appears to be unnecessary to go into the 
admissibility of these said documents in 
detail, as in my view, eveniftheyare rele- 
vant they are not sufficient to establish the 
factumof gift by the father in favour of the 
third defendant. These affidavits and letter 
are said to have been taken from the 
first defendant and another, as the third 





1. DLL.R. (1881) 3 All. 266. 
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defendant wanted to mortgage or sell the 
property. But nothing happened till the 
third defendant sold a portion of the pro- 
perty to the reth defendant just before 
the suit, The first defendant is only one 
of the four sons and it is not stated as to 
why the affidavit and letter was taken only | 
from him. If really the third defendant 
wanted his title based on the oral gift 
affirmed, normally he should take such 
letters or release deeds from the other 
sons and daughter of Shariff Ahmed 
Sahib. As a matter of fact, the affidavit 
and the letter given by the first defendant 
is attacked by the plaintiff on the ground 
that they have been obtained from him 
by exercise of undue influence and coer- 
cion, taking advantage of his old age and 
impecunious circumstances, Of course, 
the third defendant has denied that there 
was any undue influence exercised on the 
first defendant, while getting the affidavit 
and the letter. But the first defendant him- 
self has filed a written statement in this suit 
to the effect that the letter and the affida- 
vit had been taken from him under undue 
influence and duress. But, unfortunately 
he died before the trial could commence. 
The lower appellate Court comments on 
the fact that the third defendant has not 
denied specifically the plaintiff’s aver- 
ments that the affidavit and the letter 
Exhibits B-4 and B-3 respectively have 
been obtained from the first defendant by 
undue influence and coercion and that the 
written statement of the third defendant 
is quite silent about it. The learned 
Counsel for the appellant (third defen-, 
dant) very strenuously criticises that 
observation of the lower appellate Court 
and states that there are no clear aver- 
ments and allegations of coercion and 
undue influence in the plaint and that, 
therefore, the third defendant is not 
called upon to specifically deny the same. 
9, The learned Counsel refers to the 
decision in Bharat Dharma Syndicate v. 
Harish Chandra! and Bishundeo v. Seogent 
Rai?, in support of his -proposition that 
unless there are specific and definite 
allegations in relation te fraud and undue 
influence and there isaspecifie issue in that 
regard, it is not necessary for the opposite 
party to adduce evidence in rebuttal. 








1. 64 LA. 14 :(1937)2M.L.J. 650: AIR. 
(1937) BC 146. °° 
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In Bharat Dharma Syndicate v. Harish 
Ghandra*, it has been observed. that where 
a litigant prefers charges of fraud or other 
improper conduct against the other party 
the Tribunal which is called upon to 
decide such issues should compel that 
litigant to place on record precise and 
specific details of those charges and this 
practice should be insisted upon by the 
Court even if noobjection has been taken 
by the other parties who are interested 
in disproving the accusations. In Biskun- 
deo v. Seogent Rai?, their Lordships 
ofthe Supreme Court had laid down that 
in cases of fraud, undue influence and 
coercion, the parties pleading it must 
set forth full particulars and the case 
can Only be decided on the particulars as 
laid, that there can ‘be no departure from 
them in evidence and that general and 
vague allegations are insufficient even to 
amount to an averment of fraud, coercion 
and undue influence of which any Court 
ought to take notice however strong the 
language in which they are couched may 
be. It is a well established rule that 
wherever a party sets up fraud, undue 
influence and coercion as vitiating a 
particular document, the allegations 
should not be vague and indefinite but 
‘should be specific and clear, But in this 
case we are not concerned with any docu- 
méntoftitle. The plaintiff merely antici- 
pates that the third defendant might rely 
on the affidavits and the letter referred 
to above and. states that those documents 
could not-be accepted on their face 
value in view of the fact that they heve 
been procured under certain vitiating 
Circumstances, It is for the third defen- 
dant, who invites the Court to accept the 
sam€ aS a strong piece of evidence in his 
favour to prove the truth of the gift to 
establish that they were taken from the 
. first defendant and another in the usual 
and normal course, I am, therefore, in 
entire egreement with the view taken by 
the lower appellate Court that the truth 
of the oral gift set up by the third defen- 
dant has not been established, 
ro, The next question is whether the 
third defendant has perfected title to the 
suit property by adverse possession. It 
is the case of the third defendant that he 
has been in exclusive possession of the 


4. (1937) 2M.L.J.650 : 640A. 143: ALR. 
P.C. 146 


1937 P.C. 146. 
2. 1951 S.C.J. 413: 1951 SCR. 548: 
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suit property ever since the date of 
death of his father and that, therefore, his 
possession should be taken to be gdverse 
to that of his brothers and only sister. 
He relies on the patta issued by the Settle- 
ment Authorities, But, it is seen that on 
the. objections taken by some of the 
brothers of the third defendant the 
patta has been transferred in the joint 
names of all the heirs of Sheriff Ahmed 

Sahib in appeal by the Settlement Officer, 

and the third defendant is canvassing 
the issue of joint patta before the Board 

of Revenue. It is the case of the plaintiff’ 
that the third defendant has not been in 
exclusive possession of the suit .property 
but he was in management on behalf of 
the other sharers, But there is no evi- 
dence. on the side of the plaintiff to show 
that the other sharers ever contributed to 
the expenses or received their share of the 
income from the third defendant. There 
is however, no evidence as to what use 
the land was put to. Though the third 
defendant would say that he raised certain 
mango and other trees, there is absolutely 
no acceptable evidence, either oral or 
documentary, to prove that he was really 
cultivating the lands, It may be that" 
he was taking the usufructs from the trees. 
said to have existed on the suit land all 

these days. But the mere possession by 

the third. defendant of the suit property 

cannot be said to be adverse to the other 

sharers, As pointed out by Natesan, J., inf 
Ameer Bibi v. Ghinnammal+, in cases of co- 

owners there is unity of possession, that 

is, possession of one of the co-owners js 

possession of all of them and in order that 

possession of any one becomes adverse 

against others there must be something 

more. than mere exclusive possession or 

occupation by such a person and the 

nature of possession by one co-owner to 

become adverse and bar the rights of 

other co-owners must be such that one 

can infer from it an intention by such 

person in possession to keep out the 

others in assertion of an exclusive and 

hostile title in himselfto the property. In 

this case there are no materials to show 

that the third defendant dealt with the 

suit property as his exclusive one to ihe 

knowledge of all the other sharers, until 
he attempted to alienate the property 

ta third parties just before the suit and 

.L.R. (1968) 1 Mad. 533 : (1967) 1 M.L.J:. 
I.R. 1968 Mad. 83. se! 4 
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his possession accompanied by any act 
-which can amount to an ouster or giving 
notice to his co-sharers that his possession 
is adverse, cannot be construed as adverse 
possession. I am, therefore, in entire agree- 
‘ment with the view taken by the lower 
appellate Court that the third defendant 
has not perfected title to the suit property 
by adverse possession. 


ax, In Second Appeal No. 414 of 1966 
filed by the 12th defendant the question as 
to whether he is entitled to the benefits 
of section 41 of the Transfer of Property 

1Act has to be considered. For a transferee 

to invoke the equitable principle con- 

\tained in section 41 of the Transfer of 


‘conditions: (1) that his purchase was from 
Jan ostensible owner of a property, with 
Ithe consent express or implied of the real 
owner; (2) that he is a bond fide purchaser 
|for value without notice of the title of the 
real owner;-(3) that he made due and 
reasonable enquiries to ascertain that the 
{transferor had. the requisite power to 
‘make the transfer; and (4) that he has 
“acted in good. faith, It is true that the 
case of the 12th defendant in the written 
statement was that he has purchased a 
portion of the suit property from the third 
defendant who was held out to be an osten- 
sible owner impliedly by the c ther sharers 
for a long number of years, that he made 
due enquiries and was satisfied that the 
third defendant had the requisite pawer ta 
deal with the property, and that he has 
acted in good faith and bona fide in 
having purchased the property from the 
third defendant who has been in undistur- 
bed possession of the property ever since 
the date of death of his father, But the 
rath defendant did not examine himself 
nor did he examine any other witness on 
his behalf to establish those averments 
made in the written statement. As it is, 
the rath defendant’s averments that he 
has acted in god feith’in purchasing the 
-property from the third defendant and 
that he is a bona fide purchaser without 
notice of the third defendant’s defect in 
title to the entirety of the property, 
and that he made sufficient enquiries and 
scrutinised the affidavits given by the 
eldest brother of the third defendant in 
support of his claim that he has acquired 
the property under an oral gift-from the 
father, stand unproved, Itis well known 
ithat the averments in the pleadings -will 
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not amount to actual proof of the same. 
Therefore, unless the 12th defendant ee 
adduced acceptable evidence at the 
trial that what he has averred in his 
written statement is true, the Court 
cannot go by the mere averments in the 
written statement and uphold his claim 
on the basis that the conditions requisite 
for the applicability of section 41 of the 
Transfer of Property Act had been satis- 
fied in this case, It is for this reason 
that the lower appellate Court states: 


‘The rath defendant avoided the witness 

box and did not make himself available 
for cross-examination by the plaintiff 
to find out what reasonable care he took 
to ascertain that the third defendant 
had power to sell and on what basis he 
acted in good faith so as to entitle him 
to claim the benefits of section 41 of the 
Transfer of Property Act.” 


Normally the onus is on the rath defen- 
dant to establish that he is entitled to the 
benefit of section 41 of the Transfer of 
Property Act, and I agree with the lower 
appellate Court that he has not discharged 
that onus by adducing necessary evidence 
that he took all due and necessary care 
to ascertain whether the third defendant 
had the requisite power to transfer. The 
learned : Counsel for the rath defendant 
however contends that even though the 
rath defendant has not adduced any 
evidence apart from the averments in his 
written statement, it can reasonably be 
assumed that he made due and reasonable 
enquiries before he purchased the pro- 
perty by paying a huge amount of 
Rs. 11,097 and that the avermeénts in the 
written statement not having been con- 
troverted by the plaintiff by filing a reply 
statement, those should be taken as 
having been admitted by the plaintiff. I 
am not inclined to accept that the aver- 
ments in the written statement could be 
taken as the- basis of the 12th defendant’s 
claim to have the equitable relief under 
section 41. The 12th defendant has stated 
therein that he saw the patta given in 
favour of the third defendant and also 
the mortgage executed by him in relation 
to the property. He also found that the 
third defendant, has been in exclusive 
possession of the property without—any 

uestion: or- interference’ by-. the ' other 
sharers and that from all these facts‘ he 
was reasonably led to believe that the. 
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third defendant was the true and exclusive 
owner of the property, But the written 
statement is not specific as to which patta 
the rath defendant saw at the time of his 
purchase. The sale in favour of the 
12th defendant by the third defendant 
was under Exhibit A-1o dated gth Decem- 
ber, 1960. The rath defendant should 
have been aware that the suit lands are 
situate in an erstwhile estate—Adayar 
Zamin from the patta Exhibit B-5 of the 
year 1944, and that the third defendant’s 
title if any could arise only if he gets 
ryotwari patta under Madras Act XXVI 
of 1948. Naturally the rath defendant 
could have called for the patta issued by 
the Settlement Authorities under ‘that 
Act. As a matter of fact it is found: that 
though at the time of the preliminary 
enquiry by the Settlement: Enquiry 
Tahsildar patta was directed to be granted 
in March, 1959 under Exhibit B-6 to the 
third defendant, later, on objections taken 
by the other sharers a joint patta has 
actually been issued vnder Exhibit B-7 
dated 25th May, 1960, in favour of all 
the sharers. It may be that the reth 
defendant merely proceeded on the basis 
of the third defendant’s possession of the 
suit ‘property all there years and also the 
affidavit and letter given by his ‘brother 
as proof of the third defendant’s title, 
If the affidavit given by the eldest brother 
was taken as the basis of the third defen- 
dant’s title by the rath defendant, he 
should be taken to have been negligent 
in that he did not insist on such letters 
being given by the other sharers also, 
The only other factor that might have 
induced the rath defendant to think that 
the third defendant was the real owner is 
the factum of possession. But though 
possession ‘is material to find out whether 
the third defendant was an ostensible 
owner with the implied consent of the 
other co-owners, that alone is not con- 
clusive and final. The learned Counsel 
relies on the decision in Beyas Singh v. 
Ramianam1, in support of the ‘plea that 
the rath defendant has taken sufficient 
care and caution so as to enable him to 
invoke section 41. The learned Judge in 
that case stated: 


The care required of a transferee 
under the. third condition mentioned 
above must be the kind of care which 
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an ordinary man of business is expected 
to take. If the ostensible owner is in 
possession of the property and he also 
produces the title deed, the transferee 
cannot be expected to make any search- 
ing €nquiry in the absence ofany ground 
for suspicion that the transferor may 
not been the real owner.” 


But the same learned Judge has stated 
later that : 


“the standard and nature of the neces- 
sary enquiry by the transferee must, 
therefore, vary according to the diffe- 
rent circumstances of each case,” 


As pointed out by their Lordships of the 
Judicial Committee in Ramcoomar Kondoo 
v. McQueen: 


“the circumstances which should 
prompt enquiry may be infinitely 
varied; but without laying down any 
general rule, it may be said that they 
must be of such a specific character that 
the Court can place its finger upon 
them, and say that upon such facts 
some particular enquiry ought to have 
. been made. It is not enough to assert 
generally that enquiries should be made 
or that a prudent man would make 
€nquiries...... i 


The learned Counsel also referred to the 
decision of å Division Bench of this Court 
in Sethumadhava Ayyar v. Bacha Bibi?, 
where it was expressed that the ordinary 
standard of diligence required for ascer- 
taining whether the transfe10r has power 
to transfer is calling for the title under 
which he claims and inspecting the title 
deeds and that if in the document itself 
produced as the title deed for the inspec- 
tion of the transferee there is any indica- 
tion, anything to put the transferee on 
notice or enquiry, with regard to the exist- 
ence of some other document having 
regard to which any infirmity in the title 
of the transferor may be regarded as 
indicated, then the matter might concei- 
vably be otherwise and that the reason- 
able care prescribed by section 41 should 
have reference only to the reasonable care 
to see whether by the terms under which 
the ostensible ownership itself is consti- 
tuted and power to transfer is given or 
possessed, But as already stated we have 


| 
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no evidence in this case of caution taken 
or the enquiry made by the rath defen- 
dant at the time of his purchase under 
Exhibit A-10, It is not possible for the 
Court to conjecture or surmise as to 
wwhat should have happened or what would 
have been done by the 12th defendant at 
the time of the purchase, I therefore 
feel inclined to accept the view of the 
lower appellate Court that the 12th 
defendant is not entitled to the equitable 
relief under section 41 of the Transfer of 
Property Act. 

az. However, it cannot be disputed that 
the rath defendant will have the equitable 
right of having the land purchased by bim 
allotted to the share of his vendor as far as 
it is practicable at the time of the division 
and passing the final decree, 

a3. ‘The result is, both the second appeals 
are dismissed, but, in the peculiar cir- 
cumstances of this case, without costs, 
No leave. 


P.S.P. 
IN THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. i 
PRESENT: —M.M. Ismail and K.S. Palani- 
swami, JF. 


The Madras State Bhoodan Yagna 
Board having its Office at Madurai 
through its Chairman Appellanti ® 





Appeals dismissed. 


v. 


Subramania Athithan, Minor 
and others — Respondents. 


(A) Hindu Law—Joint family—Suit for 
partition—Gift by manager of family property 
to chrrity—Incompetent—Reasonableness of 
quantum irrelevant. 


The law is well-settled that the manager of 
a Hindu joint family has no power to 
make a gift of joint family property for a 
charitable purpose, The extent of pro- 
perty gifted, whether it is reasonable or out 
of proportion cannot, therefore, arise for 
consideration. [Para, 2.] 


(B) Hindu Succession Act (XXX of 1956), 
sections 30 and 4—Gift of joint family property 
by manager—Aect inapplicable—Gift not valid 
even to the extent of manager’s interest, 





*App. No. 604 of 1965.. 18th September, 1972, 
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Though under section 30 of the Hindu 
Succession Act, 1956, a member of a 
Hindu joint family can make a will 
of his interest in joint family property, 
the principle of the section cannot be 
extended to the case of a gift, which is a 
transfer inter vivos. The Act has not 
made any provision for making a gift by a 
manager of joint family, and as such, a 
gift of joint family property by the 
manager cannot be upheld by invoking the 
principle of section 30 even to the extent 
ofhisinterestin the property, [Para.3.] 


(G) Madras Bhoodan Yagna Act (Madras 
Act XV of 1958), section 16 and Madras 
Bhoodan Yaena (Amendment) Act (Madras 
Act XXXVI of 1964,), section 11, third proviso 
—Gift of joint family property by manager to. 
Bhoodan Yagna—Gift incompetent—Avoidance 
by junior members—Procedure in Act inapplt- 
cable. 


It is only where a donation is of property 
belonging to the donor within the meaning 
of section 16 (1) (a) of the Madras 
Bhoodan Act that the other provisions of 
the Act will be attracted. Hence the 
procedure prescribed by the Act need not 
be followed for avoidance of a gift by a 
Hindu joint family manager of joint family 
property to the Bhoodan Yagna. 


It is only where a copy of the order con~ 
firming the declaration by the owner has 
been registered as contempleted by the 
third proviso to section 11 of the Madras 
Bhoodan Yagna (Amendment) Act of 
1964, that the right, title and interest of 
the donor in the land donated will stand 
transferred to and vest in the State Board 
or the Sarvodaya Panchayat as the case 
may be, but not where there was no 
evidence ofsuch registration. [Para. 5.] 


Case referred to: 


Guramma Bhratar Chanbasappa Deshmukh 
and others v. Mallappa Ghanbasappa and 
another, A.I.R. 1964 S.G. 510. 


Appeal against the decree of the Court of 
the Subordinate Judge of Tuticorin in 
Original Suit No, 31 of 1963. 


X . Mohanand K. Alagiriswami, for Appel- 
ant, 


5, Rathinaswamy, for Respondent: 


Xy 


a] 


‘The Judgment of the Court was delivered 
| 


Palaniswami, #.—The Madras State 
Bhoodan Yagna'Bhoard, represented by its 
Ghairman, the eighth defendant in O.S. 
No, 31 of 1963 on the file of the Court of 
the Subordinate Judge of Tuticorin, is 
the appellant. Plaintiffs 1 to 3 are the 
sons and the fourth plaintiff is the wife of 
the first defendant. The suit was laid 
for partition of the plaint properties into 
four shares and for allotment of three 
shares to plaintiffs 1 to 3, with provision 
for maintenance of the fourth plaintiff 
and for the marriage expenses of the 
‘daughter of the first defendant, The 
‘first defendant executed three gift deeds, 
iiz., Exhibits B-1 to B-3, all on 2oth 
October, 1954, in favour of the Bhoodan 
“Yagna started by Acharya Vinobhaji 
in respect of certain family properties, 
The main contest was regarding the vali- 
‘dity and binding nature of these gift 
-deeds. The plaintiffs contended that 
‘these gift deeds were not binding upon 
‘them and that plaintiffs 1 to 3 were 
‘entitled to their shares in the items 
‘covered by these gift deeds, The appel- 
‘lant contended that the gifts were made 
‘by the first defendant for charitable pur- 
poses and that the extent covered by 
‘the gift deeds was small, compared, to the 
‘total extent possessed. -by the joint 
‘family and that therefore the gift deeds 
were valid. It was also contended on 
‘behalf of the appellant that the plaintiffs 
‘were not entitled to impugn the gifts 
‘by reason of certain provisions of the 
Madras Bhoodan Yagna Act (XV of 
1958). The trial Court negatived these 
“contentions and granted a decree for 
‘partition of the plaint properties with a 
direction that the maintenance provision 
‘for the fourth plaintiff and the provision 
‘for expenses for the marriage of the sister 
‘of plaintiffs 1 to 3 will be made in the 
‘final decree proceedings. Hence, this 
appeal, 


‘2, Itis not in controversy that the pro- 
perties covered under Exhibits B-r to B-3 
-are joint family properties, Exhibit B-1 
‘relates to items g and ta of ‘plaint I 
‘schedule; Exhibit B-2 relates to item 2 
of plaint ITT Schedule and Exhibit B-9 
relates to item 2 of plaint IV Schedule, 
“The contention of the plaintiffs is that 
the value of the properties covered by 
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these gift deeds is about one-third of the 
total value of the joint family properties, 
whereas according to the appellant, 
the value would be about one-fifth of ° 
the total value of the joint family proper- 
ties. Evenif the gifted properties re- 
present only one-fifth of the value 
of the joint family properties, the ques- 
tion is, whether the first defendant had 
power to make the gifts. The law on the 
subject is well settled. The Supreme 
Gourt in Guramma Bhratar Ghanbasappa 
Deshmukh and others v. Mallappa Chan- 
basappa and another, had dealt with this 
aspect ¢laborately and after referring to 
the texts on the subject and the case law, 
it observed at pages 516 and 517 thus: 


“But what we are concerned with in 
this case is the power of a manager to 
make a gift to an outsider of a joint 
family property, The scope of the limi- 
tations on that power has been fairly 
well setiled by the decisions interpret- 
ing the relevant texts of Hindu Law. 
The decisions of Hindu Law sanctioned 
gifts, to strangers by a manager of a 
joint Hindu family of a small extent 
of property for pious purposes. But no 
authority went so far, and none has been 
placed before us, to sustain such a gift 
to astranger however much the donor 
was beholden to him on the ground 
that it was made out of charity, It must 
be remembered that the manager has 
no absolute power of disposal over 
joint Hindu family property. The 
Hindu Law permits him to do so only 
within strict limits, We cannot extend 
the scope of the power on the basis 
of the wide interpretation given to the 
words ‘pious purposes’ in Hindu Law 
in a different context. In the circum- 
stances, we hold that a gift to a stranger 
of a joint family property by the mana- 
ger of the family is void.” 


In view of this decision, it is not at all 
necessary to consider whether the extent 
of the property gifted by the first defen- 
dant in favour of the eighth defendant is 
reasonable or out of proportion, Even 
if that question arises, we are of the view 
that the first defendant had no right to 
make a gift ofa large extent of such value 
as representing one-fifth of the total value, 
even according to the case of the eighth 


-——— a Laney 
1. (1964) 4 S.C.R. 47: A LR. 1964 S.C. 510. 
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defendant. The evidence of D.Ws. 2 to 6 
is that the total value of the plaint schedule 
properties would be about Rs. 1,64,000 
and the value of the items covered by 
Exhibits B-1 to B-3 would be about 
Rs. 37,000. Even if we accept the values 
as given by D.Ws, 2 to 6, it would be 
seen that the value of the items covered 
by Exhibits B-1 to B-3, is not smal], when 
compared to the total value of the joint 
family property, and therefore on this view 
also, the gifts will have to fail. 


3. Mr. Alagiriswami appearing for the 
appellant contended that the gifts made 
by the first defendant would be valid at 
least to the extent of his share in the joint 
family properties, His submission is that 
under the Hindr Succession Act, the ‘first 
defendant is entitled to make a will 
of his property and if, on the death of the 
first defendant, such a will can take effect, 


there is no reason for not applying the- 


same principle to a case of gift by the 
first defendant. It is true that section 30 
of the Hindu Succession Act confers power 
upon a member of a joint family to make 
a will in respect of his interest in the 
joint family property. But that principle 
cannot be extended to a case of a: gift, 
which is a transaction inter vivos, unless 
the statute itself specifically recognises it. 
Section 4 of that Act which sets out 
the overriding effect of that Act merely 
provides that any text, rule or inter- 
pretation of Hindu Law or any custom 
or usage as part of that law in force 
immediately before the commencement 
of that Act shall cease to have effect 
with respect to any matter for which 
provision is made in that Act, That 
Act has not made any provision for 
making a gift by a manager of a joint 
family of his interest in the joint family 
property and as such section 30 does 
not avail to the appellant and we are 
clearly of the opinion that the gifts 
by the first defendant are invalid even 
as regards his interest in the joint family 
properties. l 


4. The next contention urged by 
Mr. Alagiriswami is that the plaintiffs did 
not take steps to have the gift deeds set 
aside under the provisions of the Madras 
Bhondan Yagna Act, 1958 and that there- 
fore the suit was not competent so far 
as the items covered by the gift deeds 
are concerned, The jassumption under- 
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lying this argument is without substance. 

Section 16 of the Madras Bhoodan 
Yagna Act dealing with donation of 
land inter alia says that notwithstanding’ 
anything to the contrary contained in 
any other law for the time being in force,, 
any owner may by declaration made in 
the prescribed manner, donate his land 
for the Bhoodan Yagna. It is only if a. 
donation satisfies this requirement, the 
other provisions regarding declaration,,. 
hearing of objections and taking pro-. 
ceedings to have the declaration set 
aside would arise for consideration. In 
the instant case, the first defendant was} 
not the owner of the lands, and as the} 
lands were not his lands within the mean-} 
ing of the expression, ‘his land’ occurring 
in section 16 (1) (a), the other provisions 
of the Act are not attracted and the 
plaintiffs need not follow the procedure f; 
laid down in the said Act, The triall 
Court was therefore right in holding 

that the plaintiffs were entitled to ignore 

the gifts and ask for their share in the 







gifted lands. 


5. There is also the further fact that 
the lands could not have been considered}: 
to be vested in the Board, as the copy of 
the order confirming the declaration was} 
not registered as contemplated by the 
third proviso to section 11 cf the Madras} 
Bhoodan Yagna (Amendment) Act, 1964], 
(Madras Act XXXVI of 1964) whichf 
stated that notwithstanding anything con- 

tained in section 11 or sub-section (5) 
of section 17 of the principal Act, as 
in force immediately before -the com-/ 
mencement of that Act (XXXVI 
of 1964), the right, title and interest}, 
of the donor in such land shall stand) 
transferred to and vest. in the State Boardk, 
or the Sarvodaya Panchayat, as thep 
case may be, only on registration of the}. 
copy of the order under the first proviso. 
In .this case, there is no evidence tof, 
show that such a copy of the order was 

so registered, 






4 








6. In the result, the appeal fails and is 
dismissed. There will be no order as to» 
costs, 


S.J. ——-— Appeal dismissed. 


I} 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


raga :— K, N. Mudaliyar and §. Ganesan, 
FF. 


K.M. Thomas, In re Appellant! 


Penal Gode (XLV of 1860), sections 84 
and 302 and Indian Evidence Act (1 of 1872), 
section 105—Scope—Defence of insanity— 
Appellant suffering from schizophrenia—Cogni- 
tive faculties remaining unimpaired at the 
time of commission of the offence—Appellant, 
af guilty of murder. 


The legal conception of insanity differs 
considerably from the medical concep- 
tion of insanity and in order to escape 
the charge, the accused must show that 
he was of unsound mind at the time he 
committed the act ahd not merely before 
or after the act and that, as a result 
of vnsovndness of mind, he was 
incapable of knowing the nature of the 
act or that he was doing what was either 
wrong or contrary to law. [Para. 23.] 


Insanity, in order to absolve a person 
from all criminal responsibilities, must 
have affected his cognitive faculties, 
If the insanity had merely affected his 
€motion or will, leaving his cognitive 
faculties substantially unimpaired, he 
cannot plead exemption though it may 
be a case of extenuation. Any mental 
aberration short of -complete damage 
to the cognitive faculties will not consti- 
tute an excuse under the Indian Penal 
Gode. The fact that his behaviour was 
queer, that his mental ailment had 
rendered his intellect weak, or that he 
was liable to recurring fits of insanity 
at short intervals, will not do, The 
fact that he was suffering from mental 
derangement is only one step and he 
cannot succeed unless he shows that he 
was, at the time of the commission of 
offence, insane. [Para, 27.] 


‘Where previous insanity is proved, the 
Gourt has to weigh all the circumstances 
carefully before coming to a conclvsion 
as to whether the accused did or did not 
at the time of the commission of the offence 
know that he had committed a crime. 
The Court will consider whether he had 
any motive to commit the offence, 
EN 
* Referred Tria] No. 15 of 1971.and Cr. A. No. 
203 of 1971. Gth September 1971. 
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whether the act was accompanied by 
manifestations of unnatural and fiendish 
brutality, whether the act was committed 
openly or in a manner which showed a 
desire to concealment, whether he showed 
consciousness of his guilt by acts like runn- 
ing away from the scene, whether he 
made efforts to avoid detection by destroy- 
ing evidence of his crime by concealing 
the weapon of attack or the body of his 
victim and whether he offered false 
excuses and made false statements when 
arrested, It will, however, be unwise 
for the Court to infer insanity solely by 
relying upon one or more circumstances, 
particularly when they are - compatible 
with acts of revenge, [Para, 28.}; 


The facts and circumstances of the case. 
suggested that the appellant had gone 
to the estate in the afternoon deliberately 
for murdering the deceased, He had 
gone to the estate armed with a deadly 
weapon at a time when he did not expect 
the butler P.W; 3, the only permanent 
employee in the estate to be present, 
and, on seeing P.Ws, 1, 2 and 4 and 
another person, the appellant requested 
them to go away from the scene, evidently 
in order to attack the deceased when the 
latter was alone, It also appeared 
that his request for 6 kottas of paddy was 
cunningly made with a view to take 
the unwary deceased into the building 
with a view to isolate the latter from 
all possible help during his attack, The 
fact that he chased the deceased to the 
eastern limit of the estate also showed 
his ‘intention to continue the attack 
on the deceased; and it was evident that 
he was dissuaded from further attacking 
the deceased, because P.W. 1 was also 
running after the deceased during the 
chase, It was alfo esteblished that, 
after sometime, he went pushing his 
cycle to the spot where the deceased was 
lying; and it sounded probable that he 
went there with a view to attack the 
deceased further if he was still alive 
and that he had to return on seeing 
witnesses at the place where the deceased 
was lying injured, The fact that he had 
deliberately concealed the weapon was 
also a point against him. It appeared 
probable that the appellant continued 
to harbour the delusion that the deceased. 
had put folidol poison into the food- 
stuffs in his house and that, acting under 
the delusion, he had déliberately gone 
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to the estate and stabbed the deceased. 
The deBusion that the deceased had poison- 
ed all the foodstuffs in the appellant’s 
house would constitute only the apparent 
motive in this case and cannot take the 
case out of the ambit of section 302; 
Indian Penal Gode. Therefore, the con- 
viction of the appellant under section 
302, Indian. Penal Code, for murder is 
proper; but the circumstances of the 
case do not warrant the imposition of 
the maximum sentence, 


. [Para. 33, 34 and 35.] 
Cases referred to : 


State of Madhya Pradesh v. Akmadulle, 
A.I.R. 1961 S.G. 998: (1961) 2 S.G.J. 
197 ; Dahyabhai v. State of Gujarat, (1964) 
2 Orl.L.Jj. 472; Bikari v. State of Uttar 
Pradesh, (1965) 6 S.C.R. 194: ALR. 
196 S.C. 1: (1966) 2 S.G.J. 281; 
Kfunshi Ram v. Delhi Administration, (1968) 
M.L.J. (Grl.) 577; Jat Lal v. Delhi 
Administration, (1969) Grl.L.J. 259. 


Trial referred by- the Sessions Judge of 
the Court of Session of the Kanyakumari 
Division at Nagercoil for confirmation 
of the sentence of death passed upon 
the said prisoner in Sessions Gase No. 38 
of the Calendar for 1970 on Wednesday 
the 27th January, 1971. Appeal by the 
said prisoner (Accused) against the said 
sentence of death passed upon him in 
the said case. 


5. Padmanabhan, for Appellant. 


N. S. Sivam, for the Public Prosecutor on 
behalf of the State. 


The Judgment of the Gourt was delivered 
by . 

Ganesan, 7.—K. M. Thomas the appel- 
lant has preferred this appeal against his 
conviction under section 302, Indien 
Penal Code, and the sentence of death 
passed thereunder by the learned Sessions 
Judge of Kanyakumari Division for 
having murdered one Kunjuman alias 
N. M. Joseph with a rubber tapping 
knife. > 
@. The occurrence had taken place in 
Eravannoor Rubber Estate owned by 
the appellant’s elder brother Thiru 
K. M. Mathai in Thirupparappu 
village in Kanyakumari District at 
3-30 PM. on goth August, 1970. 
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The appellant was the manager of 
the said estate for sometime till 
January, 1969 when the deceased Joseph 
assumed. charge of “the ‘managership. 
On the day of occurrence at about 3-30 
p.M.,theappellant went to the estate and 
demanded six kottas of paddy from 
Joseph (the deceased) and the latter 
explained that only two kottas of paddy 
were readily available and promised 
to give the balance of four kottas after 
the harvest, Joseph then asked Sargu- 
nam P.W. I, a part time cooly who occa- 
sionally worked in the estate and had 
come there just then to cut tender 
coconuts from the tree and give it to the 
appellant. P.W. 2 Muthunayagam, a 
permanent employee in. the estate was 
then taking hay from the hay-rick at a 
distance of 50 feet, Just then P.W. 4, a 
neighbour and one” Ramalingam also 
came to the court-yard of the estate 
house where the appellant and Joseph 
were conversing. After drinking the co- 
conut water, the appellant asked P.Ws. 
1 and 2, Solomon P.W. 4, and Rama- 
lingam to go away; and accordingly 
P.W. 4.and Ramalingam left the place 
for their house, P.W. 2 Muthunayagam 
moved out to the cattle shed which is 
about 20 feet away from the estate 
house and was standing there, The 
appellant then asked Joseph to open 
the estate house and show him the two 
kottas of paddy which he said were 
stocked in the room. Accordingly Joseph 
opened the door of the eastern room 
in the estate house and entered the same. 
The appellant also entered the room 
and then took out M.O. 1 a knife used 
for. tapping juice from the rubber trees 
from*his waist and stabbed Joseph on 
his back with the knife, On sustaining 
a bleeding injury as a result of the attack, 
Joseph turned aside and the appellant 
stabbed him again with the knife on his 
right chest, on his left shoulder and on 
his left upper arm. Thereupon Jospeh 
cried out ‘“‘Ayyo, the accused has stabbed 
me, you run away”. The remarks were 
addressed to P.W. 1. Joseph went 
out of the inner room, went past the 
northern verandah and the court-yard 
and ran eastwards along the road. 
P.W. 1 ran after him and the appellant 
ran behind him. After chasing Joseph 
upto the eastern limit of the estate 
the appellant stopped and went back to 
the estate house, After running for about 


1) 


a furlong along the road abvtting the 
estate on the west, Joseph fell down on 
the road near a channel, P.W. 1 ran 
to the place and Joseph asked him to 
report the occurrténce to one Dass, a 
panchayat member of Thiruvarampu 
Panchayat which was zt a distance, 
It was then about 4 P.M. 


3. P.W. 2 Muthunayagam, a watchman 
employed in the estate has corroborated 
P.W. 1 in full about the occurrence till 
Joseph: fell down on the road near the 
channel. According to him, after P.W. 1 
left the plzece, P.W. 4 and Ramalingam 
arrived there; and as Joseph asked for 
water P.W. 2 and Ramalingam took 
some water in their hands from the channel 
and Joseph drank the same. The appel- 
lz nt then came along to the place pushing 
a cycle, On seeing him, Joseph got 
up and ran along the road and fell inside 
the estate of a Nagercoil gentleman. By 
the time P.W. 2 and Ramalingam went 
to the place, Joseph had already died 
and one Palian and P.W. 3 Joseph, a 
butler in the estate were already there. 
It was then about 415 P.M. 


4. P.W. 3 claims that about 3-30 P.M. 
that day, he was going to the Eravannoor 
estate from his house which was on 
the south about a mile away; and on 
the way he met P.W. 1 at a distance of 
about two furlongs south of the estate 
andthe latter told him that the appellant 
had stabbed «Joseph (the deceased), The 
appellant was pushing his cycle along 
the road southwards. On going north- 
wards, P.W. 3 saw Joseph (the deceased) 
lying in the estate of a Nagercoil gentle- 
man. Palian who was already there 
and P.W. 3 gave water to Jospeh who 
was still alive; and the latter told them 
that the appellant had stabbed him. 
A few minutes later Joseph died. 


5. According to P.W. 4, a neighbouring 
estate holder on that date at about 3-30 
P.M., he and Ramalingam while return- 
ing home went inside the Eravannoor 
estate and he has corroborated the testi- 
mony of P.W. 1 in full and he has also 
sworn that, aftertheappellant retreated 
from the place where Joseph had fallen 
near the channel, he (the witness) and 
Ramalingam went to the place where 
Joseph was lying. P.W. 2 and Rama- 
lingam gave water to Joseph. As the 
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appellant then approached the place 
pushing his cycle, Joseph got up and 
ran southwards. P.Ws. 2, 4 an@ Rama- 
lingam then followed and found Joseph 
lying dead near the estate of a Nager- 
coil gentleman. While going along the 
road to report the matter to Dass, the 
panchayat member, P.W. 1 met P.W. 3 
the butler on the way and informed him 
about the occurrence. At 4-30 P.M. he 
reached the house of Dass and, while 
returning, found Joseph lying dead near 
the estate of the Nagercoil gentleman. 
It was about 5 r.m., P.W. 1 then walked 
a distance of five miles and reached 
Kulasekharam police station at 7 P.M. 
and laid the first information report 
Exhibit P-1 to the head constable P.W. 10. 
The latter registered the crime and sent 
express reports to the concerned officers, 
P.W. 12, the Inspector of Police reached 
the scene of occurrence at 9-30 P.M. 
that day, saw the dead body and later 
seized the blood-stained cement plaster 
M.O. 2 from the court-yard of the estate 
house, M.O. 3 and M.O. 4 blood-stained 
earth, M.O. 5 blood-stained paddy and 
M.O. 6 blood-stained earth from the 
room.and M.O. 7 blood-stained earth 
from the verandah, M.O. 8 blood- 
stained earth from the  court-yard, 
M.O. g blood-stained lungi lying on 
the road abutting the channel at a dis- 
tance of 110 feet from the place where 
the dead body was lying, M.O. 10 blood- 
stained grass and M.O. 11 blood-stained 
leaves on the road at a distance of 800 
feet from the estate house apart from 
M.Os. 13, 14 ənd 15 in the presence 
of P.W. 7 and another, Between 11 
P.M. and 12-30 A.M. on that night he 
held the inquest and later handed over 
the dead-body for post-mortem. 


6. At ro-go a.m. the next day (grst 
August, 1970) P.W. 12 searched the 
house of the appellant in the Jatter’s 
absence but in the presence of his wife 
and seized M.O. 12 blood-stained heroin, 
the cycle and other articles in the presence 
of P.W. 8 after serving a search list on 
the appellant’s wife. On Ist September, 
1970, P.W. 12 arrested the appellant; 
and the latter gave a confession (the 
admissible portion Exhibit P-3) and, in 
pursuance of the confession, produced 
M.O. 1, tapper’s knife from one of the 
two hay-ricks in which it was hidden. 
Chemical-analysis has revealed that 
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M.O. 1 the tapper’s knife, M.O. 2 
blood stained cement and M.Qs, 5 to 
15 weré stained with human blood. 


7. When examined by the Magistrate 
and by the Sessions Judge the appellant 
denied the offence and did not offer to 
examine any witnesses on his behalf. 


8. That the deceased died of violence 
does not admit any doubt whatsoever, 
P.W. the Givil Assistant Surgeon 
attached to the Government Dispensary, 
Kulasekharam who conducted autopsy 
between II and 12 noon on gist August, 
1970, has found an incised wound at the 
outer aspect of the shoulder .joint,. a 
contused lacerated wound at the outer 
aspect of left arm at the upper part, a 
stab wound at the upper portion of right 
axillary region of the chest and a ‘v’ 
shaped incised wound on the left side of 
the back at the middle 3” away from the 
mid line, The doctor is of opinion 
that the deceased died of shock and 
haemorrhage because of the injury 
to the right axillary artery and vein and 
that the stab wound on the chest with 
the corresponding cut injuries to the 
right axillary artery and vein was fatal 
and was sufficient in the ordinary course 
of nature to cause death, She is also 
of opinion that the deceased might have 
survived for about an hour after sustain- 
ing the injuries and would have died 
about 20 hours prior to the post-mortem 
examination. She has also stated that 
the deceased could have run to a distance 
of one or oné and a half furlongs after 
the receipt of the injuries and that the 
injuries could have been caused by stab- 
bing with a weapon like M.O. 1. ~’ 


g. The learned Gounsel for the appel- 
lant has been unable to challenge the 
prosecution evidence with any show of 
success and we are satisfied that it is 
impossible to discredit the prosecution 
case. We have briefly summarised the 
evidence of P.Ws. 1, 2 and 4, the eye- 
witnesses as also the other material 
witnesses in the earlier part of the judg- 
ment; and we find that their evidence is 
consistent and natural. We have no 
reason to suspect that P.W. 1 used to 
work as a part-time cooly in the estate 
in question and that he has witnessed 
the occurrence and we find that the 
first information report given by him 
contains substantially similar account 
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of the occurrence as now set forth by 
the prosecution witnesses and we are 
satisfied, taking into account the cir- 
cumstances in the case that the delay 
in lodging the first information report . 
is not inordinate. 


ro, We have also no reason to suspect 
that P.W. 2 is a regular watchman 
employed in the estate and that he had 
also witnessed the entire occurrence, 
P.W. 4 in an independent and respectable 
witness and his evidence also sounds 
natural, We also find very little diff- 
culty in accepting the evidence of P.W. 3 
a butler employed in the estate, that 
P.W. 1 had told him, while the latter was 
on his way to see the panchayat member, 
that it was the appellant who had stabbed 
the deceased. We have also the dying 
declaration made by the deceased to 
P.W. 3 and the evidence of P.W. 3 
is also impressive, - We have also 
the evidence of the Inspector of Police 
that the appellant produced the blood- 
stained tapper’s knife M.O. 1 which is 
proved to have been used by him in cut- 
ting and stabbing the deceased: and we 
have already pointed out that the weapon 
is: proved to be stained with human 
blood. 


ur, There can be no doubt that it is 
the appellant who had fatally cut and 
stabbed the deceased on the day cf 
occurrence with M.O., 1. The evidence 
is overwhelming; and we find no reason 
to suspect the testimony of P.Ws. 1 
to 4 and the testimony of the Inspector 
relating to the recovery of M.O. 1 the 
knife proved to have been used by the 
appellant in stabbing the deceased. 


12, The main contention of the learned 
Gounsel for the appellant is that the 
appellant was insane at the time of 
occurrence and that in law he is not 
responsible and cannot be convicted 
for the murder, In view of the serious- 
ness of the plea we permitted the learned 
Counsel to adduce evidence at this stage 
in support of the plea of insanity. 


13. D.W. 1, the elder brother of the 
appellant has sworn before us that in 
the year 1962 the appellant was suffering 
from mental illness, that in the year 1963 
he was admitted in Ramakrishna Ashram 
Hospital at Trivandrum, as he had sleep- 
less nights and used to read books aloud 
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and laugh aloud and complained that 
somebody was singing and ringing in 
his ears. Dr. K. V. Jacob treated him 
between and July, 1963 to 27th July, 
1963 and has diagnosed the disease as 
schizophrenia (vide Exhibits D-6 and 
D-7). Even after he was discharged 
from the hospital, the treatment was 
continued at home but he was not com- 
pietely alright. In August, 1965, he 
suddenly attacked his maternal uncle’s 
son who was working in the estate and 
dealt 2 or 3 blows and the uncle’s son 
‘stabbed the appellant on his back in 
retaliation. The appellant suspected 
‘that his uncle’s son who was looking after 
‘the estate had tapped the rubber trees 
during the night time and charged him 
directly with theft and the latter insisted 
that he did not know. Thereupon ‘the 
witness consulted Dr. Alexander and as 
the appellant had already 35 electric 
‘shocks, the shock therepy was given 
up and he was admitted in S. P. 
Ayurvedic Hospital and Pharmacy near 
Q ulon where he got treatment from 
30th December, 1966 to rth May, 
1967 (vide Exhibit D-8, the certificate 
from the Ayurvedic Hospital). After 
his discharge his condition had not 
improved to any considerable extent, 
In July, 1967, he became violent and was 
therefore admitted in the Rotary Club 
‘Clinic, Trivandrum, for treatment under 
De. Kimara Pillai, the ex-superintendent 
of the Mental Hospital. He was in the 
‘hospital for a month and electric treat- 
ment was continued. In January, 1968, 
he again complained that he was hear- 
ing som? noise and music in his ears, 
that M. M. George a leading planter 
of that area must be the person who had 
‘played radar equipment and caused the 
nuisance in his ears and that he should 
finish Mr. George. Thereupon his 
. younger brother managed to take the 
appellant to the mental hospital at 
‘Trivandrum where he was treated from 
23rd January, 1968 to 28th March, 1968, 
(vide Exhibit D-9). In September, 1968, 
the appellant kicked his younger brother’s 
child and as the child fell he wanted to 
take out the child’s brain. He was again 
taken to the Mental Hospital, Trivan- 
drum and was treated there from 3rd 
‘September, 1968 to agth November, 
1968 (vide Exhibit D-10), The treat- 
-ment was continued as an out-patient 
-and during that period the deceased was 
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attending on him. The treatment was 
continued till 5th December, 1968. The 
doctor advised that P therapy 
might restore sanity, but he was not put 
in any job till May, 1969. He consumed 
six viels of Dalf poison after a sumptuous 
meals in a room which had been hired 
for his stay during the treatment. But 
fortunately he vomited the poison and 
rushed home and he was taken to Dr. 
Mathia’s Nursing Home and was kept 
therefor ra days, When he recovered 
he was complaining that he was alone 
and that there was nobody to take care 
of him. So in September, 1969, his 
marriage was celebrated; and as a sort 
of occupational therapy he was asked to 
manage the rubber estate in question 
under the control of his youngest brother 
aS an experimental measvre and the 
youngest brother was acting as a shadow. 
In May, 1970, however he attacked his 
youngest brother and also threatened 
to stab him with a knife. His youngest 
brother got panicky and left the estate 
From May, 1970 onwards the witness 
was looking after the estate and the 
deceased was placed in management of 
the immature area in the estate, 


14. The witness has also spoken to the 
following facts. The appellant had 
written the letter Exhibit D-11 dated 
5th December, 1968 to the supervisor of 
the estate who was in charge before 
Shamdas. In that letter he had des- 
cribed his sufferings which he had under- 
gone as a result of taking shock treat- 
ments and stated that he had been taken 
to the hospital at Trivandrum by being 
tied up. Exhibit D-12 dated 4th August, 
1970, is a letter addressed by the appel- 
lant’s wife to the wife of the witness. 
In that letter the appellant’s wife has 
described the unpleasant time she was 
spending with the appellant. She com- 
plains that he abused her in bad langu- 
age, that he had beaten her on the face 
and also threatened to stab her witha 
knife, He was complaining that Kunju- 
man (the deceased) and party of 
Eravannoor had mixed folidol in all 
the foodstuffs in the house. She also 
says that the appellant charged her with 
having got the baby in the womb through 
somebody else, because he was not feeling 
well and steted that he must marry a 
girl in poor circumstances, 
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15. The witness has further deposed 
that insanity was hereditary in 
their family. Their paternal grand- 
father and two of the father’s sisters were 
mentally unsound, Their father’s bro- 
ther’s daughter and her son are also 
having treatment in the mental hospital. 


16. D.W. 2, Dr. N. Vijayan, who is the 
Assistant Professor in the Medical College, 
Trivandrum has had considerable experi- 
ence in the Mental Hospital, London 
for six years and nearly four years in 
Trivandrum. He has produced the case 
diary of the appellant Exhibit D-9 and 
also Exhibit D-7 the prescription issued 
by Dr. Jacob. The symptoms as revealed 
by the case history are the following: 
occasional violence, general inactivity, 
loss of sleep and appetite, at times violent 
and over-talkative, excited and elated 
wandering tendency, suspicion of others 
and suspicion that same machine is 
controlling his activities, These symp- 
toms were noticed for six years, and 
Dr. Jacob had further recorded that he 
is introvert by personality and is having 
remissions and recurrences, 


17. D.W. 2 has stated that schizophrenia 
is a disorder of the mind characterised by 
thought .disorder, disorder of feeling 
with periods of violence, agitation and 
aggressiveness, perpetual disorder with 
delusion and hallucination and behaviour 
disorder resulting in the gradual deterio- 
ration of the total personality of the 
individual, He has sworn that paranoid 
delusion from which the appellant was 
suffering is a false belief which cannot 
be changed by reason and has the force 
of conviction in the patient. Persons 
so` affected will have delusions of per- 
secution, will feel that people are against 
him or even attempting to poison him and 
will even feel that others are watching 
his activities and laughing at him, and 
his behaviour may be directed according 
to those delusions. He has also sworn 
that complete recovery is not possible, 
that there are chances of remissions and 
relapses, that normally when a relapse 
occurs it will be a sudden outburst of 
violence, that it can even be explosive 
at times and that a sudden explosion of 
violence may itself be the onset of the 
relapse of the mental illness, He has 
also sworn that the appellant had all 
the delusions and hallucinations and did 
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not have complete insight in his mental 
state, 


18. According to him the appellant 
was suffering from schizophrenia, 
the outstanding characteristic of which 1s. 
disordered thinking. There is great 
incoherence of thought, periods of wild 
excitement occur and there are illusions 
and hallucinations, Delusions which are 
bizarre in nature are frequently present; 
often there is impulsive and senseless 
cenduct as though in response to the 
hallucinations or delusions. Ultimately 
the’ whole personality may completely 
disintegrate, 


19. The test of criminal responsibility 
in India is based on the MacNaughten 
rules and is embodied in section 84 of 
the Indian Penal Code which runs thus: 


“Nothing is an offence which is done 
by a person who, at the time of dcing 
it, by reason of unsoundness of mind, 
is incapable of knowing the nature of 
the act, or that he is doing what is 
either wrong or contrary to law”. 


Section 84, Indian Penal Code, must be 
read with section 105 of the Indian Evi- 
dence Act which deals with the burden. 
of proof in cases of insanity among other 
Exceptions in the Indian Penal Gode.. 
ecg 105, Evidence Act, is framed 
thus: i 


“When a person is accused of 
any offence, the burden of proving 
‘the existence of circumstances bring- 
ing the case within any of the General 
Exceptions in the Indian Penal Code, 
or within any special exception or 
proviso contained in any. other part 
of the same Code, or in any law 
defining the offence, is upon him, and. 
the Court shall presume the absence 
of such circumstances. 


[llustrations: (a) A, accused of murder,, 
alleges that, by reason of unsoundness 
of mind, he did not know the nature 
of the act, 


The burden of proof 1S on.. 


% % * ¥ PEE 


20. The plea of insanity has come up 
for considerable debate and discussion 
in the various High Courts in India the 
House of Lords, the Privy Council and’ 
also in the Supreme Court in the State 


I) 


of M.P. v. Ahmadullat, Dahyabhai v, 
State of Gujarat?, Bikari v. State of Uttar 
Pradesh®, Munshi Ram v. Delhi Adminis- 
tration*, and Jai Lal v. Delhi Administra- 
tion5, (a case dealing with schizophrenia.) 
The law on the subject may now be 
taken to be well settled in India and may 
be summarised thus, 


21. Itis the duty of the prosecution to 
prove beyond reasonable doubt that the 
accused had committed the cffence with 
the requisite mens rea and the burden 
never shifts, Where the. accused sets 
up the plea of insanity as a defence, it is 
for him to establish the same. The 
presumption is that he was sane and 
that, where he has had previous attacks 
of insanity, the act was committed in 
lucid intervals; but the presumption 
is rebuttable and it is open to him to 
show by the evidence adduced by the 
prosecution as well as by him that he was 
insane at the time of the commission of 
the offence. The burden of proof of insanity 
is not so heavy and strict as lies on the 
prosecution to prove its case; he is not 
bound to prove insanity beyond all 
reasonable doubt, All that he is required 
to do is to show that his version is pro- 
bable; in other words the burden of proof 
upon him is no higher than that of a 
party to a civil proceeding and the 
burden can be discharged by showing 
preponderance of probabilities in favour 
of the plea on the basis of the materials 
on record, Even if he fails to establish 
the plea of insanity, he will be entitled 
to succeed, if on the evidence adduced 
by the prosecution as well as by him, the 
Court entertains a reasonable doubt 
about the prosecution case relating to the 
mens rea or the other ingredients of the 
offence, 


22. It is not enough for the defence to 
rely upon a mere possibility that the 
accused might have been of unsound mind 
at the time of the commission of the 
offence; what is required is that regard 
being had to the previous history of the 
accused, his behaviour before or at the 
time of the commission of the act and 
his subsequent conduct, coupled with 
ES a a ais SA 


1. (1961) 25.C.J. 197: A.LR. 1961 S.C. 998. 
2. (1964) 2 Cr L.J. 472 


3. (1965) 6 S.C.R. 194: (1966) 2 S.C.J. 281: 
ALR. 1966 S.C. 1, 

4, (1968) M.L.J. (Cri.) 577. 

5. (1969) M.L.J. (Cri.) 259. 
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other circumstances, the Court should be 
in a position to hold that there*was a 
reasonable probability that, at the 
time when the offence was committed, 
he was suffering from unsoundness of 
mind ofthe nature and degree mentioned 
in section 84, Indian Penal Gode. No 
such conclusion should be rashly arrived 
at on mere surmises and inferences with- 
out any basis on record. 


23. It must however be remembered that 
it is not every form of insanity or mad- 
ness that is recognised by law as a suffi- 
cient excuse, There is a vital distinc- 
tion between medical insanity and legal 
insanity, Insanity, according to the 
medical science, will comprise mental 
abnormality of different kinds due to 
various Causes and existing in various 
degrees; and even uncontrolled impulse 
driving a man to kill or wound would 
come within its scope. The legal con-: 
ception of insanity differs considerably 
from the medical conception and, in 
order to escape the charge, the accused 
must show that he was of unscund mind 
at the time he committed the act and 
not merely before or after the act andi. 
that, as a result of unsoundness of mind, 
he was incapable of knowing ihe nature 
of the act or that he was doing what 
was either wrong or contrary to law. 


24. As pointed out by Mayne, the 
words ‘incapable of knowing the nature 
of the act’ may refer to two different 


states of mind, which are distinguished 


in the answers of the Judges, and to the 
English Draft Code, 1879, by the words 
‘nature’ and the ‘quality’. A man is 
properly said to be ignorant of the nature 
of his act where he is ignorant of the 
properties and operation of the external 
agencies which he brings into play, as 
for instance, where an idiot should fire a 
gun at a person, looking upon it as a. 
harmless firework, He is ignorant of 
the quality of the act if he knows the 
result which will follow, but is incapable 
of appreciating the elementary principles. 
which make up the heinousness and shock- 
ing nature of the result, for instance, 
if, the idiot was unable to perceive 
the difference between shooting a man 
and shooting an ape. This ground of 
exemption will hardly ever be found to 
exist, except in the case of idiots, or 
lunatics whose insanity is so complete as 
to sweep away substantially all the reason- 
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ing power which distinguishes a man 
from & beast. i 


-25. While dealing with the second 
ground of exemption covered by the 
words ‘“‘that he is doing what is either 
wrong or contrary to law”, Mayne has 
observed that it is the most important 
test in numerous cases and will arise 
-where mental disease has only partially 
extinguished reason. One familiar 
instance of such partial extinction is the 
case of delusions, which apparently leave 
the mind unaltered outside the special 
ideas which affect. As observed by the 
‘learned Judges who framed the Mac- 
` Naughten rules, a person labouring under 
specific delusions, but in other respects 
sane, shall not be acquitted on the ground 
of insanity, unless the delusions cause him 
to believe in the existence of some states 
of things, which, if it existed, would 
_justify or excuse his act provided that 
insanity before or after the time he còm- 
mitted the act and insane delusions, 
though only partial, may be evidence 
that the offender was, at the time when 
he committed the act, in such a condition 
of mind so as to entitle him to be acquit- 
ted on the ground of insanity. 


‘26. For instance, if, in consequence of 
an insane delusion, .a person thinks 
another man to be a wild beast or a jar 
made of clay, and kills him, he is exempted 
from criminal responsibility, as he does 
not know the physical nature of the act. 
-If he kills a child under an insane delusion 
that, by doing so, he is saving him from 
Sin and sending him to heaven, he knows 
the nature of the act that it will result 
in death, but he is not capable of under- 
standing that what he is doing is morally 
wrong. If a person kills another man 
under the influence of a delusion he is 
attempting to take his life, he would be 

‘exempt from punishment, inasmuch as 
he, by reason of insanity, is incapable 
of knowing that his act is contrary to 
the law of his country end is justified 
in killing that man in self-defence if his 
‘delusion were true. Similarly, a person 

-who kills another man under thz belief 


arising from an insane delusion that the: 


man had committed adultery with his 
‘wife, may be entitled to invoke the 
‘ben*fits of Exception 1 of section 300, 
-Indian Penal Gode. On the other hand, 
if a person kills another man under the 
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influence of an insane delusion that he 
had inflicted a serious injury to his 
character and fortune, he is criminally 
responsible for his offence, as no one is 
entitled by law to kill a person in revenge 
for such injury, even if his delusion were 
true. i 


27. Insanity, in order to absolve a 
person from all criminal responsibilities, 
must have affected his cognitive faculties. 
If the insanity had merely affected his 
emotion or will, leaving his cognitive 
faculties substantially unimpaired, he 
cannot plead exemption thaugh it may 
be a case of extenuation. Any mental 
aberration short of the complete damage 
to the cognitive facilities will not consti- 
tute an excuse under the Indian Penal 
Code, The fact that his behaviour was 
queer, that his mentai ailment has 
rendered his intellect weak or that he 
was liable to recurring fits of insanity at 
short intervals, will not do. The fact 
that he was suffering from mental derange- 
ment is only one step and he cannot suc- 
ceed unless he shoed that he was, at the 
time of the commission of offence, insane. 


28. Where previous insanity is proved, 
the Court has to weigh all the circum- 
stances carefully before coming to the 
conclusion whether the accused did or 
did not at the time of the commission 
of the offence know that he had committed 
acrime. The Court will consider whether 
he had any motive to commit the offence, 
whether the act was deliberate and showed 
preparation, whether the act was ac- 
companied by manifestations of unnatural 
and fiendish brutality, whether the act 
was committed openly or in a manner 
which showed a desire to concealment, 
whether hé showed consciousness of his 
guilt by acts like running away from the 
scene, whether he made efforts to avoid 
detection by destroying evidence of 
his crime by concealing the weapon of 
attack or the body of his victim and 
whether he offered false excuses and made 
false statements when arrested, It will,| 
however, be unwise for the Gourt to 
infer insanity solely by relying upon one 
or more circumstances, particularly when 
they are compatible with acts of revenge. 
Motive is certainly an important factor 
which must be taken into consideration; 
but it must be remembered that there 
are cases where it may be difficult to 
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trace motive in cases of homicide by 
‘Sane persons though there may be one; 
and as observed by Modi in Medical 
_Jurisprudence and Toxicology (17th Edi- 
tion) at page 420, insane persons are 
-known to have committed murders with a 
motive, however trifling it may be; 
and a sane person may commit murder 
on a very trivial excuse; and it is also 
-known that some persons have committed 
_murders in a brutal and savage manner 
while indulging in revenge. 


29, Looking into the hereditary beck- 
ground of the appellant, the history 
sheets maintained by the doctors of the 
treatment of his mental illness, the 
‘various symptoms of his mental disease 
and his strange and violent conduct 
' from the year 1962 onwards, we are 
“inclined to agree with Dr. N. Vijayan 
(D.W. 2) that the appellant was suffering 
from hebephrenia, a variety of schizo- 
‘phrenia,- prior to the occurrence, We 
“are not however inclined to uphold his 
opinion that the appellant was suffering 
from complete insanity and that he was 
‘totally incapable of knowing the nature 
„of the act or knowing that the act he 
committed was either wrong or contrary 
to law. The case sheets relating to the 
appellant’s treatment clearly show that 
‘there were lapses and remissions; and 
‘the passage in Modi’s Medical Juris- 
‘prudence relied on by the doctor itself 
- Shows that delusions are present only 
frequently. When the doctor was asked 
“by us whether there was any difference 
‘between medial insanity and legal in- 
Sanity, he stated that there was none; 
.and it is therefore clear that his testi- 
mony relating to the criminal responsibility 
-of the appellant is not entitled to any 
s€rious consideration. 


:30. On the whole we are inclined to 
think that the appellant was at the time 
-of occurrence suffering from hebephrenia 
-and that he had fatally stabbed the 
‘deceased under a delusion while suffering 
:fróm the disease that the latter had 
mixed poison in his food. Exhibit D-1e 
“which is proved to be a letter written 
“by the appellant’s wife to P.W. 1’s wife 
shows that, on 4th August, 1970 i.e., 
about 26 days prior to the occurrence, 
the appellant had complained that the 
-deceased and some men of Eravanoor 
-had mixed folidol in all the foodstuffs 
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in the house; and it is not improbable 
that he continued to entertain the said 
delusion subsequently also and that he 
had murdered the deceased while acting 
under that delusion. 


31. We have already pointed out that 
we do not agree with the opinion cf 
D.W. 2 Dr. Vijayan that the appellant 
was suffering from complete insanity; and 
we are clear that the events which took 
place on the day of occurrence do not 
support the contention now raised on 
behalf of the appellant that he was 
completely insane at the time of occur- 
rence, 


32.. No evidence is now available about 
the conduct of the appellant after the 
appellant’s wife had written the letter 
Exhibit D-12; and admittedly no plea 
of insanity Was urged when the enquiry 
or trial was held, Tt is proved that the 
appellant had asked the deceased who 


‘was admittedly in management of the 


rubber estate for six kottas of paddy 
and that the deceased offered to give 
two kottas of paddy immediately and 
promised to give the balance after 
harvest, It is also proved that the 
appellant drank coconut water which 
was given to him by P.W. 2 as per the 
orders of the deceased. There is also 
clear evidence that, while the appellant 
and the deceased were conversing with 
each other, after drinking coconut water, 
the appellant requested P.Ws. 1, 2 and 
4 and Ramalingam who were at the 
scene to go away, that P.W. 4 and Rama- 
lingam accordingly left the place for 
their house and that P.W. 2 also moved 
away to the cattle-shed. It is also 
established that the appellant asked the 
deceased to open the estate house and 
show him the two kottas of paddy which 
were available, that, on entering the 
room the appellant took out a tapper’s 


‘knife from his waist and stabbed the 


deceased, that the appellant stabbed 
him again more than once and that the 


‘appellant chased the deceased vpto the 


eastern limit of the estate as the latter 
ran along the road after the attack, 


33. We are inclined to deduce from 
these circumstances that the appellant 
had gone to the estate in the afternoon 
deliberately for murdering the deceased, 
He had gone to the estate armed with a 
deadly weapon at a time when he did not 
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expect the butler P.W. 3, the only perma- 
nent employee in the estate to be present, 
and, on seeing P.Ws. 1, 2 and 4 and 
Ramalingam, had requested them to go 
away from the scene, evidently in order 
to attack the deceased when the latter 
was alone. It also appears to us that 
his reqvest for 6 kottas of paddy was 
cunningly made with a view to take the 
unwary deceased into the building with 
a view to isolate the latter from all 
possible help during his attack. The 
fact that he chased the deceased to the 
eastern limit of the estate also shows 
his intention to continue the attack on 
the deceased; and it is evident that he 
was dissuaded from further attacking 
the deceased, because P,W. 1 was also 
running after the deceased during the 
chase, It is also established that, after 
sometime he went, pushing his cycle, 
to the spot where the deceased was lying; 
and. it sounds probable that he went there 
with a view to attack the deceased further 
if he was still alive and that he had to 
return back on seeing witnesses at the 
place where the deceased was lying 
injured, The fact thet he had deliberately 
concealed the weapon is also a point 
against him. 


34. We may at once State that we do not 
agree with the learned Public Prosecutor 
that the appellant had attacked the 
deceased because the deceased had assum- 
ed management of the estate after the 
appellant from January, 1969. That 
does not appear to be the motive in this 
case, It does not appear from the evidence 
on record that the appellant had enter- 
tained any. grouse against the deceased 
during the intervening period of nearly 
20 months for having supplanted him. 
If he had any serious grievance, it should 
have been only against his brother 
D.W. 1 who was responsible for the 
change in the management. Nor are 
we inclined to think that the offer of 
the deceased to give only 2 kottas of 
paddy for the present hzd momentarily 
upset him. It appears to us probable 
that the appellant, as observed earlier, 
continued to harbour the delusion that 
the deceased had put folidol poison into 
the foodstuffs in his house and that, 
acting under the delusion, he had deli- 
berately gone to the estate and stabbed 
the deceased. The weapon used is a 
dangerous one and -the injuries were 
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inflicted on vital parts of the body; and. 
the other circumstances in the case which. 
we have set out earlier also tend to support. 
the prosecution case that the appellant. 
had deliberately stabbed the deceesed. 
with an intention to murder him or 
in the alternative with intent to cause 
such an injury as was sufficient in the 
ordinary course of nature to cause death., 
The delusion that the deceased had} 
poisoned all the foodstuffs in the appel-) 
lant’s house wculd constitute only the} 
apparent motive in this case and cannot} 
take the case out of the ambit of section} 
302, Indian Penal Gode. 


35. There can therefore be no doubt, 
that the conviction of the appellant 
under section 302, Indian Penal Code, 
for murder is proper; but we are clear 
that the circumstances of the case do not 
warrant the imposition of the maximum 
sentence. 


36. It is true that the MacNaughten. 
rules have been assailed by leading psychi- 
atrists and eminent judges from various 
parts of the globe and that, in Britaim 
and other countries, legislations are 
being undertaken to mitigate the rigour 
of these rules; but then, unfortunately; 
no such steps have so far been undertaken. 
in India and the result is that the hands 
of Court are unfortunately tied and the 
existence of mental derangement can at 
best be pleaded only as an extenuating 
circumstance, unless the stringent provi- 
sións of section 84, Indian Penal Code, 
are satisfied. 


37. In the result the conviction of the 
appellant under section 302, Indian Penal 
Code, is upheld; but the sentence of death. 
is set aside and instead the appellant is 
sentenced to imprisonment for life, Sub- 
ject to this modification, the criminal 
appeal is dismissed. 





Criminal Appeal’ 
dismissed. 
subject to modifi- 
cation regarding sentence, 
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IN THE HIGH COURT OF JUDICA- 
“TURE AT MADRAS. 


Present:—K, Veeraswami, G.F. and V.V. 
Raghavan, F. 


‘CG. R. Ramachandra Gowder and 
others Appellanis* 
v. 


‘G.P. Nanjappa and others Respondents. 


(A) Evidencz Act (I of 1872), section 110— 
Person in possession of house claiming to be 
owner—Claim challenged —Burden of proof. 


“Under section 110 of the Evidence Act, 
-when the question is whether any person 
is owner of anything of which he is shown 
‘to be in possession, the burden of proving 
that he is not the owner is on the person 
-who affirms that he is not the owner. 

[ Para. 13.] 


((B) Partnership—Purchase of house—Re-con- 
struction utilising partnership funds by agree- 
-ment—One of the partners residing in the 


house—House is partnership property—Non- 
‘mention of house in balance-sheet as partnership 


_property—Effect . 


Where a house acquired by a person was 
‘subsequent to his death demolished and 
reconstructed utilising partnership funds 
‘by agreement among the partner’s of a 
‘firm founded by the deceased and one 
of the partners was residing in the house 
throughout,the house would form partner- 
ship property. The mere fact that 
the house was not shown in the account 
‘books as partnership property or that an 
arbitrator deciding disputes between 
the sons of another partner had proceeded 
-on the basis that the house was the separa- 
rate property of such partner or that the 
“house was the subject of division between 
the sons of the latter will not alter the 
character of the property as partnership 
“property. [Paras, 13 and 15:] 


(Q) Will—Letters of administration —When 
Brant in respect of one item of property permis- 
sible. 


"There is nothing illegal in granting letters 
of administration in respect of an item 
of property covered by a will, adminis- 





¥0 S.A. Nas. 26 and 51 of 1965. 
, 3rd February, 1972. 
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tration in regard to which had not been 
completed, ° 


Cases referred to 


The Bank of England Gase, 130 Revised 
Reports 276; Debi Parshadv. Jai Ram Dass 
and another, A.I.R. 1952 Punj. 284; 
Sundarsanam Maistryv.Narasimhalu Maistry, 
(1902) LL.R. 25 Mad. 149: 11 M.L.J. 
353; Ganshamdoss Narayandaoss v. Gulab Bi 
Bai, 1.L.R. (1927) 50 Mad. 927: A.LR. 
1927 Mad. 1054: 53 M.L.J. 709; Chandra 
Kishore Roy v. Prasanna Kumari Dasi, 
I.L.R. (1911) 38 Cal. 337 (P.C.); Charu 


_ Ghandra Pramanik v, Nakush Chandra Kundu, 


(1923) I.L.R. 50 Gal. 49; T.K. Partha- 
sarathi Naidu, In re, I.L.R. (1956) Mad. 
36: A.LR. 1955 Mad. 411: (1955) 1 
M.L.J. 542: 68 L.W. 489. 


Appeals under Clause 15 Letters Patent 
against the judgment and decree of 
Sadasivam, J., dated 15th February, 
1965 in G.S. No, 30 of 1961 etc. 


Messrs. Row and Reddy, for Appellants. 


T.R. Ramachandran, for Respondents, 
The Judgment of the Court was delivered 
by 

Raghavan, 7.—These two appeals arise 
out of G.S.No. 30 of 1961 filed for recovery 
of possession of No, 11, General Muthiah 
Mudali St., G.T., Madras, and O.P. 
No, 80 of 1963 filed for the issue of Letters 
of Administration with a copy of the 
Will of Desai Gowder annexed. limited 
to the suit house, which O.P. on caveat 
filed by the defendants was registered 
as T.O.S. No. 11 of 1963. Both the 
above matters were directed to be tried 
together by an order of Venkataraman, J., 
dated 6th August, 1963. We shall first take 
up O.S.A. No. 26 of 1965 arising out of 
the main suit Q.S. No. 30 of 1961. The 
property covered by the suit is a house in 
General Muthiah Mudali Street, G.T., 
Madras, (hereinafter referred to as the 
suit house), One N. Desai Gowder, the 
paternal uncle of the  plaintiff’s 
father, Ponniah, purchased the 
suit house in 1909. On Desai Gowder’s 
death, the plaintiff’s father got the suit 
house as a residuary legatee under his 
Will dated 18th April, 1914, and in the 
division of the family properties between 
the plaintiff and his two brothers, after 
the death of the plaintiff’s father, the 
suit house was allotted to the plaintiff’s 
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share by an arbitrator chosen by them 
who made an award and a decree in 
terms of the award was passed in O.P. 
No. 92 of 1952 on the file of the Sub- 
Court, Coimbatore and the suit house 
therefore belongs to the plaintiff solely 
and absolutely. The plaintiff’s further 
case is that even apart from the Will, 
the plaintiff and his two brothers being 
the nearest reversioners to the esiate of the 
said Desai Gowder, on the death of 
Ambujammal the surviving widow of 
N. Desai ‘Gowder succeeded to this 
estate and that by the partition referred 
to above, the plaintiff became entitled 
to the suit property absolutely and is 
entitled to a decree against the defendants 
for possession of the suit property, The 
plaintiff’s further contention is that Desai 
Gowder was residing in the suit house 
till his death in or about 1914, that his 
father who was brought up by the said 
Desai Gowder as abhimana putra, was 
also living in the suit house as a member 
of the family with Desai Gowder during 
his lifetime and continued to live in 
the suit house with his family even after 
the latter’s death and that the defendants 
who are the sons of the sixth defendant 
whose sisters (Ambujammal and Nanjam- 
mal) had married Desai Gowder and 
Ramiah Gowder, who was the husband 
of the sixth defendant were also living 
in the suit house along with Desai Gowder 
and that Nanjammal died in 1921 and 
Ambujammal died in 1948. The plain- 
tifs case is that Ramiah Gowder was 
permitted to live in the suit house even 
during Desai Gowder’s lifetime and he 
continued to live therein with his family 
even after Desai Gowder’s death, in view 
of the close relationship of Ramiah to 
the two widows of Desai Gowder, t.e., 
Ambujammal and Nanjammal. In re- 
gard to the business carried on by Desai 
CGowder during his lifetime under the 
name and style of N. Desai Gowder and 
Co., Madras, the Will of Desai Gowder 
provided that Ramiah and another em- 
ployee in the business (Rangaswami 
Aiyangar) were to be taken with Ponniah 
as working partners and the business 
was to be continued. After the death 
of Desai ‘Gowder the business conducted 
by Desai Gowder was continued by 
the partnership consisting of Ponniah, 
Ramiah and Rangaswami Aiyangar under 
the name and style of N. Desai Gowder 
and Co., Madras. Ponniah Gowder in 
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or about 1922 started a business ati 
Coimbatore under the name and style’ 
of N. Desai Gowder and Co., Coimbatore: 
and in order to look after the said busi-- 
ness he shifted his residence to Coimbatore, 
entrusting the management of the partner-. 
ship business at Madras to the afore- 
said Ramiah Gowder and the plaintiff’s 
case is that Ramiah Gowder was per-- 
mitted to continue to live in the suit. 
house with his family till his death in. 
1957 and that the defendant and Ramiah’s: 
widow (6th defendant) continued to- 
live in the suit house under such per- 


_mission. The plaintiff’s further case is. 


that whenever his father came from 
Coimbatore inconnection with the partner- 
ship business he used to stay in the suit. 
house during such visits till his death in. 
1944. After the death of the plaintiff’s: 
father the plaintiff’s elder brother was. 
taken in aS a partner in the Mredras 
business, The Madras business ceased. 
to function after 1956. Ramiah died 
in 1957. The plaintiff never put forward. 
a Claim to the suit house till Ramiah’s: 
death, Soon after Ramiah’s death the» 
plaintiff sent a notice in April, 1958 
requesting the defendants to deliver 
vacant possession of the suit house to 
which the .defendants sent a reply in 
August, 1958 denying the claim and 
stating that in 1938 the building was 
reconstructed out of the firm’s moneys,. 
that it was agreed at the time that the 
firm should not charge any interest on 
the said amount lent for reconstruction, . 
that Ramiah as partner was to continue 
to reside in the house without rent and 
that in case the business ceased, either 
Ramiah Gowder should put back into 
the firm the money spent on the recon-- 
struction and take a conveyance from. 
the plaintiff’s father or the plaintiff’s 
father should put back the amounts into 
the firm, that according to the said agree- 
ment the title deeds of the property 
were left with Ramiah, that Ramiah 
as such partner of the business continued 
to reside in the suit house and supervised 
the business till his dez th, that the plaintiff 
is not entitled to demand vacant posses- 
sion of the suit house without first putting 
back into firm the sum of about 
Rs. 50,000, advanced by the firm for the 
reconstruction of the suit house, The 
plaintiff has filed the present suit denying ` 
the arrangement put forward by the 
defendants in the reply notice dated. 
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12th March, 1960 and contending that 
the defendants’ occupation was only 
permissive, that the business ceased to 
function, that the building account was 
independent and that- there was no 
longer any need for supervision of the 
business after the business has ceased 
and that the plaintiff is entitled to re- 
cover vacant possession from the defen- 
dants. i 


2. The substantial defence put forward 
by the defendants in the written state- 
m*nts filed by them is that the suit house 
did not belong to the plaintiff solely 
and absolutely, that the suit house is 
partnership property, that the plaintiff’s 
father did not live in the suit house at 
any time, that Ramiah Gowder and the 
defendants were solely in possession and 
occupation of the suit house, that the 
plaintiff or his father was never in posses- 
sion or occupation of the suit house 
after 1922 when the plaintiff’s father 
shifted to Coimbatore, that even after 
the death of Ponniah Gowder in or 
about 1944 and of the last svrviving widow 
in or about the year 1948, neither the 
plaintiff nor -his brothers even claimed 
possession of the suit house nor did they 
assert that the defendants or their father 
Ramiah were in permissive occupation 
of the suit house. The father of the first 
defendant Ramiah Gowder was staying 
in-the suit house in his own right as a 
partner of the Madras business and did not 
occupy the suit house with permission 
of the plaintiff or his father. The defen- 
dants further reiterated the contentions 
put forward in their reply notice viz., 
that the house, which was purchased origi- 
nally, was demolished and as per the 
agreement between Ramiah Gowder and 
Ponniah Gowder, that the partnership 
funds were utilised for reconstruction 
of the building, that the said property 
belonged to the partnership although the 
property stood in the name of Ponniah 
Gowder as executor under the Will, that 
it was agreed at that time that the firm 
should not claim any interest from the 
partners or rent from Ramiah Gowder 
for the suit house as he occupied the 
Same as partner to supervise the partner- 
ship business and that it was agreed 
that in case the business ceased to func- 
tion either Ramiah Cowder should put 
back into the firm the moneys spent on 
the reconstruction and take a conveyance 
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from the plaintiff’s father or that the 
plaintiff’s father shculd put back the 


said amount into the firm and acquire the 
suit property. The contention of thc | 
defendants, therefore, is that the plaintiff 

is not entitled to recover possession of the 
suit property on any of the grounds set 
outin the plaint. The defendants further 
prayed that the suit is not maintainable 
without probate or Letters of Adminis- 
tration having been previously obtained 
and that it is further barred by limitation. 


3. The plaintiff as one of the representa- 
tives of the residuary legatee, filed O.P. 
No. 80 of 1963, for issue of Letters of 
Administration under the Will dated 18th 
April, 1914 of the deceased Desai Gowder 
having effect throughout the Madras 
State and limited to the suit property in 
O.5.No. 30 of 1961. On caveat having 
been entered by the defendants in the suit, 
the said suit was registered as T.O.S. 
No. 11 of 1963. In the said T.O.S. the 
main question arising for consideration 
is whether the Will dated 18th April, 1914, 
is true and valid and whether the plaintiff 
is entitled to the Letters of Administration 
even without the production of the original 
Will of Desai Gowder and whether a limi- 
ted grant of Letters of Administration 
could be claimed, 


4. Asstated above the main suit and the 
T.O.S. were tried together, The trial 
Judge held that the Will of Desai Gowder 
dated 18th April, 1914, is true and valid, 
that the plaintiff is entitled to the grant 
of Letters of Administration even without 
the production of the original Will of 
Desai Gowder as the plaintiffin the T.O.S. 
is the representative of the residuary 
legatee under the Will of Desai Gowder 
that the plaintiff is entitled to the grant 
of Letters of Administration with a copy of 
the will Exhibit D-1 annexed limited to 
the suit house. 


5. On the main suit the trial Judge held 
that the suit house was reconstructed in 
1938, that the entire money for the recon- 
struction came from the partnership funds, 
that the suit property was, however, 
never dealt with as an asset of the Madras 
firm at any time, that the entries in the 
account books of the partnership clearly 
showed that the family of the plaintiff 
was treated as the owner of the suit house, 
that in the family partition between 
the plaintiff and his two brothers 
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the „arbitrator G.S. Rathnasabapathi 
Mudaliar, allotted the suit house 
to the plaintiff as evidenced by the 
‘decree Exhibit P-18, passed in terms 
of the award, that the partnership business 
ceased to function from about 1956 and 
that the defendants were in permissive 
occupation. The trial Judge negatived 
the defendants’ plea of adverse possession 
and further held that the suit is maintain- 
able as the other suit for Letters of Admi- 
-nistration had been decreed as prayed 
‘for. In the result, the trial Judge held 
that the plaintiff was entitled to the suit 
‘property and that the deferidants are 
liable for damages for use and occupation 
at Rs. 300 a month from the date of 
-plaint to the date of delivery of possession, 


‘§. The defendants in the above suits have 


filed the above two appeals, The prin- - 


cipal contentions put forward by the 
appellants are:— 


1, The main suit (Q.S. No. 30 of 1961) was 
-not maintainable as probate or Letters 
of Administration with a copy of the 
-will annexed had not been obtained prior 
‘ta the institution of the suit; 


-2, ‘The suit house having been purchased 
-out of partnership funds and used as 
residence of the partners, is partnership 
property divisible and the present suit 
claiming exclusive title is nat maintaina- 


‘ble; and 


3. Ramiah and after him the defendants 
‘have not been in permissive possession of 
‘the suit property but have been in pos- 
session in their capacity as such partners. 
‘Before dealing with the contentions put 
forward above, we propose to deal with 
the general features of the case, 
# # # # x 


(The discussion of facts is omitted: Ed), 


‘7, The main question that has to be 
decided is whether the suit property 
ibelongs to the plaintiff as claimed by him 
or whether it belongs to the partnership 
as claimed by the defendants. It is 
admitted that the house which was pur- 
rchased. by Desai Gowder in 1909 was 
-demolished and in its place the present 
‘building was put up at a cost of about 
"Rs. 50,000 utilising the funds of the 
partnership. The plaintiff relics on the 
following circumstances in support of 
his contention: 
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I, His father was-a residuary, legatee 
under the Will (Exhibit D-1) and as such 
entitled to the suit house; 


2. The muchilika (Exhibit P-17) signed 
by the plaintiff and his brothers constitut- 
ing Sri G.S. Rathnasabapathi Mudaliar 
as an arbitrator to divide the disputed 
properties between them including the 
suit house was attested by Ramiah. 


3, The suit house was taken into account 
in the arbitration proceedings as a divisi- 
ble asset between the plaintiff and his two 
brothers and the arbitrator Sri Q.S. 
Rathnasabapathi Mudaliar made his 
award allotting the suit property to the 
plaintiff; 


4. The suit house has- nat been shown 
in the partnership accounts as partnership 
property, Vide the balance-sheets Exhi- 
bit P-22 for the year ending gist 
March, 1959, Exhibit P.-26 for the year 
ending 31st March, 1954, Exhibit P-28 
for the year ending 31st March, 1955, 
P-30 for the year ending 31st March, 
1956 by way of samples; i 


5. The suit house was shown in the 
Corporation registers as the property of 
the plaintiff; 


6. The property prior to reconstruction 
was purchased with the moneys of Desai 
Gowder and later the sale deed was taken 
in the name of Ponniah although as 
executor of the will of Desai Gowder; and 


7. That Ponniah and his sons whenever 
they came to Madras used to stay in the 
suit house. 


8. On the other hand, the circumstances 
relied upon by the defendants in support 
of their stand are: ` 


1, That during the lifetime of Desai 
Gowder, Ramiah and his family lived in 
the suit house with Desai Gowder and 
continued to live there right throughout 
without any break till his death and 
thereafter by the defendants; 


2, The reconstruction in 1938 was to 
enable Ramiah as a partner of the Madras 
business to live therein in accordance with 
which Ramizh and his family lived therein 
and after him the defendants as repre- 
sentatives of Ramiah and the firm was 
not finally dissolved; 
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3. The amount spent for reconstruction 
came from the partnership funds; 


4. Although the suit house was not shown 
as partnership property, the amounts spent 
for reconstruction were included in the 
balance sheet under the head ‘sundry 
creditors’; 


5. Ponniah and his sons never resided 
in the suit house after 1922 when they 
shifted to Coimbatore; 


6. The suit house was not purchased 
in the name of Ponniah but the sale 
‘deed was taken in the name of Ramiah 
only as an executor; 


7. The adjustment in the account of 

the partnership was only to ward off 

the claim of the Income-tax authorities 

_who issued notice to the Madras Branch 

pena section 46 (5) of the Income-tax 
ct; l 


8. The entry in the Corporation Regis- 
ters showing the plaintiff as owner is 
with a view to support his case and 
cannot be relied upon in support of 
the plaintiff's title; and 


9. , The continued adverse possession of 
the suit property by the defendants and 
their father resulted in the defendants 
prescribing title, 


10. In support of the contention the 
learned Gounselfor the appellant referred 
to The Bank of England case). The head- 
note therein runs as follaws: 


‘There is no rule that where lands are 
bought by partners in trade, and are 


paid for out of the partnership assets, . 


they of necessity become part of the 
joint estate; nor, on the other hand, 

. that if they are not bought for the 
purposes of the partnership business 
they are not joint estate; nor does the 
form of the conveyance settle _ the 
question, which must be determined 
with reference to all the circumstances 
of the case, 


One of the two partners carrying on 
the business of a leather factory bought 
lands for the purpose of erecting a 
residence on part of it and selling the 
remainder -to a Railway Company. 
He offered a share to his partner who 





1, 130 Revised Reports 276. 
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was also desirous of building a house 
out of town for his residencę. The 
offer was accepted and the purchase- 
monty paid out of the partnership 
assets; but the conveyance was to the 
partners in separate moieties, each of 
which was conveyed to the usual uses 
to bar dower. .The partners at their 
individual expense built houses upon 
portions of the Jand set apart for the 
purpose, but the other expenses relating 
to the land were paid out of the part- 
nership assets; held, that the whole of 
the land constituted joint estate”. 


Lord Justice Turner at page 284 observed 
as follows: 


‘Where land purchased is not merely 
paid for out of the partnership assets, 
but is bought for the purpose of 
being used and employed in the 
partnership trade, it is scarcely possible 
to conceive a case in which there 
could be sufficient evidence to rebut 
the trust, and accordingly in those 
cases we find the decisions almost 
if not entirely uniform, that the pur- 
chased land forms part of the joint 
estate of the partnership; but where 
the land is not purchased for those pur- 
poses, the question becomes more open, 
and we have to consider whether 
the circumstances attending the pur- 
chase show that it was made on account 
of the partners individually, or of any 
one or more of them in whose name 
the land may have been bought. 
These as it seems to me, are the 
considerations which must guide cur 
determination in the cases before us”. 


In Lindley, Law of Partnership, Twelfth 
edition, it is stated at page 361 as follows; 


‘The mere fact that the property in 
question was purchased by one partner 
in his own namé is immaterial if it was 
paid for out of the partnership moneys; 
for in such a case he will be deemed to 
hold the property in.trust for the firm, 
unless he can show that he holds it 
for himself alone, This represents 
one instance of the application of the 
equitable principle that property pur- 
chased out of moneys provided by 
A and B vested in B alone, is generally 
held by B upon trust for A and B in 
the proportions in which they contri- 
buted to the purchase money. Upon 
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this principle it has been held that 
land’ purchased in the name of one 
partner, but paid for by the firm is 
the property of the firm, although 
there may be no declaration or memo- 
randum in writing disclosing the trust 
and sign7d by the partner ta whom the 
land has been conveyed. So, if shares 
in a company are bought with partner- 
ship mon*y, they will be partnership 
property, although they may be stand- 
ing in the books of the company in the 
nam? of the partner only, and although 
it may be contrary to the Qompany’s 
deed of settlement for more than 
one p2rson to hold shares in it”. 


The next decision cited by the learned 
Counsel is Dbi Parshad v. Far Ram Dass 
and another’, That was a case of a lease. 
The learned Judge after referring to 
section 14 of the Partnership Act stated 
as follows: 


“In the Indian Partnership Act by 
Pollock and Mulla, ist Edition, at 
pag? 40 the statement of law on the 
point under consideration is stated to 
be that land bought in the name of one 
partner, and paid for by the firm out 
of the profits of the partnership business, 
‘ is partnership property unless a 
contrary intention appears. In the 
present case payments made to the 


lessors are shown in the partnership’ 


accounts, 


Finding as I do that the partnership 
paid for the lease, the lessee rights are 
partnership property”. 


In Sudarsanim Muistri v. Narastmhalu 
Miuistri#, the following observation was 
relied upon: 


“Tt was further contended by the 
learned Advocate-General that the 
three years period of limitation pres- 
cribed by Article 106 would he inappli- 
cable to hous?s and lands purchased by 
the first defendant from the profits of 
the partnership. Tnis contention 
would certainly hold good if it had 
been alleged and proved that, from 
tim? to time, portions of the assets 
of the partnership weré, by the agree- 
mint of the partners, withdrawn from 
the partnership and converted into 





1. ALR. 1952 Punj. 284. 
2. (1902) LLR. 25 Mad. 149: 11 M.LJ. 


land or house to be owred by th® 
partners aS Co-Owners, 


In the absence, therefore, of any such 
allegation and proof, lands and kouses 
bought in the name of one partner 
and paid for by the firm or from the 
profits of the partnership business 
are prima facie partnership property, 


The case is therefore governed by the 
ordinary rule that unless a contrary 
intention appears by express agree- 
ment, or by the nature of the tran- 
saction, property bought with money 
belonging to the firm is deemed to 
have been bought on account of the 
firm”. 


(Bank of England case was referred to). 


12. In Snell’s Principles of Equity 
Twenty-fifth edition, at page 165, the 
following pa‘sage was relied upon by 
the learned Counsel for the appellant: 


‘Another common case of an implied. 
or resulting trust is-;where on a purchase 
property is conveyed into the name of 
some-one other than the purchaser, 
The clear result-of all.the cases, with- 
out a single exception, is, that the 
trust of a legal estate, whether freehold, 
copyhold, or leasehold, whether taken 
in the names of the purchasers and 
others jointly, or in the names of 
others without that of the purchaser; 
whether in one name or several; 
whether jointly or successive, results to 
the man who advances the purchase- 
money. This is a general preposition 
supported by all the cases, and there is 
nothing to contradict it, and it goes 
on a Strict analogy to the rule of com- 
mon law, that where a feoffmént is 
made without consideration, the use 
results to the feoffer. 


The doctrine applies to pure personality 
as well as lands. It also applies where 
‘two or more persons advance purchase- 
money jointly and the purchase is 
taken in the name of one only, in 
which case there is a resulting trust 
in favour of the other or others as to so 
much of the money as he or they 
advanced’’, ao o 


13. In the present case the property 
in question was purchased in 1909 and 
Desai Gowder was living in the pro- 
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perty, Ramiah was also associated 
with Desai Gowder even during his 
lifetime and he was living in the same 
property. After the reconstruction of 
the house by utilisation of partnersh’p 
funds, Ramiah one of the partners of tre 
firm was living in the same property. 
The mere fact that it was not shown in 
the balance-sheets of the firm as partner- 
ship property, will not alter the charac’er 
of the property and the further cir- 
cumstances that the Arbitrator who deci- 
ded the disputes between the plaintiff 
and his brothers made an award on the 
basis that the suit property is the separate 
property belonging to Ponniah and 
divisible among the plaintiff and others 
also will (not?) alter the character of the 
property. The fact that the suit property 
was the subject of division will not alter 
the character of the property, as there 
is no decision on that question. The 
mêre fact that the muchilika by the 
three brothers requesting Sri G. Ss. 
‘Rathinasabapathy Mudaliar to effect 
a division was attested by Ramiah will 
not amount to an admission that the suit 
property belonged to Ponniah alore, 
On the other hand, Ramiah’s occupation 
of the suit house even prior to the death 
of Desai Gowder is a circumstance 
to be taken into account in ascertaining 
whether the plaintiffis the owner. Under 
section 110 of the Evidence Act when the 
question is whether any perfon is owner 
of anything of which he is shown to be 
in possession, the burden of proving that 
he is not the owner is on the person who 
affivms that he is not the owner. The 
plaintiff is now asserting that he is the 
owner and it is for him to establish his 
title, The facts established in the case 
do nat show that the plaintiff has estab- 
lished that Ponniah had exclusive title 
to the suit property. On the other hand, 
the various circumstances, viz., Ramiah’s 
continued occupation of the suit pro- 
perty, his signing the plan submitted 
to the Qorporation Exhibit D-14 and 
D-18 showing that he is the owner of 
the property, that the demand on him 
for payment of corporation dues, quit 
rent demands etc, and his payment 
thereof for a long period, that he per- 
formed Graha Pravesam ceremony after 
the construction of the suit house in his 
nam? and fixing of marble tablet on the 
wall of the suit house in his name and 
of his naming the building as ‘“‘Ayodhya”’ 
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where admittedly Ponniah and his wife 
and the members of his family were 
present at the Graha Pravesam function 
in addition to the circumstances enume- 
rated above all negative the plaintiffs 
claim of Ponniah’s exclusive ownership. 
The issue of quit rent receipts Exhibits 
P-47, P-49 and P-51, and demand notices 
in the name of the plaintiff’s father 
appears to have been got up as a result 
of the correspondence between tle plain- 
tiff and the authorities without reference 
to Ramiah or the defendants and that 
by itself in our opinion is not of much 
consequence, 


14. The learned Counsel for the respon- 
dènt commented upon the second defen- 
dant’s admission that the suit property 
has not been dealt with as an asset of 
Madras firm. The said admission could 
only be read along with the balance- 
sheets on the basis of which this admis- 
sion could have been made and not on 
the real facts of the case, The learred 
Counsel for the respondents further com- 
mented upon the non-examination of the 
first defendant. In our opinion, this 
will not matter, as the burcen is only 
upon the plaintiff to establish his title 
to the suit property. The learned 
Gounse] for the respondents referred 
to the claim of the third partner T. S. 
Ranga‘wami Iyengar, in his letters dated 
14th June, 1955 and r4th July, 1955 
raising a question as to why the amount 
standing to the credit of S. N. P. Desai 
Gowcer was not charged with interest 
and for a valuation of the stock as on 
ist April, 1956. Ramiah in his letter 
Exhibit P-27 dated 31st August, 
1955 addressed to S. N. P. Desai 
Gowder stated that it was not possible 
to take the market value of all the assets 
as on Ist April, 1955 and in order to 
ward off a possible suit by Ranga‘ wami 
Iyengar, offered to pay Rs. 17,000 in 
settlement of the claim. If the suit pro- 
perty was not the partnership property, 
there was not reason why Ramiah should 
have been afraid of a claim from 
the other partner Rangaswami Iyengar 
and his anxiety tn foreclose the claim 
by payment of Rs. 17,000, This in 
our Opinion amply shows the suit house 
is partnership property. 

15. Taking all the relevant circum- 
stances into account and the fact that 
Ramiah was throughout a partner of the 
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firm residing in the suit property as 
such partner, we have no hesitation in 
coming to the conclusion, that the suit 
house is partnership property. The third 
partner’s account was settled and there- 
after the partnership consisted of only 
the representatives of Ponniah and 
Ramiah and even between them all 
other properties were divided. The 
suit house is thus the only property liable 
to be divided between the plaintiff and 
the defendants and we hold that .they 
are entitled to a halfshare each, 


16, The result is the suit house has to 
be divided into two shares, the plaintiff 
taking one such share end the defendants 
the other. To avoid division of the 
house we called upon the respondents’ 
counsel, his client not being a resident 
of Madras, to value the house so that 
the defendants, who are in possession, 
could retain the house and pay the value 
of the other half share to the plaintiff. 
But the respondents through their counsel 
stated that they were equally anxious 
to have possession of the house. In the 
above circumstances there is no alter- 
native other than to divide the house into 
two shares, The question as to the 
feasibility of division will De decided in 
appropriate proceedings, 


I7. The other remaining questions deal 
with the maintainability of the suit with- 
_out obtaining probate or. letters of 
Administration prior to the institution of 
the present suit Q.S. No, 30 of 1961 which 
was filed on 5th May, 1961. The plain- 
tiff anticipating an objection from the 
defendants filed O.P. No. 80 of 1963 
on 28th January, 1963. The said O.P. 
is for the grant of Letters of Administra- 
tion with a copy of the will dated 18th 
April, 1914, annexed and being limited 
to the Madras house which. is the subject- 
matter of C.S. No. 30 of 1961. Bfore 
dealing with the maintainability of the 
sey we will consider the validity of the 
will, . 


18, The trial Judge went into the truth 
and validity of the will and held that 
the will of Desai Gowder dated 18th 
April, 1914, is true and valid and the 
plaintiff is entitled to the grant of Letters 
of Administration even ‘without the 
production of the original will of Desai 
Gowder. The original will appears 
to have heen filed in Q.S, No, 8 of 1948 
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on the file of the Sub-Court, Coimbatore 
and was taken return of after the suit 
was disposed of and the case of the plain- 
tiff is that he lost the will subsequently. 
There is no reason why the plaintiff who 
got back the original will from the Court 
should suppress the original will and 
rely on a registration copy, if really the 
original will was available with him. 
The learned Judge went into the question 
whether while the execution of the will 
by Desai Gowder was in a sound and dis- 
posing state of mind. P.W. 2 aged 
80 years, who was present at the time of 
the execution of the will, was examined 
and as all the attesting witnesses are 
dead, the learned judge relied upon the 
evidence of P.W. 2. We see no reason 
to diffzr from the finding of the learned 
Judge that the will was duly executed 
while Desai Gowder was in a sound and 
disposing state of mind. Further the 
original of the said will appears to have 
been filed in a later litigation com- 
menced by Boramma! widow ofa ‘nephew 


of Desai Gowder for enhancement of 
maintenance. Though Ponniah was not 


specifically referred to as an executor in 
the said will, he is a re:iduary legatee and 
is entitled to all the properties of Desai 
Gowder after the life-time of his widows 
subject to the dispositions made by the 
testator. The last widow of Desai 
Gowder died in 1948. The plaintiffs 
father Ponniah did not obtain probate ‘or 
letters of administration with the will 
of Desai Gowder annexed, though he 
administered the estate of the deceased 
Desai Gowder. The administration of 
the estate has not yet been completed, 
The learned trial Judge, therefore, held 
that the sons of Ponniah will be entitled 
to apply for letters of Administration 
with acopy ofthe Will of Desai Gowder 
annexed whe‘her under section 232 or 233 
of the Indian Succession Act, The plain- 
tiff’s younger brother S. N. Ponniah 
Rajan died in 1961 and, the plaintiff’s 
elder brother N. S. P. Desai has sworn 
to an affidavit stating that he has no 
objection to the grant of Letters of Admi- 
nistration to the plaintiff. 


19. The next question which was 
raised was whether the plaintiff will 
be entitled to grant of Letters of 
Administration limited to the suit house 
and whether the suit is not maintainable 
as the administration of the estate jg 
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over. In view of the fact that the admi- 
nistration of the estate of Desai Gowder 
relating to the suit house is not over 
yet, the learned Judge rightly held that 
the plaintiff is entitled to the: grant of 
Letters of Administration., The con- 
tention of the learned Counsel for the 
appellant is that the probate or Letters of 
Administration not having been obtained 
prior to the institution of G.S. No. 30 of 
1961, the said suit is not maintainable, 


20, The learned Counsel for the appel- 
lant relies upon the Full Bench decision 
in CGinshamdoss Nairayandoss v. Gulab Bi 
Bai, There a defendant resisting a 
a claim made by the plaintiff as heir- 
at-law was held not entitled to rely in 
defence on a will executed in his favour 
at Madras in respect of property situate 
in Madras, when the will is not probated 
and no Letters of Administration with 
the will annexed had been granted, 
Section 187 of the Indian Succession 
Act corresponding to s°ction 213 of the 
Act XXXIX of 1925 was held to be a 
bar to every one claiming under such 
a will, whether the plaintiff or the defen- 
dant, 


21. In Chandra Kishore Roy v. Prasanna 
Kumtri Daısi?, the Judicial Committee 
held that so long as the compliance with 
section 187 of the Indian Succession Act, 
1863, was prior to the decree, the fact 
that it was obtained after the institution of 
the suit made no difference. In Charu 
Ghindra Pramanik v. Nakush Ghandra Kundu? 
the above decision of the Privy Council 
was referred to and followed. It is 
unnecessary to refer to the further deci- 
sions cited by the learned Counsel. In 
the present case the Letters of Adminis- 
tration was granted prior to the decree 
in G., S. No, 30 of 1961. We, therefore, 
see no substance in the contention put 
forward by the learned Gounsel for the 
appellant. 


22.. Thelearned Counsel for the appel- 
lant further contended that the grant 
of the Letters of Administration in respect 
of the suit house is illegal. In this con- 
nection the learned Counsel cited the 
judgment in T.K. Parthasarathi Naidu, Inre4 
AES EE ae a A 


Do (1927) LL.R. 50 Mad. 927:-53 M.L.J. 


2. (1911) LL.R. 38 Cal. 337 (P.C.). 

3. (1923) L.L.R. 50 Cal. 49. 

4. LL.R. (1956) Mad. 36: (1955) 1 M.L.J. 
942 : 68 L-W. 439: ALR, 1955 Mad; 41], 
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wherein their Lordships held that the 
petitioner could not be granted* Letters 
of Administration in respect of his share 
of property and that probate or letters 
of administration with or without the 
will annexed must, as a general rule 
relate to all the properties, that is, the 
entire estate of the deceased, and only 
in €xceptional cases falling under sections 
254 to 257 of the Indian Succession Act 
(XXXIX of 1925), could probate or 
Letters of Administration, limited to 
specific items or a fraction of the estate, 
be granted. In this case the estate of 
the deceased was administered without 
obtaining a probate or letters of adminis- 
tration and the only property in respect 
of which the administration is not 
completed is the suit house. In the 
above circumstances we consider that 
the learned Judge was right in granting 
Letters of Administration with the will 
annexed in respect of the suit house, 


23. We see nothing illegal in the grant 
of Letters of Administration in respect 
of the suit house, which is the only pro- 
perty of the testator in Madras City. 
We, therefore, see no substance in any of 
the contentions raised by the learned 
Counsel for the respondent, 


24, In the result, the decree in C.S. 
No. 30 of 1961 is modified by declaring 
the plaintiff’s half right in the suit pro- 
perty. The plaintiff will he entitled to 
damages for use and occupation of the 
half share in the suit house from the date 
of the plaint till delivery of possession 
(t.e.,) half of Rs. 300 after meeting his 
share of the taxes for the said period. 
Subject ta the above modification, the 
appeal O.S.A. No. 26 of 1965 is dismissed 
in other respects. There will be no order 
as to costs throughout. 


O.S.A. No. 51 of 1965 is dismissed, 


There willbe no order as to costs, 


S.V. ——— Appeals dismissed, 
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IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS 


Present :—V. Ramaswami, F. 


Nagoor Rowther Appellant” 
v. 
Abdul Rahim Respondent, 


Execution Proceedings—Symbolic and actual 
delivery—Party entitled to actual possession 
obtaining a mere paper delivery—Symbolic 
delivery if could be equated to actual delivery. 


The apprllant purchased the suit pro- 
perties in Gourt-auction on 24th October, 
1935. He alleged that he took possession 
in pursuance of his purchase on 2nd 
December, 1938. The appellant’s fur- 
ther case was that the respondent tres- 
passed on those properties, Thereafter, 
the appellant filed O.S. No. 453 of 1950 
against the respondent and the rerpon- 
dent remained ex parte and the suit was 
decreed on 22nd January, 1952. Subse- 
quently, the app-lant filed E.P. No. 
96 of 1964. It was stated that the 
he obtained delivery of possession on 
4th May, 1964, and he filed the certified 
copy of the delivery warrant Exhibit A-2. 
On the ground that the respondent had 
again trespassed on the suit properties, 
he filed the present suit. In the written 
statement filed by the respondent— 
defendant it was stated that he was not 
at all aware of the suit and that the 
decree in O.S. No. 453 of 1950 was 
obtained fraudulently. His contention 
was that there was no actual delivery of 
the suit properties to the appellant 
plaintiff and that the delivery said to 
have been effected on 4th May, 1964, 
was false, fraudulent and legally void. 
The finding in the case was that there 
was no actual delivery. of possession. 


On the question whether, the symbolical 
delivery will operate as actual delivery. 


Held that, Symbolical possession is given 
only in cases where the party in actual 
possession is entitled to remain in such 
possession as in the case of delivery under 
Order 21, rule 96, Civil Procedure Gode, 
and should not be confounded with 
cases where a party is entitled to actual 


S.A. No. 748 of 1970. 7th April, 1972. 
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possession but obtains only what is 
called a paper delivery. [Para 5.] 


Cases referred to: 


Prokash Chandra Chakravorty v. Barada 
Kishore Ghakravorty, 38 C.W.N. 348 ; 
Venkatalingamma v. Raja Dhanaraj, A.L.R.. 
1929 Mad. 826; Gavind v. Venkata Sastrulu, 
(1907) 17 M.L.J. 598; Kamayya v. Bhima- 
rasettei Paridesi, (1925) 49 M.L.J. 303: 
A.LR. 1925 Mad. 1140; Govindasamt 
Pillai v. Pethaperumal Ghetty, (1918) 44 
I.G. 839. 


Appeal against the Decree of the Court 

of the Subordinate Judge, Pudukottai 

in Appeal Suit Na. 20 of 1967 preferred | 
against the decree of the Court of the 

District Munsif of Pudukottai in Original 

Suit No. 66 of 1965. 


R. Rajagopala Iyer, for Appellant. 


K. Sarvabhauman and T. R. Mant, for 
Respondents. i 


The Court delivered the following 


Jupement.—The plainiff is the appellant. 


He filed the suit for a declaration of this 
title, possession and injunction and for 
mesne profits, The suit was in respect 
of 10 items and there were four defendants. 
The plaintiff obtained a decrce in respect 
of items 1 to 6 and 9 and 10 as against 
defendants 1, 3 and 4 and that is not 
the subject-matter of appeal here. The 
second defendant is in possessicn of 
items 7 and 8 and this second appeal 
relates only to these two items, 


2. The facts leading up to this second 
appeal are these: The plaintiff as assignee- 
decree holder of a decree in O.S. No. 
550 of 1930 took proceedings to execute 
that decree and in execution thereof 
purchased these two items along with 
others in Court-auction on 24th October, 
1935. He alleged that he took delivery 
of possession in purruance of his pur- 
chase on 2nd December, 1938. The 
plaintiff’s further case was that the second 
defendant trepassed on these items 7 and 
8. Thereafter the plaintiff filed O.S. 
No. 453 of 1950 against the second cefen~ 
dant and 2 number of others for possession 
of these items, In this suit the second 
defendant remained cx parte and the 
suit was decreed on 22nd Jantary, 1952 
as seen fiom the copy of the judgment. 
Exhibit A-r filed in this case, There- 
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after the plaintiff filed E.P. No. 96 of 1964. 
It is stated that the plaint‘ff cbtair.ed 
delivery of possession on 4th May, 1964 
and he had filed the certified copy of the 
delivery warrant Exhibit A-2 jn this 
case, On the ground that the second 
defendant has again trespassed on the 
suit properties, he has filed the present 
suit, In the written statement filed by 
the second defendant, it was contended 
that the second defendant was not 
aware of the suit at all and that the 
decree in O.S. No. 453 of 1950 was 
obtained fraudulently. He also conten- 
ded that the delivery said to have been 
effected on 4th May, 1964, was false, 
fraudulent and legally void. There was 
no actual delivery of the said properties 
to the plaintiff. The plaintiff was not 
also entitled to get delivery of the pro- 
perties more than 12 years afier the 
decree, Delivery said to have been 
effected was in contravention of tl.e pro- 
visions of the Limitation Act and there- 
fore void and legally ineffective, 


3. The trial Court decieed the pvit 
holding that the plaintiff had actually 
taken possession in execution of the decree 
on 4th May, 1964, and that in view of this 
` finding the trespass alleged was true and 
that the second defendant had not per- 
fected his title by adverse possession, 
Ona zppeéal by the second defendant, the 
learned Subordinate Judge of Pudukottai 
allowed the appeal and dismissed the 
suit. He was of the view that there was 
no actual delivery of the praperties and 
that the second defendant had remained 
in possession in his own right for more 
than the statutory period and prescribed 
his title, The plaintiff has filed this 
second appeal. 


4. The learned Gounsel for the appel- 
lant contended that the plea of the. second 
defendant that delivery of possession 
could not be effected beyond the period 
of 12 years from the date of decree is 
not correct in law and that if the execu- 
tion petition had been filed before the 
expiry of the period of 12 years, delivery 
could be effected at any time thereafier, 
He also submitted that there was no 
specific plea in the written statement that 
the execution petition was not filed within 
‘the period of 12 years, But, in my 
opinion, this is rather a very strict and 
narrow interpretation and understanding 
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of the pla in the written statement, The 
second def ndant h.s pleaded that the 
delivery said to have been eff cted on 
4th May, 1964 was in contravention of 
the provisions of the L'mitation Act and 
that therefore it was void and legally 
ineff ctive, This, as submitted by the 
respondent could alto include the point 
that the execution petition itself was 
beyond the period of limitation and there- 
fore no eff ctive delivery was given, The 
learned Counsel for the appellant con- 
tended that even assuming that E.P. 
No. 96 of 1964 in which delivery was 
ordered was filed beyond the period of 
12 years, it was not open to the second 
def ndant to challenge the delivery in 
that E. P. in these collateral procecd- 
ing?. He cited a passage at page 256 
of Volume I of Mulla’s C'vil Procedure 
Code and relied on the decision in 
Prokash Giandra Chakravorty v, Barada 
Kishore Chakravorty4, and Venkatalingamma 
v. Raja Dhanaraj*. Of course, these two 
decisions are clear authorities for the 
proposition that where an application for 
execution of a decree in entertained after 
12 y“ars in contravention of the provisicns 
of section 48 of the Cade of Cvil Pio- 
cedure, the executing Crurt dacs not 
exercise a jurisdiction which it did not 
possess but decides a question erroneously, 
Such a decision if not appealed against 
is binding between the parties who are 
represented before it or head notice of the 
proceedings and cannot be questioned 
collaterally. The only question then 
will be whether the judgment-debtor had 
notice of the execution proceedings. 
In this case, though the second deft ndant 
in his written statement contended that 
the execution proceedings were barred 
by limitation, he did not state that he 
did not have any notice and the ex-cution 
proceedings were not valid. Therefore 
we have to proceed on the basis that the 
second defendant had notice of the execy- 
tion proceeding:. If that were so, then 
even if E.P. No. 96 of 1964 had been 
in fact filed after the expiry of the period 


.of 12 yars, the order passed thereon 


could not be challenged in this suit. 


5. But the real question that arises for 
consideration is whether there was any 
delivery of possession of the suit properties 
——— 
(1934) 38 C.W.N. 348. 


1. 
2. AIR. 1929 Mad, 826, 
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to the plaintiff on 4th May, 1964 and 
whether Exhibit A-2 evidences only a 
mre paper delivery and not actual deli- 
very of possession. The learned Counsel 
for the appellant strenuously contended 
that Exhibit A-2 being a public document, 
it shall be presum*d to be a recording 
of a proceeding tak*n in conformity with 
the provisions of law. But this presump- 
tion itself does not conclude the issue, 
In this case, the case of the plaintiff was 
that he took actual delivery of possession, 
and, if that he so, the delivery would 
have been one under Order 21, rule 35, 
Civil Procedure Code. Rut we have the 
admitted fact that the svit properties 
were in the possession of the tenants at 
the time when the execution proceedings 
were stated to have been taken and 
delivery was ordercd, Therefore the deli- 
very could be only under Order a1, rule 
36, The learned Gounsel for the appel- 
lant contended that even if symbolical 
delivery was erroneously given, so far as 
the second defendant-judgment-cebtor 
was concerned it will operate as actual 
delivery. In support of this contention 
he relied on the decision reported in 
Govind v. Venkata Sastrulu’. The facts 
of that’ case were these, The suit was 
for possession of lands bought by the 
plaintiffs in a QGvurt-auction sale, they 
themselves being the  assignee-decree- 
holders of a mortgage decree, The 
first and second defendants were the 
purchasers of the lands from the mort- 
gagor, The properties scld were not 
described in the decree by boundaries 
or position. Plaintiffs, after their pur- 
chase in Court sale applied to have the 
sale certificate modified by 
of the survey numbers and extent, but 
failed in their attempt. They subse- 
quently obtained symbolical possession 
under section 319 of the Civil Procedure 
Code. It was contended for the defendants 
that the delivery of symbolical position 
under section 319 (which corresponds 
to Order 21, rule 96) was a nullity because 
the lands were not in the possession of 
tenants, This Court held, following 
certain decisions of the Calcutta High 
Court that ‘“‘delivery of symbolical 
possession even though erroneously made 
operated to give the person put in posses- 
sion a fresh cause of. action and to place 
‘the judgment-debtor in the position of 


1. (1907) 17 M.L.J. 598. 
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a trespasser’, Though this is a decision 
by a Division Bench this was not followed 
by a single Judge in the case reported 
in Kamaıyya v. Bhimarasettt  Paridesi}, 
on the ground that a later Full Bench 
decision reported in Govindasami Pillai v. 
Pethaperumal Ghetty®, has taken a con- 
trary view. A full Bench in Govindasam 
Pillai v. Pethaperumal Chetty? took 
the vicw that symbolical possession is 
given only in cases where the party in 
actual possession is entitled to 1emain 
in such possession as in the case of delivery 
under Order a1, rule 96 and should 
not be confounded with cases where 
a party is entitled to actual possession 
but obtains only what is called .a pape 
delivery, This‘is a decision which was 
followed by the single Judge in Kamayya v. 
B himarasetti Paridesit, The present cae 
is a converse oné€ and the decisions cited 
are not applicable. In the present case the 
plaintiff pleaded that he took!actual deli- 
very of possession and that could be only 
under O-der 21, rule 35. But actually, 
as admitted by the plaintiff, the lands 
were in the possession of tenants and 
therefore only symbolical delivery could 
have been taken and not actual posses- 
sion. Since the plea was that he took 
actual possession, the certified copy pro- 
duced could only be evidence of a paper 
delivery and not actual taking of posses- 
sion, The lower appellate Court was there- 
fore right in holding that the plaintiff did 


_ not tak: actual delivery of the properties, 


It may also be mentioned that in I.A. 
No. 100 of 1965 filed by the plaintiff 
for ascertainment of the mesne profits 
the plaintiff had claimed mesne profits 
for a period of more than 15 years conti- 
nuously, He had not stated anywhere 
that the second defendant was liable 
to pay mesne profits up to 4th May, 
1964, and then again from the date of 
trespass, thereby showing that there 
was no interruption in the pos-ession 
of the second def:ndant any time in 1964. 
This is also a circumstances which was 
relied on by the lower appellate Court, 


6. In the foregoing circumstances, the 
second appeal is liable to be dismissed 





sig, 1925) 49 M.L.J. 303: ALR. 1925 Mad. 
“2. (1918) 44 I.C. 839. 


T]  NAMASİVAYA MUDALIAR v. R.D.9., TIRUNELVELI (Ramaprasada Rw, 7.) 


and it is hereby dismissed; but there 
‘willbe no orders as to costs, 


No leave, 


V.M.K. Sscond appeal dismissed. 





IN THE HIGH GOURT OF JUDICA- 
‘TURE AT MADRAS. 


{Spezial O-iginal Jurisdiction). 
PRESENT:—T. Ramtprasada Rao, F. 


X, A. Namasivaya Mudaliar 
Petitioner” 


J. 


The Revenue Divisional Officer, 
Tirunelveli and another .. Respondents. 


Tamil Nadu Panchayat Union Councils 
(Election of Chairman and Vice-Ghairman) 
Rules (1960), rule 17—Election of Chairman 
—Equal votes— Shall draw lots’’—‘Shall”? 
—-Whether directory or mandatory. 


The word, “shall? used in rule 17 of 
the Tamil Nadu Panchayat Union Councils 
(Election of Chairman and Vice-Chair- 
aan) Rules and for that matter, when- 
ever it is used, sometimes imports an 
obligation and at other times implies 
a direction. But where the thing to be 
done is a formality relating to a public 
act, the word “shall’? should be under- 
stood as directory unless there are express 
‘words interdicting the adoption of any 
other process than the one indicated 
by the legislature or -the rule-making 
authority. It should always be read 
ïn the context in which it is used and 
‘employed, and if an obligation revolves 
‘on the doing of a formality or the per- 
formance of a thing which is extremely 
formal, unless the rule or the statute 
‘prohibits the adoption of any other 
method, the word, ‘“‘shall’’ used for the 
‘purpose shall always be understood as 
directory. [Para. 4.] 


Cases referred to: 


State of Uttar Pradesh v. Singhara Singh, 
(7965) 1 S.G.J. 184: (1965) M.L.J. 
(Qrl.) 72: A.LR. 1964 S.G. 358 ; Narbada 





4W.P. No. 3543 of 1970, 
26 


15th June, 1972. 
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Prasada v. Chhaganalal, 
786 : (1969) 1 S.C.R, 
S.G. 395. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in 
the affidavit filed therewith, the High 
Gourt will be pleased to issue a Writ 
of quo warranio requiring the ond 
Respondent to show cause by what 
authority he claims to have, use, enjoy 
and perform the rights, duties and pri- 
vileges of the office of Chairman, Alan- 
gulam Panchayat Union and direct the 
2nd Respondent not to intermeddle 
in any manner with the said office and 
declare the said office vacant. 


T.R. Mani, for Petitioner. 


K. K. Venugopal for I. Subramaniam and 
T. Sathiadev, Assistant Government 
Pleader, for Respondents., 


The Court made the following 


OrDER.—The election of the Chairman 
of Alangulam Panchayat Union Council 
was conducted on 13th August, 1970, 
The petitioner and the second respondent 
secured at such an election equal votes, 
It therefore became necessary for the 
Revenue Divisional Officer ‘who was 
in charge of the conduct of the election 
to draw lots in the presence of other 
members and act in accordance with 
rule 17 of the Tamil Nadu Panchayat 
Union Gouncils (Election of Chairman 
and Vice-Chairman) Rules, 1960. When 
he caused the lots to be so drawn and 
requested a child of 3 years to be brought 
in for purposes of picking out the chit 
in the course of such drawing of lots 
the petitioner was not the person whose 
name was first drawn. Therefore, the 
second respondent was declared elected 
as Chairman of the Panchayat Union 
Gouncil. It is as against the method 
adopted by the first respondent as the 
person in charge of the election that the 
present writ petition has been filed and 
incidentally the result of the election is 
challenged, 


2. The main contention of the learned 
Counsel for the petitioner js that under 
rule 17 as above, it is incumbent upon 
the president of the meeting to draw 
lots himself meaning thereby that he 
should pick up the chits thrown into 
the hotch pot for being drawn and if he 


(1969) 1 S.C.J. 
499: A.I.R. r969 
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uses the instrumentality of any other 
agency, other than himself, neither the 
letter nor th: spirit of the rule is satis- 
fied. According to the learned Counsel, 
the word, ‘shall’ appearing in rule 17 
just before the expression, ‘“‘draw lots” 
being imperative and mandatory, can- 
not be understood as directory and 
non-compliance of such a mandate 
is fatal to the process and therefore the 
result of the election is vitiated. On 
the other hand, the learned Counsel for 
the second respondent would state that 
the drawing of lots is only a method 
suggested under the Rule and such 
drawing need not necessarily be done 
by the president of the meeting, as there 
is nothing to indicate either expressly 
or by necessary implication in the Rule 
itself that the president of the meeting 
is the only person qualified to adopt 
that method and draw the chit himself 
and declare the result of that process. 
In this view, it is stated that the word, 
“shall” should be understood as directory 
and not mandatory. It is also rightly 
-said that the method adopted by the 
first respondent is the normal process 
that is usually in vogue in such and 
similar matters and on almost all occasions 
when drawing of lots comes up for con- 
sideration. 


g. I may immediately state that it is 
common knowledge and indeed ‘t is 
popular that in a case where lots have to 
be drawn for the declaration of any 
result, whether it is in relation to a 
public act or a private enterprise, general- 
‘ly infants who are not knowledgeable and 
who are innocent are called upon to draw 
chits, which process itself springs from 
blind chance. This is an accredited 
method which is in vogue end such a 
process as adopted by the first respondent 
in the instant case cannot be questioned 
as illegal or beyond his competence, 


4, The question, however, is whether 
the expression, ‘‘shall draw lots? can 
only be understood as giving a mandate 
to the president of the meeting to under- 
take the drawing of lots himself without 
adopting the usual method in vogue in 
such circumstances to which I have 
already made a reference, The word, 
‘shall’? used in this rule and for that 
imatter, whenever it is used, sometimes 
imports an obligation and at other times 
implies a direction. But where the thing 
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to be done is a formality relating to a 
public act, the word, ‘“‘shall’? should be 
understood as directory unless there are 
express words interdicting the adoption 
of any other process than the one indicated 
by the legislature or the rule making 
authority. Mr. Mani, however invited 
my attention to two decisions of the 
Supreme Court. In State of Uttar Pra- 
desh v. Singhara Singh*, a second class 
Magistrate not specially empowered by 
the State Government to record a state- 
ment or 2 confession under section 164, 
Criminal Procedure Code, purported to 
record a confession of an accused. In. 
those circumstances, the Supreme Gourt 
pointed out that where a mandate is 
given by a statute that a particular 
thing shall be done in a particular manner, 
such a thing must be done in that way 
or not at all be done and that the other 
methods of performance’ are necessarily 
forbidden. The principle laid down . 
therein was evolved on the facts of that 
case, In many other cases, the Supreme 
Court has repeatedly pointed out that the 
use of the word, ‘“‘shall’’ itself may not 
be a guide to interpret the force or the 
meaning of that word, It should always 
be read in the context in which it is 
used and employed, and as I said already, 
if an obligation revolves on the doing 
of a formality or the performance of a 
thing which is extremely formal, unless 
the rule or the statute prohibits the 
adoption of any other method, the word, 
‘shall’? used for the purpose shall always 
be understood as directory. In Narbada 
Prasada v. Ghhaganalal?, the provisions 
of the Representation of the People 
Act, 1951 were scrutinised by the Supreme 
Court. It is unnecessary to state that, 
the Representation of the People Act, 
1951, is a code by itself and every meti- ` 
culous detail mentioned in every limb. 
of the section or a sub-section therein,, 
if not followed, has been held to lead 
to fatal results, It is in such circum- 
stances the Supreme Court stated that 
if there was no compliance with one of 
the mandatory provisions of that parti- 
cular statute, namely, section 33 (5), 
there was no power in the Court to 
dispense with that requirement. The 





— 


184: (1965) M.L.J. (Crl.) 





1. (1965) 1 S.C.J. 

2: ATR. 1964 S.C. 358. 

2. (1969) 1S.C.J. 786; (1969) 18.C.R, 499:. 
ALR. 1969 S.C, 395. 
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Supreme Court also added that it is a 
well understood rule of law that if a 
thing is to be done in a particular manner 
it must be done in that manner or not 
at all. These propositions referred to 
by the learned Counsel for the petitioner 
are not of universal application. The 
word, “‘shall’’ or ‘‘may’’ employed for 


several purposes have to be understood: 


and interpreted in accordance with the 
tenor and context in which it is used, 
In the instant case, in rule 17, the man- 
date is to employ a particular process 
or method, It indicates, as pointed 
out by Mr. Venugopal, a system. which 
the president of the meeting should 
adopt for purposes of declaring the 
successful candidate, in the event of 
there being an equality of votes between 
any two or more candidates. In such 
circumstances, the mandate only directs 
him to draw lots. But it does not compel 
him to draw the lots himself, If, for 
purposes of arriving at a decision, as 
indicated in the rule, he called upon 
an urchin to assist him to draw the lots, 
so that the entire process may be kept 
beyond the range of complaint or sus- 
picion, he has done what the rule has 
required of him to do, There is no 
irregularity and much less any illegality 
in the method adopted by the first res- 
pondent. There being no such error 
in the process, the resultant conclusion 
and the decision of the first respondent 
who accepted the second respondent 
whose name was first drawn as the success- 
ful candidate is the only one that could 
be arrived at in the circumstances, The 
petitioner is seeking a writ of que warranio. 
What is stated above is sufficient in- 
formation for the petitioner to be satis- 
fied that the second respondent is holding 
office after he has been duly and regularly 
elected in accordance -with law. 


5. The rvle nist is discharged. The 
writ petition is dismissed, There will 
be no order as to costs, 


S.J. 





Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. o 


PRESENT :—P.S. Kailasam, F. 


P.S. Rama Rao Appellant” 
0. 
P. R, Krishnamani Ammal 

i Respondent. 
Hindu Marriage Act (XXV of 1955), 


section 9 (1) and (2)—Scope—Clauses (1) 
and (2), if should be read together—Party 
applying for restitution of conjugal rights— 
Burden of proof, nature of—Inordinate delay 
in applying—E fect. 


Clauses (1) and (2) of section g of the 
Hindu Marriage Act (XXV of 1955) 
have to be read together, and so read 
it becomes clear that it is incumbent 
upon the party applying for restitution 
of conjugal rights to prove that the other 
party has, without reasonable excuse, 
withdrawn from the applicant’s society. 
In the present case, the husband failed 
to establish that the wife, without reason- 
able excuse, had withdrawn from the 
society of the husband. Not only that. 
There was an inordinate delay in filing 
the application for restitution of conjugal 
rights and this would disentitle the 
husband from getting the relief of resti- 
tution of conjugal rights, 


[Paras. 5, 4, and 6.] 
Case referred to: 


Annapurnamma v. Appa Rao, (1962) 2 
An.W.R. 434. 


Appeal against the order of the Court 
of the District Judge, Madurai in C.M.A. 
No. 40 of 1969 preferred against the 
order of the Court of the II Additional 
Subordinate Judge of Madurai in Origi- 
nal Petition No. 14 of 1968. 


O. V. Baluswami, R. A. Mohanram, B. A. 
Ramesh Babu, for Appellant. 


S. V. Jayaraman, V. Kannan, for Res- 
pondent. 


The Qourt delivered the following 


JupGMEenT.—This civil miscellaneous 
second appeal is filed by the husband 





*A,.A.A.O. No. 93 0f1970. 17th August, 1972. 
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against the order of the District Judge, 
Madurai,® dismissing- the petition for 
restitution of conjugal rights against 
his wife. The trial Gourt allowed the 
petition for restitution of conjugal rights. 
But on appeal the lower appellate Gourt 
dismissed .the petition for restitution 
of conjugal rights. 


2. The main ground on which the 
petition for restitution of conjugal rights 
is based, is that, in spite of his earnest 
attempts to bring the wife to his house, 
the wife, without reasonable cause, re- 
frained from joining him. The defence 
is that the wife was never properly 
treated, that she was forced to file a 
maintenance suit against the husband 
which resulted in a compromise decree, 
that, even thereafter, the husband did 
not make any effort to act according to 
the compromise decree, and that, as 
a result of it, she could not join the 
husband, It has also been stated that 
the petition for restitution of conjugal 
rights was filed after an inordinate delay. 


3. The facts, briefly stated, are : The 
appellant and the respondent lived as 
husband and wife for a period of five 
months after their marriage and there- 
after, misunderstanding arose between 
them, The wife filed a maintenance 
suit which resulted in a compromise 
decree, The decree provided that the 
husband should take on rent a separate 
house for the residence of the wife and 
himself and lead the proper marital 
life. It was also provided in the decree 
that, in case the’ husband rendered 
joint living impossible by cruelty or 
circumstances for joint marital life dis- 
appeared, he should pay maintenance 
of Rs. 20 per mensem to the wife fron 
the date of failure of joint life. In 
pursuance of this compromise decree, 
attempts were made by the husband 
as well as the wife to secure a house, 
so that the husband and wife could live 
together. .The attempts failed and the 
wife took out execution of the main- 
tenance decree’ in 1961, 1964 and in 


1967. 


4. That there were some attempts by 
both sides, cannot be denied. But the 
plea.‘on behalf of the wife is that the 
husbarid was not willing to pay the 
advance towards rent required, and that 
he was always demanding his father- 
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in-law to pay the advance. The lower 
appellate Court accepted the case of 
the wife that the husband did not make 
real attempts to take on rent a separate 
house for the residence of the husband 
and the wife. This finding cannot be 
interferred with in second appeal. Mr. 
O.V. Balusamy, the learned Gounsel for 
the husband, submitted that a material 
fact was not taken into account by the 
lower appellate Gourt and that would 
be a circumstance which this Court 
should consider. He submitted that, 
even on the admission of the wife, a 
house was purchased by the husband in 
1962 and an invitation by the mother- 
in-law to the wife to join the husband 
was not accepted, There is no doubt 
of the admission by the wife to this effect, 
But, in appreciating this admission in 
the background of the previous history, 
it should be noted that the trouble arose 
because of the presence of the parents 
of the husband. The compromise decree 
provided that the husband should take 
a separate house for the residence of 
him and the wife. The evidence given 
by the husband that he invited the wife 
in 1964, was not accepted by the lower 
appellate Court. In the circumstances, 
even if the mother-in-law had invited 
the wife to come and join: the husband, 
that would not be a circumstance which 
would be enough to find that her refusal 
to life with the husband is unjustified. 
I am Satisfied, on the facts of this case; 
that there are 10 grounds for not accept- 
ing, the finding of the lower appellate 
Court that the husband has not succeeded 
in establishing that the wif, without 
reasonable excuse had, withdrawn from 
the society of her husband. 


5. This finding leads to the question 
of law raised by the learned Counsel 
for the husband-appellant that, after the 
passing of the Hindu Marriage Act 
(XXV of 1955), in an action for resti- 
tution of conjugal rights, the grounds 
available to the wife in defence .are 
those that are available in resisting an 
application for judicial separation or 
for nullity of marriage or for divorce, 
Strong reliance is placed on section 9, 
clause (2) which provides : 


“Nothing shall be pleaded in answer 
to a petition for restitution of conjugal 
rights which shall not be a ground 


SOMU ACHARI J. 


1] 
for judicial separation or for nullity 
of marriage or for divorce”, 


On reading section 9 (2) alone, this 
contention may appear to be sound. 


But clauses (1) and (2) of section g will. 


have to be read together. Section g (1) 
provides that, when either the husband 
or the wife has, without reasonable 
excuse, withdrawn from the society 
of the other, the aggrieved party 
may apply, by petition to the 
District Court for restitution of conjugal 
rights, This section, therefore, re- 
quires, that, before an aggrieved party 
applies by a petition for restitution of 
conjugal rights, he or she should prove 
that the other party had, without reason- 
able excuse, withdrawn from the society 
of his or her. If this condition is satis- 
fied, when the other party enters on 
his or her defence, the grounds that are 
available to the party are those mentioned 
in section 9 (2). Before the stage of 
defence is reached, it is incumbent upon 
the person applying for restitution of 
conjugal rights to establish that the 
other party has, without reasonable excuse, 
withdrawn from the society of his or 
her. The defendant in an action for 
restitution of conjugal rights is entitled 
to insist on the applicant proving that 
the defendant has, without reasonable 
excuse, withdrawn from the society of 
the applicant. In support of his con- 
tention, the learned Counsel for the 
appellant strongly relied on the decision 
of a Bench of the Andhra Pradesh High 
Court in Annapurnamma v. Appa Rao}. 
In the view I take, namely that a reading 
Jof clauses (1) and (2) of section 9 to- 
gether clearly indicates that it is in- 
cumbent upon the party applying for 
restitution of conjugal rights to prove 
that the other party has, without reason- 
able excuse, withdrawn from the appli- 
‘Icant’s society, I find. myself unable to 
agree with the decision of the Bench of 
the Andhra Pradesh High Court. 


6. The lower appellate Court has dis- 
missed the <pplication of the husband 
also on the ground that the application 
was filed after an inordinate delay. 
The compromise decree was in 1960, 
The attempts made to secure a house 
for joint living of. the husband and the 





1, (1962) 2 An.W.R. 434. 
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wife was in 1961, After the failure 
of the efforts to secure a house for joint 
living of them in 1961, till 1967 there 
were no attempts made and there was 
a delay of six years, The lower appel- 
late Court has rightly found that there 
Was a considerable delay in filing the 
application for restitution of conjugal 
rights and this would disentitle the 
husband from getting the relief of resti- 
tution of conjugal rights. 


7. In the result, the appeal is dismissed 
with costs. No leave. 


V.M.K. ———— Appeal dismissed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


_Present:—T. Ramaprasada Rao, F. 


A. Somu Achari Petitioner” 
v. 
R. Rajamanickam Respondent. 


Grant of stage carriage permit—Application 
to the Appellate Authority beyond prescribed 
time—Appellant not raising objection to the 
entertaining of the application—Tribunal, if 
lacked jurisdiction or exercised jurisdiction 
erroneously or irregularly—Motor Vehicles 


Act (IV of 1939). 


The law is very well settled that if an 
authority considers a subject which it 
has no jurisdiction to deal with, then 
even though the parties to the lis before 
it refrain from objecting to the exercise 
of such jurisdiction in such circvm- 
stances, the resultant order would be 
coram non judice. But in a case where 
the concerned Tribunal erroneously or 
irregularly exercised such jurisdiction 
and no one brought to its notice that 
what was being done was irregular, 
then if one party succeeds before such a 
Tribunal, the other party cannot, in 
a collateral proceeding or in a later 
proceeding, challenge the resultant con- 
clusion on: the only ground that the 
Tribunal was lacking in jurisdiction. 
That there was an infirmity in the appli- 
cation made by the respondent for the 
grant of a stage carriage permit inas- 
much as it was beyond the prescribed 
time was not seriously disputed. The 





*C.R.P, No, 1954 of 1972, 
: 31st October, 1972. 
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Tribunal has, howevcr, the power to 
condone the delay in the matter of 
presentation of such applications. Even 
if it has nat the power, the availability 
of such jurisdiction is a matter which 
could have been pleaded and raised 
and thereafter decided upon by the 
Tribunal itself, In such circumstances, 
it is not open to the objecting party to 
contend later that the decision was 
arrived at without jurisdiction or the 
conclusion affects the core and substance 
of the case. In the present case, the 
petitioner did not raise such an objection 
to jurisdiction and maintainability before 
the appellate authority, He partici- 
pated in it and obtained a decision 
which ran against him. In those circum- 
stances, it is a case where at best it could 
be said that there has been an irregular 
or erroneous exercise of jurisdiction by 
the appellate authority and not a case 
where the Tribunal lacked jurisdiction 
to entertain the same. The decision 18 
not therefore coram non judice. 


(Para. 4.] 
Cases referred to: 


Soundarapandian v. A.R. Meenakshi Achi, 
(1970) + M.LJ. tr  (S.N.); Rama- 
krishnan v. Keralchand, (1970) 2 M.L.J. 
386 ; S.A. Henry v. J.V.K. Rao, (1971) 
2M..J.297 ; Maganlal Ghhotabhat Desai v. 
Chandrakanth Motilal, (1969) 1 5.G.J. 
100: (1969) 1 S.C.R. 58: ALR. 1969 
S.C. 37; Rajarathinam v. Susai Manickam- 
mal, C.R.P. No. 1791 of 1968. 


Petition under section 64-B of Tamil 
Nadu Act 16 of 1971 read with section 
115, Civil Procedure Code praying the 
High Gourt to revise the order of the 
State Transport Appellate Tribunal, 
Madras, dated 25th May, 1972 and 
made in Appeal No. 1087 of 1971, 
confirmed the order of the Regional 
Transport Authority, Dharmapuri, in 
R. No. 3433/A-1 of 1971, dated 18th 
September, 1971. i 


K. K. Venugopal, 


Petitioner. 


for for 


R. Natesan, 


G. Ramaswami, for V. Subramanian and 
A.K. Mylsampy, for Respondent. 


The Court made the following 


OrvDER.—The petitioner was the res- 
pondent in an appeal filed by the res- 
pondent in this Givil Revision. Petition 
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before the State Transport Appellate 
Tribunal. The subject-matter of the 
appeal related to the grant of renewal 
of a stage carriage permit for bus MDS 
4009 (since replaced by MDU 8713) 
in respect of the route Kambainallur 
to Hogainaikkal via Dharmapuri for 
a period of five years from gth June, 
1971, The respondent herein had also 
applied for the grant of a stage carriage 
permit to him to ply on the same route, 
The relevant dates may now be noticed. 


‘The normal permit of the petitioner was 


to expire on 9th June, 1971. He made 
an application for renewal on oth Febru- 
ary, 1971. Representations were called 
for under section 57 (3) of the Motor 
Vehicles Act on 5th April, 1971 and the 
last date for filing such representations 
was fixed at goth April, 1971. The 
respondent herein sent his representations 
on 28th April, 1971 and also made a 
counter application for the grant of the 
permit in his favour which was also 
notified in the usual manner on 4th 
May, 1971. Again representations on 
the counter application made by the 
respondent were called for and a date 
for filing such representations was also 
fixed, At the hearing of the subject 
by the Regional Transport Authority 
on 18th September, 1977, the respondent’s 
application was refused and the peti- 
tioner’s application for renewal was grant- 
ed, Against this order the respondent 
fled an appeal. The appellate authority 
allowed the appeal after considering 
the merits and qualifications of both 
the petitioner and the respondent. The 
appellate authority found that the peti- 
tioner was not a suitable person for 
being considered for renewal in pre- 
ference to the respondent who applied 
for an independent grant of the permit 
to himself, While coming to this cón- 
clusion the appellate authority took into 
consideration three suspensions suffered 
by the petitioner in respect of non- 
adherence to schedule of timings, Over- 
load of passengers and missing of trips. 
The appellate Tribunal was of the view 
thet they were serious offences from the 
point of view of public interest and there- 
fore denied renewal to the petitioner. It 
also found as a fact that the respondent 
had experience of 8 years and 7 months, 
had his own workshop, resides on the 
route and was a Single bus operator 


i} SOMU ACHARI v. RAJAMANICKAM (Rimaprasads Rw, F.) 


with a clean history and therefore he 
deserved encouragement. The appeal 
therefore was allowed. As against this 
the present Civil Revision Petition has 
been filed, 


2. Learned Counsel for the petitioner 
did not touch upon the merits but argued 
a legal question about the want of jurisdic- 
tion on the part of the authorities in 
having entertained an application by 
the respondent for the grant of an in- 
dependent permit when an application 
for renewal was contemporancously on 
file for consideration. The main ground 
of attack can be stated in the words of 
the petitioner as presented in the grounds 
of revision : 

1, The grant of the permit to the 

respondent herein is vitiated by illega- 

lity and material.irregularity in the 


exercise of jurisdiction and is totally. 


without jurisdiction in so far as section 
57(2) of the Motor Vehicles Act requires 
that any application for permit should 
be made within not less than six weeks 
from the date of which the -permit 
would take effect and any application 
for renewal was to be made 120 days 
before the expiry of the permit, and 
in the present case, the respondent had 
made his application for permit only 
on 30th April, rg71, while the permit 
was renewed with effect from gth 
June, 1971, the difference being 40 
days. 
2. The learned Appellate Tribunal 
acted with illegality and material 
irregularity in the exercise of jurisdic- 
tion and also acted totally without 
jurisdiction in granting the respondent 
a permit on the route Kambainallur 
to Hogenaikkal, when the application 
made by. him under the. Act was for 
the route Dharmapuri to Hogenaikkal, 
the distance of the former route being 
- 42 miles and the latter 28 miles, when 
the proviso to section 48 (1) of the 
Motor Vehicles Actread: ‘ Provided 
that no such permit shall be granted 
in respect of any route or area not 
‘specified in the application’.’’ 


dt is admitted that these grounds were 
not urged at any time before the original 
or the appellate authority. It is equally 
not denied that these grounds could have 
been urged before such authorities and 
the lower tribunals had the jurisdiction 
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to decide one way or the other if such a 
contention was raised before them. But 
what is urged is that notwithstanding 
the fatt that such a contention has not 
been raised, as the application made by 
the respondent was not in conformity 
with the prescriptions as to time, etc., 
laid down under the Motor Vehicles 
Act and the rules made thereunder, 
there is a total absence of jurisdiction 
in the tribunal and therefore the conse- 
quential orders passed by the appellate 


„authority refusing the renewal as if 


the application for an independent grant 
by the petitioner was maintainable is a 
nullity and has to be set aside, In 
the conspectus of the above, the legal 
question which arises is whether the 
application made by the petitioner on 
28th/goth April, 1971 for the grant of a 
stage carriage permit on the route Kam- 
bainallur to WHogenaikkal is a valid 
application and whether it is maintainable 
by the authorities and whether such a 
question as to non-maintainability can be 
raised for the first time in this Court. 


3. That there is an infirmity in the 
application made by the respondent 
for the grant of the stage carriage permit 
Inasmuch as it was beyond the prescribed 
time is not seriously disputed. But the 
argument of the learned Counsel for 
the respondent is that the petitioner has 
waived such an objection and has partici- 
pated in the enquiry without raising 
such a defence and he is therefore estopped 
from raising it for the first time in this 
Court under section 115 of the Code of 
Civil Procedure. It is said that at 
best the appellate tribunal irregularly 
or erroneously exercised its jurisdiction 
and if such exercise is not stemmed at 
the appropriate time by a specific plea 
taken in that behalf by the petitioner 
before such a tribunal, then he cannot 
raise such a plea at any time thereafter, 


4. The law on the subject is very well 
settled. If an authority considers a 
subject which it has no jurisdiction to 
deal with, then even though the parties 
to the lis before it refrain from objecting 
to the exercise of such jurisdiction in 
such circumstances, the resultant order 
would be coram non judice. But in a 
case where the concerned tribunal 
erroneously or irregularly exercised such 
jurisdiction and no one brought to its 
notice that what was being done was 
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irregular, then if one party succeeds 
before such a tribunal, the other party 
cannot, in a collateral proceeding or 
in a later proceeding challenge the 
resultant conclusion on the only ground 
that the tribunal was lacking in jurisdic- 
tion. Again here the tribunal has the 
power to condone the delay in the matter 
of presentation of such applications. 
Even if it has not the power, the availa- 
bility of such jurisdiction is a matter 
which could have been pleaded and raised 
jane thereafter decided upon by the 
tribunal itself. In such circumstances 
it is not open to the objecting party 
to contend later that the decision was 
arrived at without jurisdiction or the 
conclusion affects the core and substance 
of the case, As I have stated already, 
the petitioner did not raise such on objec- 
tion as a jurisdiction and maintainability 
before the appellate authority. He parti- 
cipated in it and obtained a decision 
which ran against him. In those circum- 
stances this is a case where at best it 
could be said that there has been an 
irregular or erroneous exercise of jurisdic- 
tion by the appellate avthority and not 
a case where the tribunal lacked jurisdic- 
tion to entertain the same. The decision 
is not therefore coram non judice. It de- 
pended on the pleadings, representations 
and contentions. By the attitude of 
the petitioner the reasonable inference 
is that he was prepared to waive the 
irregularity in the presentation of the 
petition for grant made by the respondent. 
He cannot now be allowed to take up 
the -position for the first time that the 
application for the grant was belated 
and therefore not maintainable. If the 
appellate authority was apprised of the 
matter when the matter was in issue the 
tribunal could have decided the matter 
on the material available and placed 
before it. 


5. An analogous provision under the 
Madras Buildings (Lease and Rent Con- 
trol) Act, 1960, was referred to sustain 
the argument urged on behalf of the 
petitioner. In an application for eviction 
filed by the landlord against the tenant 
the question arose whether a notice of 
determination of tenancy under section 
106 of the Transfer of Property Act is 
a necessary pre-requisite to vest jurisdic- 
tion in the Rent Controller and the higher 
authorities: to decide the subject-matter. 
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There was a conflict of view on this 
question. One set of authorities took 
the view that in the absence of such a 
notice of determination of tenancy the 
resultant order passed by the statutory 
tribunals was coram non judice and was a 
nullity. Equally a catena of. decisions 
took a contrary view. The latter view 
of the majority of Judges of this Court 
was that the absence of a notice of deter- 
mination of tenancy by itself does not 
go to the core of jurisdiction of the 
authorities unless it has been pleaded, 
raised, argued and dealt with by the 
tribunals one way or the other. If it 
has not been raised at the appropriate 
time, then it constituted a waiver and 
so understood the resultant orders of 
statutory tribunals in such proceedings 
cannot be challenged in the higher 
hierarchy on the only ground cf lack 
My view as reported 
in Soundarapandian v, A.R. Meenakshi Achi+, 
that when there is no notice of determi- 
nation of tenancy under section 106. 
of the Transfer of Property Act, the 
entire, proceedings lacks jurisdiction and 
the point that such absence of notice 
of determination of tenancy not having: 
been raised or belatedly raised is an 
irrelevant consideration has been dissented 
from by Kailasam, J., in Ramakrishnan v. 
Keralchand?, and by Ramamurti, J., in. 
S.A. Henry v. F.V.K. Rao®. Ramamurti, 
J., after reviewing all the authorities 
of our Court and that of the Supreme 
Court and with particular reference 
to the observations in Maganlal Ghhotabhat 
Desai v. Ghandrakanth Motilal*, observed 
that the question which is alleged to 
create want of jurisdiction is one which 
the Court itself is bound to decide. 
Shortly the matter is not one relating to 
jurisdiction. It is a fact like any other 
fact which the Court has to decide and. 
if there is an error in the decision it can 
only be remedied by an appeal or any 
other procedure known to law. Agree- ' 
ing with the view of Kailasam, J., the 
learned Judge stated as follows : 


C.R.P. No. 1791 of 1968. 
‘The distinction between a tribunal 
lacking inherent jurisdiction and its 


1970) 1 MLJ. 11 (8.N.). 
1970) 2 M.LJ. 386. - 
1971) 2 MLJ. 297. 
. (1969) 1 SCJ. 100: (1969) 1 S.C.R. 
58: ALR. 1969 S.C, 37. 
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exercising its jurisdiction, though ir- 
regularly or in an erroneous manner, 
15 well-recognised, In the first case 
the whole proceeding is coram non 
Judice and a nullity. In the latter case 
the order passed cannot be questioned 
in collateral proceedings, though it 
be erroneous upon its fact or even 
though it relates to a fact which at 
the former stage of the proceeding 
was essential to confer jurisdiction 
on the tribunal”. 


The view of Ramamurti, J., in S.A. 
Henry v. J.V.K. Raol, gained approval 
by Rajarathinam v. Susai Manickammal? 


a decision of a Division Bench of our. 


Gourt presided over by the learned 
Chief Justice, WVeeraswami, C.J., speak- 
ing for the Bench said : 


“The learned Judge (Ramamurti, J.) 
has pointed out that the Supreme 
Gourt considered the plea of absence 
of valid notice to quit as one of the 
pleas that will have to be raised by 
the defendant at the appropriate stage 
and not as an objection against in- 
herent lack of jurisdiction of the Court. 
We concur in this view... .°? 


6. Thus it is seen that there is ample 
authority for the proposition that the ques- 
tion whether a tribunal has jurisdiction 
or not could be raised by way of a plea in 
the objections before the tribunal con- 
cerned and the tribunal has the authority 
to decide that matter, If that plea is 
not raised it cannot be raised at a later 
stage, It is not in dispute in this case 
that the tribunal had the jurisdiction 
to entertain a plea whether representations 
to the appropriate tribunal were made 
in time or not, This was not raised at 
any stage before any authority. -I am 
unable .to agree with the learned Counsel 
for the petitioner that it could be raised 
at this stage. This is not a matter where 
the tribunal can never at all entertain 
the objection or the appeal and deal 
with it, Ifan objection as to jurisdiction 
has been raised before the tribunal below 
it could have decided it, It was not raised 
is not in dispute, Thus following the 
ratio which is practically settled in 
our Gourt, I hold that the petitioner 
Cannot raise this objection as to lack of 
a 
1. (1971) 2 M.L.J. 297. 
2. C.R.P. No. 1791 of 1968. 
27 
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jurisdiction at this belated stage as he 
cannot approbate and reprobate, He 
has elected not to raise that plea earlier 
and therefore he cannot be allowed to do- 
so now, As already stated, no other 
question was argued and the merits 
were not touched upon. There is no- 
material irregularity in the order. The 
Civil Revision Petition is dismissed, but 
there will be no order as to costs. 


V.M.K. Petition dismissed. 


IN THE HIGH COURT OF JUDICA-- 
TURE AT MADRAS. 


PRESENT :—K. S. Venkataraman, 7. 


Maheswari Metals and Metal Re-- 
finery, Bangalore-2 by Partners, 
Aryam Srirangammal, R. Arumugam.: 
and M. Venkatammal Appellants* 


U. 


The Madras State Small Industries. 
Corporation Limited, Madras-2, by- 
Managing Director, Thiru Chobra. 

Respondent. 


Contract—Tender for removal of zinc dross and 
zinc ash—Deposit made—Parties breaking 
out—Claim for return of deposit—Deposit 
whether can be forfetited—Equitable set-off 
—Claim— Whether can be raised at appellate 
stage—Limits of set-off. 


The defendant invited tenders for the- 
removal of (i) zinc dross, and (ii) zinc 
ash. ‘The plaintiff made a tender and a. 
deposit in accoidance with the tender 
notice. Later the parties broke out and. 
.the plaintiff called upon the defendant 
to return the deposit. The deferdant 
alleged that the plaintiff had committed 
breach of contract and that he was entitl-- 
ed to forfeit the deposit amount. There-- 
upon the plaintiff filed a suit for recovery; `’ 
thereof. ‘Though the trial judge decreed 
the suit, the lower Appellate Court 
held that though the defendant was not. 
entitled to forfeit the deposit amount 
despite breach of contract by the plaintiff, . 
nevertheless the defendant could aver and 
prove damages. Aggrieved by this the- 
plaintiff preferred this appeal. 





*A.A. O. No, 4620f 1971. 27th October, 1972: 
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Held, (a) The deposit cannot automati- 
cally be forfeited as earnest money follow- 
ing the decision of the Supreme Court in 
Fatehchand w. Balkishan Das, A.I.R. 1953 
S.C. 1405 and Maula Bux v. Union of 
India, A.I.R. 1970 S.G. 1955. 


(b) The plea of equitable set-off to the 
extent of the plaintiffs’ claim can be rais- 
ed by the defendant in the circumstances 
of the case. |Paras. 22 aid 47]. 


‘Gases referred to:- 


Muralidhar Chatterji v. International Film 
‘Co., I.L.R. (1943) 2 Cal. 213; Meenakshi- 
nada Dikshatar v. Murugesa Nadar, (1969) 1 
M.L.J. 474: ATR. 1970 Mad. 391 ; 
Von Hatzfeldt-Wildenburg v. Alexander, 
(1912) 1 Ch. 284 ; Shankarlal Narayandas 
Mundade v. New Mofussil Go., Ltd., A.I.R. 
- 1946 P.C. 97: 73 I.A. 98 (2) : (1946) 2 
M.L.J. 259; Fateh Chand v. Balkishan 
Das, (1964) 1 S.C.R. 515: (1964) 1 
S.C.J. 187 : (4964) 1 M.L.J. (S.C.) 60: 
(1964) 1 An.W.R. (S.C.) 60: AIR. 
1963 S.C. 1405 ; Maula Bux v. Union of 
India, (1970) 2 S.C. J. 249: (1970) 1 S.C.R. 
“928 : (1970) 2 M.L.J. (S.C. 61: (1970) 
2 An.W.R. (S.C.) 61: A.I.R. 1970 S.C. 
1955 ; Stephen Clark v. Ruthnavaloo Ghetti, 
- (1865) 2 M.H.G.R. 296; Kistanasamy 
Pillay v. Municipal Commissioners, (1868) 4 
M.H.C.R. 120; ishorchand Champalal 
v. Madhowji Visram, I.L.R. (1879-80) 4 
Bom. 407 ; Pragi Lal v. Maxwell, I.L.R. 
(1885) 7 All. 284 ; Walker v. Clements, 
15 Q B.D. 1046: 117 E.R. 755 ; Bhagbat 
Panda x. Bamdeb Panda, (1885) I.L.R. 11 
Cal. 557 ; Chisholm v. Gopal Chunder Surma, 
I.L.R. (1889) 16 Cal. 711 ; Niaz Gul Khan 
v. Durga Prasad, (1893) I.L.R. 15 All. 9 ; 
.Nand Ram v. Ram Prasad, (1905) I.L.R. 
27 All. 145 ; Kallanjee Shamjee v. Shorrock, 
(1910) I.L.R. 37 Cal. 334; Vyravan 
‘Chetty v. Srimath Deivasikamant Nataraja 
Desikar, 1.L.R. (1916) 39 Mad. 939 : 30 
M.L.J. 59: 32 I.C. 80; Filton v. Count 
Macelesfield, (1684) 1 Vernon, 287: 23 
E.R. 474; “Hovendon v. Lord Annesley, 
(1806) Sch. and Lef. 630; Panuganti 
. Narasimha Rao v. amindar of Tiruvur. 
(1919) I.L.R. 42 Mad. 873 : 37 M.L.J, 
193 ; Hari Ananda v. Mohummad Esahak, 
(1936) 40 C.W.N. 751; Sundermal v. 
-Ganesh Narayan, A.I.R. 1937 Nag. 210; 
. Harendra Nath v. Sourindra Nath, A.I.R. 
"1942 Cal. 559 ; Krishna Pillai v. Padma- 
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nabhan, A.I.R. 1956 Trav.-Coch. 239 ; 
Govindji Javat B Co.v. C. S. and W. Mulls, 
A.I.R. 1968 Ker. 310 ; Sohobachan Pandev 
y. Madho Saran Choubdev, A.I.R. 1952 Pat. 
73 ; Ameenammal v. Meenakshi, (1920) 12 
L.W. 173: 60 I.C. 226. 


Appeal against the decree of the City 
Civil Court (II Additional Judge), Madras 
dated 6th July, 1970 and made in A.S. 
No. 424 of 1969 (O.S. No. 3216 of 1968 
on the file of the V Assistant Judge 
City Civil Court, Madras). 


Vedantam Srinivasan and S. Raghavan, for 
Appellant. 


S. Seshadri and A. N. Rajagopalan, for 
Respondent. 


The Court delivered the following 


Jupcment:—This is an appeal against the 
order of remand made by the Additional 
Judge of the City Civil Court, Madras. 
The suit (O.S. No. 3216 of 1968) was 
tried by an Assistant Judge of the Court. 
It was for the refund ofa sum of Rs. 5,000. 
The defendant (Madras State Small 
Industries Corporation Ltd.) had invited 
tenders for the removal of (z) zinc dross, 
and (ii) zinc ash at Mettur Dam. The 
plaintiff made a tender and a deposit in 
accordance with the tender notice. Later 
the parties broke out and the plaintiff 
called upor the defendant to return the 
deposit. The defendant, however, con- 
tended that the plaintiff had committed 
breach of the contract and that the de- 
fendant was entitled to forfeit the amount 
under clause 9 of the notice inviting 
tenders. Thereupon the plaintif filed 
the suit. 


2. The learned trial Judge found that the 
plaintiff had not committed breach of the 
contract, but, on the other hand, was 
willing to perform the contract and that, 
consequently, the defendant was not 
entitled to forfeit the amount. The 
learned Judge also observed that, even 
assuming that the plaintiff had committed 
breach of the contract, the plaintiff was 
entitled to a refund of the deposit on the 
principles laid down by their Lordships 
of the Privy Council in Muralidhar 
Chatterji v. International Film Company’. 





-e 
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1. ILL R.. (1943) 2 Cal. 213. 
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3. The defendant filed’an appeal which 
‘was heard by the learned Additional 
Judge. Differing from the trial Judge, 
the learned appellate Judge held that 
plaintiff had committed breach of the 
contract, but that, nevertheless, the 
‘defendant was not entitled to forfeit the 
amount of Rs. 5,000 in view of the princi- 
ples laid down by Ramaprasada Rao, J., 
in Meenakshinada Dikshatar v. Murugesa 
Nadar. He therefore gave leave to the 
defendant to aver and prove damages, 
Aggrieved by the said order of remand, 
the plaintiff has preferred this appeal. 


4. The first point raised by Thiru 
‘Vedantam Srinivasan, the learned Coun- 
sel for the appellant, is that there was no 
‘concluded contract at all between the 
parties and that only negotiations were 
going on. The further submission is that, 
when there was no concluded contract, 
no question of the plaintiff having com- 
mitted breach of contract would at all 
arise and that the defendant would not 
be entitled to prove any. damages. Since 
this submission goes to the root of the 
matter, it is necessary to traverse in detail 
the correspondence between the parties : 
no oral evidence has been let in. B 
Exhibit B-1, dated 6th April, 1967 the 
defendant invited tenders for the purchase 
of zinc dross and zinc ash and gave ins- 
tructions to the tenderers. Clause 4 
Says : 


E The Managing Director 
‘of Madras State Small Industries Cor- 
poration reserves the right of rejecting 
all or any part of the tenders without 
giving any reason for the same and 
split up the tender as he may deem fit.” 


Clause 7 says : 


‘‘ Each tender must be accompanied by 
a deposit of Rs. 5,000 earnest money 
in the form of cash or demand draft in 
favour of Senior Accounts Officer 
(Cash) of this Corporation.” 


‘Clause 9 says : 


“ If the tenderer fails to adhere to the 
terms and conditions prescribed in the 
tender or backs out when his tender is 
accepted, his deposit mentioned above 
will be forfeited to the Corporation in 


— 


aor (1969) 1 M.LJ. 474: ALR. 1970 Mad. 
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full If the tenderer fails 
to take delivery of the materials within 
the time limit prescribed, the edrnest 
money deposit will be forfeited to the 
Corporation in full as a penalty. Be- 
sides, the materials will then be dis- 
posed of otherwise and loss if any in 
total value between the accepted tender 
rates and the value realised on such, 
disposal will be made good from de- 
faulting tenderers.’’ 


Clause 1] says : 


“The successful tenderer will be re- 
quired to execute an agreement within 
ten days of the announcement of the 
acceptance of the tender for the fulfil- 
ment of the contract.” 


5- By Exhibit B-2, dated 24th April, 
1967 the plaintiff made atender of Rs. 
2,/05 per metric tonne of zinc dross and 
Rs. 360 per metric tonne of zinc ash. 


6. By Exhibit B-3, dated 9th May, 
1967 the defendant sent a telegram follow- 
ed by a letter of the same date, stating as 
follows : 


** We request you to report your willing- 
ness Or Otherwise (to reach the under- 
signed on or before 5-00 p.m. on [1th 
May, 1967) whether you are prepared 
to lift both zinc dross at Rs: 2,715 per 
metric tonne and zinc ash at Rs. 1,225 
per metric tonne subject to other tender 
conditions. This is without prejudice 
to our rights to reject any tender offer 
without assigning reasons,”’ 


3e To this the plaintiff sent a letters 
Exhibit B-5, dated 10th May, 1967, 
requesting time till the 17th for confirma- 
tion, because the senior partner was not in 
station. 


8. On 11th May, 1967, however, the 
plaintiff sent a telegram followed by a 
letter (Exhibit B-6) as follows : 


* With reference to your letter as above, 
we wish to inform you that we are here- 
by accepting your rates in both zinc 
dross and ash at Rs. 2,715 and Rs. 1,225 
per metric tonne respectively. 


So, we request you to kindly send your 
confirmation order at the earliest.’’ 


g- Exhibit B-7, dated 13th May, 1967 
was practically a reminder reiterating the 
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same and asking for confirmation order 
at the earliest. 
6 


xo. Exhibit B-9, dated 26th May, 1967, 
was another such reminder. 


xx. The defendant sent a letter, Exhibit 
B-10, dated 31st May, 1967 (27/31st May, 
1967). It is important. The defendant 
states that the rates offered by the plaintiff 
for the period Ist April, 1967 to 3[st 
March, 1968 for zinc dross at Rs. 2,715 
and for zinc ash at Rs. 1,225 were accept- 
ed. The defendant further stated : 


“This acceptance is subject tc all the 
conditions Jaid down in the instructions 
to the tenderer. The quantity of zinc 
dross and ash mentioned in the tender 
form is only an estimated quantity. 
The actual accumulation of zinc dross 
and zinc ash during the period Ist 
April, 1967 to 31st March, 1968 may 
be fluctuating and the quantity of both 
zinc dross and ash actually accumulated 
during the period of contract will have 
to be removed by you at the above 
rates, alternatively with another party 
more or less in equal consignments 


As per clause 11 of the instructions to 
tenderers you have to execute an agree- 
ment in the form that will be sent to 
you separately, within ten days from the 
date of receipt of this order:” 


12. The plaintiff sent a reply Exhibit 
B-ii, dated Sth June, 1967, stating as 
follows : 


“We have received your letter, dated 
3lst May, 1967 and we are awaiting 
further needful action for about the 


13. It will be noted that in this. letter 
the plaintiff does not make any com- 
plaint about the defendant having split 
up the offer. The plaintiff, however 
wrote a further letter, Exhibit B-12, 
dated 21st June, 1967, as follows : 


“In our original tender submitted to 
you we quoted the highest rate of Rs. 
2,705 per metric tonne for zinc dross. 
We were undér the impression that we 
would be given the contract for zinc 
dross at our highest rate. 


But subsequently you have given us a 
counter offer for both zinc dross at 
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Rs, 2,715 and zinc ash at Rs. 1,225 pes 
metric tonne and asked us to offer our 

_Willingness’to accept the above counter 
offer. We have accepted your counter 
offer for both zinc dross and ash at the: 
above rates under the impression that 
you would award the full contract to 
us. 


From your confirmation letter quoted 
above, we came to know that the con- 
tract has been split up to two parties 
and that we will have to share the 
quantity of zinc dross and ash equally 
with the other party. 


We would therefore like to mention 
that practically it is difficult to share 
with the other party and that we are not 
prepared to accept this split up contract, 
unless the contract is completely 
awarded to us. 


We therefore request you to go through 
our above points and request you to be 
kind enough to award us with the full 
contract to enable us to lift the entire 
quantity of zinc dross and ash that will 
be accumulated during this year, with- 
out sharing with the other party. 
Even we are prepared to accept the 
contract for full quantity of zinc dross 
alone at the rate of Rs. 2,715 per metric 
tonne as we are the highest tenderer 
for zinc dross quoted in cur quotation.” 


14. The defendant sent a letter, dated 
30th June, 1967, stating that the contract 
was finalised by the letter, dated 27/31st 
May, 1967 (Exhibit B-10) and that it was 
neither possible to award the contract 
completely to the plaintiff nor was it 
possible to entrust the contract for the 
zinc dross alone. The defendant pointed 
out that the amount of Rs. 5,000 was 
liable to be forfeited under clause 9. _ 
The defendant therefore asked the plain- 
tiff to show cause, why the amount should 
not be forfeited. The plaintiff sent a 
reply Exhibit B-13, and the defendant 
replied by Exhibit B-14. 


15. The learned trial Judge proceeded 
on the footing that under Exhibit B-3 
when the defendant asked the plaintiff 
wh.ether he was willing to offer Rs. 2,715 
for zinc dross and Rs. 1,225 for zinc ash, 
the defendant did not give any indication 
to the plaintiff that the latter would have 
to share the contract with another party, 


1) MAHESWARI METALS v. MADRAS STATE S.I. CORPN. (Venkataraman, F.) 


that it virtually meant that, if the plaintiff 
accepted those rates, the entire contract 
-would be given to it, and that, since the 
plaintiff was willing to perform the entire 
contract at those rates, it was not in 
“breach. 


16. The learned appellate Judge, how- 
ever, has observed thtat under Exhibit 
‘B-3 itself the plaintiff was asked to say 
-whether he was prepared to lift the zinc 
dross at Rs. 2,715 and zinc ash at 
Rs. 1,225, subject to other tender conditions, 
that these words, “‘ subject to other tender 
‘conditions ’’ automatically included clause 
4 of the original instructions to the 
tenderers contained in Exhibit B-1, dated 
Sth April, 1967, thatun~er clause 4 liberty 
had been reserved with the ManagingDirec- 
tor of the defendant to split up the tender, 
that the splitting up of the tender between 
the respondent and another party by the 
letter, dated 27/31st May, 1967 (Exhibit 
B-10) was only in accordance with that 
reserved power, that consequently under 
Exhibit B-10 the contract became con- 
cluded and that, since the plaintiff was 
not willing to share the contract with 
another, the plaintiff was in breach. 


17. It seems to me that the reasoning of 
the learned appellate Judge is correct. 
‘The trial Judge has ignored the words 
“subject to other tender conditions ’’ 
which find place in Exhibit B-3. Those 
words would automatically attract the 
latter portion of clause 4 of the original 
instructions in Exhibit B-1, dated 6th 
April, 1967. Under clause 4 the Manag- 
ing Director of the defendant was entitled 
to split up the tender. It was with full 
knowledge of that condition that the 
plaintiff accepted the rates of Rs. 2,715 
and Rs. 1,225. Under the circumstances, 
jt could be deemed to be an offer by the 
plaintiff to accept those rates in substi- 
tution of the original offer of Rs. 2,705 
and Rs. 360, but subject to the tender 
-conditions including clause 4. The plain- 
tiff did not say in Exhibit B-6 or in the 
further reminders that its acceptance of 
- the increased rates was on the footing 
that the contract would be assigned to it 
exclusively. The plaintiff must have 
known that under clause 4 the Managing 
Director of the defendant had power to 
split up the tender, and when it offered 
the higher rates with full knowledge, the 
defendant was perfectly entitled to split 
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up the tender under Exhibit B-10 and the 
contract thereby became concluded: 


18. Thiru Vedantam Srinivasan would, 
however, urge that the meaning of the 
term “‘ split up the tender as he may deem 
fit’? in clause 4 is that, if a tender was 
offered, one for zinc dross and another 
for zinc ash, in the same tender, the 
Managing Director of the defendant 
could split up the tender in the sense that 
he need accept only either the rate offered 
for zinc dross or the rate offered for zinc 
ash and was not bound to accept both. 
The first question that arises on this sub- 
mission is what is the meaning of the word 
‘tender’; whether, in particular, when 
the plaintiff offered to lift zinc dross at 
Rs. 2,705 and zinc ash at Rs. 360, it could 
be considered as really two tenders, one 
for zinc dross and another for zinc ash. 
Clause 2 of Exhibit B-1, says that tenders 
should be superscribed as ‘Tender for 
purchase of zinc dross and zinc ash.’ 
Since both zinc dross and zinc ash are 
clubbed together, it seems reasonable to 
hold that there is only a single tender, 
though it relates to two articles, namely, 
zinc dross, and zinc ash. Now the rele- 
vant portion of clause 4 consists of two 
parts, (2) ‘The Managing Director re- 


serves the right of rejecting all or any part 


of the tenders without giving any reason 
for the same ;’ and (iz) ‘split up the 
tender as he may deem fit.’ Since there 
are two separate clauses, they are intended 
to have different meanings. Under the 
first clause the Managing Director could 
reject any part of the tender, that is to 
say, he need accept only that part of the 
tender relating to zinc dross, or he might 
accept only that part relating to zinc ash. 
The second clause enabling him to split 
up cannot connote the same idea, but 
must connote a different idea, and that 
idea could only be that he could split up 
the tender and give it to more than one 
party, and this power is in addition to the 
power of rejecting “all or any part of the 
tender”, and is, therefore, cumulative. 
In other words, exercising the power 
under both the clauses, it is open to the 
Managing Director to accept only the 
portion of the tender relating to zinc 
dross, and, further, ask the tenderer to 
share the bargain with another party or 
many others. Suppose, for instance, 
there is a huge quantity of 2000 tonnes 
of zinc dross and all the tenderers offer 
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the same price or very nearly the same 
price for zinc dross. The Managing 
Director may wéll think that it will be 
conducive to efficiency and fairplay to 
allot the work to, say, three people, and 
that will be splitting up of the tender. I 
therefore, hold that, when under Exhibit 
B-10, dated 27/3lst May, 1967 the de- 
fendant expressed, its acceptance of the 
rates of the rates of Rs. 2,715 and Rs. 1,225 
and split up the tender between the plain- 
tiff and another party, though unnamed, 
there resulted a contract in law. 


19. Thiru Vedantam Srinivasan, how- 
ever, makes another submission on the 
contention that there was no concluded 
contract. The submission is that under 
clause 11 of Exhibit B-1 the successful 
tenderer was required to execute an 
agreement within ten days of the announ- 
cement of the acceptance of the tender 
for the fulfilment of the contract and 
that the intention of the parties was there 
fore, that, till such an agreement was 
executed, there was to be no contract. 


20. The principle in such cases has been 
stated thus in Von Hatz feldt-Wildenburg v. 
Alexander1, which has been approved by 
the Privy Council ia Shankarlal Narayandas 
Mundade v. New Mofussil Co. Lid.?. 


“Tt is a question of construction 
whether the execution of the further 
contract is a condition or term of the 
bargain or whether it is a mere expres- 
sion of the desire of the parties as to 
the manner in the which the transaction 
already agreed to willin fact gothrough. 
In the former case there is no enforce- 
able contract either because the condition 
is unfulfilled or because the law does not 
recognizse a cOntract to enter into a 
contract. In the latter case there is a 
binding contract and the reference to 
the more formal document may be 
ignored.” 


In this case Exhibit B-1 required the 
tenderer to quote the rates and make a 
deposit, and, under clause 9, once the 
defendant accepted the tender, there 
would be a concluded contract, because 
all the material terms would become 
settled by that stage itself. Clause 11 is 
therefore a mere formality. The con- 





1. (1912) 1 Ch. 284 at 289. 
_ L R 731TA.98 (2) : (1946) 2 M.L.J. 259 : 
ALR. 1946P.C. 97. 
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tention of Thiru Vedantam Srinivasan 
is clearly untenable. 


21. The conclusion, that with the 
acceptance of the tender under Exhibit 
B-10, dated 27/31st May, 1967, a contract 
resulted, carries with it the consequence 
that the plaintiff committed breach of the 
contract, because it was not prepared to 
share the business with another. The 
defendant would, no doubt, he entitled 
to recover damages which it sustained 
by reason of the plaintiff’s default, but 
even so, it must return the sum of Rs. 
5,000 which it got from. the plaintiff. 
This is because of section 64 of the Con- 
tract Act, which enacts :— 


“When a person at whose option a 
contract is voidable rescinds it, the other 
party thereto need not perform any 
promise therein contained in which he 
is promisor. The party rescinding a 
voidable contract shall, if he had receiv- 
ed any benefit thereunder from another 
party to such contract, restore such 
benefit, so far as may be, to the person 
from whom it was received.” 


Section 75 enacts that a person who right- 
fully rescinds a contract is entitled to 
compensation for any damages which he 
has sustained through the non-fulfilment 
of the contract. Their Lordships of the 
Privy Council have interpreted these 
sections in the well-known case of Murali- 
dhar Ghatterji v. International Film Company1 
The plaintiff (appellant) there was a film 
distributor in Calcutta. The defendant 
(respondent) was a limited company in 
Kanpur which imported films from abroad 
for the purpose of renting out to exhibi- 
tors in India and Burma. Under the 
contract between the parties the plain- 
tiff was to maintain the defendant’s office 
in Calcutta and handle its films in certain 
areas in cOnjunction with the defendant’s 
head office at Kanpur. The contract 
was not carried out. Alleging that the 
defendant was in breach, the plaintiff 
filed a suit for Rs. 3,000 as damages, 
Rs. 4,000 paid on account and 
Rs. 913-13-0 expenses incurred. The de- 
fendant for its part contended that it was 
the plaintiff who had broken the contract. 
It was found by the Courts below that it 
was the plaintiff who had committed 


1, LL.R. (1943) 2 Cal, 213. 
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breach, but it was contended on his behalf 
that, even so, he was entitled to the re- 
fund of the sum of Rs. 4,000. This con- 
tention was rejected by the Courts, below, 
but was upheld by their Lordships of the 
Privy Council, on the wording of section 
64 of the Contract Act. Their Lordships 
pointed out that, though the defendant 
might have sustained damages, they 
would have to prove the same and could 
Only ‘set-off those damages against the 
plaintiff’s claim. They observed : 


“ On general principles they may set 
off such damages as they have sustained 
but the Act requires that they give 
back whatever they received under the 
contract.” 


They proceeded to observe : 


“To give effect to the defendants’ 
right to claim damages and to have an 
equitable set-off they must be given 
leave to file a further written state- 
ment in the High Court. This plead- 
ing should contain particulars. of the 
defendants’ claim for damages for the 
plaintiff’s wrongful refusal to carry out 
the contract, and should set-forth that 
these are claimed by way of set-off 
against the plaintiff’s claim to recover 
Rs. 4,000, which has been allowed 
upon the footing that he wrongfully 
repudiated the contract and that the 
defendants lawfully put an end to the 
contract by their letter of 2[st January, 
1937. 


Their Lordships think that this appeal 
should be allowed ; that the decrees 
of the High Court, dated 10tb and 
14th July, 1939, should be set aside ; 
that it should be declared that the 
plaintiff is entitled to recover from the 
defendants Rs. 4,000 paid under the 
contract of 8th May, 1936, subject to 
the right of the defendants to set-off 
the amount due to them as damages 
for the plaintiff’s repudiation and 
breaches of the said contract.” 


The defendant would, however, contend 
that even without proving any damage 
sustained by it. it would be entitled to 
forfeit the sum of Rs. 5,000 under clause 
9 of the tender notice. The contention 
is based on the footing thet under clause 
7 the sum of Rs. 5,000 is earnest money 
for the due performance of the contract 
and that the moment the plaintiff com- 
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mitted breach, the defendant was entitied 
to forfeit the amount without any. further 
proof of damage. The learned appel- 
late Judge was inclained to accept this 
submission, but thought that, in view of 
the decision of Ramaprasada Rao, J., 
in Meenakshinada Dikshatar v. Murugesa 
Nadar! the defendant cou'd not auto- 
matically forfeit the sum of Rs. 5,000 
and must prove the actual damage sus- 
tained by it and set it off in full or in 
part within the limit of Rs. 5,000. Rama- 
prasada Rao, J., pointed out in the above 
decision that there was a well marked 
distinction between a deposit or earnest 
money on the one hand, and, an advance 
on the other and that, even in the case of 
a deposit Or earnest money as distinct 
from an advance, it could not be auto- 
matically forfeited in case of breach, 
but the Court had to adjudge a reason- 
able compensation which the defendant 
would be entitled to. 


22. It is unnecessary to consider whether 
the sum of Rs. 5,000 could really be 
treated as earnest money and could be 
automatically forfeited by the defendant 
as earnest money without proof of damage 
because the fact remains that, though 
the learned appellate Judge held that it 
was earnest money, he has further held 
that the defendant cannot, automatically 
forfeit the amount, but must further prove 
damage, and the defendant has not pre- 
ferred any appeal against that part of the 
judgment of the learned appellate Judge. 
If the defendant was aggrieved by the 
direction of the learned appellate Judge,. 
it should have filed an appeal contending 
that without proof of damage it was entitl- 
ed to forfeit the sum of Rs. 5,000 as it 
contends. Since the defendant has not 
done so, it is precluded from raising the 
point. I may add that it seems to me 
that the sum of Rs. 5,000 cannot auto- 
matically be forfeited as earnest money, 
because this conclusion, in my opinion, 
emerges from the decision of their Lord- 
ships of the Supreme Court in Fateh 
Chand v. Balkishan Das? and Maula Bux v, 
Union of India®. 


1. (1969)1M L.J 474: 

2. (1964)1SC.R 515: 
(1964) 1 SCJ 
(1964) 1 An W 

3. (1970) 2 S.C.J 249: AIR 19 
(1970) 1 SCR 928 : (1970) 2 M,L.J. 
1970) 2 An.W.R. (S.C.) 61. 
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23. Thiru Vedantam Srinivasan, the 
Jearned,Counsel for the appellant, con- 
tends that, under the circumstances of 
this particular case, the learned appellate 
Judge should not have allowed an oppor- 
tunity to the defendant to file- additional 
pleadings. -He points out that, even in 
the notices which were issued by the 
plaintiff before filing the suit, he brought 
to the notice of the defendant the decision 
of the Privy Council in Muralidhar 
Chatterji v. International Film Company? 
and pointed out that the defendant was 
ibound to return the deposit of Rs. 5,000, 
even if the plaintiff bad committed breach, 
and that the defendant should bring its 
‘own action to recover damages from the 
plaintiff. The learned Counsel points 
out that, even after all that, the defendant 
in its written statement adopted the 
‘wrong procedure of forfeiting the sum 
of Rs. 5,000 as earnest deposit and did 
not even allege that it had suffered any 
damage. 


24. He further submits that on 6th 
July, 1970, when the learned appellate 
Judge permitted the defendant to file 
additional pleadings raising the ques- 
tion of damages, the right of the defendant 
to recover damages was time-barred under 
Article 55 of the Limitation Act, 
(XXXVI of 1963). The article 
prescribes a period of three years for a 
suit for compensation for breach of any 
contract, express or implied, not therein 
specially provided for, and the period of 
limitation is three years ‘when the con- 
tract is broken or (where there are succes- 
sive breaches) when the breach in respect 
of which the suit is instituted occurs, or 
(where the breach is continuing) when it 
ceases.” The learned Counsel contends 
that on the findings of the appellate Court 
the plaintiff committed breach on 21st 
June, 1967, when it sent the letter, Exhibit 
B-12, that that was the starting point of 
limitation and that three years’ period 
had expired on 6th July, 1970, the date 
of the judgment of the appellate Court. 
The learned Counsel contends that, under 
these circumstances, the appellate Judge 
should not have permitted the defendant 
to raise a plea which was ‘time-barred. 
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25- On the other hand, the submission 
of Thiru A. N. Rajagopalan, the learned 
Counsel for the respondent (defendant), 
is that there was continuing breach on the 
part of the plaintiff and that the defen- 
dant had a period of three years from Ist 
May, 1968, when the accumulated zinc 
dross was removed by fresh contractors 
and the total damages payable by the 
plaintiff were ascertained. But the learn- 
ed Counsel submits that I need not go 
into the question of limitation, because 
that will have to be decided in another 
suit, O.S. No. 7279 of 1971, which the 
present defendant has filed in the City 
Civil Court for the recovery of a sum of 
Rs. 34,291-55. A copy of the plaint in 
that suit has been furnished to me. 
It is claimed therein that the present 
defendant sustained damages to the 
extent of Rs. 39,281-55, that it gave credit 
to the sum of Rs. 5,000 paid by the 
present plaintiff as earnest money and 
that the suit was filed for the recovery of 
the balance. The plaint mentions three 
days as: the days when cause of action 
arose, namely 11th May,1967, when the 
counter offer of the present defendant 
was accepted by the present plaintiff, 
21st June, 1967, when the present plaintiff 
went back on the contract and Ist May, 
1968, when the accumulated zinc dross 
and ash were’ removed by fresh contractors 
and the total damages payable by the 
present plaintiff became ascertained and 
subsequently. On that basis the suit 
would have to be filed on Ist May, 1971, 
but it was vacation time and the suit 
was filed on 10th Juné, 1971, the reopen- 
ing day. It may also be mentioned in 
passing that the additional written state- 
ment permitted by the appellate Judge 
was filed in December, 1970, in the trial 
Court in O.S. No. 3216 of 1968. Thiru 
A. N. Rajagopalan prays that I need not 
go into the question of limitation with 
reference to the legal right of the defen- 
dant to claim camages to the tune of 
Rs. 39,291-55 whether the starting point 
was 2Ist June, 1967 or Ist May, 1968, 
but submits that, apart from the legal 
right of set-off, the defendant herein 
had an equitable right of set-off to the 
extent of Rs. 5,000,-that they could 
plead it virtually as a defence in OS.’ 
No. 3216 of 1968, that for the purpose 
of limitation the claim of equitable set- 
off should be considered as having been 
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made On the date of the suit, O.S. No. 
3216 of 1968, namely 2Ist June, 1968, 
and that on 21st June, 1968, the claim 
of equitable set off was in time. 


26. The short question for decision 
therefore is whether in law the defendant 
had such an equitable right of set off to 
the extent of Rs. 5,000 and whether for 
the purpose of limitation it was enough 
if it was not time-barred on 2]st June, 
1968, the date of the plaintiff’s suit. 
There are a number of cases which have 
recognized such a right of equitable set 
off to the extent of the plaintiff’s claim 
and they have also pointed out that such 
a right could be urged so long as it was 
not time barred on the date of the plain- 
tiff’s suit (21st June, 1968 in this case), 
The two conditions for allowing a claim 
of equitable set off are that it must arise 
out of the same transaction which is the 
basis of the plaintff’s claim and that it 
would be inequitable to drive the defen- 
dant to a separate suit for the purpose. 
It may also be mentioned straightaway 
that this right of equitable set off is 
different from what has been provided 
under Order VIII, rule 6 of the Code of 
Civil Procedure, which says : 


“ Where in a suit for the recovery of 
money the defendant claims to set off 
against the plaintiff’s demand any 
ascertained sum of money legally re- 
coverable by him from the plaintiff, 
not exceeding the pecuniary limits of 
the jurisdiction of the Court, and both 
parties fill the same character as they 
fill in the plaintiff’s suit, the. defendant 
may at the first hearing of the suit, 
but not afterwards unless permitted 
by the Court, present a written state- 
ment containing the particulars of the 
debt sought to be set off.” 


The claim of the defendant to set off 
damages cannot fall under Order VIII, 
rule 6 of the Civil Procedure Code, 
because it is nOt an ascertained sum of 
money, and the damages will have to be 
quantified by the Court on proof. Further, 
it should be legally recoverable on the 
date of the written statement which may 
or may not be the case here. : The deci- 
sions have pointed out that the Code 
deals with only procedure and cannot 
take away the right of the defendant, if it 
otherwise exists, to plead equitable set 
28 
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off. Now Order XX, rule 19 recognises 
this position, because, after enacting that, 
where the defendant has been allowed a 
set off against the claim of the plaintiff, 
the decree shall state what amount is 
due to the plaintiff and what amount is 
due to the defendant, and shall be for 
the recovery of any sum which appears 
to be due to either party, and that any 
decree passed in a suit in which a set-off 
is claimed shaJl be subject to the same 
provisions in respect of appeal to which 
it would have been subject, if no set-off 
had been claimed, proceeds to state: 


The provisions of thisrule shall apply 
whether the set-off is admissible under 
rule 6 of Order VIII or otherwise. 


Thus this provision recognises that the 
set off may be otherwise than under 
Order VII1, rule 8 of the Civil Procedure 
Code. 


27. In Stephen Clark v. Ruthnavaloo Chetti4, 
the suit was filed by the plaintiffs to re- 
cover a sum of Rs. 80,000 odd on eighteen 
bills of exchange drawn by Messrs. Palmer 
and Company. The defendant desired 
to get off å sum of Rs. 8,000 odd on 
account of loss caused by sea damage to 
some goods shipped by Messrs. Palmer 
and Company, without properly insuring 
the goods in accordance with the instruc- 
tions of the defendant. The learned 
Judges started the discussion by a refer- 
ence to the English cases and pointed out 
that, though English cases recognized 
the right of set-off in equity, the parti- 
cular case before them was not one such 
case, because the claims were wholly 
unconnected. The learned Judges then 
pointed out that under the provisions of 
the then Civil Procedure Code (VIII 
of 1859) (more or less corresponding to 
Order VIII, rule 6 of the Civil Procedure 
Code), the claim could not have been 
allowed. But they proceeded to observe 
as follows : 


“These, however, are provisions of a 
Code regulating procedure only, and, 
. whilst we think that the language used 
has not the effect of enlarging the right 
_ of set off, we ought at the same time 
to say that, according to our present 
Opinion, the Procedure Code was not 
intended to take away any right of set 





— 


1. (1865) 2 M,H.C.R, 296, 
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off, whether legal or equitable, which 
parties would have had independently 
of its provisions. It seems to us that 
the right of set-off will be found to 
exist not only in cases of mutual debts 
and credits, but also where the cross 
demands arise out of one and the same 
‘ transaction, or are so connected in 
their nature and circumstances as to 
make it inequitable that the plaintiff 
should recover and the defendant be 
driven to a cross suit. In the present 
case the defendant’s claim appears to 
us not to come within the rule by which 
this Court is governed, and he must be 
left to seekin a cross suit any damages 
to which he can prove himself entitled.” 


28. The principles laid down in the 
passage quoted above was followed in a 
case which was decided three years later 
in Kistnasamy Pillay v. Municipal Com- 
missioners’, A contract was entered into 
between the plaintiff Kistnasamy Pillay 
and the Municipal Commissioners for 
the Town of Madras by which the plain- 
tiff agreed to supply to the Municipal 
Commissioners bullocks and drivers for 
scavenging purposes. Alleging that the 
defendants broke the contract in refusing 
to receive the bullocks supplied by him 
and in engaging other bullocks, he claim- 
ed Rs. 6,328-4-0 for the supply of bullocks 
and drivers and Rs. 11,812 as damages. 
The defendants admitted liability for 
Rs. 6,328-4-0, but pleaded that it was 
the plaintiff who had broken the contract 
as a result of which the defendants had 
to engage other bullocks and drivers and 
sustained damages. The learned trial 
Judge found that it was the plaintiff who 
had broken the contract and that the 
defendants were entitled to recover 
damages by way of set-off. He quanti- 
fied the amount due to the defendants 
for damages at Rs. 10,870 and on that 
footing the defendants would be entitled 
to a decree for Rs. 4,541-12-0 (being the 
excess over the damage claimed by the 
plaintiff), But there was one difficulty 
created by the fact that only a twenty-five 
rupee stamp had been affixed to the 
agreement and that was not sufficient 
for any larger sum than Rs. 5,000. 
Because of section 27 of the Stamp Act, 
(X of 1862), the learned Judge held that 
each party was precluded from recovering 
Sn ee Se ee 
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or setting off any larger sum than 
Rs. 5,000. Thus the plaintiff was entitled 
to recover Only Rs. 5,000, and the de- 
fendants were allowed to set off Rs. 5,000 
and the suit was dismissed, The deci- 
sion was confirmed in appeal. The 
learned Judges held that the plaintiff had 
committed breach of contract and that 
the defendants would normally be entitled 
to recover Rs. 6,662, which means that 
they wouid get a decree for Rs. 333-12-0 
being the excess over the damages claim- 
ed, viz., Rs. 6,328-4-0, but because of the 
operation of the Stamp Act, each party 
was entitled only to Rs. 5,000, and the 
suit was dismissed. The Jearned Judges 
discussed the right of set off, and observed: 


“The remaining question is whether 
the last mentioned amount of damages 
can be set off, and we are of opinion 
that the decision of the learned Judge 
on the point is right, although we are 
not prepared to go quite the length 
that he does in resting the case on the 
ground of mutual credit derived from 
the intention of the parties as evidenced 
by the contract. We would rather 
confine ourselves to saying that the 
terms of the contract are quite consis- 
tent with the claim to set off, and rest 
our judgment on the general principle 
of equitable protection.”’ 


They refer with approval to the passage 
in Stephen Clark v. Ruthnavaloo Chetti! and 
observe : 


“ Here the cross demands are connected 
with the same transaction and arose 
out of one and the same contract, and 
an amount appeared to be payable from 
the plaintiff and was capable of being 
immediately determined in the suit. 
In truth the case made in the plaint 
involved the very question of breach 
in respect Of which the set off was 
claimed. There could hardly be a 
much stronger case for equitable pro- 
tection for a recovery: of more than 
the balance justly due.”’ 


The decision in Aisinasamy Pillay v. Muni- 
cipal Commissioners, was followed with 
approval by Marriott, J., of the Bombay 
High Court, in a case decided in 1880, 


1. 2MH.CR. 296. 
2. (1868-69) 4 M.H.C.R. 120. 
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Kishorchand Champalal v. Madhowiji Visramt. 
The defendant agreed to purchase some 
wool from the plaintiff. The plaintiff 
filed the suit for recovery of the balance 
of the purchase money for the wool sup- 
plied. The defendant sought to set off 
damages sustained by him by reason of 
the plaintiff’s failure to deliver the 
remainder of the bales contracted for. It 
was held that he could do so. Against 
the plaintiff’s claim for Rs. 1,241, the 
defendant was ‘allowed to set off Rs. 583, 
and a decree was given only for the 
balance. After quoting from Kzstnasamy 
Pillay v. Municipal Commissioners, Madras? 
Marriott, J., observed: 


“< Every word of this passage from the 
judgment of the Chief Justice is appli- 
cable to the present suit. The de- 
mands here are connected with the 
same transaction, and arise out of one 
and the same contract. The amount 
payable by the plaintiff is capable of 
being immediately determined. The 
plaintiff’s case involves the very ques- 
tion of breach in respect of which the 
right of set off is claimed, and cer- 
tainly no purpose could be served by 
rejecting the set off, except simply that 
of driving the defendant to file another 
suit.” 
29. In 1885, a similar case was decided 
bya Bench of the Allahabad High Court 
in Pragi Lal v. Maxwell’. There was a 
contract for the supply of wood by the 
plaintiff to the defendants. The plaintiff 
made the supply in part, but failed sub- 
sequently. He sued to recover Rs, 1,300 
odd for the supply made. There was a 
counter claim by the defendants for 
damages in consequence of the plaintiff’s 
failure to supply wood. The defendants 
were allowed to set-off the damages. 
After referring to the cases of this Court 
and the Bombay High Court, Oldfield, 
J., observed : 


“This provision in the Code is one 
regulating procedure and not intend- 
ed to take away any right of set off, 
whether legal or equitable, which parties 
would have had independently of its 
provisons, and the right of set-off will 
be found to exist not only in cases of 





1. (1879-1880) LL R. 4 Bom. 407, 
2. (1868-69) 4 M.H.C.R. 120. 
3, t1885) LLR. 7 AIL 284. 
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mutua] debts and credits, but also where 
the cross-demands arise out of one and 
the same transaction, or are so con- 
nected in their nature and circum- 
stances as to make it inequitable that 
the plaintiff should recover and the de- 
fendant be driven to a cross suit. And 
so, in the case befo:e us, the claim 
springs Out of the same contract which 
the plaintiff seeks to enforce, and can 
be readily determined in this suit, 
and it is equitable that it should be 
so determined.” 


30. Then comes another passage which 
shows that limitation for the purpose of 
equitabie set-off is the date of the insti- 
tution of the plaintiff’s suit and not the 
date when the equitable set-off is 
claimed, and reference is made to Walker 
v. Clements1, but it will be convenient to 
refer to this later. 


31. Oldfield, J. was further inclined to 
grant a decree in favour of the defendants 
in excess of the plaintiff’s claim (the 
plaintiff’s claim was Rs. 1,367-10-9, and 
the defendants’ claim was Rs. 1,808-5-6). 
But Duthoit, J., was not prepared to allow 
the defendants to claim in excess. He 
observed : 


“I am not prepared to admit the vali- 
dity ofthis claim. It is, I think, clear 
that, not liquida causa, the set 
off could not be claimed under the 
provisions of sction 1]! of the Code 
of Civil Procedure and this being, so, 
though I am prepared to allow that 
the set off may be admitted as an equi- 
table protection to the defendants 
against being cast in the plaintiff’s 
suit, I do not see how, failing the 
provisions of section [11 of the Civil 
Procedure Code, thedefendants, who 
have paid no Court-fees on this 
account, can be allowed to recover a 
sum of money from the plaintiff.” 


32. The next case decided by a Bench 
of the Calcutta High Court in 1885 in 
Bhagbat Panda v. Bamdeb Panda®, is more 
interesting. The plaintiff and the defen- 
dants had taken acertain lease jointly. 
The rent for fasli 1282 fell into arrears. 
The plaintiff had to pay the wholeamount. 
Hesued to recover the two-thirds share 
e ee 


1. 15 Q.B.R. 1046 : 117 Eng. Rep. 755. 
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from the two defendants. The defen- 
dants,wvhile admitting the claim, pleaded 
that they too had paid +o the zamindar 
the whole of the rent for certain other 
years 1282 to 1285, and were entitled 
to recover the one-third share from the 
plaintiff, and that the plaintiff was also 
liable to pay rent for the portion ex- 
clusively occupied by him. The Bench 
recognized that the claim of the defen- 
dants could not be brought Within the 
terms of section [I] of the then Civil 
Procedure Code (corresponding to Order 
VIII, rule 6), but, following the decisions 
of this Court and the Bombay High Court, 
held that there was an equitable right of 
set off to the extent that the defendants’ 
demand arose out of the same transac- 
tion as that of the plaintiff, but not other- 
wise. ‘They observed : . 


“We think, therefore, that the decree, 
satisfied by the plaintiff, having been 
for arrears of rent of the same ijara to 
which the defendants’ demand relates, 
the defendants’ counter-claim in res- 
pect of the ijara rents paid by them 
to the zamindar without the assistance 
of the plaintiff should be taken into 
account in determining the suit. But 
we think that the claim which the 
deferidants advanced for rent from the 
plaintiff as for land cultivated and held 
by him exclusively within the ijara 
should not be entertained. That we 
think is a separate matter from the 
rents payable to the zamindar.”’ 


They further observed : 


“ Further, the Court in which this suit 
was tried had no jurisdiction- to enter- 
tain any claim for rent by the defen- 
dants against the plaintiff. In that 
part of the country in which the suit 
was brought, Act X of 1859 is still in 
force, and suits for rent are tried in 
Revenue and notin Civil Courts. Further 
` it appears on the face of the record 
that, as regards a portion of the claim 
for rent, the defendants’ demand was 
barred by limitation at the time when 
‘their written statement in this suit 
was filed. It remains, therefore, to 
be decided whether the amount of 
rent paid to the zamindar by the 
defendants without the help of the plain- 
tiff, and for which the plaintiff was 
liable jointly with themselves, amounts 
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to such a sum as will cancel the plain- 
tiff’s claim in this suit. If the amount 
recoverable under this head by the 
defendants 1s equal to or in excess of 
the plaintiff’s claim against them, the 
suit will properly be dismissed. If, 
on the other hand, this amount is less 
than the plaintiff’s admitted claim 
against the defendants, he will obtain a 
decree for the excess....The District 
Judge must now determine whether 
the amount claimed by the defendants 
under the first head alone is sufficient 
to satisfy the plaintiff’s claim.” 


33. This case is interesting, hecause it 
shows that (:) the defence of equitable set 
off is allowed only if it relates to the 
same transaction, and that (21) itis limited 
to the amount of the plaintiff’s claim. 
No doubt, it has also been stated that the 
demand must be in time at the time of the 
written statement. To that extent the 
decision may not be correct and is 
inconsistent with other decisions. 


34. The above decision was followed by 
a Bench of the same Court in 1889, in 
Chisholm v. Gopal Chunder Surmat. 'The 
plaintiff was employed at the steamer 
ghat by the defendant to do certain 
duties. He claimed arrears of salary, etc. 
The defendant wanted to set off to the 
extent of Rs. 624 (less than the plaintiff’s 
claim On account of property lost or not 
accounted for by the plaintiff. He 
was allowed to do so by the Bench on 
appeal. The Bench recognized that, 
though the claim did not come within the 
scope of section 11] of the then Code of 
Civil Procedure (1882), the defendant 
was entiled to have an adjudication in 
respect of the claim. They observed : 


“They were in the nature of cross- 
claims, and were so connected with the 
plaintiff’s claim for salary as servant 
and agent of the defendant, that it 
would seem inequitable to compel the 
defendant to have recourse to a 
separate suit to recover them..... 


The claims as made by the defendants 
arise for the most part out of the 
relation set up by the plaintiff in this 
suit, as a suit of master and servant, 
or principal and agent ; and so far as 
these items are claimed in respect 
of the alleged neglect or misconduct 
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of the plaintiff in his capacity of ser- 
vant of the defendant, we think that 
the defendant was entitled to have the 
claims enquired into.” 


35- The next case to be noted was de- 
cided in 1892 by a Bench of the Allaha- 
bad High Court in Niaz Gul Khan v. Durga 
Prasad+, The plaintiffs contracted to 
buy timber from the defendant. He 
committed breach. They sued for 
recovery of the balance of the amount 
which they had paid to the defendant 
over the value of the timber they had 
taken delivery of.- The defendant plead- 
ed that he had sustained damage and 
sought to set off. The se: off was dis- 
allowed by the Courts helow, as sounding 
in damages. The decision was reversed 
with the observation : 


“There is a series of decisions showing 
that in the view of tne Courtsin India a 
right to set off may arise under circums- 
tances under which the right would not 
arise in English I:;w and under circum- 
Stances under which a right to set off 
under section 111 of the Code of Civil 
Procedure, 1882, would not arise.” 


They refer to some of the dec’sions, and 
Observe : 


“Section 216 of the Code of Civil 
Procedure, as amended by Act VII of 
1888, recognizes that a right of set off 
which would not be admissible under 

- section 111 of the Code might be other- 
wise admissible and that a defendant 
pleading it might be entitled to a decree 
on it as against the plaintif.” 


The defendant was willing to forego any 
claim in excess of the set off, and conse- 
quently the plaintiff’s suit was dismissed. 


36. The above decision was followed 
in Nand Ram v. Ram Prosad®. The plain- 
tiffs were appointed commission agents 
by the defendants to sell their bags. 
The plaintiffs sued for commission, and 
the defendants were. allowed equitable 
set off of the damages sustained by them 
on account of the negligence of the plain- 
tiffs to carry out their instructions. 


ee 
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37. Equitable set-off was again allowed 
in Kallanjee Shamjee v. Shorrock*. The 
plaintiff agreed to supply 800 tons of 
coal which was at his depot. He supplied 
only 469 tons. He sued for the price 
therefor, Rs. 4,400 odd. The defendants 
claimed a deduction for the damages they 
had sustained on account of non-delivery 
of the remaining 331 tons. They esti- 
mated the damages at Rs. 2,079 and 
brought the balance into Court. It was 
held that, though the damages were 
unascertained, and the case therefore 
did not come within the scope of section 
111 of the then Civil Procedure Code 
(corresponding to Order VIII, rule 6), 
still the circumstances were such as to 
entitle the defendants to rely on this by 
way of equitable set-off in answer to 
the plaintiff’s claim so far as it was avail- 
able for that purpose. Vyravan Chetty 
v. Srimath Deivasikamani Nataraja Desikar® 
is an instructive case. The plaintiff had 
leased certain villages to the defendant. 
He sued for rent in respect of faslis 1318 
and 1319. The defendant set up, by 
way of equitable set-off, claim for damages 
for disturbance of his possession 
in faslis 1313 and 1314. The lower 
Court disallowed the set-off on the ground 
that the claim thereto was barred by 
limitation on the date of the suit. This 
decision was upheld on appeal. Wallis, 
C.J., observed : 


“It is well settled in this Court that 
claims for unliquidated damages may 
be raised by way of equitable set-off, 
if they arise out of the same transaction 
as the plaintiff’s cause of action, but I 
cannot agree that in a case like this 
such claim can be so set up even if it 
was barred at the date of the suit. It 
would certainly not be equitable or in 
accordance with equitable principle 
administered by the Court of Chancery 
to allow the provisions of the statute 
oflimitations to be evaded in this way.” 


Seshagiri Ayyar, J., observed: 


“ Although in this country it has been 
held in numerous cases that the Code 
of Civil Procedure, does not prevent 
the defendant from claiming on equi- 
table set-off in respect of unliquidated 
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damages cliamable in connection with 
the transaction on which the suit is 
brought, I think that on the principle 
that equity follows the law, the plea 
will be available only in respect of 
sums legally recoverable. Lord North 
states the principle very clearly in Filion 
v. Com Macclesfield?: “‘ For when the 
Legislature had fixed the time at law, 
it would have been preposterous for 
equity (which by its own proper autho- 
rity always maintained a limitation) to 
countenance laches beyond the period 
to which that law had been confined 
by Parliament. And therefore in 
all cases where the legal right has been 
barred by Parliament, the equitable 
right to the same thing has Feen con- 
cluded by the same bar”. Lord Red- 
desdale in Hovendon v. Lord Anneslay? 
expresses himself with equal clearness: 
‘Itis said that Courts of Equity are not 
within the Statutes of Limitations.... 
I think it is a mistake in point of lan- 
guage to say that Courts of Equity 
act merely by analogy to the statutes; 
they act in obedience to them.” 


38. The learned Judge then proceeds 
tO point out that an exception has been 
recognized in some cases, for instance, 
between a trustee and cestui que trust 
where by way of equitable set-off even 
time-barred claims can be allowed on the 
basis of accountability. 


39. Panuganti Narasimha Rao v. amin- 
dar of Tiruour*, is again very useful for 
us. The plaintiff was the agent of the 
defendant. He stated that on account 
being taken balance would be found due 


to him and he filed a suit for a special. 


balance due on accounts and damages 
incurred by him in a suit filed against 
him in respect of the money borrowed 
on behalf of the defendant. The suit 
was filed on 17th June, 1912. The 
defendant in his written statement merely 
pleaded that nothing was due to the 
plaintiff and asked that the suit be dis- 
missed. But at a later date (20th June, 
1913) he put in an additional written 
statement which was permitted to be 
filed under Order VIII rule 6 of the 
Civil Procedure Code, in which he claimed 
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that a balance was due to him on accounts 
and expressed his willingness to pay the 
requisite Court-fee if ordered to do so. 
The learned District Munsif, who tried 
the suit, held that the defendant’s claim 
was barred, but, on appeal, the learned 
Subordinate Judge held that the suit 
being for an account a decree could be. 
passed against the plaintiff in favour 
ofthe defendant. The plaintiffs appealed. 
It was not dispu’ed before the learned 
Judges that the defendant’s claim must be 
allowed to the extent of the plaintiffs’ 
claim and the plaintiffs’ suit dismissed. 
It was however contended that no decree 
could be given in favour of tne defendant. 
This contention was upheld. It was 
pointed out that the claim of the defen- 
dant could not be under OrderVIII rule 6 
of the Civil Procedure Code, because 
it was not for an ascertained sum of 
money. Secondly the claim of the de- 
fendant was time-barred when he applied 
for leave to file an additional written 
statement ; the agency terminated on 
31st May, 1909, and the limitation 
for an action was three years under Article 
89 of the Limitation Act of 1908. But 
it was recognized that he could have a 
right of equ’table set-off, which could, 
however, be urged only to the extent of 
the plaintiff’s claim. Equitable set- 
off could be allowed because it was not 
time-barred on the date of the plaintiff’s 
suit. This case therefore brings oui all 
the points stated by me earlier and it 
is therefore necessary to quote from it to 
some extent. Bakewell, J., says (page 
875) : 
< It has been argued that under Order 
XX rule 19, a set-off is admissible 
otherwise than under Order VIII 
rule 6, and a decree may be given for 
the defendant. This rule appears to 
adopt the decisions of this Court that 
cross demands arising out of the same 
transaction may beset-off though they 
do not fa'l within the strict terms of 
Order VIII rule 6, and to allow a 
decree to be passed for the defendant 
in such cases, but it does not deal with 
the question of limitation. 


A. set-off was originally merely a de- 
fence to an act’on, and it has been 
held that the right to plead this de- 
fence arises when the action is brought, 
so that it does not become barred sub- 


1) 


sequently by the statute of limitations 
Walker v. Glementst. 


The right has now become one of 
attack as. well as ‘ of defence and the 
defendant occupies the position of a 
plaintiff in respect of any balance 
claimed by him. No decision of this 
Court has been cited before us that in 
a suit upon a contract the plaintiff is 
precluded from setting up the defence 
of the statute as well as any other 
defence to the attack of ihe defendant.” 


Lower down he says : 


‘ In the present case, the defendant’s 
right to sue his agent for an account 
was not barred on the 17th June, 1912, 
when the plaintiff’s suit was insti- 
tuted, but became barred immediately 
thereafter under Article 89 of the 
Limitation Act, 1908. I am of opi- 
nion that when the defendant filed 
his writtén statement there was no sum 
due by the plaintiff to the defendant 
` within the meaning of Order 20, rule 
19, because there was no amount then 
legally recoverable by the defendant 
from the plaintiff. I think that, since 
the defendant’s claim was not barred 
at the date of the suit, he was entitled 
to plead that there was a sum in the 
plaintiffs hands which the latter was 
bound under his contract to apply in 
Satisfaction of his demand ; but that, 
since a suit could not be brought by 
the defendant to enforce his claim, he 
could not plead that there was a 
further sum payable to him.” 
Phillips, J., said : 
“It is not disputed that his claim must 
be allowed to the extent of plaintiff's 
claim and the plaintiff’s suit dismissed. 
But the further question, whether 
he is’ entitled to a decree for money 
has arisen. If his claim is allowed, he 
will be in the exceptionally fortunate 
. position of putting forward a claim in 
a Court of law which he claims to have 
tried at no risk to himself. He has 
paid no Court-fee on his claim and 
merely undertakes to pay what is neces- 
sary in case he gets a decree. Whereas, 
if no decree is given, he evades all 
liability. If the plaintiff had not 


brought this suit, he certainly could not 
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have prosecuted his claim. It would, 
therefore, not seem right that he should 
be allowed to evade the statute of 
limitation merely because plaintiff has 
filed a suit against him.” 


40. It will be seen that it has been held 
in the above case that a plea of equitable 
set-off could be allowed to the extent of 
the plaintiff’s claim, if itis not time-barred 
on the date of the plaintiff’s suit. It 
would be appropriate to explain the juris- 
dic principle further, particularly with 
reference to the present case. Equitable 
set-off is allowed where it arises out of 
the same transaciion which is the basis 
of the plaitniff’s claim and where it would 
be inequitable to drive the defendant to a 
separate suit. For instance, if in this 
particular case, the defendant merely 
wanted to retain the sum of Rs. 5,000 as 
equitable set-off to a possible claim of 
the plaintiff for Rs. 5,000, the Court 
cannot say that it should have filed a 
suit merly to be able to retain the sum of 
Rs. 5,000. The defendant might well 
hope that the plaintiff might not file a 
suit for the recovery of the sum of 
Rs. 5,000, becuse of the knowledge that 
the defendant might plead equitable set- 
off to the extent of Rs. 5,000; nay, might 
even file a further suit for damages 
exceeding the sum of Rs. 5,000 of course, 
subject to the law of limitation. It is 
true that the defendant, in order to 
retain the sum of Rs. 5,0C0, must prove 
that it has suffered damages at least to 
the extent of Rs. 5,009, if the matter comes 
to the Court. But it does not follow from 
this that even to retain the svm of Rs. 5,000 
it should have taken the initiative in filing 
a suit to get a declaration of its right to 
retain the same. It could well wait. 
This being the nature of equitable set-off, 
it follows that the date for judging whether 
the claim for equitable set off was in time 
would be the date of the plaintiff’s suit 
an nota later date. Ifwe were to hold 
that the plea of equitable set-off must be 
held to have been raised only on the date 
of the written statement, it mignt pre- 
judice the defendant, because, the plaintiff 
might have brought the suit on the last 
date of limitation (as was the case in 
Panuganit Narasimha Rao v. Kamindar of 
Tiruvur+), and in another case might delay 
service of summons on the defendant, 
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The claim of the defendant to recover 
damages in excess of the plaintiff’s claim 
stands on a different footing and normally 
the claim must be held to have been 
file| only on the date when it was filed. 
But the principle is different in the case 
of an equitable set-off, which is limited 
to the plaintiff’s claim, and is virtually an 
` equitable defence to it. This is virtually 
what ws argued by Counsel in Walker 
y. Clements, to which reference has been 
made in the decision. 


41. In Har Ananda v. Mohummad Esa- 
hak?, Mitter, J., allowed an equitable set- 
off. The plaintiff sold some properties 
to the defendant. He had to pay scme 
money which urder the contract of sale 
the defendant had to pay. Hence he 
filed 2 suit for that amount. The defendant 
in his turn nad to pay some money which 
the plaintiff had undertaken to pay and 
hence he claimed that amount by way 
of set-off. The defendant’s claim to 
set-off was made three years after the 
payment, and the plea coud not be 
entertained unless it was by way of equit- 
able set-off. Mitter, J., allowed the equi- 
table set-off, observing : 


“Tf the cross-demands are so con- 
nected in their nature and circums- 
tances as to make it inequitable that 
the plaintiff should recover his in the 
suit, but the defendant be driven to 
another suit, the claim to set-off must 
be allowed. In the case before me 
the basis of both claims is the contract 
embodied in the conveyance, the terms 
of which I have recited above. That 
in my judgment is the connecting link 
between the two demands, the demand 
of the plaintiffs and that of the defen- 
dant, and I am of opinion that it would 
be inequitable to drive the defen- 
dant to a separate suit only to be met 
by a plea of limitation.” 


42. in Sundermal v. Ganesh Narayan’, 
the facts were these. The plaintiff 
brought the suit on 25th October, 1934 
claiming a sum of Rs. 75. The defen- 
dant pleaded that on 1st December, 1931 
a sum of Rs. 400 was paid to the plaintiff, 
that only a sum of Rs. 257 was due to 
him and that the balance of Rs. 143 was 


“oo pame, 





. 1. 15 Q.B.R. 1046. 
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a loan to the plaintiff. The lower Court 
granted a decree for the defendant on the 
ground that the claim of the defendant 
was a set-off and was not time-barred on 
the date on which the suit was instituted. 
But the decision was set aside in revision 
on thereasoning that it was not a set-off, 
but a counter-claim to the extent of 
Rs. 143 the excess claimed by the defen- 
dant, that limitation had started even 
on Ist December, 1931, and that the claim 
was time-barred when the written state- 
ment was filed on 8th January, 1935. 


43- ‘Harendra Nath v. Sourindra Nath's 
(cited by Thiru A. N. Rajagopalan,Counsel 
for the defendant) is an interesting case. 
The plaintiffs sued for arrears of 
rent for faslis 1341 to 1344 (Rs. 9,000 odd) 
The suit was filed on 19th April, 1938. 
The defendants filed their written state- 
ment on 5th August, 1938, claiming that 
the plaintiff were liable to pay them a 
sum of Rs. 6,100 odd as rent for the years 
1341 to 1344 in respect of some other 
tenures. The defendants claimed set- 
off for the said amount. At the time when 
the plaint was filed, the defendants’ claim 
was not baried for any of the years 1341 
to 1344, but on the date when they filed 
the written statement, the claim for rent 
for fasli 1341 was so barred. The ques- 
tion arose whether the defendants were 
entitled to set-off the rent for fasli 1341 
B. S. also. It was answered in favour of 
defendants. It was pointed out that the 
claim of the defendants fell within Order 
8, rule 6, because it was an ascertained 
sum Of money and that the question was 
whether it was legally recoverable. ‘The 
learned Judges held that this question 
had to be decided on general principles 


‘and they pointed out that in its original 


and strict sense set-off was a defence pure 
and simple, which by adjustment would 
either wipe-off or reduce the plaintiff’s 
claim for money as made in the suit, but 
in its enlarged sense, and that was of 
statutory creation, it was a defence and 
a counter-claim combined, defence to 
the extent of wiping out the plaintiff’s 
claim and the claim by the defendant 
in the suit itself for the balance. The 
learned Judges pointed out that to the 
extent it was meant to wipe out the 
plaintiff’s claim, it was sufficient if the 
claim was legally recoverable on the 


1, ALR, 1942 Cal, 555, 
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date of the plaintiff’s suit. It was further 
Observed : 


“Tf the other view be taken, namely, 
that the material date is to be the date 
of the written statement, it would 
lie in the power of the plaintiff to 
defeat such a plea of the defendant by 
simply delaying the service of the sum- 
mons on the defendant.” 


Reference was made to the argument of 
Counsel in Walker v. Clements+, and to 
some of the other cases referred to by me 
already, including Pragi Lal v. Maxwell?, 
and Narasimha Rao v. Kamindar of Tiruvur.§ 


44. It may be pointed out that in Mura- 
lidhar Chatter v. International Film Com- 
pany*, their Lordships of the Privy Council 
allowed the defendant to claim damages 
by way of equitable set-off and permitted 
him to file further written statement, and 
they further directed : 


‘** This case should be remitted to the 
High Court in its original jurisdiction 
to assess such damages and thereafter 
to pass a decree for such sum as may 
be due on balance to either party.” 


It is not clear whether by this passage 
their Lordships meant that a decree could 
‘pe passed in excess of the plaintiff’s claim 
or their Lordships did not mean it but 
merely meant that a decree could be 
passed specifying the amount due to 
each party and striking the balance within 
the limits of the plaintiff’s claim. It is, 
however, certain that to the extent of the 
plaintiff’s claim the defendant was 
allowed to plead equitable set off. 


45. In Krishna Pilla: v. Padmanabhan*, the 
-plaintiffs sued for balance of money 
payable by the defendants in a chit fund 
‘transaction. The first defendant pleaded 
a counter claim arising out.of the claim 
‘of certain other subscribers against the 
‘plaintiffs. The claim was time-barred 
-on the date of the written statement. It 
was held that it was not an equi- 
‘table set-off at all and so it was not 
sufficient if it was alive at the date of 
the plaintiff’s suit. It was pointed out 





a Q.B.1046 


i. i 
2, (1885) 1LR. 7 All. 284. 

3. (1919)1LR 42 Mad. 873 : 37 M.L.J. 193. 
4. LER. (1943) 2 Cal. 213. 

5. ALR. 1956 Trav-Co, 239. 


- 


29 


225- 


thatit did not arise out of the samẹ trans- 
action as that on which the plaintiff’s 
claim was based and that the claims 
were not interconnected to render it 
inequitible to drive the defendant to a 
separate suit. 

46. In Goumdj: Javat and Company v. 
C.S. and W. Mills!,a Bench of the Kerala 
High Court recognized the claim of set 
off. The suit was for damages for breach 
of contract. The defendants set off 
the price of part of the bales which had 
been accepted by the plaintiff. It was 
held that they could do so, because it was 
less than the plaint claim and was a 
pure set off and it was within time at the 
time of the filing of the suit, though it was 
out of time at the time of the filing o,f 
the written statement. Reference wa, 
made to the decision in Narendra Nath v 
Sourendra Nath*, and Sehobachan Pandev v' 
Madho Saran Choubdev?, ‘ 
47- In view of the numerous authori- 
ties which have recognized the right of 
set off, I feel that I cannot interfere with 
the discretion exercised by the learned 
appellate Judge in allowing the defen- 
dant to raise the plea of equitable set-off 
to the extent of the plaintiff’s claim, but 
subject to three matters which I shall 
presently mention. The first is that the 
defendant must pay Court-fee on the 
equitable set-off. Section 8 of the 
Madras Court-fees and Suits Valuation 
Act, 1955, is clear on the point. It says: 


“ A written statement pleading a set- 
off or counter claim shall be chargeable 
with fee in the same manner as a 
plaint.” 


Secondly the defendant must be put 
on some terms. It will be remembered 
that even in the notices which passed 
between the parties before the suit, the 
plaintiff’s Counsel had drawn the atten- 
tion of the defendant to the position in 
law and, in particular, to the decision in 
Muralidhar Chatterji v. International Film 
Company*, that even on the footing that 
the plaintiff had committed breach, and 
was liable to pay damages, the defen- 
dant must return the sum _ of 
Rs. 5,000 and file its own claim to 
recover damages, Still the defendant filed 





LR, 1968 Ker, 310, 
ILR. 1942 Cal. 559. 
a 1952 Pat. 73. 


A 
A 
A 
I.L.R. (1943) 2 Cal. 213. 


1. 
2. 
3. 
4. I. 


226 


its written statement claiming that the 
sum of Rs. 5,000 was earnest money and 
that it was entitled to forfeit it without 
proof of damage. If the defendant had 
filed a correct written statement earlier, 
claiming equitable set off, the plaintiff ’s 
suit would not have been delayed so much. 
It may be mentioned that even in the 
additional written statement which the 
defendant filed in December, 1970, as a 
result of tne direction of the learned 
appellate Judge, it did not refer to any 
equitable set off, but stated that it was 
entitled to forfeit the deposit of Rs. 5,000, 
‘Cas the said amount was reasonably esti- 
mated as damages suffered by the defen- 
dants.? I therefore told Thiru A.N. 
Rajagopalan, the learned Counsel for 
the defendant, that unless the defendant 
filed: a proper written statement 
mentioning that it was claiming only 
an equitable set-off, it was not possible 
to take note of the additional written 
statement. Accordingly the defendant 
has filed a draft additional written state- 
ment stating that it is entitled to equ- 
tably set off the damages suffered by it 
to the extent of Rs. 5,000 against the 
amount paid by the plaintiff as earnest 
money. Both because the defendant 
did not file a correct written statement 
initially and even the additional written 
statement filed in December, 1970, 1s 
not correct and a correct written state- 
ment is going to be filed only hereafter, 
T think that in the interests of justice 
the defendant should pay a sum of 
Rs, 300 to the plaintiff as a condition pre- 
cedent to the filing of the written state- 
ment, The defendant is given three 
weeks from now to pay the amount to 
the plaintiff's Counsel. This amount 
cannot be recovered from the plaintiff, 
even if the defendant ultimately succeeds 
in proving its claim for damages. 


The third matter to which the per- 
mission to file the additional written 
statement is subject is this. In the addi- 
tional written statement filed in Decem- 
ber, 1970, the defendant has stated that 
the total damage suffered by it is 
Rs. 39,291.55 and that it is entitled to 
forfeit the deposit of Rs. 5,000, “‘and they 


are ready to file a suit against the 
plaintiffs 


43. 


for the balance of the amount 
of loss suffered by them on account of 
the plaintiff’s breach”. It was subsequently 
that the defendant filed the sutt, O.S. No. 
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7279 of 1971, on 10th June, 1971. Even 
in the additional written statement pro- 
posed to be filed hereafter, the defendant 
says : 


“ The defendants therefore pray that 
they may be allowed to set cff against 
the plainuff the sum of Rs. 5,000 being 
the part of damages suffered by them.” 


49. Now Thiru Vendantam Srini- 
vasan has urged before me that the subse- 
quent suit would be barred by the prin- 
ciple of Order II, rule 2 (3) of the Civil 
Procedure Code, and has cited the 
decision in Ameenammal v.. Meenakshi! I 
am not called upon to decide that ques- 
tion now. But I am bound to state here 
that neither before Thiru Kothandara- 
man, the appellate Judge ofthe City Civil 
Court, nor before me has any leave been. 
asked for on behalf of the defendant for 
filing such a suit, and neither the judg- 
ment of Thiru Kothandaraman nor this. 
judgment should be construed as in any 
way giving any such leave. 


50. Inthe result, subject to the modifica- 
tion and conditions mentioned above, 
the appeal is dismissed. In particular, the 
additional written statement already 
filed in the City Civil Court in December, 
1970, must be eschewed, because 
it does not plead an equitable set-off, 
but proceeds on the baʻisof a right to 
forfeit the deposit of Rs. 5,000. Only 
the draft additional written statement 
filed before me can be accepted. A 
written statement to that effect can be 
filed in the (City Civil Court provided 
that, as a condition precedent, the defen- 
dant pays a sum of Rs. 300 (rupees 
three hundred) to the plaintiff or his 
Counsel, Thiru Vedantam Srinivasan, 
within three weeks from now, and pro- 
vided further that the defendant pays 
the requisite Court-fee on the claim of 
Rs. 5,000. 


5r. The parties will bear their owm 
costs in the appeal before me. No leave. 


S.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
PRESENT.—Maharajan, 7. 
Mohammad Kunhi 

U. 


Mohammad Koya and others 
Respondents. 


Petitioner” 


and 
V. Mohanlal 
U. 


S. Mohammad Koya and others 
. , Respondents, 


Criminal Procedure Code (V of 1898), section 
523—Income-tax Act (XLIII of 1961), section 
132—Search and setzure—Amount in Court 
deposit—Income-tax Officer filing application 
Jor the amouni—Whether a person entitled 
to possession—Power to search incidental to 
seizure. 


If the Income-tax Officer is clothed by- 
the statute with the power to seize the 
amount in bank deposit, he would cer- 
tainly be a person entitled to possession 
of the amount, because seizure is the 
process by which possession is procured, 
and it would be idle to draw a distinction 
between a person entitled to possession 
and a person entitled to seize. 

[Para, 2.] 


The primary power conferred by Parlia- 
ment upon the Income-tax Officer is 
the power of seizure. The power to 
enter and search any building or break 
_open the lock of any door, box, locker, 
safe, almirah, or other receptacle is only 
an incidental power, the exercise of which 
will be only a means to the primary end, 
yiz., the seizure. Tc say that the power 
of seizure is not exercisable unless it is 
preceded by the search of a building 
or breaking open of locks is to confuse 


Petitioner 


the end with the means and to carica-- 


ture the intention of the legislature, 
which in order to facilitate the power of 
seizure, has provided also for the ancillary 
power of invading the privacy of people, 
by entering and searching their buildings 
and breaking open the receptacles where 
the thing to be seized might remain con- 
cealed. [Para. 5.] 


*Cril. R.C. No. 1088 of 1970 and Crl.R.P. 
No. 1084 of 1970and Crl. M.P. Nos, 2702 of 
1970, 613 of 1972 and 989 of 1971. 

13th October, 1972. 
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Putting even the narrowest construction 
upon clause (iii) of sub-section (B) of sec- 
tion 132 of the Income-tax Act, 1961, 
the Income-tax Officer has found the 
money in Court deposit only as a result 
of such search as has been contemplated 
in that section. [Para. 5 } 





Cases referred to: 


Bavajee Fakkir Mohammed v. State, A.I.R. 
1967 Ker. 282 : (1967) K.L.T. 977 : 
(1966) K.L.J. 1071; Krishnan Sukumaran 
v.. Enforcement Officer, A.I.R. 1968 Ker. 
208 : (1968) K.L.J. 287; Deputy Superin-. 
tendent, Gustoms v. Sitaram, A.I.R. 1968 
Cal. 274 : (1968) Crl.L.J. 744; Enforce- 
ment Officer v. Sub-Inspector of Police, 
(1971) K.L.J. 267; Union of India v. 
Hadibandhu Das, A.I.R. 1967 Orissa 154: 
I.L.R. (1966) Cut. 932: (1967) Orl.L.J. 
1357 : 33 Cut.L.T. 253. 


Petiticns under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
order of the Court of the Second Pre- 
sidency Magistrate, G. T. Madras, dated 
13th August, 1970in M. P. No, 37 of 1970 
on his file and Petition praying for the 
reasons stated in the Memo. of grounds 
in Crl. R. C. No. 1088 of 1970, the High 
Court will be pleased to stay the order 
directing the sum of Rupees one lakh 
seized and concerned in M. P. No.37 of 
1970 onthe file ofthe Second Presidency 
Magistrate, G. T. Madras, to be handed 
over to the 3rd Respondent herein 
pending disposal of Cr. R. C. 
No. 1088 of 1970 and Petition praying 
for the reason set out in the affidavit filed 

thesewith, the High Court will be 
pleased to order a sum of Rs, 62,375 

to be delivered to the petitioner, under 
section 225 (4) of the Income-tax Act, 

1961, out of the sum of rupees one lakh 

now in the custody of the Court of the 

Second Presidency Magistrate, Madras 

in M. P. No. 37 of 1970 onhis file and 

Petition praying for the reasons set out 

in the affidavit filed therewith, the 

High Court will be pleased to order 

the entire sum of rupees one lakh 

now in the custody of Court of the 
Second Presidency Magistrate, Madras, 

in M. P. N>, 37 of 1970 on his file, to be 
delivered to the petitioner under fec- 
tion 226 (4) cf the Income-tax Act 
1961. 
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C. K. Venkatanarasimhan, Special Public 
Prosecutér, for Income-tax Officer. 


Additional Public Prosecutor, K. Alagu- 
malai, for State. 


The Court made the following 


ORDER.—The question that arises for 
consideration in this criminal revision is, 
who is entitled under section 523, Criminal 
Procedure Code, to the amount of cash 
seized from one Mohammad Koya on 29th 
January, 1970? As Mohammad Koya, 
arrived at the Madras Centra] Station 
at about 4-30 P. m. on that day, by West 
Coast Express, the ‘Inspector, Railway 
Police, searched him on suspicion and 
found on his person currency notes of 
the value of rupees one lakh. Suspecting 
him of commission of an offence cognizable 
by the police, the. Inspector arrested’ 
him and produced him before the Second 
Presidency Magistrate, Madras, along 
with the amount seized. Mohammad 
Koya was remanded to custody and 
released on bail subsequently. The 
Inspector, ‘Railway Police, Madras Gen- 
tral, found on investigation that no 
cognizable offence had been made out 
against Mohammad Koya, and dropped 
the proceedings after intimating the 
Yncome-tax Department. The Income- 
tax Department found, on investigation, 
that the amount of rupees one | re- 
presented the income of Mohammad 
Koya, which he had failed to disclose 
to the Income-tax Department. The 
Commissioner of Income-tax, Madras, 
Kerala and ‘Bombay, authorised the 
V Income-tax Officer, Madras, to take 
possession of the amount under section 
132 of the Income-tax Act, and in pur- 
suance of this authorisation, the Income- 
tax Officer filed a petition before the 
Second Presidency Magistrate claiming 
to be the person entitled to the possession 
of the amount in Court deposit and 
requesting the Court to hand over the 
amount to him. On tke other hand, 
one Mohammad Kunhi filed a petition 
before the Court below praying for the 
return of the amount to him. Moham- 
mad Koya supported the application 
of Mohammad Kunhi on the ground 
that the amount seized by the police from 
him did not represent the monies be- 
longing to him, and that the monies 
really belonged to Mohammad Kunhi, 
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who, as the Managing Partner of M/s. 
P. Mamunchi C. Ebrahim and Company, 
Nileshwar, Cannanore, haq entrusted 
him with the amount on behalf of Kallatre 
Textorium, Mangalore, for being paid 
to the Southern India Trading Corpora- 
tion Limited, Bombay. In other words, 
the case of Mohammad Koya was that 
he was merely a carrier entrusted with 
the task of carrying the amount of 
rupees one lakh from Mangalore to 
Bombay for the purpose of payment of 
the same to the Southern India Trading 
Corporation on behalf of Kallatre Tex- 
torium, Mangalore. Ifreally any monies 
were payable by Kallatre 'Textorium 
to the Southern India Trading Corpora- 
tion, one would expect them to have sent 
it by means of a crossed cheque or a 
demand draft. The carriage of this huge 
amount by Mohammad Koya, over 
several hundreds of miles was attendant 
with evident risks. That Mohammad 
Kunhi should have resorted to this hazar- 
dous method of transporting the money 
has naturally enough aroused the sus- 
picion of the Income-tax “Department. 
Further, Mohammad Koya, claims to: be 
only a hawker doing business in the 
Bombay Railway Station platform, and 
the Income-tax Department is entitled 
to wonder if Mohammad Kunhi, could 
have reposed confidence in this platform 
pedlar and entrusted him with rupees 
one lakh as a carrier. Ifin these circum- 
stancesand in consequence of information, 
which hesays he had in his possession, the 
Commissioner of Income-tax authorised 
the Income-tax Officer to seize the 
amount, the authorisation cannot 
be attacked in this Court on the ground 
that there is no basis for his reason to 
believe that the money represented 
either wholly or partly income which has 
not been disclosed by Mohammad Koya, 
for the purposes of the Indian Income- 
tax Act. In fact, the Income-tax Depart- 
ment has, after notice to Mohammad 
Koya, assessed him to an income-tax of 
Rs. 62,375 under section 147 read with 
section 143 (3) of the Income-tax Act on 
the basis that the amount of rupees one 
lakh represents his undisclosed income. 
It has also imposed a penalty of 
Rs. 50,000 under section 273 (b) ofthe Act 
on the ground that the assessee had with- 
out reasonable cause failed to disclose 
his income. The orders of the Income- 
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tax Officer are under appeal, and it is 
open to the aggrieved party to canvass 
the correctness of the orders before the 
hierarchy of Tribunals constituted under 
Chapter XX of the Income-tax Act. If 
ultimately the aggrieved party succeeds, 
he will be entitled not only to the refund 
of the entire amount, but also to interest 
at 9 per cent. per annum on the amount 
in case of delayed refund (vide section 243 
of the Income-tax Act). It is true that 
the powers of seizure given to the In- 
come-tax Officer might Jead to harass- 
ment of innocent citizens if unreasonably 
exercised. But Parliament in its wisdom 
has conferred such powers after taking 
care to see that such powers are not 
exercised unless authorised bythe Director 
of Inspection or the Commissioner of 
Income-tax, and that too, if either of 
them has reason to believe that the article 
or thing to be seized represents either 
wholly or partly income or property 
which has not been disclosed for the 
papers of the Indian Income-tax 

ct. 


2. Learned Counsel for Mohammad 
Kunhi, the revision petitioner, advanced 
three grounds upon which he attacked the 
correctness of the order of the Court below 
dismissing the petition of Mohammad 
Kunhi, and directing payment of the 
amount in Court deposit to the Income- 
tax Department. The first ground is 
that inasmuch as the Income-tax Officer 
has not seized the amount in Court de- 
posit under section 132 of the Income-tax 
Act, he cannot be regarded as a person 
entitled to the possession of the amount 
Within the meaning of section 523, Cri- 
minal Procedure Code. I am unable 
to agree. If the Income-tax Officer 
is clothed by the statute with the power 
to seize the amount in ‘Court deposit, 
he would certainly be a person entitled to 
possession ofthe amount, because seizure 
is the-process by which possession is pro- 
cured, and it would be idle to draw a dis- 
tinction between a person entitled to 
possession and a person entitled to seize. 
Ifthe Court is convinced that the Income- 
tax Officer has the power under section 
132 of the Income-tax Act to seize the 
money in Court deposit, it would be a 
wholly needless and empty ritual to ask 
him to wait till after the Court has 
refunded the amount to Mohammad 
Koya or Mohammad Kunhi, and then 
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to allow the Income-tax Officer to seize 
the amount from either of them the 
moment it is handed over to them. In 
fact, it has been held by different High 
Courts in India that if a property which 
an Officer is entitled under the law to 
seize is in custody of a Court, what the 
Officer has to do is to move the Court 
for handing over possession of the pro- 
perty for any lawful purpose, and it is 
the duty of the Court to hand it over to 
the Officer if it does not require it for 
some lawful purpose.—vide Bavajee Fakkir 
Mohammed v. State+, Krishnan Sukumaran v. 
Enforcement Officer?, Deputy Superintendent, 
Customs v. Sitaram® and Enforcement Officer 
v. Sub-Inspector of Policet. 


3. The second ground of attack is that the 
condition precedent for the seizure is the 
reasonable belief on the part of the Gom- 
missioner that. the money sought to be 
seized represents either wholly or partly 
income which has not been disclosed for 
the purposes of the Indian Income-tax 
Act, and that such a condition precedent 
has not been fulfilled in this case. J am 
unable to accept this contention either. 
I have already referred to the peculiar 
circumstances under which Mohammad 
Koya was found in possession of the 
amount of rupees one Jakh. It is the 
case of the Income-tax authorities that 
they have scrutinised the accounts of 
Mohammad Kunhi as well as the accounts 
of Kallatre Textorium, Mangalore, and 
come to the conclusion that the theory 
of entrustment is false and has been con- 
ceived belatedly and that the money 
really belongs to Mohammad Koya and 
represents his undisclosed income. I 
am not concerned with the question 
whether the finding of the Income-tax 
assessment authorities is correct or justi- 
fied. But there is enough material to 
show that the Commissioner at the time 
he authorised the Income-tax Officer to 
seize the amount had reason to believe 
that the: amount represented in whole 
or in part undisclosed income of Moham- 
mad Koya. 


4. It is lastly contended that the Income- 
tax Officer has no power to seize the 
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amount in Court deposit,because he hasnot 
found the money as a result of such search 
as has been contemplated under section 
132 of the Income-tax Act. The relevant 
provisions ofsection 132 of the Act read :— 


“ Where the Commis- 
sioner, in consequence of information 
in his possession, has reason to believe 
that— 


ORETT PADA EEEN 
(c) any person is in possession of any 
` money, bullion, jewellery or other 
valuable article or thing and such 
money, bullion, jewellery or other 
valuable article or thing represents 
either wholly or partly income or pro- 
perty which has not been disclosed for 
the purpose of the Indian Income-tax 


AOE tase eee aidudican s.e... he may 
AULNOTMISC ANY ~ siteaie-s anid seoiae-cee eee 


Income-tax Officer ...0......cc cece 


{i) to enter and search any building 
or place where he has reason to suspect 
that such books of account, other docu- 
ments, money, bullion, jewellery, or 
other valuable article or thing are kept ; 


(ii) break open the lock of any door, 
box, locker, safe, almirah or other 
receptacle for exercising the powers 
conferred by clause (z) where the keys 
thereof are not available ; 


(iii) seize any such books of account, 
other documents, money, bullion, jewel- 
lery or other valuable article or thing 
found as a result of such search ; 


HIV) ciedineweseubetecneeouneees ee ose 


5. Theargument is that as the discovery 
of money in Court deposit is not claimed 
to be the result of search of any building 
or place referred toin clause (zi) of sub- 
section (1) of section 132 of the Act, the 
question of applying the provisions of 
clause (22) of section 132 (1) cannot 


_arise. This argument, it is true, has 


found favour with two learned Judges, 
one of the Orissa High Court (K. Ahmed, 


C.J.) in Union of India v. Hadibandhu Dast 


and the other of the Kerala High Court 
(K. Baskaran, J.) in Crl. R.P. No. 306 of 
4972. With great respect to the two 
learned Judges, I find myself unable to 


1. LLR. (1966) Cut. 932 : (1967) Crl.L.J. 
1357 :33 Cut.L.T. 253 : ALR. 1967 Orissa 154. 
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frustrate the legislative intent by putting 
too narrow a construction upon the 
language of section 132 of the Income- ` 
tax Act. The primary power conferred 
by Parliament upon the Income-tax 
Officer is the power of seizure. The 
power to enter and search any building 
or break open the lock of any door, box, 
Jocker, safe, almirah, or other receptacle 
is only an incidental power, the exercise 
of which will be only a means to the pri- 
mary end, viz., the seizure. To say that 
the power of seizure is not exercisable 
unless it is preceded by the search of a 
building or b eaking open of locks is to 
confuse the end with the means and to 
caricature the intention of the legisla- 
ture, which, in order to facilitate the 
power of seizure, has provided also for 
the ancillary power of invading the 
privacy of people, by entering and search- 
ing their buildings and breaking open 
the receptacles where the thing to be 
seized might remain concealed. It would 
indeed be a captious and pernicious play 
on words to tell the Income-tax Officer, 
“You have, no doubt, the power of 
seizure ; but you cannot exercise it unless 
you go through the physical motions of 
entering a building, searching it, breaking 
open the locks therein and then finding 
the thing you want to seize as a result of 
your searching efforts.” It is conceiv- 
able that the thing to be seized is lying 
at the threshold of the building and with- 
out entering the building and searching 
and breaking open the locks, the Income- 
tax Officer may seize the thing straight- 
away. To say that such a seizure is 
illegal, because it is not the result of such 
a search as is contemplated in clauses (2) 
and (ii) of sub-section (1) of section 132 
of the Act is toindulge in a self-defeating 
piece of sophistry. After all, what is 
the meaning of the word “search’*? 
The Concise Oxford Dictionary says that 
it means ‘look for’? or “seek out”. 
What the Income-tax Officer -has done 
in this case is to enter the building of the 
Court of the Second Presidency Magis- 
trate and to look for or seek out the 
amount kept in Court custody and ask 
that it may be paid over to him, because 
it represents wholly or partly undisclosed- 
income of Mohammad Koya. Be it 
noted that the section does not say that 
the Income-tax Officer can enter and 
search only the building of the person 
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who has failed to disclose his income for 
the purposes of the Indian Income-tax 
Act. What the section says is where 
any person is in possession of any money 
which represents wholly or partly undis- 
closed income, the Income-tax Officer 
can enter and search any building or 
place where he has reason to suspect that 
such money is kept. This means that 
seizure can be effected even from the 
custody of a person other than the person 
who has failed to disclose his income 
and from a building belonging to any 
person other than the defaulter. Putting 
even the narrowest construction upon 
Clause (iii) of sub-section (1) of section 
132 of the Act, I hold that the Income-tax 
fficer has found the money in Court 
deposit only as a result of such search as 
has been contemplated in the section. 
The resulting position is that the order of 
the Court below directing refund of the 
entire amount in Court deposit to the 
V Income-tax Officer, Madras, is correct 
and is hereby upheld. The criminal 
revision case of Mohammad Kunhi is 
dismissed. 
6. Interimstay granted in Qrl.M.P. No: 
2702 of 1970 is vacated. 


7. No orders on Crl.M.P. Nos. 613 of 
1972 and 989 of 1972 are necessary in 
view of the order passed in the main 
criminal revision case. 


5. J. 


Revision case 
dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present.—K. N. Mudaliyar and V. V. 
Raghavan, FF. 


Sreerangayee _ Appellant” 
Penal Code (XLV of 1860), sections 
302 and 309—Causing death of five children 
by mother—Also attempting to commit suicide— 
Confessional statement—Medical testimony cor- 
voboratory—Defence of extreme poverty—No 
justification for grave offences. ; 


Where the confessional statement of an 
accused was in conformity with the 
medical opinion and the commission of 
the offence was admitted, no justification 
on the ground of poverty can be accepted. 


*Cri. A. No. 1064 of 1971. 
22nd September, 1972. 
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Poverty cannot justify commission of grave 
offences. [Para. 12.] 


e 
However, in view of the harrowing cir- 
cumstances which led the accused to 
commit the offence, a recommendation 
was made by the High Court to the 
Government for commuting the life 
imprisonment imposed on the accused 
under section 302, Indian Penal Code 
and substituting therefor imprisonment 
for one year and also to detain the accused 
in the Madras Seva Sadan or other similar 
institution for a period to be fixed by 
Government to train her and make her 
fit to earn a decent livelihood. | Para. 15.} 


Appeal against the Judgment of the 
Sessions Judge of the Court of Session of 
the Salem Division at Salem, in Sessions 
Case No. go of the Calendar for 1971. 


P. Sooryaprakasam, (amicus curiae). 
The Publis Prosecutor, for State. 


The Judgment of the Court was delivered 
by 


Raghavan, 7.—The appellant was charged 
with an offence of murder under section 
302 of the Indian Penal Code, in that 
she on gth April, 1971 between 8 and 
10 A.M. committed murder of five of her 
children aged between 11 and 1% years 
and lastly with an offence under scction 
309 of the Indian Penal Code, in that 
she at about the same time in the course 
of the same transaction attempted to 
commit suicide by jumping into a well 
belonging to one Maria Pillai in 
Shanmugha Nagar, Dadagapatti, Salem 
District. 


2. The prosecution case is as follows— 
P.W. 6 Perumal, the husband of the 
appellant (accused) married the accused 
D 14. years ago. They had five 
children viz.: (1) Madesh,a boy aged 
about II years, (2) Pappathi, a girl aged 
seven years, (3) Mani, a girl aged six 
years, (4) Devan, a boy aged about 4% 
years, and (5) a female child aged about 
I$ years (not named). The husband and 
wife were living with their children in 
a rented house belonging to Raja Mudaliar 
in Shanmugha Nagar, Dadagapatti. 
The husband was carning by stitching 
gunny bags. He was carning per day 
Rs. 5 or Rs. 6. He was also having a 
bullock cart with which he would earn 
Rs.6 or Rs. 7 per day. The husband had 
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illicit intimacy with one Parvathi (P.W. 
12) and Parvathi used to stay with him 
in’ his , house at Shanmugha ` Nagar, 
Dadagapatti. The accused and P.W. 6 
were residing with their children in the 
house of P.W. 13, Raju Mudaliar on a 
rent of Rs. 10. per month and P.W. 6 
could not even pay the rent in view of 
poverty. About 20 days prior to ihe 
occurrence the accused pledged to P.W. 
13 about four housebold articles like 
Anda and borrowed Rs. 60 and further 
borrowings had to be made on pledge 
of. other things for meeting the bare 
necessities. On the date of occurrence 
the husband gave Rs. g to the accused’s 
son to give it to the carpenter or his brother 
and left the house for work at 7-30 A.M. 
The said amount of Rs. g- was ‘given to 
the brother. At about 10 or 11 A.M. 
that day P.W. 1 was talking with one 
Krishna Asari in Shanmugha Nagar. 
At that time women were crying that 
a woman had fallen into the well.. P.W..1 
immediately ran to the well, .which is 
at a distance of 300 feet from the house 
of Krishna Achari. Similarly P.W. 2, 
who was living in a house about 400 or 
500 yards away from the house of the 
accused, heard the cry and he also rushed 
to the well. There were others .i.e., 
P.Ws. 3 and 4, whe heard the cry and 
all of them rushed to the well and P.W. 1 
got into the well by holding the pipe 
inside the well and brought th: accused 
to the surface of the water by holding her 
tuft and she was pulled out: of the well. 
She was in ‘an unconscious condition: 
She was taken to’ her hous: ard placed 
in front of- her house: The accused 
regained consciousness, sometime later 
and when she ‘was questioned as to ‘why 
she fell into the well, she said that she 
had murdered her children by adminis- 
tering poison to -them and ‘that the 
children were inside her - house. The 
house was: broken open and they saw 
the five children of the accused lying 
dead inside the house near M.O. 4 
tub. There was water in the tub to 
3/4th of its height. Thereafter P.W, 1 

went and informed her husband (P.W. 6) 
about the occurrence and P.W. 6 returned 
from his work and saw his children lying 
dead. P.W. 11 then informed the 
Village Munsif and made an oral report 
about the occurrence and it was reduced 
to writing. The report is Exhibit P-22. 
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P.W. 16, the Village Munsif of Padaga~ 
patti went to the house of the accused and, 
saw the dead hodics of the five children. 
The accused told P.W. 16 that she com- 
mitted murder of the childrcn by pres- 
sing their heads into the water tub. 
M.O. 4, and she also thereafter fell inte 
the wel} in order to commit suicide. The 
Village Munsif then prepared the printed 
form reports and sent them to Anna- 
thanapatti Police Station and to the Sub- 
Magistrate No. 2, Salem. P.W. 17, 
the Sub-Inspector of Police, Annathana- 
patti, registered the case under sections 
302 and 309 of the Indian Penal Code. 
The Inspector (P.W. 19). Salem Town, 
was duly intimated and immediately 
proceeded to the scene of occurrence, 
arrested the accused and sent her to the 
Government Hospital, Salem, for treat- 
ment. He held inquest between 7 PM. 
and 12'midnight on that day (gth April, 
1971). During the inquest he examined 
P.Ws. 1, 2 and 11 and:others. He pre- 
pared the observation mahazar Exhibit 
P-25 attested by P.W. 16. He then sent 
the dead bodies of the children to the 
Government, Hospital, Salem. for post- 
mortem. Exhibit P-34 is the inquest 
report of Madcsh; Exhibit P-35 is the 


‘Inquest report of Pappathi; Exhibit P-96 


is the inquest report of: Maniammal; 
Exhibit: P-37 ‘is the inquest report of 


Devan and Exhibit P-38 is the inquest 
report of the female child, aged 14 years. 


3, : P.W. 10, the Civil Assistant Surgeon 
attached to the Government Hospital, 
Salém, ‘conducted the -post-mortem on 
the body of the male child ‘Madesk at 
11-45 P.M. on roth April, 1971. Exhibit 
P-21 is the final report of the Doctor. to 
the effect that the deceased would appear 
to have died of asphyxia due to drowning. 


4.'-P.W. 9, the Medical Officer attached 
to the same Hospital, conducted post- 
mortem on ‘the body of the deceased 
Pappathi a female child aged. about 7 
years. His opinion is Exhibit .P-14. 
The Doctor endorsed her final opiniom 
in Exhibit P-14 that the deceased would 
appear to have died of asphyxia about 
24 to 26 hours prior to the post-mortem: 
č.2., 9 A.M. the previous day. 


. The post-mortem on the body of the 
female child Maniammal was conducted 
by the same doctor and her opinion is 
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Exhibit P-16 to the same effect as the 
one given in respect of Pappathi Ammal. 


6. P.W. 5, the Medical Officer attached 
to the Government Hospital, Salem, 
conducted the post-mortem on the body 
of the male child aged about 44 years by 
name Devan and he was also of opinion 
that if the child was pressed with head 
downwards in a tub with water and kept 
there for sufficiently long, the death could 
have been caused, 


7. P.W. 7, the Woman Assistant Sur- 
geon attached to the Government Head 
Quarters Hospital, Salem, who conducted 
the post-mortem on the body of the 
decsased female child aged about 14 years 
(unnamed) reported to the same effect 
that if the child had been put into the 
m of water the death could have occur- 
red. 


8. P.W. 5 examined the accused at 
6-20 P.M. on oth April, 1971 and found 
on her (2) a contusion 17X4” over the 
left eye and (2) a black eye formation. 
According to the Doctor these injuries 
were simple in nature and could have 
been caused by falling into the well while 
she was lifted from inside the well. by 
coming into contact with some hard 
surface. The viscera in respect of each 
of tbe dead bodies were sent to the 
Chemical Examiner and the Chemical 
Examiner did' not detect zny poison in 


` 


the viscera. 


9. The accused made a confession as 
per Ex. P. 11.` The Additional First 
Class Magistrate, Salem, who’ after 
Observ'ng the requisite formalities ; 
reco;ded the. confession wherein she 
admitted having committed the murder 
of her childern and the circumstances 
under which she committed the offence. 
Aftér completing the investigat‘on P.W. 
19 laid the charge-sheet against the 
accused on 6th June, 1971, charging her 
With an offence under sect‘ons 302 and 
309 of the Indian Penal Code. 


ro. The accused made her statement 
in the committal Court. In the Sessions 
Court she admitted the correctness of 
the statement made by her in the com- 
mitta] Court and admitted that she had 
committed the murder of her five ` child- 
ren by drowning them in the water in the 
tub, M.O. 4, and that she jumped into 
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the well in order to commit suicide. 
She stated that she did so because of 
poverty. In spite of the admission of 
guilt by the accused, the learned Sessions 
Judge recorded the evicence, as Fe felt 
that it was his duty to consider all the 
evidence in the light of the arguments 
advanced by the learned Counsel on 


. both sides before coming to a definite 


conclusion. ‘There were no eye witnes= 
sess to the occurrence in this case, 
There was only the confessional state= 
ment recorded under Section 164 of the 
Criminal Procedure Code by P.W. 8, 
the Additional First Class Magistrate-1, 
Salem, The confessional statement, 
which was admitted by ker in the Court 
-of S*ssion, was corroborated by the 
medical testimony of all the Doctors 
who conducted the post-mortem exami- 
nation on the bodies of the deceased,. 
-children which clearly established that 
the death of the d‘ceased children was. 
due to forcible immersion of the children. 
into a tub containing water. The 
learned Sessions Judge heid that the 
case Of poisoning put forward by P.Ws. 1 
and 2 was not made out by the medical 
testimony. The learned Sessions Judge 


accepted the confessional statement of ¢ 
the accused, which was strongly corro- ` 


borated. by the medical opinion. After 
eX'racting the confessional statement in 
full the learned Sessions Judge came to the 
conclus‘on that it was the accused who 
did away ‘with al] her five children with 
the intention of cau‘ing their death and 
therefore she was gu Ity of an offence 
und¢r section 302, Indian Penal Code, and 
that she was further guilty of the offence 
under section 309, Indian’ Penal Code. 
Before imposing the sentence the 
learnrd Sessions Judge extracted 
passages from Chilappathikaram_ by 
ango Adigal, reférence to the story 
of WNallathangal and passages from 
Shakespeare’s Merchant of Venice. 


4x. On the question of sentence the learn- _ 


ed Sessions Judge directed the accused to 
undergo impriscnment for life under sec- 
tion 302, Indian Penal Code, under charge 
No. 3 in respect of murder of each of her 
children and also sentenccd the accused’ 
to undergo simple imprisonm‘nt for one 
year under section 309, Indian Penal Coade,, 
under charge No.6. The learned Sessions 
Judge directed the sentences should run 
concurrently, Ultimately the learned 
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‘Sessions Judge found that it was a fit 
case in which a recommendation can 
be mide to the Government under 
‘section 401 of the Criminal Procedure 
‘Code, ‘fox~commuting the sentence of 
life imprisonment imposed cn the accused 
for off nces under section 302, Indian 
-Penal Code to rigorous imprisonment for 
five yearson each count and to be under- 
‘gone concurrently.” A further direction 
‘was given by the learned Sessions Judge 
“to the Government that the’ accused 
may be detained in the Madras Seva 
Sadhan in accordance’ with G.O,Ms. 
No. 222 dated goth January, 1931. 


y2. The appeal to this Qourt is against 
the conviction. The confessional state- 
ment, Ex.P.11 of the accused is in 
conformity with the medical opinion, 
which is to the effect that the accused 
drowned her five children ina tub 3/4th 
filled with water. Even in the grounds 
of appeal to this Court she admits 
commission Of the offence, but pleads 
justification On ground of poverty. We 
are Of opinion that poverty cannot 
justify commission of grave offences. 
We have, therefore, no hesitation in 
coming to the conclusion that the 
accused committed the grave crime of 
murdering five of her children and we 
agree with the learned Sessions Judge 
on the sentences imposed on the 
accused viz., the imprisonment for life 
in repect of each of tke murders 
committed by her, as also the simple 
imprisonment for one year under sec- 
tion 309, Indian Penal Code, under charge 
No. 6 and that the sentences should 
run concurrently, 


ag. We, however, consider that the 
imprisonment for life passed against 
“her for infanticide may not be proper. 
In this connection we set out below the 
statement of the accused before the 
Court of Session in an answer to the 
last question put to her as giving a 
pathetic process by which. and the 
circumstances unde: which she killed her 
children. The passage runs a; follows : 
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LOSA sT cir -hA Cor. B 
Guru 2 or A D m LILIT oral Gott oor Lb torr 
Aib Gurig Germ urii Sora 
crorm Gera! gey LNG. HIT or 
P WISTS Li VL rA 
FIDLIGU PLOW & Hav Qo 6C ear. 
Laama Ahs Gumi gawr 
LOT HD) AQHA (Hs L Hod eM cvovir Loa 
AO UTS ATOLTEGHS USB. 
Gsacr corm 4 aug MUU DGGE 
‘ror Muir & Hr’? OUT & 5 ` B 
LIT 17 oO OU Gur weft S- A Sl 
FDA Sa arg UT GSDHG pow 
HTD. D Wasa sL 
uG, W. cuefy. 6 AAU 
TOS GUT ONT FTLILNT LL HT Lb 
Qar@uug ALUT S. BTA amo 
Caw Qrüs Horh qQormaG Mh. 2 
(minds Qrar) Asrar U h oS or 
“Gphogsatrdé ariuh hG a. 
FIUASHHG QO ur SSE DG (potr 


OH5C5 ToT mm Gai dvd Gw 
Qr (pur Fie UASD 
uw Qha. Tor & G 


surem AA wBlaper mg arr 
AALLS. uTrGsay Dns cor 
ule 


GT Gir LI OY OT GT GOI GO) LOT 
F GBT OY LOIT & QQ) Sarr. 0G 
Uyur fetid Grane 


SLi YipurTrnoa mR pS5Ta sro) QF i 
ujibu uT wmldveniwuTEsE UNM easy. 
wora AYLA owas Cera) 
Gur Ù Herm Oar circ j Brar 
FhuaHhers5arm A. rtvioflwy-6 
Qosgisurer cor war DTG some 
ALS AUYMSHEOMT. cor Lapar 


Qual Gurera- wurCgane 
proa crib. @. -4-a QS 
saraso sw Gres GSurr@ 
sular GCGur&é&Sercr. cYenrior A 


ALL. aor saons TAS Quah 
Wa Guri Gcr. uriu gS mas 
Gps 14, wg swird er 
gquQurag -ayi haar. 
HEF OLAGPHOSooumuwb O BT Lg- 
Ua Quis samad sé BOTAL 
Gur AALA Qaalues ba Hrm 
Qarar. ALLT ap S LT CLT & §) 
2L Gar UBT. WH FUSAN 
lk wuwus Gimsa Yoortor AALLS: 
2L Gar 955 Der hos crib. @. 4 
Qari ulha Qu TAS sit 
Gur LAML LIT GLUT $ Sonus & 
TFA DOWİSLLTE Qarli 
Quis sam ile BELT GL 
Gure=.Gioeor- gumb Qr SSN, 
AES Morgsgoguyid - Qarip u? 
Ags! Quv ASA Cure 
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'Q) G55 sorority SwE s $ 
STAL Guri.@ garadruyib FTA 


3 19.5 O HOT. Qty. Qu gs Sor 
Error Herth ww ar AG 5S 
STTEL. HITHTATSE BT GPHOS 
ser ALA AFdamsgoli_ sar acer 
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F505 ALA Gaum zws ADS 
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Grän Qrar gs HQardrciyls x 
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x4. The above extract reveals the 
harrowing tale of a poverty-stricken 
woman With a capacity to earn Rs, 2/-a 
day charged with maintaining five chil- 
dren between the ages of rz and I$ 
years, the callousness of her husband 
towards his wife and children and his 
beastly desire in requiring a concubine 
during times when his wife is disabled 
by him, the indifference of neighbours 
in general, the mean advantages which 
the husband’s brother wanted to get 
from his sister-in-law when she asked him 
for a loan of Rs. 2/- and the Doctor 
who dem:nd*d payment of money for 
treating her children when thy fell ill 
and only a spoonful of.“ sœ °’ which 
alone used to be se-ved to ch'Idr2n 
presumably in the mid-day meal 
schem?*, 


Even so, the accused is not justified in 
murdering her children and attempting 
to put an end to her lif: also. We can 
only take thes: circumstances into 
account in inflicting the punishment and 
seeking to reform her as a_ useful 
memb:r ofsosiety. The Government have 
also as a policy provided for detention 
of such females convicted of infanticide 
and we propose to adopt such a course, 
In the circumstances of the case we 
recommind to the Govzrnment for 
commiting the sentenc: of life imprison- 
mnt imposed on the accused for an 
off:nc: under szc'ion 302, Indian Penal 
Code and, in supers2ssion of the recom- 
m¢ndation made by the Sessions Judge 
to substitute an imprisonment for 
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a period of one year, the said period 
of one year being in lieu of the 
sentences passed on herr both “under 
sections 302 and 309, Indian Penal Code. 
We further direct in accordance with 
G.O.Ms. No.222 Law, (General) Depart- 
ment, dated 2oth January, 1931, that the 
Government may detain the accused in the 
Madras Seva Sadan or any other institu- 
tion having similar objectives for a 
certain period, to be fixed by the Go- 
vernment to train her and make her fit 
to earn a decent livelihood. 


15. Before taking leave of the case, we 
direct the Sessions Judge hereafter not 
to make any reference to any literary 
work in the course of judgment, but 
to deal with the facts of the cass in 
the judgment in the light of the 
evidence placed befor il him.- - 


K. N. Mudaliyar, F.—While agreeing 
with the reasoning and conclusion in 
the judgment delivered by my learned 
-brother, Raghavan, J., I would like to 
add a few words: 


16. The confessional statement of the 
accused-woman rccites a tragic tale of 
chill penury and stark poverty, driving 
her and her five children from semi- 
starvation to utter starvation month after 
month (for the past six months.) It 
also reveals the cruel neglect of her and 
her five children by her own husband 
who was indulging in illicit amorous 
liaison with One or two concubines 
without his realising his responsibility 
towards his wife and children. Her 
children were stricken by disease and 
at least one child became blind as a 
result of smallpox afflicting the child. 
The other children also were disabled 
by disease, privation and starvation. 
She displayed a rare virtue of chastity 
when the thwarted the illicit amours of 
her brother-in-law accompanying some 
little financial help which she spurned 
with womanly dignity. At long last, 
finding nothing rewarding or justifying 
in this world for the continued existence 
of herself and her five children, she 
was driven to such a mood of utter 
desperation and she killed her five 
children one after another, by drowning 
them in a tub of water and after 
successfully completing her mission of 
me:cy for her children by killing them 
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on€ after- another journeyed to a dismal 
well and plunged herself into that well 
to go the other unknown world, but 


she was unfortunately rescued by a 
passer-by, P.W.1 (Kandaswami). 


r7. I agree wth the 1ecommendation 
of my learred bother for rem'tting and 
commuting ‘the sentence of imp isonment 
for life to a period of R.I. for.one year. 


P.S.P. ———Conviction confirmed; 
sentence reduced. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ee 


PRESENT :—G. Ramanujam, 7. 


A. U. Mohamed Rowther and another 
.. Appellants* 


Ü. 


Srimathi Jaina Bibi alias Thayammal 
Respondent. 


Mohomedan Law—Co-sharers—Suit for partie 
tion—Co-sharer claiming title by adverse posses- 
ston—Animus requisite. 


To establish adverse possession of one 
co-sharer against another, it is necessary 
to prove the requisite animus, to prescribe 
title adversely to the ether sharer. When 
the co-sharer himself admits specifically 
that he had’ no such. ammus ‘it is very 
difficult to assume that he has acquired 
title by adverse possession. _[Para. 6.] 


Case referred ‘to: 


Palania Pillai (died) v. Amjath. Ibrahim 
Rowther, > (1942) 2 M.L.J. 321: I.L.R. 
(1543) Mad. 15: A.I-R. 1942. Mad. 622. 
Appeal against the Decree of the Court 
‘of the Subordinate Judge, : Dindigul, 
dated Ist March,'1966, in. Appeal Suit 
‘No. 129 of 1964, preferred against the 
Decree of the Court of the District Munsif 
of Palani in Original Suit No. 8 of 1963. 


N. S. Raghavan, for Appellant. 
K. Sarvabauman, for Respondent. 


The Court delivered the following 


“Jupement.—The defendants are the 
appellants. They succeeded before the tria] 


18th April, 1972. 
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Court in resisting the plaintiff’s suit 
for partition and separate possession of 
her 1/3rd share in the suit properties, but 
they failed to sustain the decree of the 
trial Court before the lower appellate 
Court. The lower appellate Court has 
awarded a decree to the plaintiff for her 
1/3rd share in the suit properties. 


2. The plaintiff who is the sister of the 
first defendant, claimed that she was 
entitled to partition and separate posses- 
sion of a third share in the suit property 
from the first defencant. The second 
‘defendant is a mortgagee of the suit pro- 
perties from the first defendant. The suit 
wa; resisted by defendants 1 and 2 on 
the ground that the plaintiff’s right to 
1/3rd share was lost by adverse possession. 
The trial Court accepted the defence and 
dismissed the plaintiff’s suit, holding that 
the plaintiff had lost her title to her 1/3rd 
share by adverse possession, on the part 
of the first defendant. The lower appel- 
late Court, however, has taken a different 
view and has held that the first defendant 
being a co-sharer his possession, however 
long it may be, would not result in his 
acquiring title by adverse possession and 
that, therefore, the plaintiff had a right 
to claim her 1/3rd share in the suit proper- 
‘ties. In that view it decreed the suit as 
prayed for by the plaintiff. 


3. In this Second Appeal Mr. N. S- 
Raghavan, the learned Counsel for: the 
appellants, relied on the decision of the 
-Full Bench in Palania Pillai (died) and 
others v. Amjath Ibrahim Rowther+ and 
contended that the facts of this case would 
clearly fall within the scope of that -deci- 
sion and that, therefore, the view taken 
-by the lower appellate’ Court that there 
was no ‘acquisition of title by adverse 
possession by the first defendant could not 
be sustained. ` To find out whether ‘the 
: principle of the Full Bench decision refer- 


red to above would. apply to the facts of 


this case, it is necessary to set outa few 
relevant facts of this case. The suit 
properties were originally owned by the 
father of the plaintiff and the first defen- 
dant. After his death, his wife, was in 
possession of the properties for herself and 
on behalf. of the plaintiff and the first 
defendant; who were then minors. It is 
not in dispute that from the year 1925. 


1. (1942) 2 M.L.J. 321: LL.R. (1943) Mad, 
15: ALR, 1942 Mad. 622. ` 


YJ 


till the year 1944, the mother mortgaged 
the properties with possession to third 
parties under various documents Exhibits 
‘B-1, B-3, B-4 and B-7. The first defen- 
dant, even when he was a minor, had 
gone to Burma and he returned to India 
Only in 1946. Admittedly, after his re- 
turn from Burma, the first defendant 
redeemed the mortgages, Exhibits B-L, 
B-3,-B-4 and B-7, and took possession of 
the properties from the various mortgagees. 
Subsequent to the redemption of the above 
four mortgages, the first defendant was 
in possession of the properties for a year 
or two and thereafter he in his turn 
mortgaged the properties to the second 
defendant under Exhibits B-13 to B-17. 
‘The plaintiff, who is the elder sister of 
the first defendant, had kept quiet all 
these years and has filed the present suit 
in 1962 claiming her share in the suit 
properties. Though the trial Court has 
not given any specific finding on the 
question whether the plaintiff was aware 
of the mortgages created by the first 
defendant in favour of the second defen- 
dant, the lower appellate Court has given 
a specific finding that the plaintiff was not 
aware of the mortgages executed by the 
first defendant in favour of the second 
defendant. But the fact is that the second 
‘defendant has been in possession of the 
properties as a usufructuary mortgagee 
‘from the first defendant: It was in those 
circumstances the question whether: the 
first defendant has acquired title to the 
share of the plaintiff by adverse possession 
to the suit properties has to be decided. 
Plaintiff, is admittedly one of the co- 
sharers of the properties. 


4. In Palania Pillai (died) and others v, 
Amjath Ibrahim Rowther! there was a suit 
for partition by one of the many Mohame- 
dan heirs. In that-suit for partition, the 
‘eighth defendant was a usufructuary mort- 
gage of a few items of properties. The 
plaintiffs’ case was that the eighth defen- 
dant was a mortgagee only from few’ of 
the co-sharers and that as such the mort- 
gage would not bind them. The eighth 
‘defendant pleaded that, so far as his. 
mortgage was concerned, the suit was 
‘barred by the law of limitation. While 
dealing with the contention that the suit 
for possession was barred by limitation 

1, LL.R, (1943) Mad. 15: (1942) 2M.L.J 
321: ALR. 1942 Mad, 622: 


MOHAMED ROWTHER J. SRIMATHI JAINA BIBI (Ramanujam, F.) 
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so far as the usufructuary mortgage in 
favour of the eighth defendant was, con~ 
cerned, the Full Bench expressed the view 
thus : 


‘“ When one of the several co-sharers 
lets into possession a stranger who pro- 
ceeds to cultivate the land for his own 
benefit, the other co-sharers must, un- 
less they deliberately close their eyes, 
know of what is going on, but if they 
are so regardless of their own interests 
they must take the consequence. 
Where a person who is in possession 
under a usufructuary mortgage granted 
by one of several coparceners remains 
in possession of the land and cultivates 
it for years, a position which we have 
here, there can be no doubt that the 
requirements of continuity, publicity 
and extent for adverse possession are 
fully complied with.” 


5. While referring to the contention 
of the plaintiffs that the usufructuary 
mortgage having been executed in favour 
of the eighth defendant by the other 
heirs without the knowledge of the plain- 
tiffs, adverse possession could not run as 
against them, the Full Bench expressed 
the view that it was not necessary to prove 
any specific knowledge on the part of the 
plaintiffs about the mortgage, and that 
it was sufficient that the possession of the 
mortgagee was overt and without any 
attempt at concealment so that the person 
against whom time was running ought, 
if he exercised due vigilance, to be aware 
of what was happening. But the deci- 
sion does not deal with the rights of the 
plaintiffs as against the other co-sharers 
and was confined only to their claims as 
against the mortgagee, the eighth defen- 
dant, to recover possession of the property 
mortgaged without reference to the mort- 


gage. 


6. In this case the mother of the plain- 
tiff and the first defendant had mortgaged 
the properties to third parties, and the 
first defendant, who is one of the co- 
sharers redeemed the mortgages and such 
redemption could be taken to be also 
on behalf of the plaintiff, who is the other 
sharer. As a matter of fact, the first 
defendant has categorically admitted in 
his cross-examination that he had no 
intention of defrauding his sister and that 
he never ousted the plaintiff from enjoy- 
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ment of the properties at any time. To 
establish adverse possession, it is necessary 
to prove the requisite animus, to prescribe 
title adversely against the other sharer. 
TWhen the first defendant himself admits 
specifically that he had no such animus, 
it is very difficult to assume that he has 
acquired title by adverse possession. I 
am not in a position to accept the con- 
tention of the learned Counsel that,apply- 
ing the decision in Palania Pillai (died) 
and others v. Amjath Ibrahim Rowther* even 
the usufructuary mortgagees from the 
mother should be deemed to have per- 
fected title by adverse possession, that the 
plaintiff should be deemed to have lost 
her title to the property even before 1946 
and that, when the first defendant re- 
deemed the properties in the year 1946, 
he should be deemed to have acquired 
fresh title to the properties, especially 
when there is no evidence that the redemp- 
tion of the mortgage was also on behalf 
of the plaintiff. It is not necessary for 
the Court to find out now whether the 
redemption by the first defendant of the 
mortgages created by the mother. was for 
his exclusive benefit or for the benefit of 
the plaintiff also, in view of the fact that 
the first defendant has himself admitted 
that he never wanted to set up exclusive 
title to the suit properties as against the 
claims of his sister, the plaintiff. This 
admission has rightly been taken by the 
lower appellate Court as establishing the 
fact that the first defendant had redeemed 
the mortgages on behalf of himself and the 
plaintiff. Therefore the decision in 
Palania Pillai (died) and others v. Amjath 
Ibrahim Rowther’ will not help the first 
defendant to establish his plea that the 
plaintiff has lost her title to her share 
in the suit properties and that he himself 
has acquired title to the entirety of the 
suit properties. I therefore uphold the 
view of the lower appellate Court that the 
first defendant has not perfected title to 
the suit properties by adverse possession. 


4. ‘The lower appellate Court has, how- 
ever, overlooked an obvious fact. The 
first defendant is a co-owner and has 
admittedly redeemed the mortgages creat- 
ed by the mother in respect of the suit 
properties (Exhibits B-1, B-3, B-4, B-7) 
and therefore he is entitled to get into 





1. (1942) 2ML.J. 321; 
15: A.LR, 1942 Mad, 622. 
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the shoes of the mortgagee and he could’ 
resist the claim of possession of the plain- 
tiff’s share so long as the mortgage money- 
referable to her share is not paid to him. 
The mortgages had been created by the' 
mother of the plaintiff and the first 
defendant and only if the mortgages are 
redeemed by them they would be entitled 
to claim possession from the mortgagees. 
The first defendant having redeemed the 
mortgages, he is entitled to be paid the 

laintiff’s share of the mortgage money. 
Therefore the plaintiff’s right to get her 
] /3rd share of the suit properties will have 
to be conditional on her paying her 
aliquot share of the mortgage money to: 
the first’ defendant who had admittedly- 
redeemed the mortgages. Therefore, 
this matter shall be gone into by the: 
trial Court at the t'me of the fini! decree 
proceedings and the exact amount-of the 
plaintiff’s share of the mortgage money 
has to be worked out and there should be 
a direction to the plaintiff to pay the said 
sum to the first defendant as a condition 
precedent to her getting her share of the 
suit properties from the. first defendant. 


8. It is also seen that the lower appel-- 
late Court has granted a decree for 
mesne profits in relation to the suit pro~ 
perties as against the first defendant. I 
do not see how this decree for mesne 
profits could be sustained. Admittedly 
the first defendant redeemed the mort- 
gages created by the mother and the 
properties were in the possession of the 
various previous mortgagees, till he re- 
deemed. After redeeming the properties: 
from those mortgages the first defendant 
in his turn mortgaged them usufructuarily 
with possession to the second defendant. 
Therefore, the first defendant has not 
been in possession of the suit properties 
for any substantial period. As I have 
already stated, the plaintiffs right 
to get her share will arise only on her 
paying her aliquot share of the mortgage 
money in respect of the mortgages, 
Exhibits B-I, B-3, B-4 and B-7. There 
is no question of her getting mesne profits 
either from the first defendant or from the: 
second defendant. Therefore the decree 
for mesne profits is set aside. But it goes 
Without saying that the plaintiff will be 
entitled to mesne profits, the moment she- 
depositsor pays her share of the mortgage 
money On ascertainment by the trial Court. 
The decree of the lower appellate Court 


1 


will stand modified to the extent indicated 
above. There will be no order as to 
costs. 


No leave. 


S.J. 


Decree of the lower 
Appellate Gourt modified. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—P. S. Kailasam, J. 


A. M. S. Veerappa Chettiar and 
others Petitioners” 


U. 


Kalidoss Chettiar and Sons, by Part- 
ner Kalidoss Chettiar and others 
Respondents. . 


Partnership Act (LX of 1932), sections 32 (3)> 
72—Insolvency petition against partners of a 
bartnership—Retired  pariner—Public notice 
of retirement not given—Liability to be declared 
as insolvent. 


The liability created under section 32. (3) 
ofthe Partnership Act on a retired partner 
would not -extend to his being liable to 
be adjudicated as an insolvent. 


[Para. 3.| 
Case referred to :— 


Firm Mukund Lal v. Purushottam Singh, 
(1968) 2 S.C.J. 639 : (1968) 2 S.C.R. 
862 : A.I.R. 1968 S.C. 1182. 


Petition under section 75, first proviso 
of the Provincial Insolvency Act read 
with section 115 of Act V of 1908, praying 
the High Court to revise the Order of the 
District Court, East Thanjavur at Naga- 
pattinam, dated 19th August, 1971 and 
made in C.M.A. No. 28 of 1968 (I.P. 
No, 2 of 1965 on the file of the Court of 
the Subordinate Judge, Mayuram). 


V, Srinivasan, for Appellants. 
N. G. Raghavachari, for Respondents. 


The Court delivered the following 


JupcMENT.—The petitioners are the first 
respondent, fifth respondent and the legal 


*@.R.P.No, 2113 of 1971. 26th July, 1972. 
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representatives of the second respondent. 
in I.P. No. 2 of 1965 on the file of the Court 
of the Subordinate Judge of Mayuram. 
They seek to file this petition against the- 
order of the Courts below declaring the- 
first and second petitioners herein and 
the second respondent in the main insole 
vency petition as insolvents as partners 
of a partnership. Exhibit B-12 shows 
that the firm was registered on 11th 
December, 1947, with five partners.. 
Regarding the petitioners 1 and 2 and 
the second respondent in the main peti-. 
tion, the records of the firm show that 
the first petitioner ceased to be a partner 
on 31st December, 1956 and the second 
petitioner and the second respondent in 
the main petition ceased to be partners on 
31st December, 1958. This document 
shows that the partnership informed the- 
authorities under the Partnership Act 
that the petitioners 1 and 2 and the second 
respondent in the main petition ceased 
to be partners from 31st December, 1956. 
and -31st December, 1958. The conten- 
tion of the learned Counsel for the peti. 


_ tioning creditor who is the respondent in 


this petition is that in spite of the entry 
in the record, petitioners 1 and 2 and 
the second respondent in the main peti- 
tion continued to be partners. For this. 
submission, Exhibits B-9, B-10 and B-3 
ledgers of the partnership, relating to- 
the years subsequent to their retirement 
as partners were relied on. Before I 
deal with these documents, reference may - 
be made to Exhibit A-4 which was. 
strongly relied upon by the learned. 
District Judge as conclusively establishing 
that petitioners 1 and 2 and the second’ 
respondent in the main petition continued 
as partners. Exhibit A-4 is an applicae- 
tion for registration of the firm of the year 
1947 by all the partners including the: 
petitioners } and 2 and the second res-- 
pondent in the main insolvency petition.. 
The grievous mistake which the learned 
District Judge committed was to mis-read. 
the year of the application for registra- 
tion as 1967 instead of 1947, From this 
mis-reading, the learned Judge jumped’ 
to the conclusion that it was indisputable: 
that they continued to be partners till. 
1967 without realising that they made 
the application in 1947. Leaving out. 
this document Exhibit A-4, reliance was. 
placed on Exhibits B-3, B-9 and B-10.. 
Exhibits B-3 and B-9 are account books.. 
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In Exhibit B-9 there is a ledger page relat” 
ing to the first petitioner in which the 
‘first petitioner is named as a partner. 
Strong reliance is placed upon this cir- 
ccumstance. But a reading of the entire 
-page shows that certain items were debit- 
red to Veerappa Chettiar and these items 
consist of cash paid, electricity charges 
and some small amounts paid for buying 
oil, etc. The other books Exhibits B-3 
and B-I0 in the ledger pages give only 
the name of the first petitioner and do 
not mention him as a partner. These 
‘entries also relate to certain amounts of 
cash and electricity charges and other 
miscellaneous expenses debited to the 
‘first petitioner. It is significant to note 
that none of these entries relate to any 
-profit that was derived by the partnership 
‘or to any amounts paid by the partnership 
to: creditors or other authorities. That 
these ledger pages have nothing to indi- 
‘cate that the petitioners 1 and 2 and the 
‘second respondent in the main insolvency 
petition continued as partners is obvious. 
On the other hand, an entry in Exhibit 
B-10 concludes the case against the res- 
pondent petitioning-creditor. In Exhibit 
P-10 at pages 142, 146 and 147 the profit 
of the firm is summarised. At page 147 
the profits from the handloom and mill 
goods business is given. At page [48 the 
gross: profit is arrived at and at the end 
of that page, the net profit is stated to 
be Rs. 5,142-50. It is stated that Govinda- 
swamy Chettiar who was the third res- 
pondent in the main petition is entitled 
+o half share, that is, 2,571-25 and 
Rathinam Chettiar who was the fourth 
respondent in the main petition is stated 
to be entitled to another halfshare, that is, 
Rs. 2,571-25 . This entry was made in 
the year 1959-60 and the account was 
‘sent to the Income-tax Office on 7th 
‘September, 1960. These entries which 
are in the account books and which are 
relied upon by the petitioning-creditor 
himself would conclusively prove that in 
1960 the two partners were only Govinda- 
swamy Chettiar and Rathinam Chettiar, 
respondents 3 and 4 in the main insol- 
vency petition. On the documentary 
evidence, therefore, I have no hesitation 
in reversing the finding of the Courts 
below that petitioners 1 and 2 and the 
second respondent in the main insolvency 
petition continued to be partners on 
the date when the petitioning-creditor 
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filed his petition for adjudicating the 
respondents in the main petition as insol- 
vents. Mr. N. C. Raghavachari, the 
Jearned Counsel for the respondent peti- 
tioning-creditor, submitted that even on 
this finding the petitioning-creditor is 
entitled to get the respondents in the main 
petition declared as insolvents by virtue 
of the provisions of section 32 (3) and 
section 72 of the Partnership Act. Sec- 
tion 32 (3) ofthe Partnership Act provides 
as follows :— 


“ Notwithstanding the retirement of a 
partner from afirm, he and the partners 
continue to be liable as partners to 
third parties for any act done by any of 
them which would have been an act 
of the firm if done before the retirement, 
until. public notice is given of the 
retirement.” — i 


2. The effect of this sub-section is that a 
retiring partner will continue to be liable 
as a partner to third parties for any act 
done by any of the partners which would 
have been an act of the firm if done before 
the retirement until public notice is given. 
The liability of a retiring partner conti- 
nues till public notice is given. The 
provision relating to public notice is 
section 72. It requires that a’ public 
notice of retirement of a partner should 
be given to the Registrar of Firms and 
by publication in the official gazette and 
in at least one vernacular paper circulat- 
ing in the district where the firm is having 
its principal place of business. “Though 
notice of retirement was given to the 
Registrar of Firms and entries made in 
the books, there was no publication in the 
Official gazette and in the vernacular 
papers. The result is that there was no 
proper publication under section 72 and 
the retired partners would be liable as 
partners. But the question that now 
arises is whether the liability as partners 
would extend to. being adjudicated as 
insolvents on behalf of the firm for the 
act of the firm at a subsequent date, 
In Firm Mukund Lal v. Purushottam Singh1, 
the liability of the partners is stated as 
follows :— 


“We think that in order to support an 
adjudication against a firm, there must 
be proof that each of the partners has 
1. (1968) 2 S.C.J. 639 : (1968) 2S.C.R. 862; 
AIR. 1968°S.C. 1182. oe 
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committed some act of insolvency. 

- If however, a joint act of insolvency is 
relied upon it must be shown to be the 
act of all the partners. An ........ 
order for adjudication. can also be 
made against a firm if there was an act 
of insolvency by an agent of the firm 
which was such as_ must necessarily 
be implied to the firm. ~ 


The first part of the statement requires 
that each of the partners should have 
committed an act of insolvency. Ad- 
mittedly, in this case, the petitioners 1 and 
2 and the second respondent in the main 
insolvency petition have not committed 
any individual act of insolvency. The 
second part of the statement states that 


‘when a jointact of insolvency is relied on, 


it must be shown to be the act of all the 
partners. This statement also will not 
help the petitioning-creditor, for, the act 
relied on as the act of the partnership is 
suspension of business by refusing to pay 


the creditors, On that date, as already“ 


pointed, out, petitioners J and 2 and the 
second respondent in the main petition 


= ‘were not partners, and the act of the 


~ 


partnership which continued after their 
retirement cannot be said to be the act 
of the erstwhile partner. : The third 
part of the statement is not applicable 
to the facts of the present case. The 
requirement is that there must be proof 
that each of the partners has committed 
some act of insolvency and if a joint 
act ofinsolvency is relied upon, it must be 
shown to be the act of all the partners. 
While such is the position, it cannot be 
stated that the act of the partnership 
in suspending payment io the creditor 
could be fastened on the partners who 
had retired long ago. 


3. It was urged by Mr. N. C. Ragha- 
‘vachari, learned Counsel for the respondent 
‘petitioning-creditor that the words in 
section. 32 (3) of the Partnership Act that 
retired partner will continue to be liable 
as partner would also include ‘his liabi- 
lity to be adjudicat-d aS an insolvent. 
‘The learned Counsel could not produce 
any authority in support of his contention. 
jl do not think that the liability created 
junder this section on a retired partner 
(would extend to his being liable to be 
ladjudicated as an insolvent. On the 
finding that the petitioners 1 and 2 and 
second respondent in the main insolvency 
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petition ceased to be partners long before 
the relevant date and that they ave not 
liable for being adjudicated as insolvents 
for the act of the other partners who 
continued to be in the partnership after 
the petitioners 1 and 2 and the second 
respondent in the main petition retired, 
this Civil Revision Petition is allowed with 
costs throughout. The order of adjudi- 
cation so far as the petitioners 1 and 2 and 
the Legal Representatives ofthe second 
respondent in the main insolvency peti- 
tion is concerned, will stand set aside. 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—P. S. Kailasam, F. 


Petition allowed 


K. Shanmugha Appak Petitioner® 
v. . 
S. S. Abdul Hameed Respondent. 


Madras Buildings Lease and Rent Control 
Act (XVIII of 1960), section 40 (6) (8)— 
Petition for eviction by one co-owner on 
behalf of himself and other co-cwners—Written 
consent of other co-owners whether necessary 
—Cilass excluded by section 10 (8) —Main- 
tainability of petition. 


The only class that is excluded under 
section 10 (8) of the Madras Buildings 
(Lease and Rent Control) Act is the class 
of persons receiving or who are entitled 
to receive the rent as agents. In other 
words, this sub-section is applicable only 
to the class of persons, covered by the 
words ‘or as an agent” in the definition of 
‘Jandlord’’. The other classes of persons 
would not fall within section 10 (8), and 
as such, written consent of the landlord 
would not be required. In the case of 
persons who are receiving rent on behalf 
of themselves or on behalf of others and 
who are mentioned inthe definition of 
‘landlord’, the Court is notr quired to 
insist On the previous written consent of 
the landlord. 


It will be open tothe Court to satisfy it- 
self that the person making the applica- 
tion 1s making it on behalf of others 
—_— OO. 
*C.R.P. No. 2556 of 1971. 
18th September, 1972. 


242 
receiving rent from other materials 
placed before it. [Para. 3.] 


Petition under section 25 of Madras 
Buildings (Lease and Rent Control) Act, 
praying the High Court to revise the 
‘order of the Court of the IV Judge, 
Court of Small Causes, Madras, dated 
26th August, 1971 and made in H.R. A. 
No. 326 of 1970 (H.R.C. No. 4275 of 
1967 on the file of the Court of Small 
Causes (VII Judge) Madras). 


G. Natarajan, for Petitioner. 
The Court delivered the following 


Jupcment.—The tenant is the petitioner 
herein. The landlord applied for evic- 
tion on the ground that the premises was 
required for the purpose of demolition 
and reconstruction. The trial Court held 
that the petitioner before the Rent Con- 
troller is not competent to maintain the 
petition as he is one of the joint co-owners 
and dismissed it. On appeal, the appel- 
late Court held that the petition is main- 
tainable and ordered a remand to the 
Rent Controller for disposal on merits. 
This petition is filed by the tenant against 
the said order of remand. 


2. The father of the respondent herein 
had settled the house property on the res- 
pondent herein and his three brothers, 
by means of a settlement deed dated 14th 
July, 1966. ‘The respondent was named 
as the: manager. The, father also di- 
rected the tenant to pay the rent to the 
eldest of the four sons, namely the res- 

ondent herein, who was in management 
of the property. In the petition it was 
also alleged that the building is old and 
in a dilapidated condition and portions 
of the roofing are in such a bad state that 
they are likely to fall down any time and 
is thus a danger to the safety of the oc- 
cupants. The landlord further stated 
that ke required tke building to pull it 
down and put up a new structure On 
new and modern lines to make the 
building more useful and profitable to 
the respondent herein and his brothers 
on whom the property had been settled. 
In thecounter statement, the tenant raised 
the -objection that the petition is not 
maintainable, as on his own 
showing, the petitioner before the Rent 
Controller was. only a co-owner along 
with his three other brothers. He did not 
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controvert the statement of the land- 
lord that the demolition and réconstruc- 
tion was for the benefit of himself and 
his brothers. It is also not in dispute 
that the tenant attorned the tenancy to the 
petitioner (landlord) before the Rent 
Controller and was paying rent to him. 
On the facts, the question arises whether 
the petitioner before the Rent Controller 
could maintain the application for evic- 
tion of the tenant on the ground of 
requirement for himself and his brothers 
for the purpose of demolition and recons- 
truction. 


g. The definition of the word ‘land- 
lord’ in section 2 (6) of the Madras 
Buildings (Lease and Rent Control) Act, 
1960, may be extracted: 


“c Landlord’ includes the person who 
is receiving or is entitled to receive 
the rent of a building, whether on his 
own account or on behalf of another or 
on behalf of himself and others or as 
an agent, trustee, executor, adminis- 
trator, receiver Or guardian or who 
would so receive the rent or be 
entitled to receive the rent, if the 
building were let to a tenant.” 


Section 10 (8) of the Act says : 


“ Notwithstanding anything contained 
in this section no person who is rep 
ceiving or is entitled to receive the rent 
of a building merely as an agent of the 
landlord shall, except with the previous 
written consent of the landlord, be 
entitled to apply forthe eviction of a 
- tenant.”’ 


Section 10 (8), imposes a restriction on a 
class of persons who are included within 
the definition of the word ‘landlord’. 
In the case of such class of persons 
included in section 10 (8) a petition for 
eviction can only be filed with the pre- 
vious written consent of the landlord. 
Now the contention on behalf of the te- 
nant is that sub-section (8) would include 
all persons who receive rent or are 
entitled to receive rent on their behalf as. 
well as on behalf of others, z.¢., sub- 
section (8) would be applicable to persons. 
who may be co-owners that are collecting 
rents on behalf of other co-owners as 
well, for, the contention runs, that so 
far as the collection of rent on behalf of 
the other co-owners is concerned, it is 


T] 


only in his authority as an agent. In 
order to understand as fo what.classes of 
the landlords mentioned in the definition 
are excluded in sub-section (8); it is 
necessary to look into the definition of: 
* landlord ’. There are several classes 
of persons included in the definition. It 
includes persons who are receiving - the 
rent of a building, who are entitled to 
receive rent of the building, whether 
such receipt of rent or right to receive 
rent is On their own behalf or on behalf 
of others or on their own account or 
On Others account. It also includes an 
agent, a trustee, executor, administrator, 
receiver or guardian or any person 
who receives rent, so entitled to receive 
the rent ofthe building let to,a tenant. 
Sub-section (8) to section 10 requires the 
written consent in the case of a person 
who is receiving or is entitled to receive 
the rent ofa building merely as an agent 
of the landlord. The use of the word 
‘merely’ is significant and the class to be 
excluded is the class of persons who re- 
ceive or are entitled to receive the rent 
as agents. According to the definition 
what is stated is that it includes the per- 
son who is enitled to receive rent whether 
On his Own account or on behalf of 
another or on behalf of himself and 
others. It also includes persons who are 
receiving or are entitled to receive the 
rent as agents and that, though, persons 
who receive the rent on their own ac- 
count or on behalf, of any other or on 
behalf of themselves and others would, 
in a sense, be receiving rent on behalf 
of others as agent, that class is not 
excluded under section 10 (8). But the 
only class that is excluded is the class of 
persons receiving or who are entitled to 
receive the rent as agents. In other 
words, this sub-section is applicable only 
to the class of persons covered by the words 
“ or as an agent’? in the definition of 
‘landlord’. The other classes of persons 
would not fall within section 10 (8), 
and as such, written consent of the land- 
lord would not be required. In the 
case of persons who are receiving rent on 
behalf of themselves or on behalf of any 
others or on behalf of themselves and 
others and who are mentioned in the 
definition of ‘landlord’ the Court is not 
required to insist on the previous written 
consent of the landlord. It will be open 
to the Court to satisfy itself that the per- 
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son making the application is making 
it on behalf of others receiving rent from 
other materials placed before it. In 
this view, so far as the presént petition 
is concerned, as the landlord does not 
fall within the category covered by sec- 
tion 10 (8), previous written consent of 
persons is not mandatory. 


4. The question next arises whether 

the petition is on behalf of the other land- 

lords also. As already pointed out, 

in the settlement executed by the father 

in favour of the four sons, the father has 

stated that the eldest son, the respondent 

herein will be in management. The 

father also directed the tenant to pay 

rent and attorn the tenancy to the peti- 

tioner before the Rent Controller. 

Further in the petition it is stated that the 

petitioner is moving the Court for evic- 

tion ofthe tenant for the benefit of 
himself and his brothers. The 

contention that the petition is filed, 
on his behalf and on behalf of his brothers 

was not controverted in the counter 

statement. In these circumstances I am 

satisfied that this petition was filed by 

the pet'tioner before the Rent Controller 

on behalf of his three brothers as well. 

In the result I find that this petition of 
the landlord is maintainable. 


5- The lower appellate Court found 
that the settlement deed executed by the 
faher is not a sham and nominal one. 
This finding cannot be disturbed. In 
the result the order of the lower appel- 
late Court remanding the petition to 
the Rent Controller for disposal on 
meritsis right and this revision petition 
is dismissed. No order. as to costs. 

S.J. 


Petition dismissed. 


~ 


- 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :-—P. S. Kailasam, F. 


Periasami Asari and another 
Petitioners* 


U. 


President, Iluppur Panchayat Board, 
Iluppur and others Respondents. 


Civil Procedure Gode (V of 1908), section 148 
— Suit dismissed for dęfault—Petition for 
restoration— Restoration 
payment of costs before a specified date—Costs 
not paid in time—Petition for extension of 
time for payment of costs after the expiry of the 
specified date—Court can grant time. 


Section 148 of the Civil Procedure Code 
deals with the power of the Court to 
grant time. The wording of the section 
allows extension of time even if the 
original period fixed has expired. 

[Para. 3.] 


It is not necessary that the extension of 
time should be asked for before the ex- 
piry of the period. [Para. 6.] 


Cases referred to:— 
Mahanth Ram Das v. Ganga Das, (1961) 


3 SOR. 763: (1962) 1 S.C.J. 427 : 
(1962) 1 An.W.R. (S.C.) 167 : (1962) 
{M.L.J. (S.G.) 167 : ALR. 1961 
S.C. 882; P. K. Sukumaran v. Sulaiman, 


(1971) 1 M.L.J. 5IL : 84 L.W. 385 : 
A.I.R. 1971 Mad. 454. 


Petition under section 115 of Act V of 
19-8, praying the High Court to revise 
the order of the Court of the Subord‘nate 
Judge, Pudukkottai, dated 3rd November, 
1970 and made in C. M. A. No. 10 of 


1970 (L.A. No. 273 of 1970, Q.S. No. 
985 of 1969 on the file of the Court of 
the District Munsif, Pudukkottai). 


C. L. Vijayaraghavan for K. Raman, for 
Petitioners. 


V. Radhakrishnan for R. Ramalingam Pillai 
and N. Muthusamy, for Respondents. 


The Court made the following 

Orver :-—This petition is filed by the 
plaintiff in this suit against the order of 
——— ee 


+*CRP, No. 1201 of 1971. 
31st October, 1972. 
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the District Munsif, Pudukkottai, in 
I.A. No. 273 of 1970, declining to extend 
the time for payment of costs, which was 
confirmed by the appellate Court in 
C.M.A. No. 10 of 1970. 


2,’ The suit was dismissed for default and 
the plaintiff filed I.A. No. 273 of 1970 
on 7th July, 1970, for restoration of the 
suit. On 23rd July, 1970, the petition 
was allowed on condition that a sum of 
Rs. 2 to each of the defendants should be 
paid on or before 3rd August, 1970, failing 
which the petition was ordered to 
be dismissed, and the Interlocutory 
Application to þe posted on 4th 
August, 1970, for final orders. The 
cost, as directed, was not paid on 3rd 
August, 1970, but was tendered only 
on 4th August, 1970, along with a peti- 
tion requesting the Court to extend the. 
time for one day. The Courts below held 
that the order had worked itself out and 
the condition not having been fulfilled, 
the action was dead and, therefore, after 
that date, there can be no application 
for extending the time. The Court was 
also of the view that it would have been 
different if the application was filed on 
the 3rd for exension of time. 


g. Section 148 of the Code of Civil Pro- 
cedure, deals with the power of the Court 
to grant .time. The section runs as 
follows : 


‘‘ Where any period is fixed or granted 
by the Court for the doing of any act 
prescribed or allowed by this Code, the 
Court may, in its discretion, from time 
to time, enlarge such period, even 
though the period originally fixed or 
granted may have expired.” 


The wording of the section allows exten- 
sion of time even if the original period 
fixed has expired. 


4. The question is whether, because of 
the default in fulfilling the-condition, the 
order had worked itself out and, there- 
fore, the Court had no power to extend 
the time. It has been held that when 
the effect of the order, in the event of 
non-compliance, has to operate au- 
tomatically without further inter- 
vention of the Court, section 148 can- 
not be applied as the Court ceases to be 
seized of the matter and becomes functus 
officio. This principle will apply when 
the suit is finally disposed of. If the 


ij 


order is not final and the Court retains 
control over it and is seized of the matter, 
it will have pow r to make an appropriat 
order extending the time. 


5. In Mahanth Ram Das v. Ganga Dast, 
the question of the powers of the Court 
to extend time under sections 148, 149 
and 151 of the Code of C’vil Procedure; 
was considered. A Bench of the High 


Court, while deciding an appeal'in favour: 


of the appellant, passed a peremptory 
order fixing the period for payment of 
the deficit Courtefee and the appellant 
made an application for extension of 
time before the time fixed had run out 
bu: the application came on for hearing 
before a Division Bench afte the period 
had run out. The Supreme Court held 
that the High Court was not powerless 
to enlarge the time-even though it has 
peremptorily fixed the period for payment. 
The Supreme Court observed that sec- 
tion 148, in terms, allowed extension 
of time, even if the original period fixe 1 
had expired and section {49 was equally 
liberal. The High Court, in its order, 
directed as follows : 


If the amount is not paid within the 
time given, the appeal will stand dis- 
“missed.” 


If the theory of the Court becoming 
a functus officio is to be applied, the High 
Court would not have had power to 
extend the time. But te Supreme Court 
held that sections 148 and 151, Civil 
_ Procedure Code, clothe the High Court 
with ample power to do justice if suffi- 
cient cause is shown by the litigant. 


6. The only circumstance in which this 
case was ought to be distinguished and 
which found acceptance by this Court 
in P. K. Sukumaran v. Sulaiman*, is that 
the Supreme Court was inclined to hold: 
that the appellant should have the 
extension of time sought for by him, 
especially when he moved the Court 
for relief before the default clause operated. 
The Supreme Court considering the 
question whether the High Court, in 
the circumstances of the case, was power- 
less to enlarge the time even though it 
had peremptorily fixed the date for pay- 





(1962) 1 S.C.J. 427: 
1962) 1 An. WR. (S A A : (loen) 1 MLJ. 
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ment, Observed that if.the Court had 
considered the application and rejected 
it on merits, other considerations might 
have arisen, but the High Court in the 
order quoted went by the letter of the 
Original order under which time for 
payment had been fixed. Section 148 
of the Code, in terms, allows extension of 
time, even if the original period fixed 
has expired and section 149 is equally 
I'beral. A fortiori, those sections could 
be invoked by the appellant when the 
time had not actually expired, They 
proceeded to observe that such proce- 
dural orders, though peremptory, are in 
essence, in errorem, so that dilatory liti- 
gants might put themselves in order and 
avoid delay, and they do not, however 
completely estop a Court from taking 
note of events and circumstances which 
happen within the time fixed. The 
above observations of the Supreme 
Court would sbow that the Court can 
grant time, taking note of events and 
circumstances which happened within 
the time fixed. It is not stated that the 
petition should be filed within the time 
fixed. It proceeds to give an example 
and I quote : 


“For example, it cannot be said that 
if the appellint had started with the 
full money ordered to be paid and 
came wellin time but was set upon and 
robbed by thieves the day previous 
he could not ask for extension of time 
or that the Court was powerless to 
extend it.” 


This would mean that it is not necessary 
that the extension of time should be asked 
for before the expiry of the period. It) 
was also observed that the High Court 
could have exercised its inherent powers. 
under section 151 of the Civil Procedure 
Code, for w'ich petition was filed after 
the expiry of the time granted by the 
High Court. 


4. In the circumstances of the case, I 
am satisfied that the Court has powers 
to extend the time. ‘The delay being 
Only one day, the time ought to have 
heen extended. The petitioner will be 
granted a week’s time from the date 
of the records reaching the lower Court 
and the petitioner notified of it. The 
petition is allowed. There will be no 
order as to costs. 


S.J. 


Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—P. S. Kailasam, F. 
M. Gomathi Petitioner * 


Ue 


S. Natarajan Respondent. 
Hindu Marriage Act (XXV of 1955), sec- 
tions 19 and 21, Civil Procedure Gode \V of 
1908), sections 3 and 20—Petition for judicial 
separation—Applicaiion for in'erim main- 
tenance by wife—TFurisdiction—Provisions of 
Civil Procedure Code applicable. 


Reading sections 19 and 21 ofthe Hindu 
Marriage Act and sect.ons 3 and 20 
of the Code of Qil Procedure, the Court 
will be just fied in h ld'ng that the pro- 
visions Of the Code of Civil Procedure 
are also applicable to applications under 
the H ndu Marriage Actand the Court 
within whose jurisdiction the defendant 
is residing will have jurisdiction. 
[Para. 6.1] 


Case referred to: 


Hariram Dhalumal Karamchandan v. Fasoti, 
A.I:R. 1963 Bom. 176. 


Petition under section 115 of Act V of 
1958 praying the High Gourt to revise 
the Order ofthe City Civil Court (II 
Additional J dge), Madras, dated 17th 
January, 1972 and made in C.M.A. No. 
410 of 1971, :1.A. No. 8876 of 1971 in 
{Mat.)O.P. No. 196 of 1958 City Civil 
Court (VI Assistant Judge), Ma iras. 


G. Ranganathan and K. S. Sundaram, for 
Petitioner, 


N. S. -Righavan, for Respondent. 
The Court made the following ~> 


Orver.—This petition is filed by the 
wife against the order of the Second 
Additional C ty ('vil Judge on appeal 
from the order passed by the Sixth Assis- 
tant City C'vil Judze ho!d'ng that the 
trial Court should first decide the question 
of jurisdiction before it could pass any 
order on an Interlocdtory Application 
for payment of interim maintenance. 


*C.RP. No. 1561 of 1972. 


13th November, 1972. 
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2. The wife filed a petition under the 
Hindu Marriage Act, 1955, for judicial 
separation on the grounds of cruelty and 
desertion. Pending disposal of the peti- 
tion the wife also prayed for interim main- 
tenance which was ordered. The hus- 
band submitted that the Court had no 
jurisdiction as the case did not fall under 
section 19 of the Hindu Marriage Act in 
that the marriage was neither solemnized 
nor the husband and wife resid® or last 
resided together within the jurisdiction 
of the City Civil Court. The lower appel- 
late Gourt found-that this question as 
to jurisdiction will have to be tried 
firrtand before the question is tried and 
the Court is satisfied that it has jurisdiction 
it cannot proceed to direct payment of 
interim maintenance. The wife has 
challenged the correctness of this order 
in this revision petition. 


3-- It is contended on behalf of the wife 
that by his conduct the husband had 
allowed the proceedings with regard to 
grant of interim maintenance to go on 
and therefore he should not be permitted 
to raise the question of jurisdiction before 
payment of interim maintenance as 
directed by the Court. Ifit is found that 
the Court has no jurisdiction to main- 
tain the petition for judicial separation, 
it will obviously not have jurisdiction to 
try the question as to interim maintenance. 
To this” extent the order of the appellate 
Gourt is beyond reproach. 


4. In order to decide the question as 
to whether there in a triable issue or not 
regarding jurisdiction, certain facts and 
questions of law will kave to be consi- 
dered. On the facts it is not d’sputed, 
by the husband, that he is not residing 
within the jurisdiction of the City Civil 
Court. We may therefore proceed 
on the basis that the defendant in the 
petition is residing within the jurisdiction 
of the City Civil Court. Section 19 of 
the Hindu Marriage Act provides : 


“ Every. petition unde- this Act shall 
be presented to the District Court 
within the local limits of whose 
ordinary original civil jurisdiction the 
marriage was solemnized or the hus- 
band and wife reside or last resided 
together.” ` : 


This section confers jurisdiction on the 
District Court. It further provides that 


J] 


the petition shall be presented to the 
District Court within the local limits 
of whose jurisdiction the marriage was 
solemnized or the husba.d and wife 
reside or last resided together. Section 2] 
relates to the applicability of the Gode 
of Civil ` Procedure and runs as follows : 


** Subject to the other provisions con- 
tained in this Act and to such rules 
as the High Court may make in this 
behalf, all proceedings under this Act 
shall be regulated, as far as may be, by 
the Code of Civil Procedure, 1908.” 


It may be seen that under section 19 
the District Court within whose juris- 
diction the marriage was sol mnized or 
the husband and wife .reside or last 
resided together has jurisdiction. In 
determining the applicability of the Code 
of Civil Procedure, the provisions of the 
Code of Civil Procedure will be subject 
to the other provisions contained in the 
Hindu Marriage Act, namely section 19. 


Section 20 of the Code of Civil Proce- 
dure, provides : 


** Subject to the limitations aforesaid, 
every suit shall be instituted in a Court 
within the local limits of whose juris- 
diction the defendant resides or the 
cause of action, wholly or in part, arises.” 


Ifthe Code of Civil Procedure, is also held 
to be applicable, then the Court within 
the local lim ts of whose jurisdiction the 
defendant resides will also have juris- 
diction. Section 4 of the Code of Civil 
Procedure, provides ; 
“In the absence of any, specific pro- 
vision to the contrary nothing in this 
Code shall be deemed to limit or 
otherwise affect any special or local 
law now in force or any special juris- 
diction or power conferred, or any 
special form of procedure prescribed 
by 0 under any other law for the time 
being in force.” 


The «ffect of the saving clause will be 
that the provisions of the Code of Civil 
Procedure, shall be deemd not to limit 
or otherwise affect any pro ‘ision relating 
to jurisdiction provided under a special 
enactment. In other words, by appli- 
cation of the Code of Civil Procedure, 
the provisions of the special law as to 
jurisdiction shall not be limited or other- 


N 
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wise affected. In this case, if the Code 
of Civil Procedure is found to be appli- 
cable, the provisions of the speciaKenact- 
ment will not in any way be limited or 
otherwise affected; on the other hand the 
jurisdiction of the Court will be extended. 
Now the question will be whether sec- 
tion 21 of the Hindu Marriage Act will 
have the effect of excluding the juris- 
diction that is conferred under the Code 
of Civil Procedure. As already stated, 
the words used are “ subject to the other 
provisions contained in this Act.” 
Neither section 19 nor section 21 limit 
the jurisdiction to that which is provided 
under section 19. Therefore sections 
19 and 21 cannot be construed as ex- 
cluding the operaticn of the Civil Pro- 
cedure Code. I am fortified in this view 
by the wording of the Code which pro- 
hibits the limiting or otherwise affecting 
the jurisdiction corferred by the special 
enactment and does not bar conferment 
of an extended jurisdiction by the appli- 
cation of the Code of Civil Procedure. 
The language of section 19 or section 21 
of the Hindu Marriage Act does not 
exclude the application of the Code of 
Civil Procedure. 


5. Learned Counsel for the respondent 
submitted that as section 19 states that 
every petition under the Hindu Marriage 
Act shall be presented to the District 
Court within the local limits of whose 
jurisdiction the marriage was solemnized 
or the husband and wife reside or last 
resided together, the petition shall not 
be presented to any other Court. 
Though the wording might lend some 
support to the contention raised on 
behalf of the husband, it would rather be 
in keeping with the spirit of the section 
to confine the mandatory provision “shall 
be presented to the ‘District Court” 
and read the later part as to jurisdiction 
as not mandatory but asa provision con- 
ferring jurisdiction. Thus construed, 
the jurisdiction that is conferred by ‘the 
Code of Civil Procedure, will not be 
excluded. A comparison of the provisions 
of the Hindu Marriage Act with that of 
the Indian Divorce Act will show that 
under the Indian Divorce Act because 
of the definition of “ District Court’, 
jurisdiction of civil Courts as conferred 
by the Code of Civil Procedure, is barred. 
Section 3 (3) of the Indian Divorce Act 
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defines “ District Court” as meaning 
in the case of any petition under the 
Act, thé Court ofthe District Judge with 'n 
the local limits of whose ord nary juris- 
diction under the Act, the husband and 
wife reside or last resided together. By 
the definition, if the husband and wife 
do not reside or have not res'ded together 
it will not be a District Court under 
the Act and under sections 10 and 11 
the husband or wife may present a peti- 
tion to the District Court or to the High 
Court, the District Court being neces- 
sarily one that comes within the definition 
of the Act. Because of the definition 
which excludes th District Court within 
whose jurisdiction the husband and wife 
do not ‘reside or have last resided 
together and as the application is subject 
to the provisions of the Indian Divorce 
Act, the provisions of the Code of Civil 
Procedure, conferring jurisdiction on 
the District Court where the defendant 
is residing cannot be made applicable. 


6. Though there had been no decisions 
On this question reference may be made 
to a case wherein the jurisdiction of the 
Court was challenged on the ground 
that the cause of action as mentioned in 
the section did not arise within the local 
limits of the jurisdiction of the District 
Court. In Hariram Dhalumal Karam- 
chandani v. Fasott', the marriage was 
solemnized before the partition of India 
at Kara hi. The parties separated in 
Karachi. After partition the parties came 
to India separately. The husband w .s 
employed in Delhi and the wife at 
Nagpur. The husband applied under 
section 19 for divorce in the Nagpur Court. 
Neither was the marriage solemnized 
within the jurisdiction of the Court nor 
_ did the husband and wife reside or 
last resided together within the jurisdic- 
tion of the Nagpur Court. In the cir- 
cumstances the Court held : 


“Where the provision as to jurisdiction 
specifically contained in section 19 of 
the Hindu Marriage Act, ziz., the 
place of solemnization of marriage 
or place of residence of husband and 
wife, either separately or together 
within the jurisdiction of the Court 
is impossible, of satisfaction, in my 
Opinion, the provisions of section 30 





1, ALR. 1963 Bom, 176. 
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of the Code of Civil Procedure, are 
sufficient to create jurisdiction in 
the ordinary ‘civil Court at a place 
where either the defendant resides or 
the cause of action is said to arise.” 


This decision would  support-the con- 
tention oftl.e learned Counsel for the peti- 
tioner that the civil Court would also 
h.ve jurisdiction. I am of the view 
that on a reading of sections 19 and 21 ofi 
the Hindu Marriage Act and sections 3 
and 20 of the Code of Civil Procedure, 
the Court will-be justified in holding that 
the provisions of the Code of Civil Pro- 
cedure are also applicable and the Court 
within whose jurisdiction the defendant 
is résiding will have jurisdiction. 


7- As in this petition the defendant is 
admittedly residing within the ‘jurisdic- 
tion of the City Civil Court, the Court 
will have jurisdiction to entertain the 
wife’s petition for judicial separation as 
well as her petition for interim main- 
tenance. The Civil Revision Petition 
is allowed and the order of the lower 
appellate Court is set aside. The trial 
Court will proceed with the petition for 
judicial separation. In view of this 
judgment it is unnecessary for it to con- 
sider the issue as to jurisdiction. The 
order as tO interim maintenance will 
also stand. Time for payment of 
interim maintenance two months from 
this date. 


S.J. 


IN THE HIGH COURT 
TURE AT MADRAS. 


PRESENT :— Raghavan, F. 


———— Petition allowed. 


OF JUDICA- 


Balasubramania Nadalvar 
Appellant* 


0. 


Saraboji Goundar Respondent: 


Indian Evidence Act (I of 1872), section 116 
—Suit for delivery of possession—Tenant 
claiming title by adverse possession—Tenant 
must establish prior surrender of tenancy. 


A tenant, in ordér. to claim title in him- 
self, must first establish that he had 
surrendered the tenancy to the landlord 





*S.A.No. 15 of 1971. 30th November, 1972. 
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Without establishing the fact of surrender, 
it is not open to the tenant to deny the 
title of the landlord and claim an adverse 
title from t'.e mere fact of his continuing 
in possession. [Para. 9.] 


Cases referred to: 


Thailammal v. Bathumalai, (1965) 1 M.L.J. 
383 ; Bilas Kunwar v. Desraj Ranjit Singh, 
42 I.A. 202 : 29 M.L.J. 335 : (1915) 
I.L.R. 37 All. 557 (P.C.): A.I.R. 1915 P.C. 
96 ; Atyam Veeraraju v. Peshetti Venkanna, 
(1966) 1 S.G.R. 831 : (1967) 1 S.C.J. 
17 : (1967) 1 An.W.R. (S.C.) 4.: (1967) 
1 M.L.J. (8.C.) 4: A.I.R. 1966 S.C. 629. 


Appeal against the Decree of the 
Subordinate Judge of Dindigul'in Appeal 
Suit No. 134 of 1968, preferred against 
the Decree of t-e Court of the District 
Munsif of Palani in Original Suit No. 
497 of 1564. l 


K. Sarvabhauman and R. Nandakumar, for 
Appellant. 


M. V. Krishnan, for Respondent. 


The Court made the following 


ORrRDER.—The defendant is the appellant. 
The suit is for delivery of possession of 
the suit properties and for the recovery 
of Rs. 1,100 being tte damages for use 
and occupation of the suit properties for 
two years prior to suit. ; 


2. The dispute in this case is beween 
the grandsons of one Ramaswami Goun- 
dar, his first wife Achiammal and his son- 
in-law who married his daughter by the 
second wife by name Kanakammal. The 
suit properties originally belonged to 
One Natesa Goundar, father of the 
defendant and were sold by him under 
Exhibit A-29, dated 19th January, 
1934 to the father of the plaintiff and was 
leased back by the purchaser to the 
father of the defendant under Exhibit 
A-30 dated 20th January, 1934. The 
case of the plaintiff is that the original 
lessee Kandaswamy was paying rent to 
his father regularly, that after the lessee’s 
death, the son of the defendant who con- 
tinued in possession was similarly paying 
the rent to his maternal uncle during his 
minority and to him after he attained 
majority, that the defendant committed 
default in payment of rent for two years 
prior to suit, that on enquiry the plaintiff 
32 
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learnt that the defendant had effected 
a transfer of patia in his name 
fraudulently and that the pregent suit 
is filed for: recovery of possession with 
past profits. 


3» The defence to the suit is that the 
sale deed Exhibit A-29 was obtained 
benami in the name of the plaintiff’s 
father in order to avoid claims on the 
part of the defendant’s brothers that 
the lease deed Exhibit A-30 dated 20th 
January, 1934 was also obtained in 
similar circumstances, that on the expiry 
of the period mentioned in Exhibit A-30, 
the defendant’s father surrendered pos- 
session and the defendant had taken 
possession in pursuance of his title and 
has been in continuous possession ever 
since exercising rights of ownership and 
in any, event he has perfected his title 
to the snit properties by adverse posses- 
sion. The further defence raised is that 
due to: the recent disputes between the 
plaintiff and the grandmother of the 
defendant, the present suit is filed taking 
advantage of the fact that the sale deed. 
Exhibit A-29 stcod in the name of his 
father and that the claim is barred by 
limitation also. 


4. The trial Court accepted the plain- 
tiff’s case that the sale deed under Ex- 
hibit B-4 which is the same as Exhibit 
A-29 was really in favour of the plain- 
tiff’s father, that the defendant’s father 
and thereafter the defendant continued 
in possession Only as tenants and that the 
plaintiff is entitled to recovery of posses- 
sion, there being no bar of limitation as 
the possession of the defendant was only 
that of a lessee who kad not surrendered 
possession. The trial Court further ac- 
cepted the claim for profits made by the 
plaintiff and decreed the suit as prayed 
for, 


5 The defendant filed A.S. No. 134 of 
1968 in Sub-Court, Dind'gul. The learned 
Subordinate Judge held that the defen- 
dant failed to establish the plea of benami 
put forward -by him, that the defendant 
was in possession of the suit properties 
only in his capacity as lessee and not 
as owner, that the lessee’s possession was 
referable to the lease transaction, that 
the lessee under Exhibit A-30 during 
his lifetime and thereafter the defendant 
having paid the rent, the relationship 
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of landlord and tenant continued and that 
the suit,is not barred by limitation, and 
the defendant did not acquire title by 
adverse possession. In the result,’ the 
appeal was dismissed. 


6 The defendant has filed the above 
Second Appeal. 


"e The learned Counsel for the appel- 
lant contends: (1) that the sale deed 
Exhibit B-4 (Exhibit A-29) was benami 
for the benefit of the defendant; (2) that 
' the suit in any event is barred by. limita- 
tion; and (3) that the defendant has per- 
fected his title by adve.se possession. 
On the question of benami, the appellate 
Court has found that the defendant has 
failed to adduce.proof of possession of 
funds sufficient for the purchase of the 
‘property under Exhibit B-4. Regarding 
the custody of the original document 
Exhibit B-4 was produced only by the 
defendant, but how the defendant got 
into possession of the document has not 
been satisfactorily explained by the 
plaintiff. On the question of possession 
of the suit properties, the appellate Court 
found that the patta never stood in the 
name of the defendant as long as his father 
‘was alive and even after the father’s death, 
the patta was transferred only recently 
and immediately thereafter the plaintiff 
has questioned the same. The learned 
Judge also took note of the fact that the 
plaintiff and his brother did not include 
the suit properties in their agricultural 
jincome-tax returns. The learned Judge 
further referred to the other circums- 
tances relied on by the defendant viz., 
that the suit property was not included 
in the partition Exhibit A-6, dated 19th 
February, 1944 in the family of the plain- 
tiff, that the property was not included 
in the released deed Exhibit A-9 dated 
6th June, 195] and that the said property 
was offered as security by the defendant 
when he applied for loan under Exhibit 
B-114, dated 21st November, 1957. 
Taking the various circumstances, 
the learned Judge as a fact found that 
the plea of benami put forward by the 
defendant has not been made out. That 
1s a question of fact which is binding 
on me. The learned Judge further 
found that he was in possession of the suit 
properties, but that such possession was 
not in the defendant’s capacity as owner, 
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but as lessee in recognition of the plaintiff's 
title as owner. 


8. The learned Counsel for the appellant 
places considerable reliance upon the 
decision in Thailammal v. Bathumalai, 
wherein Srinivasan, J., had occasion to 
consider a similar question. The facts in 
the said case are as follows. One 5 mort- 
gaged the suit property in favour of the 
defendant’s husband in 1930. At the 
same time, he granted a lease of the same 
property in favour of KX for five years. 
S and K died during the lease period. 
The widow of K and his son sold the suit 
property to the defendant’s husband. 
The sale was in discharge of the mort- 
gage executed by S. The plaintiff, son 
of an undivided brother of S filed a suit 
for recovery of possession from the alienee 
on the ground that the conveyance was 
not binding on him. The plaintiff was 
born in 1940, and -his undivided father 
was alive when the alienation took place. 
The suit by the plaintiff was filed beyond 
12 years from 1935. It was held that 
the suit was barred by limitation under 
Article 139, that the limitation began 
to run from 1935 when the lease came to 
an end by effluxof time, that the plaintiff's 
attempt seeking to extend the period by 
reason ofhis minority must fail, because 
in 1935 he was not born, that the time 
which began to run from 1935 cannot 
stop running and that the suit filed more 
than 12 years from 1935 is barred by 
limitation. The learned Judge further 
held that when once the lease comes to 
an end by efflux of time, merely because 
a tenant continued to be in possession of 
the land, the relationship of landlord 
and tenant can no longer subsist and 
after the termination of the tenancy the 
tenant’s right to set up title hostile to the 
landlord does not appear to be negatived 
by any decided case. ‘In the present 
case, the lease came to an end on the 
termination of the lease under Exhibit 
A-30 by efflux of time. The lessee, how- 
ever, remained in possession, after the 
expiry of the lease period. He, there- 
fore became a tenant on sufferance. The 
quetion, therefore, is whether the tenant 
continued in possession after the lease 
period without the consent of the land- 
lord or whether he continued in posses- 





(1, (1965) 1 M.L.J. 383. 
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sion after the expiry of the lease period 
with the consent of the landlord. In 
English law, the former is called a tenant 
by sufferance, while the latter is called 
a tenant holding over. The tenancy on 
sufferance will be converted into a tenancy 
atwill by the assent ofthe landlord. The 
assent of the landlord for the continuation 
of the tenancy after the termination of its 
period will create a new tenancy. The 
assent of the lessor may beinferred from: 
{1) acceptance or rent; (2) a demand for 
rent; (3) filing of a suit for rent; (4) an 
agreement as to an item in an account for 
rent; or (5) the grant of an invalid lease, 
These circumstances can only create a 
presumption which is rebuttable. 


9. Shri M. V. Krishnan, appearing for 
the respondent, relied on Bilas Kunwar v. 
Desraj Ranjit Singh’ in support of his con- 
tention that a tenant who was let into 
possession cannot deny his landlord’s 
title, however defective it may be, so long 
as he has not openly restored possession 
by surrender to his landlord. Section 116 
of the Indian Evidence Act deals with the 
tenant’s estoppel and under that section, 
no tenant of immovable property shall, 
during the con‘inuance of the tenancy, 
be permitted to deny that the landlord of 
such tenant had at the beginning of the 
tenancy a title to such immovable pro- 
perty. It is thus seen that the defendant 
who is the tenant, in order to claim title in 
himself, must first establish that he sur- 
rendered the tenancy to the landlord. 
Without establishing the fact of surrender, 
it is not open to the defendant to deny 
the title of the landlord and claim an 
adverse title from the mere fact of his 
continuing in possession. In Atyam Veera- 
raju v. Pechetti Venkanna*, Bachawat, J., 
following the decision of the Privy Council 
in Bilas Kunwar v. Dasraj Ranjit Singh* 
observed as follows at page 633 : 


“ Having regard to section 116 of the 
Indian Evidence Act, 1872, during the 
continuance of the tenancy, the tenant 
will not be permitted to deny the title 
of the deity at the beginning of the 


29 
G.) 4: 
1967 

I.R. 1966 5.C. 
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tenancy. In Bilas Kunwar v. Desraj 
Ranjit Singh}, it is observed: 


‘A tenant who has been let into posses- 
sion cannot deny his landlord’s title, 
however defective it may be, so long 
as he has not openly restored posses- 
sion by surrender to his landlord’ 


The question, therefore, is whether the 
defendant in the present case has surren- 
dered possession to the landlord in order to 
be entitled to claim adverse title as against 
the landlord, It is no doubt true that the 
defendant has been in factual possession 
for over the statutory period; but the 
question is whether he has surrendered 
possession to the landlord and still conti- 
nued to remain in possession of the same 
even after such surrender. The Courts 
below have not addressed themselves to 
this aspect of the matter. 


xo. I therefore call for a finding from the 
Subordinate Judge, Dindigul, on the 
question whether the defendant has 
surrendered possession of the leased pro- 
perty on the expiry of the lease period 
under Exhibit A-30. The Subordinate 
Judge will send the finding within two 
months from the date of receipt of records 
by him. Ten days for objections. 


S.J. Finding called for. 


ey 


1. (1915) 37 All 557(P.C.):42 LA, 202: 
29 M.L.J. 335 : AIR. 1915 P.C. 96. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—K. S. Venkataraman, ĵ. 


V. Raghavachari and others 
i Appellants” 


0. 


Narayana Iyengar Respondent. 
Hindu Law—Religious endowment—Ancient 
temple in dilapidated condition—New temple 
= constructed on new site—Utsavar idol of old 
temple installed, the moalavar idol not being 
found—Effect—Subsequent effort by defendant 
to renovate old temple—Suit for injunction to 
restrain—Hindu Religious and Charitable 
oe Act (II of 1927), section 67 does 
` not bar. l 


Where an ancient temple had fallen on 
evil days and a new temple was built on 
a new site and the ufsavar idol of the old 
temple was installed, the moolavar idol 
of the temple not being found, the old 
temple site cannot be regarded as having 
lost its sanctity by reason. of the installa- 
tion of its utsavar idol in the newly built 
temple in the sense that no attempt can 
lawfully be made to renovate the old 
temple. The fact that the moolavar idol 
was still apparently embedded in the site 
ef the old temple and existed there was 
sufficient enough to justify the attempt of 
the villagers to renovate the old temple 
at the old site. -- [Para. 6.] 


Where the deed of dedication showed the 
intention of the dedicator to dedicate pro- 
perty Only to the deity at the old site and 
he expected the temple to be renovated, 
the endowment could lawfully be utilised 
therefor. [Para. 12.] 


The question whether a deity at its old 
site had ceased to exist at such site so as 
to incapacitate the villagers from renovat- 
ing it cannot be left to the final decision 
of the Deputy Commissioner. Section 
67 of the Hindu Religious and Charitable 
Endowments Act would not bea bar to 
the maintainability of a suit for injunction 
to restrain the defendant from proceed- 
ing with the renovation. [Para. 14.] 


Cases referred to: 


Bijoychand Mahatab v. Kalipada Chatterjee, 
(1914) I.L.R. 41 Cal. 57; Venkatasubba 


*5.A. No, 324 of 1972. 
31st Oztohsr, 1972. 
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` Pattar v. Ayyathurai, (1919) 37 M.L.J. 


554 ; Venkatachala Mudaliar v. Sambasiva 
Mudaliar, (1927) 52 M.L.J. 288 : A.LR. 
1927 Mad. 465 ; Pichandy Ananthakrishnan 
v. Chidambaram Pillai, A.I.R. 1953 Trav.- 
Co. 442. 


Appeal against the decree of the Court of 
the Subordinate Judge, Vellore in Appeal 
Suit No. 280 of 1969, preferred against ` 
the decree of the Court of the District 
ey Arni, in Original Suit No. 262 of 
1967. 


P. C. Parthasarathy Ayyangar, for Appellant. 
R. Gopalaswami Ayyangar, for Respondent. 
The Court delivered the following 


Jupcment.—The Second Appeal is by the 
plaintiffs: In Ulundai village in North 


‘Arcot District there was an ancient temple 


called Sri Kariamanicka Perumal Temple. 
It fell into ruins. The daily worship was 
not performed. It appears that, when 
His Holiness Sri Sankaracharya of Kama- 
koti Peetam visited the village before 1960, 
he suggested that the temple had fallen on 


‘evil days because it was situated behind 


the row of houses forming the Agraharam 
and that it would be better to build a 
temple in front of the Agraharam. ` Ac- 
cordingly public subscriptions were raised 
and a new temple was built facing the 
Agraharam. The Kumbabishekam was 
performed in 1863 as per the invitation, 
Exhibit A-3. The moolavar (deity) at 
the site of the old temple could not be 
traced, but.the Utsavar (who comes out) 
was available and the Utsavar was instal- 
led in the new temple. Some stones 
of the old temple were utilised for the 
corstruction of the new temple. Some 
copper plates were also utilised. 


2. At the time of the formation of the 


pew templea Thengalai Namam was put 


on the forehead of the Utsavar. It was 
not there before. This seems to have 
annoyed some of the Vadagalai people. 
Whether on this account or for some 
other reason, many of the inhabitants of 
the village decided in 1966 to renovate 
the old temple at its site. Accordingly a 
general subscription list, Exhibi' B-1. 
dated 2nd May, 1966, was opened. 
Narayana Ayyangar, the defendant in- the 
svit, was mainly authorised to make the 
crllections and renovate the old temple. 


1) 


Actually his father had endowed the 
income ‘of a small property in 1910 
ander. a registered deed, Exhibit A-1, 
for the support ot the olo temple. 


3. In accordance with the wishes of the 
villagers the defendant began renovating 
the old temple. Thereupon the six 
plaintiffs, holding out that they were the 
trustees of Sri Kariamanicka Perumal 
Temple, brought the suit (O.S. No. 262 
of 1967), out of which this appeal arises, 
for an injunction restraining the defendant 
from proceeding with the construction. 
‘The contention of the plaintiffs is that the 
deity which presided at the old site has 
been installed at the site of the new temple 
and that the site of the old temple belongs 
to the, deity which has now been installed 
in the new temple. 


RAGHAVACHARI v. NARAYANA 


4. Thelearned District Munsif, who tried 
the suit, decreed it. On appeal, however, 
the decision has been reversed by the 
learned Subordinate Judge, and hence 
this second appeal by the plaintiffs. 


5 The first reason given by the learned 
Subordinate Judge is that, because the 
‘Moolavar ‘of the old temple has not yet 
‘been traced, that deity still exists there 
and hence it cannot be said that the vil- 
lagers cannot renovate the old temple and 
that it cannot be said either that the old 
site belongs to the deity installed in the 
new temple. The reason is thus stated in 
paragraph 7 of his judgment : 


“The fact remains thatthe Moolavar in 
the old temple that was in existence in 
the suit site was not found. In other 
words (the) Moolavar of the old temple 
that was in existence on the suit site was 
not the idol installed in the newly built 
tempie. It appears that because of the 
fact that the Utsavar idol fou:.d in the 
-debris of the old temple in the suit site 
had been installed in the newly built 
temple, the respondents seek to claim 
that the newly built temple is entitled 
to claim the suit site. Merely because 
such an idol was installed in the newly 
built temple and some materials of the 
‘old temple had been made use of for 
putting up the new temple, it cannot be 
said that the suit site has become the 
property of that newly built temple.” 


Secondly, the learned Subordinate Judge 
finds that the plaintiffs have not establish- 
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ed the fact that they are the duly consti- 
tuted or nominated trustees of Sri Karia- 
manicka Perumal Temple. Thirdly, on 
the evidence of the plaintiffs’ witnesses 
themselves, the learned Subordinate Judge 
finds that at least a year before the insti- 
tution of the suit, the defendant had, with 
the help of the villagers and public dona- 
tions, started the renovation work of the 
old temple, that he could not be said to 
be a bare trespasser and that, under the 
circumstances of the case, an injunction 
could not be granted. 


6. The primary point argued before me 
by Thiru P. C. Parthasarathi Iyengar, the 
learned Counsel for the appellants, is that 
the deity which presided at the old site 
has been shifted and consecrated at the 
new premises, that there is no longer any 
deity at the old temple, and that, conse- 
quently, the site of the old temple belongs 
to the deity installed in the new temple. 
The learned Counsel has relied on some 
passages in the leading text books of 
Ganapathi Iyer and Mukherjee. In my 
Opinion, those decisions and passages do 
not solve the present problem. The 
crucial question is whether, under the 
circumstances of the case, it could be said 
that the deity has disappeared from the 
old temple in the sense that the villagers 
are not entitled to renovate it. This is a 
narrow question and, on the facts of this 
case, it seems to me that the learned Sub- 
ordinate Judge is right. Nobody suggests 
for a moment that there is no efficacy or 
sacredness in the deity installed in the 
new temple. The point at issue is some- 
thing different and has already keen stated, 
namely, whether in view of the installation 
of Sri Kariamanicka Perumal in the newly 
built temple, the old site has lost its 
sanctity altogether in the sense that no 
attempt can lawfully be made to renovate 
the temple there. The important point 
which, in my Opinion, answers this ques- 
tion is the fact that the Moolavar is 
apparently still embedded in the site of 
the old temple and the existence of the 
Moolavar is enough to justify the attempt 
of the villagers to try to renovate the old 
temple at the same site. Once it is 
brone in mind that this is the narrow 
question invalved in the suit, there will 
be no difficulty in distinguishing the 


decisions and passages relied on by Thiru 


Parthasarathi Iyengar. 
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4. The first case on which he relies is the 
decision eof Jenkins C.J. and Mookerjee, 
J., in Bifoychand Mahatab v. Kalipada Ghat- 
terjeeł. There the Maharaja, the prede- 
cessor of the plaintiff, established an image 
of Lord Shiva and named it after himself 
as Trilokeswar. He endowed certain lands 
for the performance, of the worship of the 
image and the lands were left with the 
predecessors of the defendant. About 
forty years before the commencement of 
the suit the site at which the temple stood 
was washed away by the river Bhagirathi. 
The image itself was broken to pieces 
and the Maharaja, established a, new 
image of Shiva in a newly constructed 
temple in the same village. But the 
defendant refused to perform the worship 
of the image. Quoting some texts, it 
was held : 


“This text shows that, when an image 
has been mutilated or destroyed, the 
religious purpose does not come to an 
end The religious purpose 
still survives, and a new image may be 
established and consecrated in order 
that it may be worshipped as intended 
by the original founder.” - 


S’nce the defendant was not willing to 
make over the income, it was held that 
he was not entitled to retain possessicn 
of the lands and he was directed to deliver 
possess on of the lands to the plaintiff. 
The case ‘s dstinguishable, because the 
image had been broken to pieces and no 
attempt was made to renovate the temple 
at its orig nal site. 


8. The next case relied on Fy the learned 
Counsel is the decision of Seshagiri Aiyar 
and Moore, JJ., in Venkatasubban Pattar v. 
Ayyathurai?. There a Sivalingam was 
stolen. The majority of the worshippers 
wanted to replace it hy another. A suit 
for injunction restraining them was 
brought. It was held that the- majority 
view must prevail. The present case is 
clearly distinguishable. 


g. The next case relied on by the learned 
Counsel is the decision of Devadoss, J., 
Venkatachala Mudaliar v. Sambasiva 
Mudaliar®. There the site of.an old 
Vinayagar temple had become insanitary 


1. (1914) ILR 41 Cal 57. 
2. (1919) 37 M L.J. 554. 
Pr (1927) 52 M.L.J.288: A.LR. 1927 Mad, 
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and a large majority of the villagers decid- 
ed to build a new temple somewhere else 
and install the idol there. The plaintiff; 
as a solitary person, wanted to prevent, 
it. It was held that he could not oppose 
the wishes of the. majority.. Here again 
the facts of the present case are different. 


xo. The last decision cited by Thiru 
Parthasarathi Iyengar, in Pichandy Anantha- 
krishnan v. Ghidambaram Fillai!, where the 
decision in Bijoychand Mahatab v. Kalipada 
Chatterjee? was followed with approval. 
The facts again are different. 


1r. The learned Counsel has, there, 
quoted passages from Mukherjea’s Hindu 
Law of Religious ard Charitable Trusts, 
Third Edition, at pages 114, 117, 118, 
120, 123 and 124 (pages 134, 135, 137, 
138, 141,142,145 and 146 of the Second 
Edition) and page 181 of P. R. Gana- 
pathi Iyer’s Hindu and Mohamedan 
Endowments (Second: Edition). In my 
opinion, they do not solve the present 
problem and do not contain anything to 
militate against the view I have expressed. 


12. Thiru Parthasarathi Iyengar, then 
points out that the defendant himself had, 


. in his reply notice, Exhibit A-4, dated 


17th July, 1962, agreed to make over the 
income of the properties, which had been 
endowed for the support of the old temple 
by his father under Exhibit A-1, in 1910, 
if duly constituted trustees were appoint- 
ed for the new temple and that, in the 
meantime he was prepared to make over 
the income of the properties to the second. 
plaintiff. This, however, does not in any 
way estop the defendant from trying 
to renovate the temple at the old site. 
Actually, Exhibit A-1 ‘itself shows that 
the father of the defendant was dedicat- 
ing the property only to the deity at the 
old site and expected it to be renovated, 
but till then he promised to utilise it for 
some other suitable religious worship. 
Hence, if it is possible to renovate the 
temple at the old site, the endowment 
under Exhibit A-1 could still be utilise 
therefor. 


1g. I also agree with the learned Sub- 
ordinate Judge that this is not a proper 
case to grant an injunction, because the 
plaintiffs waited for nearly a year after 
the construction began. I donot wish, 





1. ALR. 1953 Trav -Co. 442. 
2. (1914) LL R. 41 Cal. 57. 
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however, to say anything on the question 
whether the plaintiffs are the duly consti- 
tuted trustees of Sri Kariamanicka 
Perumal Temple (new). 


14. .One of the defences in the written 
statement is that the suit is not maintain- 
able because of the provision of section 67 
of the Hindu Religious and Charitable 
Endowments Act, which enacts that the 
Deputy Commissioner may, on being 
satisfied that a religious institution has 
ceased to exist hold an enquiry to ascertain 
its property and funds. An appeal may 
be filed against the decision to the Com- 
- missioner and then a suit. The learned 
District Munsif held that the provisions 
of the Act would not be a bar. The 
contention was not repeated before the 
learned Subordinate Judge. In my opi- 
nion, the Act does not bar a suit of the 
present type. The very question is whe- 
ther the deity has ceased to exist at the 
old site so as to incapacitate the villagers 
from renovating it. That question itself 
cannot be left for the final decision of the 
Deputy Commissioner. 


I5. On the short ground mentioned 
already, I dismiss the appeal, but without 
costs. Leave granted. 


P.S.P. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, 7. 


S. Ameeran Sahib and another 
Appellants” 


U. 
Somanatha Nadar Respondent. 


Limitation Act (XXXVI of 1963), Article 
123—-Ex parte decree—Pelition to set aside 
—Starling point for computing time—Eixecu- 
tion—Service of notice without attaching. plaint 
copy—No due service. 


Mere knowledge of the suit is not enough 
to disentitle the defendants from filing a 
petition to set aside an ex parie decree 
beyond the period of thirty days. The 
essential requirement is that the defen- 





* AAO. No. 187 of 1972 and 
C.R.P. No. 1055 of 1972. 25th October, 1972. 
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dant must be aware of the date of the 
decree if the summons were not duly serv- 
ed upen him. [Para. 3.] 


Where the defendants have proved that 
notice had not been duly served inasmuch 
as the plaint copy had not been sent with 
the notice, a petition filed by them im- 
mediately after they came to know of the. 
passing of the ex parte decree against them 
is in time within Article 123 of the Limi- 
tation Act (XXXVI of 1963) and the ex 
parte decree is liable to Þe set aside. 

[Para. 5.|, 
Cases referred to: 


Gyanammal v. Abdul Hussain Sahib, (1631) 
61 M.L.J. 920: A.I.R. 1931 Mad. 813 ; 
Pichai Ammal v. Vellayya, I.L.R. (1963) 
Maa. 672: A.I.R. 1963 Mad. 198. 


Appeal against the Order of the Court 
of the Principal Subcrdinate Judge, 
Erode, dated 14th December, 197] and’ 
made in I.A. No. 1910 of 1971 in O.S. 
No. 28 of 1971 and Petition under 
section 115 of the Act V of 1908 praying 
the High Court to revise the Order of the 
Court cf the Principal Subordinate Judge, 
Erode, dated 14th December, 1971 and. 
made in I.A. No. 1909 of 1971 in O.S. No. 
28 of 1971. 


V. Narayanan for Af /s. N. Sivamani, W. 
Krishna Mohan and N. Narayanan, for 
Appellants. 


T. Somasundaram, for Respondent. 
The Court made the following 


Orver.—The aefendants in the suit are 
the appellants in C.M.A. No. 187 of 1972. 
and the petitioners in C.R.P. No. 1055 of 
1972. The suit was filed against the 
defendants for recovery of a sum of 
Rs.11,471-56 P. on two ‘heads, ie., one 
on a pro-note and another on dealings. On 
27th February, 1971, an ex parte decree 
had been passed. On 3rd September, 
1971, the defendants were served with 
notice in the execution petition. After 
coming to know of the Exec=:tion Petition. 
the defendants on 4th September, 1971 
filed two Interlocuvtory Applications (1) 
I.A. No. 1909 of 1971 for the purpose of 
excusing the delay in filing the applica- 
tion for setting aside the ex parte decree ; 
and (2) I.A. No. 1910 of 1971 for setting 
aside the ex parte decree, dated 27th Feb- 
ruary, 1971. The trial Court dismissed both 
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these applications. The defendants have 
filed @. M. A. No. 187 of 1972 against 
the decision in I.A. No. 1910 of 1971, and 
C. R. P. No. £055 of 1972 against the 
decision in I.A. No. 1969 of 1971. 


2. Mr. Narayanaswami, the learned 
Counsel for the appellants and the peti- 
tioners respectively in the abovesaid 
cases submitted that as per Article 123 
ofthe Limitation Act, the time to file the 
petition to set aside the ex parte decree 
will run only from the date of knowledge 
of the decree. He is also aware that 
if the summons have been duly served, 
the time will run from the date of the 
decree. Hence, Mr. Narayanaswami has 
submitted that the summons were not 
duly served inasmuch as the plaint copy 
was not attached to the summons. He 
cited the decision in Gyanammal v. Abdul 
Hussain Saiub+. In that decision, a Bench 
of our High Court dealing with the 
service Of summons duly upon the defen- 
dant has observed that the defendant can 
dispute the due service on the ground that 
the summons in the suit was not really 
served upon him but upon somebody 
else, or that what was served upon him 
‘was not the summons in the suit, or that 
it did not give the correct date or some 
other essential information about the 
suit, or that it was not accompanied by a 
copy of the plaint in the suit concerned, 
so that, although in a sense he was per- 
sonally served, he was not provided with 
the knowledge of the claim against him, 
‘which is the cbject of the service. It is 
further stated in the said decision that 
even if the defendant is served personally, 
it is open to him to come to the Court and 
show that was not really due service be- 
cause it did not really give him knowledge 
of the claim against him. 


g. As far as the present case is concerned, 
the- defendants have specifically raised 
the plea stating that they were not served 
with a copy of the plaint. The lower 
Court has failed to consider this point 
except stating that the defendants had 
iknowledge of the suit. Mere knowledge 
lof the suit is not enough to disentitle 
ithe defendants from filing a petition to 
set aside the ex parte decree beyond a 
period of thiry days from the date of the 





ak (1931) 61 M.L.J. 920; ALR, 1931 Mad. 
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decree. The essential requirement is 
that the defendants must be aware of the 
date of the decree if the summons were 
not duly served upon them. No doubt, 
Mr. Narayanaswami, has further con- 
tended that due to the fraud practised 
by the plaintiff, they did not take serious 
note of the alleged suit. ‘This, he states, 
on the ground that the defendants thought 
that a suit has been filed only on a pro- 
missory note inasmuch as Exhibit B-3 the 
suit notice, dated 23rd October, 1969 
mentions Only the money due on the 
pro-note ; but unfortunately the suit is 
not only based upon the promissory note 
but also on certain dealings. This, 
according to the defendants, is not a bona 
fide claim. But I do not think that that 
point has any relevancy for the present 
case and it is unnecessary for me to deal 
with the same since that will not form a 
ground for setting aside the ex parte 
decree, 


4. In the decision in Pichat Ammal v. 
Vellayya!, in paragraph 9 it is held: 


“ Article 164 of the Limitation Act, 
provides for a period of thirty days 
for an application to set aside an 
ex parte decree. Time will begin to 
run from the date of the decree 
or where the summons was not 
duly served when the applicant has 
knowledge. of the decree, In the 
present case the concurrent finding of 
both the Courts below is that the first 
defendant deliberately refused to re- 
ceive summons. It would follow that 
he had constructive notice of the con- 
tents of the registered cover which was 
tendered: to him by the postman, that 
is to say, he had knowledge of the 
date of the hearing ofthe suit. Know- 
ledge of the date of hearing of the 
suit does not necessarily mean -know- 
ledge of the fact that a decree had been 
_ passed on that date or subsequent to 
that date. For the application of 
Article 164 of the Limitation Act, it is 
necessary to ascertain when the de 
fendant applying for setting aside the 
ex parte decree had knowledge of the 
‘decree. Mere knowledge of the date 








1. LLR. (1963) Mad. 672: ALR. 1963 


Mad, 198 at 201. 
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of the suit would not be enough for 
that purpose.......... 


‘5. Thus, it is clear from the abovesaid 
„decision that if the defendants are able 
to establish that the notice has not been 
-duly served, it is enough that they file 
a petition to set aside the ex parie decree 
‘within thirty days from the date of know- 
ledge of the passing of the decree. In 
this case, according to the defendants, 
they came to know of the passing of the 
-decree only when the notice of the exe- 
cution petition was served upon them 
on 3rd September, 1971. The trial 
‘Court, on the basis of service of summons 
and also observing that the defendants 
“were aware of the suit being filed, dis- 
missed both the applications filed by 
them. But the decision in Pichai Ammal v. 
‘Vellayyat, is very clear authority for the 
proposition that when notice is not duly 
served, the defendant against whom an 
ex parte decree has been passed, is entitled 
‘to file a petition to set aside the ex parie 
-decree within thirty days from the date 
‘of knowledge regarding the decree passed 
against him. The corresponding Article 
in the present Limitation Act, for Article 


164 is Article 123.° The wordings are 


athe same in both these- Articles. I am 
satisfied that the defendants have cor- 
trectly proved that the notice has not been 
‘duly served inasmuch as the plaint ‚copy 
has not been sent along with the notice. 
It complies with the observations con- 
tained in the decision in Gyanammal v. 
Abdul Hussain Sahib?, wherein this Court 
has stated certain circumstances to show 
that the notice has not been duly served. 
Article 123 contemplates only due serv'ce 
fnotice. In view of the fact that there 
as no due service of notice, the peti- 
tion filed immediately after they came 
to know of the passing of the ex parte 
decree is within time. The trial Court 
failed to exercise its jurisdiction in- 
asmuch as it has completely ignored the 
rovisions contained and the interpre- 
ation of Article 123 of the Limitation 
Act. In these circumstances G. R. P. 
"No. 1055 of 1972 is allowed. 













1. LLR. (1963) Mad. 672: ALR. 1963 
Mad. 198. 
n (1931) 61 M.L.J. 920 : AIR. 1931 Mad. 
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6. Mr. Sivamani, the learned Counsel 
for the appellants in ©. M. A. No. 187 
of 1972 now brings to my notice that an 
appeal, ©. M. A. No. 9 of 1972 was 
filed against the decision in I.A. No. 1910 
of 1971, before the District Judge of 
Coimbatore (East ) at Erode and the 
same was dismissed on 21st April, 1972. 
I find from that judgment that the Dis- 
trict Judge has not considered the points 
which I have discussed in the paragraphs 
supra. Whatever it might be, the Dis- 
trict Court had no jurisdiction to enter- 
tain the Givi Miscel'aneous Appeal 
and as such the judgment and decree 
pased by the District Judge have to be 
construed as null and void. In any 
event, even assuming that the District 
Judge has the appellate power, the 
present Civil Miscellaneous Appeal can 
be converted as Civil Revision Petition 
and the same can be disposed of. In 
the interests of justice, I do not think 
that there is any need to technically 
convert the Civil M'scell.neous Appeal 
into Civil Revision Petition inasmuch as 
the order passed by the District Judge 
of Coimbatore (East) at Erode in 
C.M.A. No. 9 of £972 was without 
jurisdiction. In these circumstances and 
for the reasons mentioned in the para- 
graph supra, C.M.A. No. 187 of 
1972 is allowed. 


7- The result is that the ex parte decree 
passed in O.S. No. 28 of 197} is set aside 
and the suit will be restored to the file 
of the Sub-Court, Erode, and will be 
disposed of afresh according to law. 
There will be no order as to costs. 


P.S.P, Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURB AT MADRAS. 


Present.—P.R. Gokulakrishnan, J. 


G.P. Srinivasam Pillai .. Petitioner” 
v. 

Chellakumara Gounder 

l Respondent, 


Civil Procedure Code (V of 1908), section 
LO—Stay of subsequent suit by trial Court 
during pendency of appeal in another suit— 
Status of defendant as tenant or trespasser in 
issue in that appeal—Section 10 applicable. 


The petitioner landlord filed a suit claim- 
ing damages against the respondent as 
trespasser on his land and the suit was 
decreed for the period 1960-61. The 
respondent claimed that he was a tenant 
and he filed an appeal against that decree. 
In the meanwhile the petitioner’s suit 
for a subsequent period was stayed under 
section 10, Code of Civil Procedure. by 
the trial Court on an application taken 
out by the respondent. On a revision 
against the order, 


Held, The order, of the Court staying the 
trial of the subsequent suit was: justified 
since the main question that had to be 
decided was as to whether the respondent 
was a tenant or a trespasser and the 
question was pending in the appeal 
against the decision in the earlier suit, 

[Paras. 3 and 4.] 
Cases referred to:— 


Bhola Prasad v. Srimathi Fagpala, A.I.R. 
1955 All. 384 ; Manoharlal v. Seth Hiralal, 
A.I.R. 1962 8.C. 527; Life Pharmac uticals 
v. B.M. Hall, AIR. 1971 Cal. 345. 
Galiu'ta Gredit Gurp ration L'd. v. Happy 
Homes (P.) Lti., (1968) 28.C.J. 291 : 
(1968) 2 S.C R. 20 : (1968: 2 M.L.J. 
(S.C.) 42: (1988) 2 An.W.R. (S C.) 42: 
A.LR. 1968 S.C., 471. 


Petition under section 115 of Act V of 
1998 praying the High Court to revise 
the Order of the Court of the Subordinate 
Judge, Erode, dated 23rd August, 1971. 
and made in I.A. No. 150 of 1971 in 
O.S. No. 10 of 1969. 


K. Sengottian, for Petitioner. 
V.N. Venkatavaradachariar, for Respondent. 


*CRP. No. 712 of 1972. 
2Ath October, 1972. 


THE MADRAS LAW JOURNAL REPORTS 


[1972 


The Court made the following 


ORDER.—This revision petition arises- 
out of the order in I.A. No. 150 of 197F 
in O.S. No. 10 of 1969 wherein the Sub-- 
ordinate Judge of Erode has stayed 
the suit, O.S. No. 10 of 1969, under 
section 10, Code of Civil Procedure. 
The facts of the case are: Prior to the 
filing of O.S. No. 10 of 1969 wherein 
I.A. No. 150 of 1971 has been filed, the 
petitioner herein filed O.S. No. 222 of 
1966 on the file of the Court of the Sub-- 
ordinate Judge, Erode. In that suit, 
the petitioner herein’ claimed damages 
from the respondent herein for the year 
1960-61. That suit was decreed for 
Rs. 12,320 against the respondent herein.. 
The respondent herein preferred. A.S. 
No. 838 of 1968 on the file of this Court 
and the same is pénding. ‚The main. 
contention of the respondent herein -in. 


‘that appeal is that he is a tenant and as. 


such there is no question of claiming: 
any damages from him as a trespasser.. 
But, on the other hand, the petitioner 
herein asserts that the respondent is a. 
trespasser and is liable to pay damages. 
Mr, Venkatavaradachariar, learned Coun- 
sel appearing for the respondent submits. 
that if it is held that his client is a tenant, 
different consequence will follow and as 
such the question as to whether his. client 
is a tenant or a trespasser is the main 
issue in both the suits, O.S. No. 10 of 
1969 and O.S. No. 222 of 1968 and the 
decision in both the suits depends upon 
the decision on the aforesaid main issue. 
Mr. Sengoitian, learned Counsel ap- 

earing for the petitioner, cited before 
me Bhola Prasad v. Srimathi Fagpala'. 
That is a casein which rents were claimed 
for successive years after they had 
become due. In those circumstances, it 
has been held that the subsequently 
instituted suit for rent cannot be stayed 
under section 10, Code of Civil Procedure, 
in view of the fact that the previous suit 
in which a decree for rent has been passed, 
is the subject-matter of appeal before 
the appellate Court.- I do not think there 
is any difficulty in accepting that pro- 
position. However, the, said decision 


‘cannot be made applicable to the facts 


of the present case, since in the present 
case the main question that has to be 
decided is as to whether the respondent 


herein is a tenant or a trespasser. 
. mee 


1. ALR, 1955 Ail 414. 


I] SRINIVASAN PILLAI Vv. CHELLAKUMARA GOUNDER (Gokalakrishnan, 7.) 


2. The next case cited by Mr. Sengot- 
tian is Manohar Lal v. Seth Hiralal!. In 
that decision Order 39, rules 1 and 2 
and also section 10, Code of Civil Pro- 
cedure, were discussed and the question 
as to whether the Court can invoke its 
inherent jurisdiction under section 151, 
Code of Civil Procedure, to grant the 
relief of injunction was also discussed. 
The Supreme Court held that the Court 
can grant injunction in appropriate cases, 
but when there is specific provision such 
as section 10 of the Code of Civil Pro- 
cedure, available, the Court cannot invoke 
its inherent jurisdiction to stay a suit. 
Mr. Sengottian is not able to show that 
this decision applies to the facts of: the 
present case. I am of the opinion that 
this decision has absolutely no relevancy 
to the facts of the present case. 


3. The next decision cited by Mr. Sen- 
gottian is Life Pharmaceuticals v. B. M. 
Hall?, In that decision, the Calcutta 
High Court has held : 


“In my opinion, the test to be applied 
in deciding an application under sec- 
tion 10 of the Code of Civil Procedure, 
is whether the matter in the later suit 
will be res judicata if the prior suit is 
taken to have been decreed in the man- 
ner as prayed in the plaint. In such 
circumstances, it will matter little that 
nO written statement has been filed 
in the earlier suit. If the above test 
is applied in the present case before me 
the position will be like this viz., that in 
the first suit before the Munsif’s Court 
at Alipore, ifa decree wi 1 be deemed to 
be passed that will be possible only on 
the basis of the said agreément being 
a valid and an enforceable one. 
Such will be the case also in respect 
of the second and the third suits. As 
such it will be idle on the part of the 
plaintiff-company to agitate this point 
regarding the invalidity of the said 
agreement by filing another suit later 
in point of time and by contending 
that this point regarding the invalidity 
of the agreement was not agitated in 
the said Alipore suits. If the plaintiff 
company fails to make the same 
a ground of defencé in such former 
suits then the same will be hit by the 


` 1. AIR. 1962 S.C. 527. 
2. AIR. 1971 Cal. 345, 
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principles of constructive res judicata 
in the present suit filed ebefore 
this Court at a subsequent stage. 


The principle underlying both sec- 
tions 10 and 11 of the Code of Civil 
Procedure, is to achieve finality in 
litigation, to prevent multiplicity of 
proceedings and also to prevent con- 
flict of decisions in respect of the same 

subject-matter involved in two 
different suits filed by and between the 
same parties. These are the matters 
relating to the procedure to be fol- 
lowed in suits.” 


It is clear from the abovesaid decision 
that section 10, Code of Civil Procedure, 
can be easily applied to cases where 
the decisions of Court will definitely) 
affect the decision in the suit instituted 
subsequently. As far as the present 
case is concerned, the decision in A.S. 
No. 838 of 1968 will definitely affect 
the decision in O.S. No. 10 of 1969, in- 
asmuch as the question that has to b 
mainly decided is as to whether the res 
pondent herein is a tenant or a trespasser. 


4. In the plaint filed by the petitioner, 
he has definitely stated in paragraph 7 
as follows : k 


“In view of the findings on issues 1, 
2 and 3in'O. S. No. 222 of 1966 in the 
suit between the plaintiff and these 
defendants and the Supreme Court 
decision in Calcut'a Credit Corporation 
v. Hoppy Homes (P.) Lid.) and 
by the principle of res judicata 
defendants are bound in law by the 
finding ‘hat they are not cultivating 
tenants either under Madras Cultivating 
Tenants Protection (Amendment) Act 
1956, or such other akin Acts:” 


As far as the issues in O.S. No. 10 of 
1969 are concerned, issues Nos. 3 and 4 
are the same as issues Nos, 8 and 9 in 
O.S. No. 222 of 1966. Issue No. 6 in 
O.S. No. 10 of 1969 is the same as issue 
No. 2 in O.S.No. 222 of 1966 and issue 
No. 11 in O.S. No. 10 of 1969 is the 
same as issue No. 4 in O.S. No. 222 of 
1966. After elaborately considering all 
these ‘points, the learned Subordinate 
Judge has observed : 

UU 

1. (1968 §.C,J. : 

asl ofl J 2 F 291 : (1968) 2 SCR. 
An W.R. (S.C.) 42: 
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“The question of jurisdiction and the 
status of first defendant as tenant are 
matters in dispute in both the suits. 
No doubt, the quantum may vary in 
both the suits but the real controversy 
‘is the same in both the suits”. 


There is absolutely no difficulty in accept- 
ing the said observation of the trial Court. 
The trial Court has not committed any 
error of jurisdiction in coming to such a 
conclusion when especially the facts of 
the present case warrant only such a 
conclusion. The trial of the suit, O.S. 
No. 10 of 1969, has been correctly stayed 
under section 10, Code of Civil Procedure 
and I do not think that there is any 
ground for me to interfere with the same 
in this revision. In these circumstances 
the civil revision petition is dismissed. 
There will be no order as to costs. 


5. It is better that A. S. No. 838 of 1968 
is disposed of as expeditiously as possible 
in order to avoid further complications 
and delay in real'sing the rent or damages 


from the respondent by the petitioner 
herein. 
P.S.P. ————— Petition dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


‘Present :—M. M. Ismail, J. 


K.R.: P. R. A. L. R., Meyyappa Chet- 
tiar and another ..  Appellants* 


U. 


K.R. P.R. A.L. R. Shanmugham Chet- 
tiar and others Respondents. 


Hindu law—Joint family—Foint family pro- 
perty—Suit for accounts—Glaim of ouster 
by some co-owners—Valrdity. 


Where some co-owners claim title to a 
joint family property by ouster, they 
can succeed only by showing the parti- 
cular point of time at which they asserted 
hostile title to the property in themselves 
to the knowledge of the other co-owners 
and had been in enjoyment of the pro- 
perty thereafter in their own right for a 
period of 12 years and more. ~ 


[Para, 2.] 
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Appeals against the Decree: of the Court 
of the Subordinate Judge, Devakottai 
in Appeal Suit Nos. 53 and 54 of 1966 pre- 
ferred against the decree of the Court of 
the District Munsif. of Devakottai in 
Original Suit Nos, 257 of 1960 and 396 
of 1965 respectively. 


R. Desikan, for Appellant. 


A. Sundaram Ayyar and K.N. Balasubre- 
manian, for Respondents. 


The Court delivered the following 


JopGMENT :—The 2nd and 4th defen- 
dants in O. S. Nos. 257 of 1960 and 596 
of 1963 on the file of the Court of the 
District Munsif of Devakottai, who are 
one and the same persons and who 
lost before the Courts below, are the 
appellants herein. The suits were insti- 
tuted for rendition of accounts for different 
periods in respect of No. 22 in Coral 
Merchants Street at Madras. The 
genealogical tree attached to the judg- 
ment of the learned District Munsif 
shows ‘the relationship between the 
parties. According to the plaintiffs, 
the property in question originally þe- 
longed to the joint family consisting of 
four brothers, KR. PR. Alagappa Che- 
ttiar, KR. PR.- Karuppan Chettiar, 
alias Sinnin Chettiar, Udayappa Chet- 
tiar, and Palaniappa Chettiar. Their 
further case is, in 1908 there was a parti- 
tion -between those four brothers and at 
that partition, the suit property was kept 
in common and was managed by the 
first branch. It is on this allegation the 
two suits for rendition of accounts in 
respect of the management of the pro- 
perty in question were instituted by the 
plaintiffs who belong to the third branch. 
The defendants sput forward several con- 
tentions suchas, the property in question 
not belonging to the family , the third 
branch to which the plaintiffs belonged 
having been cut off from the family even 
in 1902, the defendants having acquired 
title to the property by ouster of others 
and the suits for rendition of accounts 
not being maintainable without there 
being a prayer for partition of the pro- 
perty itself. The Courts below held 
against the appellants on. all these 
points and passed a preliminary decree 
for rendition of accounts. Hence the 
present Second Appeals. | 


1} MEYYAPPA CHETTIAR v. SHANMUGHAM CHETTIAR (Ismail, 7.) 


2. As far as the first point is concerned, 
any finding on a question as to whether 
there was an oral partition or not and, 
at such oral partition, whether the suit 
property was kept in common or not, 
is essentially a finding on a question of 
fact to be arrived at with reference to the 
materials produced before the Court with 
regard to the enjoyment of the property 
and other circumstances and the correct- 
ness Of such a finding cannot be canvassed 
in the Second Appeal unless it is shown 
that such a finding is perverse oris not 
supported by any evidence, or material 
evidence bearing on the question has not 
been considered. No such thing has 
been brought to my notice as far as the 
present cases are concerned. As a 
matter of fact, the very argument of the 
appellants that the suit property was pur- 
chased in 1902 in the name of the fourth 
branch and there was a litigation in 
respect of the property by a person 
claiming an agreement in his favour 
anterior to the sale in favour of the fourth 
branch, will clearly show that it was 
that fact which necessitated the parties 
to keep the suit property in common at 
the oral partition. Similarly, the finding, 
of the Courts below that the appellants 
had not established their title by ouster 
must also stand. Once it is concluded 
that in the oral partition in 1908 the suit 
property was kept in common, the ap- 
pellants can succeed, if at all, only by 
showing the particular point of time at 
which they asserted hostile title to the 
property in themselves to the knowledge 
of the other co-owners and had been in 
enjoyment of the property thereafter in 


their own right for a period of 12 years | 


and more. In this particular case, the 
only. fact on which reliance was placed 
in respect of the case of ouster was the 
fact that the property stood registered 
in the Corporation Registers in the name 
of the first branch and the property tax 
had been paid in the name of the first 
branch. In my opinion, this is not 
sufficient to establish the case of ouster. 
It is not the case of the appellants that 
mutation ofnames was effected after giving 
notice to the other persons interested, 
As far as the payment of property tax 
is concerned, it can be paid even by an 
occupier and therefore that will not prove 
ouster on the part of the appellants. 
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3. The finding on the question whether 
the third branch was not excluded or 
not is alsoa finding on a question of fact 
supported by evidence and therefore 
cannot be interfered with in second 
appeal. 


4- The next argument advanced by the 
learned Counsel for the appellants is that 
the plaintiffs in this case could not have 
filed the suit for rendition of accounts 
alone without filing a suit for partition. 
It must be mentioned that the common 
case of the parties is though the time at 
which the division is said to have taken 
place is different that there was a divi- 
sion in status between all the four 
branches. Once a division in status has 
taken place, the members of the erst- 
while coparcenary are tenants in com- 
mon with respect to the property kept 
in common and consequently, what- 
ever cOnsiderations then may be avail- 
able with regard to a suit for partition 
of an undivided coparcenary, will not be 
available with regard to a property kept 
in common at a partition that had already 
taken place. Mr. Desikan, the learned 
Counsel for the appellants, frankly con- 
ceded that he was not able to lay his hands 
On any authority either in favour of his 
contention or against. On the other 
hand, the Courts below have relied on 
the decision of the High Court of Calcutta 
in Abu Shabid v. Abdul Hoqus Debhash'. 
The head note to that decision states : 


“Tf one of iwo joint owners of a pro- 
perty receives rents and profits of 
such property in excess of his share in 
such rents and profits, the other can, 
unless he had been ousted from the 
property sue the former for accounts, 
without at the same time claiming 
a partition of the property.” 


That was a case dealing with the suit 
instituted by one of the co-lessees against 
the other lessees in management of 
the leased property for rendition of 
accounts and in that case, the Calcutta 
High Court went into the entire law of 
one of the joint owners instituting a suit 
for rendition of accounts without claim- 
ing partition. Mr. Desikan contends 
that this decision is cited as an authority 
for the position under Dayabhaga law 
in Mulla’s Hindu Law. In my opinion 





1. LL.R. (1940) 1 Cal. 110. 
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this contention proceeds from a mistake. 
The case cited in Mulla’s Hindu Law, 
13th Edition, page 271, paragraph 239, 
is another decision reported in the same 
volume, namely Benoy Krishna Ghosh 
Chaudhuri v. Amarandra Krishna Ghosh 
Ghaudhuri!. In that decision it was held 
that in a Dayabhaga family a junior 
co-sharer has the right to demand ac- 
counts of the kariha without praying for 
the partition of the joint estate. The 
position flows from the fact that under 
the Dayabhaga law a member of the family 
is the owner of a defined share of the pro- 
perty without any fluctuation unlike in 
the’ case of Mithakshara coparcenary 
in Which a coparcener is entitled to an 
undivided interest in the ‘coparcenary 
“property, which interest is liable to 
fluctuation by birth or death in the family. 
Consequently, once division in status 
has taken place in the Mithakshara family 
‘the erstwhile coparceners are only in the 
position of joint owners of the property 
or tenants in common. Therefore, the 
decisions of the Calcutta High Court 
referred to above will be an authority 
for the proposition that it is not necessary 
that a person entitled to a share in the 
property should file only a suit for parti- 
tion and cannot file a suit for rendition 
of accounts alone. Mr. Desikan tried 
to argue that there can be no claim 
for rendition of accounts against a manager 
of the Hindu joint family with regard to 
‘past transaction. In my opinion, this 
argument is fallacious because once a 


division is status has taken place, the 


status Of a kartha has come to an end 
and there is no question of there being 
a manager of a Hindu undivided family 
in possession of the property though he 
may be an erstwhile manager now in 
possession of the property liable to render 
accounts to the other owners of the pro- 
perty. Therefore I have no hesitation 
in agreeing with the conclusion of the 
Courts below that the suit for rendition 
of accounts was maintainable and the 
plaintiffs were not bound to sue for 
partition of the property. 


5. There remains only one other ques- 
tion which was not specifically raised by 
the appellants herein before the Courts 
- below. The appellants herein put for- 
ward the contention that their branch 





1. LL.R, (1940) 1 Cal, 183. 


THE MADRAS’ LAW JOURNAL REPORTS 


[1973 


had spent about Rs. 20,000 in repairing 
the property in question, This contention 
was put forward only for the purpose of 
supporting their exclusive title to the 
property and not for the purpose of 
claiming any credit or contribution or 
adjustment in the rendition of accounts. 
The learned District Munsif, while deal- 
ing with the question, points out that 
even the witnesses on behalf of the plain- 
tiffs admitted that such repairs were 
effected, though they did not say 
what was the cost of the repairs. In 
view of this, Mr. Desikan’s appeal to 
this Court in these Second Appeals is that 
in the accounts to be rendered creait 


‘must be given to the appellants for the 
‘amounts that were spent on the recon- 


struction or repair of the building, the 
benefits of which are to be enjoyed by all 
the parties interested in the property. 
In my Opinion, since Only a preliminary 
decree has been passed and it is still open 
to the Court, at the stage of passing 
the final decree, to find out whether any 
amount has been spent by the appellants 
herein in the repair of the property no 
injustice would be caused to the respon- 
dents herein by allowing this question to 
be raised at that stage. Consequently 
while affirming the conclusion of the 
Courts below, and maintaining the preli- 
minary decree passed by them, I direct 
that if the appellants establish by accept- 
able evidence that they had spent any 
money on the repair of the property in 
question, they would be entitled to credit 
for the same in the accounting in favour of 
the other parties to the suit. Subject to 
this observation, the Second Appeals are 
dismissed. There will be no order as to 
costs. No leave. 


S.J. Appeal dismissed. 


I] APPANDA MUDALIAR V. STATE OF MADRAS (Veeraswami, C. F.) 


IN THE HIGH COURT OF JUDICA- 
"TURE AT MADRAS. | 


(Appellate Jurisdiction.) 


PRESENT :—K. Veeraswami, C.F. and C.F.R. 
Paul, F. 


T. G. Appanda Mudaliar ¥ Appellant* 
D. 


The State of Madras by the Secretary 
to Government, Revenue Department, 
Government of Madras. Respondent; 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 2 (1) 
— Jain institution—Notification by the Govern- 
ment extending the provisions of the Act to the 
enstitution—Validity of the Notification— 
Section 2 (1) not arbitrary. ; 


By a notification, the Government of 
Tamil Nadu extended the provisions of 
the Tamil Nadu Hindu Religious and 
‘Charitable Endowments Act, 1959, as 
applicable to a temple in Thanjavur Dis- 
trict, which was a Jain institution. The 
trustee challenged the validity. of the 
notification. 


Held’ While prima facie the Act is not made 
applicable to Jain institution and endow- 
ments, there may be grounds which make 
it necessary for the application of the Act 
#0 such institutions and endowments. 


In the circumstances of the case, the 
notification proposing to apply the Act 
to the institution was not arbitrary. 


[Para. 2.] 


‘Section 2 (1) of the Act does not provide 
for two remedies. The power under 
section 2 (1) is not arbitrary. [Para 3. ] 


Appeal under clause 15 of the Letters 
Patent against the order of the Hon’ble 
Mr, Justice Ramakrishnan, dated 15th 
March, 1967 and made in the exercise 
of the Special Original Jurisdiction of the 
High Court in Writ Petition No. 1525 of 
1964 presented under Article 226 of the 
‘Constitution of India to issue a Writ of 
certiorari, calling for the records of the 
respondent therein, dated 21st May, 1964 
and made in G.O. Ms. No. 1462 of 





* W.A. No. 129 of 1967. 
22nd November, 1972. 
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Revenue Department, and quash the 
same. 


V. Vedantachart for R. Sundaralingam and 
N. Vanchinathan, for Appellant. 


The Government Pleader, for Respondent 


o Judgment of the Court was delivered 


K. Veeraswami, G.7.—Sri Deepanayaka- 
swami Temple in Nannilam Taluk, 
Thanjavur District, is a Jain institution. 
By a notification of Government, dated 
8th October, 1960, the appellant was 
called upon to show cause why the provi- 
sions of the Tamil Nadu Hindu Religious 
and Charitable Endowmeuts Act, 1959, 
should not be extended toit. A Schedule 
to the notification listed the grounds on 
which the proposal to apply the Act was 
made and objections were preferred by the 
appellant : but they did not find accep- 
tance, The result was that the Act was 
made applicable to the institution. The 
Government purported to exercise its 
power, in this regard, under section 2 (1) 
of the Act. There is no complaint that 
the procedure prescribed by the proviso 
to the sub-section has not been adopted in 
this case. A petition by the appellant 
under Article 226 of the Constitution 
questioning the validity of the notification 
failed. Hence this appeal by the trustee. 


2. Two points, which were urged before 
Ramakrishnan, J., are reiterated before 
us. The first is that sub-section (1) of 
section 2 confers an arbitrary power, 
inasmuch as it does not prescribe the 
criteria with reference to which it should 
invoke the power. We do not accept 
this contention as sound. The Act is 
intended to amend and consolidate the 
law relating to the administration and 
governance of Hindu Religious and Cha- 
ritable Institutions and Endowments of 
the State and it applies to all Hindu 
public religious institutions and endow- 
ments with certain exceptions mentioned. 
Normally, the expression “‘ Hindu Reli- 
gious and Charitable Institutions and 
Endowments’? would take within its fold 
also Jain institutions. But the Explana- 
tion to sub-section (3) of section 1 excludes 
such institutions from the purview of 
the Act. It is in this context we have to 
approach the place for sub-section (1) 
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of section 2. Whhile prima facie the Act is 
not made applicable to Jain institutions 
and endowments, there may be grounds 
which make it necessary for application 
of the Act to such institutions and endow- 
ments. ‘The proviso which has to be read 
with sub-section (1) of section 1 prescribes 
a procedure of notifying and giving time 
for objections and considering the same. 
That will be a sufficient safeguard. In 
the instant case, the reasons given in the 
notification for the proposal to extend the 
Act to the institutions here in question are 
that the accounts were not maintained 
properly, that surplus funds of the temple 
were not invested in Banks and that 
temple funds were being utilised for the 
personal expenses of the trustee. Hardly 
can it be said that the notification propos- 
ing to apply the Act to the institution 
in the circumstances is arbitrary. We are 
clear that the institution cannot be re- 
garded as a denominational institution 
either. 


3- The next contention which is equally 
pressed before us is that, where there are 
two remedies, One general and the other 
specific, as in section 2 (1) of the Act, and 
one of which is more drastic than the 
other and no guidance has been given 
statutorily as to when one or other of the 
procedure has to be invoked, the power 
under section 2 (1) is liable to be struck 
down as arbitrary. We fail to appreciate 
this contention. There are no two re- 
medies atall given by the statute. All 
that section 2 (1) contemplates is that the 
Government may, by notification, extend 
the provisions of the Act to Jain public 
religious institutions and endowments. 
Extension of the Act to such institutions 
cannot be done by any other remedy. 
There is no other provision de hors section 
2 (1) to make the Act applicable to the 
institution. This is not, therefore, a case 
where there are two remedies available. 


4. The appeal fails and -is dismissed. 
No costs. 


S.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA>- 
TURE AT MADRAS. 

PRESENT :—K. S. Ramamurii, 7. 
Palanivelu and others .. Appellanis* 
U. 


Ouseph Mathai 


Transfer of Property Act (IV of 1882), 
sections 5 and 53—Surrender by life-tenant in: 
favour af remaindermen—No transfer of pro- 
perty involved. 


. Respoudents. 


In-the case of the surrender by a life-- 
tenant in favour of the remaindermen, 
there is no transfer of property from the- 
life-tenant and there is merely an efface- 
ment or extinguishment of the rights of 
the life-tenant with the result the rights 
of the remaindermen get accelerated. 
The rights of the remaindermen are: 
derived only under the document execut-. 
ed by the full owner and when a surrender 
deed is executed, full rights accrue to 
the remaindermen only in pursuance of 
the title. derived under the settlement 
and the remaindermen do not derive any 
title from or through the life-tenant who. 
makes the surrender. [Para. 3.] 


Cases referred to ; 


Makhandal Laha v. Nagendranath Adhikar, 
I.L.R. (1933). 60 Cal. 379 ; Natvarlal v. 
Dadhubhai, (1954) 1 M.L.J. 69: 1954. 
S.C.J. 34: (1954) S.C.R. 339: ADR. - 
1954 S.C. 61; Periakaruppan Chettiar v. 
Natarajan Chettiar, (1957) 2 M.L.J. 610.. 


Appeal against the decree of the Princi-- 
pal City Civil Judge, Madrasin Appeal 
Suit No. 191 of 1967 preferred against the- 
decree of the Court of the VIII Assistant 
City Civil Judge of Madras in Original 
Suit No. 3245 of 1962. 


V. S. Rangaswami Iyengar, for Appellant. 
A. Subramaniam, for Respondent. 
The Court delivered the following 


Jupcment.—The plaintiffs who failed in 
the Courts below are the appellants in. 
the Second Appeal. One Thangavelu,. 





*5,A, No. 1611 of 1970. . 
20th September, 1972 


1 


maternal grandfather of the plaintiffs 
executed a settlement deed Exhibit A-1 
dated 27th October, 1944 under which 
he gave a life estate in the suit property 
to his daughter, Kanchanamala, and the 
vested remainder to his grandsons. The 
mother executed a surrender dated 
Exhibit A-2, dated 1st August, 1956, in 
favour of her children, with the result 
that the remaindermen became entitled 
to the present possession of the property 
from the date of Exhibit A-2. They have 
become the absolute owners of the pro- 
perty. The defendant obtained a decree 
against Kanchanamala in O.S. No. 1701 
of 1956 for a sum of Rs. 1,300 and he 
sought to attach the property in the hands 
ofthe minors on the ground that the 
surrender made by the mother judgment- 
debtor, was not a bona fide transaction and 
that it was a fraudulent transfer intended 
to defeat and delay the claim of the credi- 
tors. The Courts below upheld the claim 
of the decreeholder in the view that it was 
brought about with a view to defeat and 
delay the creditors. It is impossible to 
sustain the view taken by the Courts 
below. 


2. The matter has got to be decided 
under the provisions of section 53, Trans- 
fer of Property Act, read with section 5 of 
the same Act. Section 5 defines “‘trans- 
fer of property” in these terms : 


“In the following sections “ transfer of 
property’’ means an act by which a 
living person conveys property, in 
present or in future, to one or 
more other living persons, or to him- 
self and one or more other living per- 
sons ; and, “to transfer property”? is 
to perform such act. (In this section 
“living person”? includes a company 
or as sociation or body of individuals, 
whether incorporated or not, but noth- 
ing herein contained shall affect any 
law for the time being in force relating 
to transfer of property to or by com- 
panies, associations or bodies of indi- 
viduals.” ` 


In order to attack a transaction under 
section 53, there must first be a transfer 
and that transfer must suffer under the 
infirmities mentioned in the sa‘d section. 
The question is : Ifa person who is a life- 
tenant under a settlement deed walks out 
of the picture and accelerates the rights 
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of the remaindermen, whether that would, 
amount to a ‘transfer’ within the mean-- 
ing of the Transfer of Property Art, z.e.,. 
sections 5 and 53 ? 


3. Cases have uniformly taken the view 

that a document of release, a document of 
relinquishment and document of surrender 

would not amount to a ‘transfer’ within 

the meaning of section 5. The important 

idea involved in a transfer is that under - 
the transfer a person who got title or right 

conveys that right or title to the trans- 

feree, which right the transferee acquires 

Only in pursuance of the transfer. In thej 
case ofa surrender by a life-tenant in 

favour of the remaindermen, there is no}. 
transfer of property from the life tenant}- 
and there -is merely an effacement or|' 
extinguishment of the rights of thel 
life-tenant, with the result the rights: 
of the remaindermen get accelerated,}’ 
The rights of the remaindermen are|’ 
derived only under the document execut-} 
ed by the full owner and when a surrender|’ 
deed is executed, full rights accrue to the} 
remaindermen only in pursuance of the! 
title derived under the settlement and thel 
remaindermen do not derive any title}: 
from or through the life-tenant who makes. 
the surrender. In other words, there isf 
Only, a self-affacement on the part ofj 
the surrenderer, life-tenant, who goes out]: 
of the picture. i 


4. Reference may be made to the Bench 
decision in Makhandal Laha v. Nagendra- 
naih Adikar* in which the Bench has point- 
ed out that the word ‘transfer’ has been 
used in a technical sense and under the- 
Transfer of Property Act, transfers are 
sale, mortgage, lease, exchange and gift, 
and there is nothing in the Act to 
indicate that ‘surrender’ is a mode of” 
transfer. It is observed : 


“The term “‘surrender’’ distinguished 

from transfer is very well known in law; 

asurrenderisan yielding up of an estate - 
for life or years to him that hath an 

immediate estate in reversion or re- 

mainder wherein the estate for life or 

years may merge by mutual agreement; 

it is the falling of a lesser estate into a 

greater.” 








1. (1933) I.L.R. 60 Cal. 379, 
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g.e It.is unnecessary to labour this point 
in view of the decision of the Supreme 
Court m Naivar lal v. Dadhubhiai? in which 
the Supreme Court held that when the 
widow makes a surrender in favour of the 
reversioner there is no transfer of: any 
property from the widow to the rever- 
sioner and that there is only a self-efface- 
ment on the part of the widow and ex- 
tinguishment of her rights in the property 
and the entire rights of the reversioners 
spring Only from the last owner through 
whom they claim title and nothing passes 
or is claimed through the widow; vide 
observations at p. 74. 


6. In Pertakaruppau Chettiar v. ‘Natarajan 
Chettiar? the question was about the scope 
of a surrender by a w.dow during the 
‘period 30th September, 1937 and 31st 
January, 1948 under section 9-A of 
Madras Agriculturists’ Relief Act (IV of 
4938). The argument that surrender by 
the w.dow amounted to a ‘transfer’ 
within the meaning of Act IV of 1938 
was rejeced (vide observations at pages 
15 and 616). . 


7, From the foregoing it will be seen that 
the grandsons, surrenderees,- do not 
‘occupy the position of transferees in the 
sense that any title is transferred to the 
‘transferees, z.e., grandsons. What happens 
is that there is a civil death so far as the 
life-tenant is concerned and the grand- 
sons become absolute owners of the pro- 
perty. There is no ‘transfer’ within the 
meaning of section 53. 


8. The appeal is allowed and the plain- 
tiffs’ suit, decreed. No costs in second 
appeal. Plaintiffs will be entitled to 
their costs in the Courts below. No leave. 
The defendant will pay the Court-fee due 
to Government in the trial Court and 
‘the lower Appellate Court. 


S.J. Appeal allowed, 


-~ 


1. (1954)1 MLJ. 69: 1954 §.CJ. 34: 
1954 SC.R. 339: ALR. 1954 SC. 61. 
2. (1957) 2 MLJ. 610. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. | 


PRESENT :—M.M. Ismail and K.S. Palani- 
swami, FF. 


Thiruvengada Varadachariar alias 
R. Varadachari and others 
Appellants* 


g. 


Srinivasa Iyengar and others 
Respondents. 


Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 63 
—Scope of—Suit for recovery of possession— 
Plaintiffs claiming hereditary  trusteeship— 
Wh ther barred under section 108—Form of 
relief not the sole eriterion—Piaint should ‘be 
read as a whole, 


On a contention that the dispute in the case 
wasonein which the Hindu Religious and 
Charitable Endowment Board was not 
interested, that the dispute was purely 
one between private individuals, that 
therefore, the dispute was not one that 
falls within the scope of section 63 of 
the Madras Hindu Religious and Ghari- 
table Endowments Act, 1959 and that 
section 108 was not a bar, 


Held: Where A asserts that an office 
was hereditary and claims appropriate 
rel'ef on that basis and B denies that the 
office was hereditary, but claims to have 
been appointed as a trustee by the 
Endowments Board, such a case would 
fall squarely within the ambit of section 
63 of the Act. [Para, &.] 


The fact that the Deputy Commissioner 
cannot grant the relief of possession 
claimed by the plaintiff was not a 
ground to hold that the suit was 
main‘ainable. . The form of relief is not 
th: sole criterion to decide the question 
of maintainability of the suit. Reading 
the plaint as a whole, it irresistibly 
follows that only if the plaintiffs establish 
that they are h-reditary trustees, they 
can succesd in getting the reliefs asked 
for. One of the main issues arising for 
consid’ration being whether the plaintiffs 
are hereditarytrustees, thatissue must-be 


decided as laid down in section 63. The 


* Appeal No. 592 of 1965. 2nd August, 1972, 


1] 


suit ther-fo-e is barred under section 108 
of the Act. [Para. 11.] 


Cases referred to: 


Ayismma v. Kunhali, (1957) 1 M.L.J. 5: 
A.I.R. 1957 Mad. 674; Ponniah Nadar 
‘v, Chillian Nadar, (1970) 2 M.L.J. 526; 
State of Madras v. Kurnakudi Melamatam, 
(1956) 2 M.L.J. (S.C.) 13: (1966) 2 
$.G.J.175: (1966) 2 An.W.R. (S.C.) 
13: A.1.R. 1965 S.C. 1570; Santhanagopala 
Chettiar v. Seetharama Chettiar, (1968) 2 
M.L.J. 413 Agasthiappa Mudaliar v. 
Manicka Goundan and three others, S.A. No. 
117 of 1959. 


Appeal .aga‘nst the decree of the Court 
of the Subordinate Judge, Kumbakonam 
in O.S. No. 17 of 1964, (O.S. No. 49 of 
1962, on the file of the Suab-Court, 
Thanjavur). 

T. R. Srinioasa Ayyar, for Appellants. 


R. Gopaliswami Ayyangar, K. N. Bala- 
subramaniam and M. Srinivasan, for 
Respondents. 


The Judgment of the Court was deli- 
vered by 


Palanisw mi, J.—This appeal filed by 
the plaintiffs raises the question as to 
the scp? of section 63 of the Madras 
H niu Rel’gious and Charitable Endow- 
men's Act, 1959 (hereinafter referred to 
as the Act). The plaintiffs and defen- 
dants 3 and 4 are the descendants of 
one Ginna Ramanuja Ayyangar. The 
suit was laid for recovery of possession 
of the plant mentioned temple 
called Sri Venugopalaswami temple, 
Katteri, Mannargudi,.and the immov- 
able properties described in the plaint. 
Reliefs were sought against defendants 
1 and 2 on behalf of the plaintiffs and 
defendants 3 and 4. The plaintiffs 
alleged that the lands described in the 
plaint belonged to the suit temple and that 
they and defendants 3 and 4 were the 
sole hereditary trustees thereof. They 
referred to several litigations in their 
family with regard to the affairs of the 
temple and stated that wi'h a view to 
enable the members to reach an amicable 
-arrangement and settlement of disputes 
between them, the members of the 
family were advised to appoint an agent 
to look after the temple and its manage- 
-ment. According to them, all the 
members of the family had confidence 
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in one Ranganatha Ayyangar, father of 
the second defendant and „natural 
paternal uncle of the first defendant. The 
plaint alleges that the said Ranganatha 
‘Ayyangar, was, in or about October, 
1926, requested to look after the temple 
and the properties and manage them 
on behalf of the members of the family 
of the plaintiffs till the hereditary 
trustees came to an amicab'e arrange- 
ment amongst themselves about the 
management thereof. Ranganatha 
Ayyangar, is a'leged to have taken 
possession of the temple and its proper- 
ties in pursuance of the alleged request 
and was said to be functioning as an 
agent in pursuance of a deed of agency 
executed on 28th October, 1926. 
Acco ding to the plaintiffs, Ranganatha 
Ayyangar, was in possession of the temple 
and its properties only on behalf of the 
members of the plaintiffs’ family. The 
plaint proceeds to refer to certain liti- 
gations between several members of the 
plaintiffs’ family and states that the 
hereditary trustees could not come to 
any arrangement and, therefore, the 
second defendant was requested to look 
after the temple and its properties after 
the death of Rangana‘ha Ayyangar. 
It is further alleged in the plaint that 
as the s:cond defendant expressed his 
inability to look after the temple and its 
properties, the fathe- of plaintiffs 4 and 5 
requested the first defendant in about 
1957-58 to look after the affairs of the 
temp'e and its properties on behalf of 
the hereditary trustees in the place of 
the second defendait and that the first 
defendant accordingly assumed manage- 
ment and has been functioning as such 
agent ever since. The plaint'ffs claimed 
to have issued a notice to the first defen- 
dant oa 10th February, 1962, terminating 
the agency and calling upon him to 
deliver possession of the temple and the 
properties. Reference is mad: in the 
plaint to the reply sent by the first 
defendant in which the first defendant 
put forward the contention that neither 
the plaintiffs nor defendants 3 and 4 
were hereditary trustees of the temple, 
that the properties mentioned in the 
plaint were ka‘talai properties cons’itut- 
ing aspecific endowment for the purpose 
of performing certain services conn cted 
with the temple of Sri Venugopalaswami, 
and that the lands were endowed by the 
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mirasdars as a specific endowment by a 
document of the year 1861. Reference 
is also Mmade-to the allegation of the first 
defendant that the father of the second 
‘defendant wasin possession and manage- 
ment of the temple as kattalai trustee 
and not as the agent of the plaintiffs. 
Various other allegations made by the 
first defendant denying the right of the 
plaintiffs to institute the suit are also 
referred to in the plaint. According to 
the plaintiffs, the said allegations of the 
first defendant are untenable. With 


these allegations, the plaintiffs have. 


prayed for recovery of possession of the 
temple and its properties from defend- 
ants ] and 2 and for a decree directing 
the first defendant to render a true and 
proper account of the income from the 
year 1957 and for other reliefs. 


2. Among the several defences put for- 
ward by the defendants 1 and 2, which 
have been referred to in the plaint itself, 
One was that the suit was barred by 


section 63 of the Act. According to ~ 


those defendants, the only remedy open 
to the plaintiffs was to invoke the 
jurisdiction of the Deputy Commissioner 
under that section for declaration of 
their tit'e as hereditary trustees and also 
for a declaration that the suit properties 
are not kattalai properties but belong to 


the temple. It is pointed out that, asa - 


matt‘r of fact, the father of the third 
plaintiff himself had been appointed by 
the Hindu Relig’ous and Charitable 
Endowments Board as a trustee, and he 
filed asuit in O.S, No. 11 of 1940, on the 


file of the Subordinate Judge, Kumba- . 


konam, against the first defendant. The 
first defendant further contended that 
he was previously appointed as a trustee 
by the Area Committee and that subse- 
quently he was appointed by the 
Endowment Board itself, It is in these 
circumstances that it was urged that the 
suit was not competent. 


3. The trial Court framed the necessary 
issues, one Of which related to the main- 
tainability of the suit, namely, whether 
the suit was barred by rection 63 of the 
Act. The trial Court took up this issue 
as a preliminary issue and held against 
the plaintiffs and dismissed the suit. 
This appeal is filed questioning the 
correctness Of that decision. 
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4. Section 63 of the Act enumerates dis-- 
putes and matters which could be: 
enquired into and decided by the Deputy 
Commissioner. It reads as follows: 


“63. Deputy Commissioner to decide 
certain disputes and matters—Subject 
to the rights of suit or appeal herein-- 
after provided, the Deputy Commis--. 
sioner shall have power to inquire into 
and decide the following disputes. 
and matters.— 


(a) whether an institution is a religious. 
institution ; 


(5) whether a trustee holds or held 
- office as a hereditary trustee ; 


(c) whether any property or money 
is a religious endowment ; 


(d) whether any property or money is 
a specific endowment ; 


(e): whether any person is entitled, 
-by custom or otherwise, to any 
honour, emolument or perquisite in any 
religious institution; and what the 
established usage of a religious institu- 
tion is in regard to any other matter; 


' (f) whether any institution or endow- 
ment is wholly or partly of a religious 
or secular character ; and whether any. 
property or money has been given: 
wholly or partly for religious or secular 
uses; and, 


(g) where any property or money 
has been given for the support of an ` 
institution which is partly of a reli- 
gious and partly of a secular character,. 
or the performance of any service Or 
charity connected with such an institu- 
tion or the performance of a charity 
which is partly of a religious and 
partly of a secular character or where 
any property or money given is 
appropriated partly to religious and: 
partly to secular uses, as to what 
portion of such property or money 
shall be allocated to religious uses ”. 


Against the decision of the Deputy 
Commissioner, the aggrieved party has 
got a right of appeal to the Commis- 
sioner under section 69. Against the 
decision of the Commissioner, the 
aggrieved party has gota right of suit 
in the ordinary civil Court under 
section 70, Against the decision of the 


1] 


«civil Court, a right of appeal to the High 
‘Court is provided in the same section. 
Section 108 imposes a bar of suits except 
an conformity with the provisions of the 
Act. It reads: 


“108. Bar of suits in respect of 
administration or management of 
‘religious institutions, etc. No suit or 
‘other legal proceeding in respect of 
‘the administration or management of 
-a religious institution or any other 
:matter or dispute for determining or 
deciding which provision is made in 
‘this Act shall be instituted in any 
‘Court of law, except under, and in 
conformity with, the provisions of 
this Act ”. 


5. The 1959 Act is an amending and 
‘consolidating Act. It repealed the 
“Madras Hindu Religious and Charitable 
Endowments Act, 1951. Similar provi- 
sions had been enacted in the 1951 Act 
-also. Section 57 of that Act corresponds 
‘to section 63 of the 1959 Act. The 
1951 Act also contained p:ovisions for 
-appeal to the Commissioner, suit and 
.an appeal to the High Court. Section 93 
-of that Act corretponds to section 108 
-of the present Act which impose; a bar 
‘upon the institution of legal proceedings 
-except in conformity with the provisions 
‘of the Act in respect of matters or 
‘disputes for deciding which provision is 
made in the Act. The 1951 Act itself was 
‘in turn an amending and consolidating 
Act. It repealed the Madras Hindu 
-Religious Endowments Act, 1927. The 
1927 Act did not contain elaborate pro- 
‘visions. The only provision dealing with 
ar matter is sé€ction 84, which ran 
‘thus : 


“ 84 (1) If any dispute arises as to— 


.(2) whether an institution is a math 
-or temple as defined in this Act, 


(b) whether a trustee is a hereditary 
trustee as defined in this Act or not, 
-Or 


‘(c) whether any property or money 
endowed is a specific endowment as 
defined in this Act or not, such dispute 
shall be decided by the Board and no 
‘Court in the exercise of its original 
jurisdiction shall take cognisance of 
any such dispute, 
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(2) Any person affected by a decision 

- under sub-section fr) may, within six 
months, apply to the Court to modify 
or set aside such decision ; 


(3) Fromevery order of a District 
Judge, on an application under sub- 
section (2) an appeal shall lie to the 
High Court within three months from 
the date of the order ; 


(4) Subject to the result ofan applica- 
tion under sub-section (2) or of an 
appeal under sub-section (3), the 
decision of the Board shall be final”. 


6. Mr. Srinivasa Iyer, appearing for 
the appellants, contended that the 
present dispute is one in which the 
Hindu Religious and Charitable Endow- 
ment Board is not interested, that this 
dispute is purely between private indi- 
viduals and that, therefore, ihe dispute 
is not one that falls within the scope of 
section 63 of the 1959 Act. His submis- 
sion Was that consequently section 108 
Was nat a bar. In support of this con- 
tention he relied on a decision of a 
Bench of this Gourt in Avtsommea v. 
Kunhali?, That was a Letters Patent 
Appeal against the decision of Raja- 
mannar, G.J., in S.A. No. 1396 of 1948. 
The facts as gathered from the second 
appeal are that the appeal arose out of 
a suit filed for redemption of certain 
properties which originally belonged 
to a Devaswom. The properties had 
been demised to a tarward who had 
sub-mortgaged the same to one Ayyammad 
in about 1923. Ayyammad in 1930 
executed a consolidated kanom deed, 
The Devaswom conveyed the properties 
in the year 1943, to the plaintiff who 
instituted the suit which gave rise to 
the second appeal for redemption of the 
sub-mortgage of the year 1923. One of 
the defences was that the plaintiff had 
no title to redeem, the contention being 
that the Devaswom was a ‘Temple’ 
Within the meaning of the Madras 
Hindu Religious Endowments Act, 
1927, and that the sale of the proper- 
ties of the temple to the plaintiff by 
the trustees without the sanction of 
the Endowment Board was void, The 
learned Chief Justice held that the 
question as to whether the Devaswom 





ot (1957) 1 M.L.J. 5: ALR. 1957 Mad. 
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is a temple or not was only incidental 
in the suit relating to redemption and 
that, as such,” there was no bar : for 
the maintainability of the suit. This 
dec’s'‘on was affi med in appeal in 
Avisomma v. Runhalit. The ratio - of the 
Bench is found in the following passage 
at page 5 itself: 3 


sWe agree with the learned Chief 
Justice that a civil Court .has juris- 
diction to decide wtether a particular 
- institution is a public.temple or not 
when such a questiOn arises inci- 
dental’ to other'disputes in the case 
‘before the Court”. 


As would be secn from tke facts stated 
above, that suit was one for recemption, 
The question ` äs to whether the 
Devaswom was a temple or not did 
not directly arise for consideration. But, 
in dealing with the quetion as to 
whether the suit was maintainable or 
not, the learned Chirf Justice, in the 
course of his discu‘sion on tke scope of 
section 84 of the 1927 Act, observed $. 


‘‘Apart -from any consideration of 
- prac‘ical difficulty, I am clearly of 
- opinion that‘on. a reasonable construc- 
“tion ‘of section 84 the contention of 

the ‘respond: nt is untenable. I think 

that the -dipute efer ed to in sec‘ion 

84 is a d'spute between the tiustes of 

an intitu‘ion, On the one hand and 
_ the Board on the other. In such a 
care: the Act specially provides that 
-the dispute shill be ‘decided by. ‘the 

Board in the fist instance and ‘it is 
- Only thereafter that the Ditiict Judge 

is given- the right to set: as‘de or 

modify or confi m such decison”. . 


Mr, Srinivasa Ayyar placed considerable 
reliance upon the foregoing passage 
and contended -thar, in tl.e instant case, 
the: Board is not. `a party, that .the 
dispute is only between, -private indi- 
viduals and that, therefore, section 108 
is not a bar. We may observe in’ this 
connection that the Bench in <Avisomma 
v:` Kunhali1; has not affirmed thé, correct- 
ness of the aforesaid observation that 
the’ dispute should bera dispute between 
trustees and the Board. The’Bench did 
not -make .dny .cOMment .upon’ that 


~ 
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observation. As we have already pointed 
out, the only ratio of the decision was 
that the civil Court has jurisdiction to 
decide whether a particular institution. 
is a public temple or not when such a. 
question arises incidental to other 
disputes in the case before the Court. 


7. Mr.. Srinivasa Ayyar drew our 
attention to the decision of Venkata- 
raman, J.,in Pon-iah Nadar v. Chelliah 
Nadar1, in which the learned Judge has. 
no doubt rested his conclusion with 
regard to the maintainability of the suit 
Only upon the view that the bar would 
operate Only when the Endowment 
Board itself is interested in the dispute. 
That was a suit for declaration that a 
certain temple and its properties consti- 
tuted a-public trust and for recovery of 
possession of the same from the defen- 
dants. ‘In the proceedings under section 
145 of the Code of Criminal Procedure 
it was found that the defendants in that 
case were in possession. The plaint ffs 
wanted to get rid of that order ‘and 
alleged that the same was also a reason 
for saying that the civil Court had juris- 
diction. The trial-€ourt held that the 
civil Court had -no jurisdiction. : The 
District Judge took a different view and 
remanded the suit to the trial Court for 
fresh disposal. It was against that ‘order 
of remand that A.A.O. No. 384 of 1967 
was filed in this Court. After referring 
to the observation of Rajamannar, G.J., 
the learned Judge held that inasmuch 
as the dispute -was between two private 
parties, and as the Board was not 
directly concerned. the civil Court had 
jurisdiction. The learned Judge observed 
at page sg: - -2 pe 


“Two reasons are given in support of - 
this view, (1) that there is no provi- 
sion by which the ordinary civil Court 
can make reference to the Board - and 
compel the Board to submit a decision. 
to the Court, and (2) that the Board 
` may not be interested in deciding’ the 
dispute. In view of the © reasors, the 
learned Chief Justice held that sec- 
tion 84 would operat as a bar only 
when the Board itself was’ interested. 
. in deciding - the: question. I respect- 
fully adopt these reasons ys 


. s 8, 


4 





1. (1970) 2 M.L.J. 526. 


I] THIRUVENGADA VARADACHARIAR v. SRINIVASA IYENGAR (Palaniswami, 7.) 


8. With great respect to the learned 
Judge, we are unable to agree with the 
above view. As already pointed out, 
the question as to whether a particular 
institution was a public temple or not 
did not directly arise for consideration 
before the learned Chief Justice. It 
was Only incidental to the other dis- 
putes arising in a suit for redemption. 
That was obviously the reason for the 
Bench, in the very first sentence of its 
judgment, to agree with the learned 
Chief Justice holding that the civil Court 
has jurisdiction to decide whether a 
particular institution is a public temple 
Or not when such a question arises 
incidentally to the other disputes. The 
Bench has. not made any reference to 
the casual observation of the learned 
Chi-f Justice that the bar would operate 
only in a case where the dispute is 
between the trustees of the institution 
on the one hand and the Board on the 
other. Neither the Janguage of section 
84 of the 1927 Act nor the language 
in the two corresponding sections of 
the 1951 Act and the 1959 Act warrants 
such an inference. Whatever be the 
policy underlying the 1¢27 Act, it is 
clear from the scheme of things adum- 
berated in the 1951 Act and the 1959 
Act that the Legislature has conferred 
exclusive juri diction upon the Deputy 
Commissioner to decide thedisputes and 
matters enumerated in the relevant 
sections. We have already . extracted 
section 63 of the 1959 Act and it would 
be seen therefrom that there are some 
matters in which the Board may not be 
interested. For instance, the Board may 
not be interested whether a particular 
person is entitled’ by custom or other- 
wise to any honour, The privilege as 
to who is entitled to an honour would 
arise Only if rival claims are put forward 
by two private individuals. It is true 
that the Deputy Commissioner cannot 
decide a dispute as to who among the 
rival claimants is entitled to succeed to 
an Office. If a particular office of trus- 
tee is admitted to be hereditary, the 
question as to whether A or B is’ enti- 
tled to succeed is beyond the jurisdic- 
tion of the Deputy Commissioner under 
section 63 of the Act. But where A 
asserts that an Office is hereditary and 
claims appropriate relief on that basis 
and where B denies that the office is 
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hereditary, but claims to have been 
appointed as a trustee by the Endow- 
ment Board, in our view such a case 
would fall squarely within the ambit 
of section 63 of the 1959 Act, even 
though the Board is not impleaded as a 
party, , 


9. The Supreme Court had to consider 
in State of Madras v. Kunnakudi Mela- 
matam', the maintainability of a suit 
instituted by the head of a Mutt. The 
head of the Mutt claimed two different 
reliefs: (1) an injunction restraining the 
levy of contribution and audit fees 
under Act II of 1927 and (2) an injunc- 
tion restraining the levy of contributions 
and audit fees under Act XIX of 1951. 
‘This Court held that the institution was 
not a religious institution within the 
meaning of Act XIX of 1951. In the 
appeal preferred by the State of Madras 
the Supreme Court has pointed out 
that one of the disputes in the suit 
is whether the institution is a religious: 
institution within the meaning of Act 
KIX of 1951, that specific provision 
is made for determination by the speci- 
fied authorities and eventually by a. 
suit and that inasmuch as that suit was 
not brought under or in conformity 
-with those provisions, the suit was not 
maintainable in so far as it claimed 
relief of injunction restraining the le 

of contribution and audit fees under the 
Act XIX of 1951. One of us had to 
consider the maintainability of a suit 
containing several reliefs, one of which 
fall under section 63 of the 1959 Act in 
Santhanigopula Chettiar v. Seetharame 
Ghetttar?, The suit was for a declaration 
that Sri Rajagopalaswami Temple set 
out in Schedule A and its properties 
set out in Schedules B and G of the 
plaint exclusively belonged to Pattu- 
saluvar community, residents of a parti- 
cular village and directing the defend- 
ants to put the plaintiffs in possession, 
of the same and also directing defen- 
dants 1 and 2 to render a true and 
proper account of their management as 
trustees of the suit temple and for other 
reliefs, The basis of this prayer was 
that the temple belonged to the mem- 
bers of Pattusaluvar community ¢xclue 


1. (1966) 2 M.L.J. (S.C.) 13: AIR, 1965 
ae 1570; (1966) 2 S.C.J. 175: (1966) 2 An. W.R. 
z (1968) 2 M.L.J. 41. 
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‘sively that they alone owned the temple 
and were worshipping the deities of the 
‘temple and that it was a private temple 
‘which belonged to that community resi- 
‘dents of the village. It was held that 
the suit claiming the relief on the basis 
that the provisions of the Act did not 
apply to the suit temple and as such 
was outside the scope of the Act, was 
barred by section 63 (a) read with 
section 108 of the Act, though the suit 
for rendition of accounts against the 
‘trustees of the temple appointed by the 
-members of the community was not 
‘barred. ; 


a0. Mr. Srinivasa Ayyar drew our 
attention to an unreported decision 
of a Bench of this Court in Agastht- 
appa Mudaliar v. Manicka Goundan 
and three others!, There, the suit was 
ffiled alleging that Sri. Ekambara- 
nathaswami temple at Se‘hupattu village 
-was a village temple constructed by the 
-villagers out of the collections made by 
them that they had allowed the second 
. defendant, who was one.. among ‘thie 
- villagers, to supervise the construction 
-on their behalf and Maintain accounts 
. and that while so, the second defendant 
arrogating to himself the position of a 
Yhereditary trustee had executed a settle- 
ment deed in favour of the first defen- 
.dant transferring his right to be a 
‘trustee, The suit was laid in a repre- 
. sentative capacity. The substantial 
_defence was that it was the ancestors of 
the second defendant that built the 
temple, that the trusteeship of it had all 
along vested in the second defendant's 
‘family and that the first defendant, who 
was the only descendant of the family, 
-was entitled to obtain the trusteeship 
from the second defendant. The trial 
Court upheld the claim of the plaintiffs 
and granted a decree declaring that the 
‘transfer of trusteeship by the second 


defendant in favour of the first 
defendant was invalid. In appeal, 
the first. appellate Court too 


. the view that the suit was not maintain- 
. able, by reason of section 93 of the 1951 
Acte In that view, the appellate Judge 

returned the plaintfor presentation to 

the Deputy Commissioner. Dealing with 
-the correctness of this order, Rama- 
-chandra Iyer, G.J., who delivered the 
Se ae 


1. S.A.No, 117 of. 1959. 
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judgment on behalf of the Bench, 
observed that the suit was maintainable. 
The learned Chief Justice further 
observed :— . 


“ There can be no doubt if the only 
matter in dispute is whether a parti- 
cular party is a hereditary trustee ofa 
religious endowment or not, such a 
dispute can be decided only in accord- 
ance with the Act by the Deputy 
Commisioner in the first instance, But 
can it be said that in the instant case 
that the sole point for decision is, 
whether the second defendant is the 
hereditary trustee or not? That ques- 
tion can be answered only on an 
apprec‘ation of the true basis on which 
the suit is rested and the nature of 
the contention raised in the suit.’ As 
we sta‘ed earlier the plaintiffs claimed 
the suit tenple as belonging to the 
villagers. The dispute is one about 
the title to the temple and its propere 
ties, The suit is one for possession and 
the substantial issue is whether the 
contesting defendant’s possession is 
lawful, For a consideration of that 
issue it matters little whether the 
second defendant is a hereditary 
trustee Or only an ordinary trustee, 
for even if he were the latter his 
possession Will be lawful and the 
plaintiffs cannot recover possession... . 
But a question which arises incident- 
ally cannot oust the -jurisdiction of 
the civil Court to decide the suit, 
particularly when the substantive rehef 
of the declaration of the invalidity of 
title and possession can only be 
granted by that Court, We are of 
opinion that the learned District Judge 
erred in holding that the suit is not 
cognisable by the civil Court.” 


It would be seen from the facts that the ` 
Bench has merely reiterated the position 
that acivil Court has jurisdiction to 
decide whether a particular institution 
is a public temple or not where such a 
question arises Only incidentally to the 


other disputes. 


xz. In the instant case, as we have 


‘already pointed: out, the plaintiffs clatm 


to be hereditary trustees along with 
defendants 3 and 4. According to them, 
the office of hereditary trustee has 
devolved from generation to generation 
only in their family, and it is only on 


` 
g z 
‘ 


the basis of such assertion of title that 
the relief of possession is asked for from 
defendants 1 and 2. It is true that 
they have not in so many words asked 
for a declaration that they and defend- 
ants 3 and are hereditary trustees. 
But the defence of the first defendant is 
that the office is not hereditary, that, 
on the other hand, the office has been 
filled up by the. Area Committee previ- 
ously and subsequently by the Board and 
that only by virtue of such appointment, 
he, the first defendant, 1s continuing in 
possesion. The fact that the Deputy 

ommissioner cannot grant the relief of 
pəsses;ion is not a ground to hold that the 
‘uit is maintainable. The form of relief 
‘snot the sole criterion to decide the 
question of maintainability of the suit. 
By ingenious drafting of the plaint, the 
necessary relief of declaration that the 
plaintiff and defendants 3 and 4 are 
hereditary trustees is omitted. But on a 
reading of the plaint as a whole, it 
wresist'‘bly follows that only if the 
plaintiffs establish that they and defen- 
dants 3 and 4 are-hereditary trustees, 
they can succeed ‘in ge‘ting the reliefs 
asked for. One ofthe main issues that 
arises for consideration is whether the 
plaintiffs and defendants 3 and 4 are 
hereditary trustees. For deciding that 
issus, Express provision is made in sec- 
tion 63 of the Act, and the trial Court 
rightly held that the suit is barred by 
section 108 of the Act. 


ua. In the result, the appeal fails and 
is dismissed with costs. 


P.S.P. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—V, V. Raghavan, F. 
Nagammal and others .. Appellants” 
D. f 

Ayyavu Thevar and others Respondents. 
Transfer of Property Act (IV of 1882), 
section 55 (2), 
immovable property—Defect in title—Purchaser 


rescinding contract—Return of purchase-money 
-— Buyer entitled to charge on the property. 


e 





Section 55 of the Transfer of Property 
Act, deals with the rights and liabilities of 





*S.A. No. 1245 of 1970. 
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(6)— Agreement of sale of 
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buyer and seller both before completion 
and after completion of a contract of 
sale, 


Even if the buyer was aware of the defect 
in title of the vendor at the time of the 
contract, he will be entitled to claim a 
return of the purchase-money under 
section 55 (2) of the Transfer of Property 
Act, Section 55 (6) has application only 
to the rights of the parties prior to the 
execution of the sale deed. 

[ Paras. 8, 9 and 11,] 


Where the contract goes off by reason of 
the default of the seller and without any 
default on the part of the buyer, the 
buyer does not lose his charge. After 
the amendment in 1929 in clause 55- 
(6) (b), the charge can be enforced not 
only egainst the seller but against all 
persons ‘claiming under him irrespective 
of notice, 

{ Paras, 12 and 13.] 


Cases referred to: 


Meenakshinada Deikshatar v. Murugesa 
Nadar and another, (1969) 1 M.L.J. 4743 
Wythes v. Lee, (1855) 61 E.R. 954; M, K. 
Sundararamier v.C.M.V. Krishnamachary and 
ie (1965) 2 M.L.J. 478: 78 L.W. 456: 


„R. 1966 Mad. 3303 Adhikesavan 
Naidu’ v: Gurunatha Gheitiar, (1917) 32 
M.L.J. 180 : 40 Mad. 338 (F.B.); 


Kathamuthu Pillai v. Subramaniam Chettiar, 
50 M.L.J. 228: A.ILR. 1926 Mad. 569; 
Krishnaswaini Rao v. Srinivasa Desikan, 
71 M.L.J. 850: A.I.R. 1937 Mad. 261. 


Appeal against the Decree of the Court of 
the Ist Additional Subordinate Judge, 
Madurai, in Appeal Suit No. 605 of 
1968, preferred against the decree of the 
Court of the 2nd Additional District 
Munsif of. Madurai Town, in Original 
Suit No. 323 of 1966. 


K. Sarvabhauman and T. R. Mani, for 
Appellants. 


Gopalaratnam and P. N. Venugopal, for 
Respondents. 


The Gourt delivered the following 


JupGMENT.—Defendants 1 to 3 are the 
appellants, The question that arises for 
consideration in the Second Appeal is 
whether’ the plaintiffs-purchasers are 
entitled to a refund of the advance paid 
in respect of an agreement of sale which 
féll through due to the defect in title of 
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the defendants-vendors and in case the 


plaintiffs are entitled to a refund whether | 


a charge could be created on the pro- 
perty covered by the agreement of sale, 


2. The facts of the case are as follows: 
The first defendant through her husband 
Kesava Naidu and her brother one 
Nagasami Naidu negotiated for the sale 
of the suit property to the plaintiffs and 
on 26th May, 1944 the plaintiff and the 
first defendant entered into an agreement 
of sale in respect of the suit property 
whereby the first defendant agreed to 
sel] the suit property for Rs. 9,085 to 
the plaintiffs and in pursuance of the 
said agreement, the plaintiffs paid an 
advance of Rs. 1,500 to the first defendant. 
Under the terms of the said agreement 
the sale was to be completed within 5 
months and the first defendant asserted 
and declared in the said agreement that 
she was solely and absolutely entitled 
to the suit property and on the said repre- 
sentation of the first defendant the plain- 
tiffs entered into the agreement of sale, 
On a scrutiny of the titie deeds it became 
clear that the first defendant was entitled 


only to a life interest in the suit property. 


Thereupon the plaintiff called upon the 
first defendant to return the advance of 
Rs, 1,500 along with a sum of Rs. 200 
by way of damages to which the first 
defendant sent à reply refusing to return 
the advance amount and repudiating 
the claim for damages and putting for- 
ward various frivolous objections. The 
first defendant therezfter sold the suit 
property to defendants 2 to 4. The 
present suit is for recovery of the 
advance amount of Rs. 1,500 aiong 
with the claim for damages of Rs. 200 
with a charge on the suit property in 
respect of the advance paid. The plain- 
tiffs further claimed interest on the 
advance amount from the date of the 
agreement, 


3. The first defendant. filed a written 
statement admitting the suit agreement, 
but contending that the suit agreement 
was entered into after a full scrutiny 
of the title deeds, that no warranty of 
title was given to the plaintiff and that 
the agreement was entered into with the 
frll knowledge of the limited rights 
which she had in the property and that 
she was willing to perform her part of 
the contract within the stipulated period 
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and that the default, if any, was only 
with the plaintiff and that defendants: 
2 to 4 are necessary parties to the svit, 


o — : 
4. Defendants 2 and 3 have filed’ a 


separate written statement denying know- 
ledge of the agreement of sale and con- 
tending that they are unnecessary parties — 
to the suit, 


5. The trial Gourtheld that the piaintifis 
buyers had entered into the agreement 
of sale withfull knowledge of the defect 
in the titie of the vendor and that there 
was no implied warranty of title and 
that consequently the first defendant is 
entitled to forfeit the entire amcunt of 
Rs. 1,500. In the result, the suit was. 
dismissed, 


6. On appeal the decision of the trial 
Court was- reversed and the appellate 
Court held that the sum of Rs. 1,500 
paid by way of advance is part of the 
purchase-price and that the said amount 
is refundable, As regards the claim for 
damages, the appellate Court- found. 
that the plaintiffs entered into the agree- 
ment of sale with knowledge of the 
imperfect title of the first defendant and 
therefore are not entitled to claim any 
damages as such from the first defendant.. 
On the question of charge claimed over: 
the suit property, the appellate Court 
held that defendants 2 to 4 purchased 
the suit property on reth February, 
1965 long after the agreement of sale 
and a charge fcr the amount of Rs, 1,500- 
with interest thereon from December,, 
1964 till date of payment was created. 
over the suit property, 


7. In the Second Appeal filed against 
the said judgment the learned Counsel 
for the appellants contends that the 
plaintiff is not entitled to refund of 
advance paid and that in any event the 
decree creating the charge over the suit 
property is wrong. From a perusal of 
Exhibit A-1 it is clear that the sum of 
Rs, 1,500 was paid by way of advance 
and the balance of the sale-price was 
agreed to be paid within 5. months. 
The said sum of Rs, 1,500 is not by way: 
of deposit or earnest money, but part 
of the price agreed to be paid, It is 
true that what is called ‘‘advance’” 
may be a deposit and what is termed as 
““deposit”” mey ultimately be proved to. 
be an advance and that mere descrip-. 


1) 


tion by the parties cannot conclude such 
matters, It is the intention of the 
parties gatherable from the agreement 
that has to be looked into, The express 
terms of the contract leave no room for 
doubt that the sum of Rs. 1,500 paid 
was only by way of advance and that 
the said sum was not paid either as 
deposit or earnest money, A reference 
to the judgment of Ramaprasada Rao, J. 
in Meenakshinada Deikshatar v. Murugesa 
Nadar and another+, may be made in this 
connection. 


8. Although the vendor in the present 
case had a life interest in the suit property, 
she purported to convey an absolute 
title to the purchaser, Even if the buyer 
was aware of the defect in title of the 
vendor at the time of the contract, he 
will be entitled to claim a return of the 
purchase-money under section 55 (2) 
of the Transfer of Property Act. The 
plaintiffs, therefore, are entitled to a 
refund of the advance paid under the 
suit agreement, 


On the question of charge claimed by 
the plaintiffs, the position is as follows: 
Under section 55 (6) (b) of the Transfer 
of Property Act, itis provided that the 
buyer is entitled, unless he has impro- 
perly declined to accept delivery of the 
property, to a charge on the property, 
as against the seller and all persons claim- 
ing under him, to the extent of the seller’s 
interest in the property, for the amount of 
any purchase-mcney paid by the buyer 
in anticipation of the delivery and for 
interest on such amounts. The learned 
Counsel for the appellants contends that 
the purchasers have improperly declined 
to accept delivery of the property and 
therefore the buyers are not entitled to 
the charge under section 55 (6) (b) 
of the Act, The further contention of 
the learned Counsel is that section 55 (6) 
of the Act will apply only when the 
transaction is completed by the execution 
of a sale deed end in the present case the 
seller not having executed a sale deed, 
the above provision is inapplicable, 


9. Section 55 of the Act deals with 
rights and liabilities of buyer and seller 
both before completion and after com- 
pletion. 





1. (1969) 1 M.L.J. 474. 
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10. The principle laid down in section 55 
(6) (b) of the Transfer of Property Act 
is based upon the English law that a 
purchaser has got a lien for the money 
paid by him on the vendor’s interest 
when the contract goes off, In Wythes v. 
Leet, Vice-Ghancellor Kindersley observ- 
ed as follows: 


“Suppose a person, absolute beneficiat 
owner in, fee of an estate, contracts to 
sell it, and the purchaser pays the 
deposit in part payment of the 
purchase-money, and by reason of the 
vendor being unable to make a title or 
from any other reason, not being 
misconduct on either side the contract 
goes off and cannot be completed; has 
‘the purchaser a lien on the estate for 
his deposit ?” 


This question was examined by tke 
learned Vice-Chancellor from three 
different prints of view :— 


(1) With reference to natural justice, 
irrespectively of any specific rule of 
law, it does appear to me that 
it is consistent with natural justice, 
that if a purchaser, on the faith of 
the contract being completed, and the 
estate becoming his, has advanced 
monty in part payment fcr 
the purchase and he has advanced it 
under circumstances which entitle 
him to say, ‘if you cannot complete 
not only are you bound to give me 
back my money, but I have a right 
ta a lien on the estate’, 


(2) With reference to the general law 
of this Gourt I do not mean with 
reference to decided cases, but to the 
general law and principles of this 
Gourt: This is clear. that the vendor, if 
he has parted with the estate to the 
purchaser before he has got his money, 
has a lien for it on the estate; that is. 
unquestionable, Now, does the right 
of the purchaser, if the contract goes 
off, stand in principle on the same foot- 
ing as that of the vendor? The only 
distinction that occurs to me is this: 
the vendor when he contracts to sell 
his estate is owner; he has the estate 
in his own control, and when he con- 
tracts to sell, his right is to say, ‘I will 
convey the estate when the purchase- 





1. (1855) 61 E.R. 954, 
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money is paid, but till that is done I 
wild not concey it’; that creates a lien 

. of itself, very analogous to the common 
law lien, and that lien, which exists 
before conveyance, still continues; 
it is not a new, but the same lien. 
But with regard to the purchaser, he 
has not the estate in his possession, 
and his lien is not in its origin the 
same sort oflien as thatof the vendor. 
But when a contract is made, and then 
goes off, it. appears to me that, in 
principle and justice, the equity of the 
purchaser to a lien on the estate ought 
to stand on as good a footing as the 
lien of the vendor after conveyance.. ; 
and 


(3) The third with reference to the 
authorities and it appears to me that 
they are in favour of the lien. Some 
authorities were referred to by the 
learned Vice-Chancellor.” 


1x. In M. K. Sundararamier v. G. M. V. 
Krishnamachary dnd another!, Venkataraman, 
J., dealing with section 55 (6) (4) of the 
Act observed as follows: 


“The provisions of section 55 (6) (b) 
af the Act can be availed of by the 
buyer before the sale deed is executed 
and cannot be availed of by him after 
the sale deed isexecuted because if 
the sale deed is executed, the title 
would pass to the buyer and there is 
no point in giving a ‘charge over the 
purchase money on the property which 
has become that of the buyer, The 
provision can have meaning only in 
a case where the title has not yet passed 
to the buyer in respect of the purchase 
money or any portion thereof paid by 
him”. 
The learned Judge referred to the earlier 
decisions of this Gurt vig. Adhikesavan 
Naidu v. Gurunatha Ghettiar?, Kathamuthu 
Pillai v. Subramaniam Ghettiar® and 
Krishnaswami Rao v. Srinivasa Desikan*, 
I have, therefore, no hesitation in coming 
to the conclusion that the plaintiff- 
buyer is entitled to a charge on the seller’s 
interest in the property agreed to be sold. 
Ir am of opinion that section 55 (6) has 


1. (1965) 2 M.L.J. 478 i 78 L.W. 456 : AT. 
R. 1966 Mad. 330. ; 
2. (1917)32M L.J. 180 : 40 Mad. 338 (F.B.) 
3. ALR. 1926 Mad. 569: 50 M L.J. 228. 
4. 71 M.L.J. 850 : ALR. 1937 Mad. 261. - 
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application only to the rights ofthe parties 
prior to the execution of the sale deed, 


12. The further contention of the learned 
Qounsel for the appellants is that the 
words “‘unless he has improperly declined 
to accept the delivery of the property” 
occurring in the first part ofsub-clause (b) 
of section 56 of the Act negative the 
buyer’s claim for a charge, as he has 
improperly declined to accept the delivery 
of the property, Where the seller fails 
to make out a marketable title at the 
time fixed for completion of the contract of 
sale resulting in the buyer putting an 
end to the contract, it cannot be said 
that the buyer has improperly declined 
to accept the delivery and therefore 
deprive the buyer of the charge under 
this clause. In other words, where 
the contract goes off by reason of the 
default of the seller and without any 
default on the part the buyer hedoes not 
lose his charge. 


13, The next question for consideration 
is whether the charge could be enforced 
against defendants 2 to 4, who are pur- 
chasers of the suit property. .The con- 
tention is that they are purchasers with- 
out notice. of the prior agreement of sale 
in favour of the plaintiff and therefore 
the plaintiff is not entitled to the charge, 
Section 55 (6) (b) of the Act creates a 
charge on the property as against his 
seller and all persons claiming under 
him. The Amendment in 1929 in clause 
55 (6) (6) omits the words ‘with notice 
of the payment’ occurring in the section 
after the words ‘persons claiming under 
him’. Before the amendment the buyer’s 
charge could not be enforced against the 
transferees without notice. After the 
amendment the charge can be enforced 
not only against the seller but against 
all persons claiming under him irres- 
pective of notice, I am, therefore, of 
opinion that the charge can be enforced 
against the vendor’s interest in the suit 
property notwithstanding the sales in 
favour of defendants 2 to 4. This will be 
made clear in the decree, 


14. The result is that there is no sub- 
stance in any of the contentions put for- 
ward. by the appellants. The judgment 
and decree of the lower appellate Court 
is confirmed subject to making the decree 
clear regarding the charge, The second 
appeal fails and the same is: dismissed, 


Tj’ MADHAVA KRISHNAN V. THANGAPERUMAL (Krishnaswamy Reddy, 7.) 


There will be no orders as to costs, 
No leave. 

S.J. Appeal 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT:—N. Krishnaswamy Reddy, J. 
K, M. Madhava Krishnan.. Petitioner” 





v. 
K, V. Thangaperumal and others 

. - Respondents, 
Givil Procedure Gode (V of 1908), 


sections 115 (2) (2) and (14), 151 and 
Order 20, rule 19—Partition suit—Final 
decree stage reached—Application under Order 
21, rule 18 —Order—Appeal or -revision at 
the stage of final decree—‘‘Order’’ is not one 
under section 2 (14), Civil Procedure Code, 
but “‘decree?’? under section 2 (2), Givil 
Procedure Gode? ` 


When the stage of preliminary decree 
had passed in a partition suit and it had 
reached the stage of final decree and the 
shares and liabilities of the parties had 
been determined, but on an application 
made in that behalf the extent of the 
liabilities was ascertained and order 
‘passed, such order must be construed as a 
final decree, There can be several final 
decrees depending on the circumstances 
each case, An adjudication between 
the parti¢és which conclusively deter- 
mined the rights of parties in respect of 
the extent of liabilities by ascertaining 
and determining the exact amount pay- 
able by one party to the other must be 
considered as an order enforceable and 
executable as aaecree, An appeal alone 
will lie against the order and not a 
revision. 

[Paras. 11 and 12]. 


The office was right in: returning the 
S. R. as not maintainable as a revision 
petition. 

[Para, 12], 
Petition sought to be presented to the 


High Covrt under section 115 of Act V 
of 1g08 to revise the Order of the Court 





*S.R.C.R.P No, 45277 of 1972. 
27th September, 1972. 
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of the Princip: 1 Subordinate Judge, Erode 
dated 18th Janvary, 1972 and made in I.A. 
No. 289 of 1965 in O.S. No: 87 of 1956. 


R. Gandhi, for Petitioner. 


The Covrt made the following 


Orver.—This S. R. is sought to be filed 
by the plaintiff as a Civil Revision petition 
to revise the order of the Subordinate 
Judge, Erode, in I.A. 1vo. 289 of 1965 
in O.S. No. 87 of 1956. The suit is one 
for partition. Defendants 102 and 115 
belonged to the branch of the first 
defendant. The office raised an objection 
and hence it is posted before me for 
orders, 


2. It will be relevant to note briefly the 
facts of the case: One Marimuthuv 
Pillai who owned a large extent of pro- 
perties, died on 19th April, 1953, lezving 
two wives and children. His first wife 
had two sons who are the first defendant 
and husband of the third defendant. 
Defendants 102 and 155 are the tons of 
the first defendant. The daughters of 
the third defendant are defendants 4 and 

. The second wife of Marimuthu 
Pillai is the second defendant. Her son 
is the plaintiff. An interim final decree 
was passed in respect-of the reliefs prayed 
for. The foilowing terms of the decreé 
may be relevant for consideration: 


4. the plaintiff and the defendents 1 to 
g are each entitled to 1/4th share in 
the ‘Œ schedule items covered by 
Exhibit A-1 excluding the movables 
taken from the safe in house No. 76, 
Gauvery Road, Karungapalayam; 


The Motor cycle claimed by the 
‘102nd defendant and 10 H.P. electric 
-motor puvmp claimed by the 89th 
defendant ‘also belong to the family 
and these defendants have no title 
over these two items. 


6. The fixed deposit receipts in the 
name of Rajagopalan Pillai to the 
extent of Rs. 86,000 belong to the grd 
defendant. The plaintiff and the Ist 
defendant are also entitled to the fixed 
deposits for the like amount which 
they have already cashed and realised. 
- The end defendant shall not be 
entitled to the sum- of Rs. 86,000 
for her share as she has taken 
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it by way of cash amounting Rs. 73,000 
and’ also two promissory notes for 
Rs. 13,000 executed by Svbbaraya 
Pillai. 


The more relevant clause in the decree 
is this: 


7. The 2nd defendant shall be liable 
to account for the income from the 
immovable properties she has received 
and other outstandings collected by 
her after the death of Marimuthu 
Pillai as well as the jewels that belong 
to the family”. 


3. The aggrieved parties to the above 
decree preferred three appeals to the 
High Court. The High Gourt dismissed 
the appeals after slightly modifying the 
decree of the lower Court. The High 
Court observed that defendants 102 and 
115, the sons of the first defendant, who 
have since become divided from their 
father are entitled to 1/3rd share each 
in the cash and other movables that will 
be allotted to the share of the first defen- 
dant and the share of defendants 102 and 
115 could be worked out in the same 
suit, 


4. Defendants 102 and 115 therefore 
filed I.A. No. 289 of 1965 under Order 20, 
rule 18 and section 151, Givil Procedure 
Ghde, for directing respondents 1 and 5, 
the children of the second defendant, 
who were impleaded as legal representa- 
tives of the second defendant after her 
death, to render account of the’ income 
from the immovable properties the second 
defendant had received and their out- 
standings collected by her after the death 
of Marimuthu Pillai as well as jewels 
that belorig to the family and pay 1/6th 
shave of the amount found due to them. 


5. In respect of the cash of Rs. 73,000 
kept in the iron safe and another sum 
of Rs. 13,000 relating to promissory notes, 
the lower Corrt held that defendants 102 
and 115 are entitled to 1/1gth share. 
As regards the income from the 
immovable properties, the lower Court 
held that the second defendant had 
realised not tess than Rs. 25,000 as 
income and she was liable to pay the 
proportionate share due to defendants 
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102 and 115. In respect of the family 

jewels, the lower Court held that the 
second deféndant was not liable to 
account for the same. In the result, 
the lower Court held that defendants 
102 and 115 were entitled to Rs. 18,500 
for their share. This order was passed 
on 18th January, 1972. It was adjourned 
for payment of Court fees by the said 
defendants to gist January, 1972. It is 
stated that the Court fee was paid and 
the decree was passed, 


6. This S. R. was filed in July, 1972, 
subsequent to the payment of CGourt-fee 
and passing of the decree, 


7. This S. R. was returned by the office 
Pointing out that a revision would not 
lie and that an appeal alone would lie 
in view of a final decree having been pas- 
sed in the matter and the amount due 
as per accounting having been ascertain- 
ed and détermined. It is the contention 
of the office that the Order passed inJ.A. 
No. 289 of 1965 is a decree within the 
meaning ofsection 2 (2), Civil Procedure 
Gode, and that it would, therefore, be 
appealable as a decree, 


8. The learned Gounse! for the peti- 
tioner répresented that the suit for parti- 
tion had been disposed of and a final 
decree had also béen passed and that 
the present petition was filed by the sons 
of the first defendant under Order 20, 
rule 18 and section 151, Civil Procedure 
Code, only to work out their rights and 
obtain their share and while doing so, 
they also asked for accounting in regard 
to the income from the family properties 
outstandings, jewels etc. It is contended 
by the petitioner that Order’ 20, rrle 18, 
Civil Procedure Code, provides for a 
preliminary decree being passed under 
certain circumstances and there was no 
scope for such a preliminary decree in 
view of the facts of the case and the lower 
Court acted with ut jurisdiction in 
entertaining the petition end mak'ng 
orders thereon. In other words, it is 
the contention of the petitioner that the 
order passed in I.A. No. 289 of 1965 must 
be deemed to be an order and not a 
decree within the meaning of section 2 
(2), Civil Procedure Code. 


9. The question, therefore, that arises 
for consideration is whether the order 
passed-in I.A. No. 289 of 1965 is an order 


1) 


within the meaning of section 2 14), 
Civil Procedure Gode,or a decree within 
the meaning of section 2 (2), Civil Pro- 
cedure Code. 


10. Section 2 (14), Civil Procedrre Gade, 
defines ‘Order’ as the formal expression 
of any decision of a civil Gourt which is 
not a decree, ‘Decree’ is defined in 
section 2 (2), Civil Procedure Gode, as 
the formal expression of an adjudication 
which conclusively determines the rights 
of the parties with regard to all or any of 
the matters in controversy in the suit and 
may be either preliminary or final, but 
shall not include any adjudication from 
which an appeal lies as an appeal from 
an order, or an order of dismissal for 
default, © 


11. The application before the lower 
Gourt was filed under Order 20, rule 18 
and section 151, Givil Procedure Code, 
It is rather curious that the’ Gounsel fcr 
the petitioner would now state that 
that application should not have been 
entertained under Order 20, rule 18, 
Givil Procedure Code, by the lower 
Gourt though the petitioner himself had 
filed the application under the said order, 
There cannot be any doubt that Order 20, 
rule 18, Civil Procedure Code, deals 
only with the passing of the preliminary 
yaecree, There cannot be any dispute 
that the stege of the preliminary decree 
has passed in the suit and it has come to 
the stage of finaldecree, The shares and 
liabilities of the parties have been deter- 
mined; bu: on this application, the extent 
Jof the liabilities has been ascertained and 
an order has been passed to that effect. 
It must, therefore, be construed as a 
final decree, There cen be several final 
decrees depending upon the circumstances 
of each case, The order in I.A. No. 289 of 
1965 is, therefore, an adjudication between 
the parties, which conclusively deter- 
mined the rights of the parties in respect 
of the extent of the liabilities by ascertain- 
ing and determining the exact amount 
payable by one party to the other, This 
order must, therefore, be considered as 
a decree enforcéable and executable as 
a decree, 


42. The learned Counsel for the peti- 
tioner contends that what wes ordered 
in the interlocutory Application wovld 
remain as an order till the Court fee was 
paid, In other words, the contention of 
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the learned Counsel was that the order 
will amount to a decree only efter the 
Gourt fee was paid. I am unable to see 
any substance in this point. If Court fee 
is not paid, the order will be a vseless one, 
which cannot be enforced or executed, 
Mere order which cannct be enforced 
does not affect the parties concerned. 
This point, however, does not arise in 
this case as the Court fee was paid and 
this petition was filed long subsequent 
to the payment of Court fee, I am, 
therefore, of the’ view that the order 
passed in I.A. No. 289 of 1965 is a fina’ 
decree and that an appeal alone will lie 
against the said decree, The revision 
petition is not maintainable. The office 
was right in returning the S. R. to the 
pétitioner as not maintainable as revision 
petition. Ordered accordingly. The 
office may receive thisasan appeal after 
collecting the Court fèe. 


P.S.P. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PrEsENT:—V, V. Raghavan, F. 


M/s. Kirorimal Kashiram 
Appellant” 


——— Ordered accordingly. 


U. 


B. R. Venkatachalapathy Chettiar 
(Sole Proprietor of B. R. Venkata- 
chalapathy Chettiar and Sons) 

.. Respondent. 


Sale of Goods Act (If of 1930), section 54 (2) 
—Gontract for sale of gram—Advance paid 
by buyer—Buyer cancelling contract—Resale of 
gram by seller—Buyer whether liable for the 
difference between sale price and contract 
price. 


Where the property in the goods did not 
pass to the buyer, the resale by the seller 
cannot be at the risk of the purchaser, 
Hence it is not open to the seller to claim 
the difference between the contract price 
and the price which the goods fetched at 
the resale, [Para, 6]. 


Cases referred to: 


Shree Hanuman Gotton Mills and others v. 
Tata Aircraft Lid., (1970) 1 S.G.W.R. 





. *S A. No. 367 of 1970. Gth October, 1972 


280 


199; Ambalavana Chettiar @ Go. v. Express 
Newspapers Ltd., AIR. 1968 S.C. 741: 
(1968) 2 M.L.J. (S.C.) 34 : (1968) 2 
An.W.R. (S.C.) 34 : (1968) 2 S.CLR. 
239 : (1968) 2 5.G.J. 259. 


Appeal against the decree of the Court of 
the Subordinate Judge of Salem in 
Appeal Suit No. 88 of 1968, preferred 
against the decree of the Court of the 
District Munsif of Salem in Original 
‘Suit No. 614 of 1965. 


R. Vedantam and M. Srinivasan, for 
Appéllant, ` 


V. P. Raman and N. R. Ghandran, for 
Respondent, 


The Qourt delivered the following 


J UDgMENT.— The defendant is the appel- 
lant. The suit is for return of advance 
paid by the plaintiff. 


2. The plaintiff’s case is that he is a 
grain merchant carrying on business in 
Salem, that on 28th September, ‘1964, 
the defendant, who is doing businéss at 
Bangalore Qity, made an offer to the 
plaintiff on phone to sell a ready bility 
of gram consignment, consigned from 
Uchana to Bangalore at the rate of 
Rs. 104 per bag 93 Kg. gross F.O.R. 
(Biliticut) despatching station, that the 
plaintiff accepted the offer and confirmed 
the same by telegram dated 29th Septem- 
ber, 1964, directing the defendant to 
forward the railway receipt-along with 
the: hundi drawn in his name through 
Bank, that on the same day at the request 
of` the defendant, he sent a sum of 


Rs. 10,000 by way of advance, 
that he sent it by a draft’.on the 
Canara Banking Corporation Ltd., 


enclosed in his letter in full confirmation 
of the agreement and calling upon the 
defendant to draw hundi with the relative 
railway receipt, that there was no reply 
from the defendant, that on 3rd October, 
1964, the plaintiff reminded the defendant 
stating that the agreement would become 
automatically cancelled if there was any 
unnecessary delay in drzwing the hundi 
and that the defendant failed to reply 
even to this letter. It would appear that 
there was a Government ban on the 
export of gram out of the Punjab State. 
The plaintiff’s case is that the defendant 
taking advantage of the rise in prices 
sent a letter dated 15th October, 1964, 
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stating that the goods had arrived and 
calling upon the plaintiff to send a man 
with balance amount, that the defendant’s 
silence till 15th October, 1964, amounted 
to an implied acceptance of the can- 
cellation of the contract by the plaintiff, 
that he sent a telegram dated 16th 
October, 1964, calling upon the defendant 
to return the advance paid, that the 
defendant wrote back on 17th October, 
1964, calling upon the plaintiff to make 
payment in Bangalore against delivery, 
that the said letter was received by the 
plaintiff on 20th October, 1964, that the 
plaintiff immediately sent a reply on 
20th October, 1964, that on 23rd 
October, 1964, the defendant sent a 
telegram stating that he had sold Uchna 
Gram 100 bags to which the plaintiff 
sent a reply telegram on 23rd October, 
1964, that the defendant sent a cheque 
for ‘Rs, 6,753.31 being the difference 
between the price for which the contract 
was agreed to and the price for which the 
goods were sold after deducting the 
difference from the advance of Rs, 10,000 
that the plaintiff received the said cheque 
on 27th November, 1964 and that imme- 
diately the plaintiff sent a telegram 
calling upon the defendant to remit the 
balance of Rs. 3,246.69, which the defen- 
dant refused to comply with, with the 
result the present suit was filed, 


3. The defendant’s contention is that 
the contract was concluded on 24th 
September, 1964, for the sale of one bility 
of gram consignment consigned from 
Uchana to Bangalore Rs. 104 per bag 
of 98 Kg. gross F,O.R., Biliticut despat- 
ching station, that the plaintiff accepted 
the offer of the defendant, that after 
giving credit to the advance of Rs. 10,000 
the defendant telephoned to the plaintiff 
stating that he would not draw hundi 
but insisted on payment of cash against 
delivery, that after the goods arrived the 
defendant called upon the plaintiff to. 
send his man with the balance of the 
sale price, that in the first week of 
October, 1964, the prices of gram fell and 
that the plaintiff in seeking to withdraw 
from the contract, sent a letter cancelling 
the contract, that the defendant was 
ready and willing to fulfil his part of the 
contract, that the silence of the defen- 
dant till 15th October, 1964 was due to. 
the non-arrival of the goods and not 
due to any implied acceptance of any 


Ij. 


cancellation of the contract, that the 
defendant took delivery of the goods 
debiting the amount against the plaintiff 
and sold the goods in open market for a 
total sum of Rs. 22,420.85 that there 
was a balance of Rs. 6,754-11 due to the 
plaintiff for which the defendant has 
sent a cheque on the Central Bank of 
India Limited in favour of the plaintiff 
for Rs. 6,753.31, that the plaintiff is 
not entitled to recover the balance of 
the amount claimed and that the defen- 
dants are residents of Bangalore and the 
Court at Salem has no jurisdiction to 
entertain the suit. 


4. The trial Gourt held that it had 
jurisdiction to entertain the suit, as part 
of the cause of action had arisen within 
its jurisdiction, that the contract between 
the parties was as alleged by the plaintiff, 
that the defendant committed the breach 
of the contract, as he had failed to-draw 
the hundi and that the plaintiff was 
entitled to get the refund of the advance 
paid. Inthe result, the suit was decreed, 


5. The defendant filed A.S. No. 88 
of 1968 to the Subordinate Judge of 
Salem. Before the Subordinate Judge 
the question of jurisdiction of the trial 
Court to entertain the suit was not chal- 
lenged, The only questions which were 
raised were, (1) whether it was the defen- 
dant or the plaintiff who committed 
breach of the contract and (2) whether 
the plaintiff was entitled to the refund 
of the amount claimed. The learned 
Judge held that it was the plaintiff who 
committed the breach of the contract, 
However, in considering the question 
whether the plaintiff is entitled to the 
refund of the advance, the learned 
Judge went into the question of the vali- 
dity. of the resale. The learned Judge 
held that the resale by the defendant 
of the goods is not valid and the property 
in the goods did not pass to the plaintiff. 
Even assuming that the property in the 
goods had passed to the plaintiff and 
that the defendant was entitled to re-sell 
the goods, the learned Judge held that 
the payment of Rs. 10,000 was only by 
way of advance and not as a deposit or 
a security and that the advance so paid 
could be recovered back by the purchaser 
even though the transaction of sale fell 
through owing to the purchaser’s default, 
unless the defendant established that the 
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money so paid was treated as security 
for the due fulfilment of the contract 
which the defendant was entitled to 
forfeit in case of purchaser’s default. In 
the view the learned Subordinate Judge 
took, the plaintiff was entitled to get the 
refund of the advance paid even though 
he had committed breach of the contract. 
In the result, the appeal was dismissed. 
The defendant has filed the above Second 
Appeal. 


6. The learned Counsel for the appel- 
lant relying upon the judgment of the 

Supreme Gourt in Shree Hanuman Cotton 
Mills and others v. Tata Aircraft Lid.1, con- 

tended that the amount of Rs. 10,000 
paid by the plaintiff must be treated 

as earnest money and that the defendant 

is entitled to forfeit the advance as the 

plaintiff committed default. In the plaint 
the sum of Rs. 10,000 paid by the plain- 
tiff was stated to be by way of advance 

and ‘this was not controverted in the 
written statement and the defendant did 
not say that the sum paid was the earnest 

money or deposit guaranteeing that the 
contract would be fulfilled. The ques- 
tion for consideration, therefore, is 

whether by reason of the resale held by 
the défendant-appellant, the defendant 
was €ntitled to claim the difference bet- 
ween the contract price and the price 
fetched at the resale, In the present 

case the property in the goods did not 

pass to the buyer. The railway receipt 
in respect of the goods was not transferred 
to the buyer. The property in the goods 
thus remained only with the seller. The 
question, therefore, that arisesis whether 
the seller is Entitled to resell the goods 
under section 54 (2) of the Indian Sale of 
Goods Act at the risk of the purchaser. In 
Ambalavana Chettiar and Gompany v. Express 
Newspapers Ltd.’ ?, it was held that a seller 
Can exercise the right provided under 
section 54 (2) of the Sale of Goods Act 
only if the property in the goods has 
passed to the buyer. In the present case 
the property in the goods did not pass 
fo the buyer and therefore the sale by 
the sellér cannot be at the risk of the 
purchaser, It, therefore, follows that 
it is not open to-the seller to claim the 


[ete ee nen 








1. (1970) 1 S.C.W.R. 199. 

2. (1968) 2 M.L.J. (S.C.) 34: (1968) 2An.W.R. 
(S.C.) 34 : (1965) 2S.C.R.239 : (1968) 28.6.3. 
259: ALR, 1968 S.C, 741. 
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[difference between the contract price and 
jthe prite which the goods fetched at the 
resale, 


4. The next question that arises is 
whether the plaintiff is entitled to the 
refund claimed. Out of Rs. 10,000 the 
defendant has admittedly refunded the 
‘sum of Rs. 6,753.31. The further ques- 
tion is whether the plaintiff is éntitled 
to the refund of the balance of Rs. 3,246.69, 
which is the subject-matter of the present 
suit, I have already indicated that the 
‘sum of Rs, 10,000 paid by the plaintiff 
was not as earnest money or security 
deposit but that it was paid only by way of 
advance. The view of the Courts below 
that the above sum is refundable to the 
plaintiff appears to be correct and this 
is in accordance with the view expressed 
in Shree Hanuman Gotton Mills and others v. 
Tata Aircraft Lid.2. 


8. In the result, the Second Appeal fails 
and is dismissed, There will be no ordér 
as to costs, 


‘No leave. 

S.J. —— Second appea 
dismissed. 

IN THE HIGH COURT OF JUDI- 

CATURE AT MADRAS. 

Present:—V. V. Raghavan, 7. 

‘Parameswaran Tampi Petitioner ® 

Oe 

-Mahadevan Pillai Respondent 


:Givil Procedure Gode (V of 1908), section 115, 

Order 5, rule 17—Suit on promissory note— 
Summons refused by defendant—Ex parte decree 
passed—Petition to set aside ex parte decree— 
Knowledge of the suit cannot be presumed 
because the summons was refused. 


A filed a suit on a promissory note 
against B. Summons was returned with 
the endorsement that B refused to receive 
the summons. An ex parte decree was 
‘passed against B. B thereafter filed 
a petition to set aside the ex parte decree, 


Held: From the circumstance that the 
summons was refused, knowledge of the 


T. (1970)1S.C.W.R. 199. `- 
*CR.P. No. 2357 of:197f. —- : 
. ` 27th October, 1972. 
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suit in which the summons was issued 
cannot be presumed, Since the summons 
had not been dulyserved on B in accord- 


-ance with law and the procedure under 


Order 5, rule 17, Civil Procedure Gode, 
had not been followed, B was entitled 
to have the ex parte decree set aside. 


[ Para. 7.] 
Cases referred to : 


Sri Krishna Rice Mills, A Firm by partner 
M. R. M. K. Ghidambaram Pillai v. P. 
Rajagopala Kanar, (1958), 2 M.L.J. 143: 
A.I.R. 1958 Mad. 522; Murugayyan 
Kangiar v. Marudayyammal, (1956) 2 
M.L.J. 86. - . 


Petition under section 115 of Act V of 
1908 praying the High Gourt te revise 
the order of the Gourt of the Subordinate 
Judge, Padmanabhapuram, dated 27th 
August, 1971 and made in G. M. A. No. 
1g of 1970 (I.A. No. 1303 of 1969 in 
O.S. No. 414 of 1963, District Munsif 
Court, Padmanabhapuram). . 


P. Ananthakrishnan Nair, for Petitioner. 
A, Sundaram Iyer, for Respondent, 
The Court made the following. 


Orver.—The defendant is the petitioner 
herein. The revision petition arises out 
of proceedings seeking to set aside an 
ex parte decree passéd against him in 
O.S. No. 414 of 1963 on the file of the 
Additional District Munsif, Padma- 
nabhapuram. 


2. The petitioner’s contention is that 
he is a defendant in O.S. 414 of 1963, 
that the respondent filed the suit on an 
allaged promissory note, dated 23rd 
December, 1960, that he did not execute 
the promissory noté, that he did not 
receive any money thereunder, that 
the respondent obtained an éw parte 
decree on 7th January, 1964, without his 
knowledge of the suit, that he had know- 
ledge of the suit only on 24th August, 
1969 when a process was served on him 
from the District Munsif’s Court, Kuzhi- 
thurai, in the execution proceedings, that 
he did not receive the suit summons, 
that he did not refuse to receive the suit 
summons, that the €ndorsement of the 
postman on the lettér enclosing the suit 
summons that the defendant refused to 
receive summons is false, that there is 


1) 


no proper service of summons, that there 
is no affixture of summons either by the 
process server or by the post peon, that 
he had no knowledge about the case or 
the decree till 24th August, 1969 and that 
the present application, out of which the 
present revision petition arises, was filed 
soon after, 


3. The respondent-plaintiff filed a 
counter contending that the defendant 
was fully aware of the decree passed in 
the case, that summons was sent to him 
through post as per the order of Gourt, 
that the défendant refused to accept the 
‘summons sent through post, that the 
defendant borrowed Rs. 1,200 from the 
plaintiff and executed a promissory note 
therefor in his own handwriting and that 
there is no sufficient ground to set aside 
the ex parte decree and restore the suit to 
file. 


q. The trial Court dismissed the appli- 
cation holding that the defendant when 
he refused to receive the suit summons 
Exhibit B-1, must be deemed to have 
knowledge of the suit and further that 
when he gave evidence in a Criminal 
case, G.C. No. 3247 of 1968, on the file of 
Sub-Magistrate, Eranie], he had admit- 
ted knowledge about the suit. 


§. The defendant filed C.M.A. No. 

19 of 1970, before the Subordinate Judge, 
Padmanabhapuram. The learned Judge 
while réferring to the decision in Sri 
Krishna Rice Mills, a firm by Partner M. R. 
M. K. Ghidambaram Pillai v. P. Rajagopala 
Konar? sought to distinguish that case 
on the ground that the summons in that 
case was not taken to the defendant direct 
but to his manager who refused to receive 
the summons and that there is no evidence 
in that case that the manager told the 
defendant about the refusal to receive 
the suit summons, and consequently, 
that decision has no application to the 
facts of the present case. 


6, The present revision petition is filed 
against the ordér of the learned Subordi- 
nate Judge in G.M.A. No. 19 of 1970. 


7. The contention of the learned Counsel 
for the defendant-petitioner is that the 
Summons in the suit has not béen duly 
served, that the defendant hasno know- 





$ $ (1958) 2 M.L.J. 143 : A.LR. 1958 Mad. 
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ledge of the suit and that the proceed- 
ings in the suit have to be reopened. 
This contention is well founded. In my 
view, the ground on which the learned 
appellate Judge sought to distinguish 
the decision in P. Rejagopala Konar’s case}, 
is not sound. From the circumstance 
that the summons was refused, knowledge 
of the suit in which the summons was 
issued cannot be presumed, It is unneces- 
sary to refer to the decisions on the point. 
I may, however, refer to the decision of 
Rajamannar, C.J.in Murugayyan' Kangiar v. 
Marudayyammal®, in this connection. In 
the instant case the summons was not 
duly sérved in accordance with law and 
the procedure under Ordér 5, rule 17, 
Givil Procedure Code, was not followed. 
I am of opinion that the defendant was 
not duly served and the petitioner is 
entitled to have the ex parte decree passed 
against him set aside, 


8. The revision petition is, therefore, 
allowed and the matter is remitted to 
the District Munsifof Padmanabhapuram, 
who will take it on his file and proceed 
to dispose of the suit in accordance with 
the law after permitting the defendant 
to file his written statement. ‘The costs 
of this revision petition will abide the 


result, 
Petition 


S.J. 
J allowed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—K. Veeraswami, G.J., and V.V. 
Raghavan, Í. 


Mathammal 


v. 


Petitioner ® 


K. Jagadeesa Mudaliar and others 


Respondents. 


Givil Procedure Gode (V of 1908), Order 33, 
rule 1, and section 115—Petition for leave to 
sue in forma pauperis—Refusal of leave— 
Time granted for payment of CGourt-fee— 
Gourt-fee not paid—Petition rejected—Further 
remedy whether an appeal or a revision. 


Refusal of leave to sue in forma pauperis is 
but an order not having the force of a 





so (1958) 2 M.L.J. 143: ATR. 1958 Mad. 


2. (1956) 2 M.L.J. 86. 


* C.R.P. No, 1047 of 1970. 14 th June, 1970 
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decree, Unless an appeal is specifically 
provided for from an order the only 
remedy is by way of revision. Appeal 
has been provided for only if an applica- 
tion for leave to sue in forma pauperis was 
refused on the ground that the plaint 
disclosed no cause of action or that it was 
barred by limitation. Vide Order 33, 
rule 5 (d) and (d-1) as well as rule 7 of the 
Gode, Merely because while declining 
leave the Court gave time, that would not 
have the effect of converting the applica- 
tion for leave to sue in forma pauperis into 
one of an order on a plaint, so as to con- 
sider it as a case ofan order rejecting the 
plaint. A contrary view expressed in 
Bommisetty Ramayamma, In re, (1954) 1 
M.L.J. 544: A.IL.R. 1954 Mad. 880 is not 
correct, [Para, 6.] 


Cases referred to:— 


Satyanarayanacharlu v. Ramalingam, 1.L.R. 
1952 Mad. 77: (1951) 2M.L.J. 74: 
A.LR. 1952 Mad. 886; Bommisetty Ramay- 
amma, In re, (1954) 1 M.L.J. 544: A.LR. 
1954 Mad. 880. 


Petition under section 115 of Act V of 
1908, praying the High Court to revise 
the ordér of the City Civil Gourt, Madras 
in O.P. No. 198 of 1967. 


Raffuddin Madani, for Petitioner, 
PS, Ghinnappa, for Respondents. 


OrpveR:—(Order of Reference to the 
Bench by Kailasam, F., dated 25th August, 
1971) :— a f 
The question that arises in this peti- 
tion is whether an appeal or a revision 
lies against an order of the lower Court 
rejecting the petition to sue as a pauper 
and when the date for payment of Court- 
fee had expired. ‘> 


2. In this case, the petitioner filed O.P. 
No, 198 of 1967 under Order 33, rvle 1, 
Civil Procedure Code, to permit the peti- 
tioner to sue in forma pauperis. On the 
ground that on the date of the petition, 
the petitioner was possessed of some immo- 
vable property, which was fetching some 
rent (the facts are not admitted) the trial 
Court rejected the petition and declined 
to give permission to sue as a pauper 
and granted time for payment of Court- 
fee till goth April, 1969. The Court-fee 
was not paid on goth April, 1969 and the 
petition was rejected, 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


3. The learned Counsel for the respon- 
dents took up a preliminary objection 
that only an appeal lies and thet the 
révision petition was incompetént, 
Order 43, rule 1 (nn) providés that an 
appeal shall lie from an order under 
rule 5 or rule 7 of Order 33, rejecting an 
application for permission to sue‘as a 
pauper or'on the ground specified in 
clause (d) or clause (d-1) of rule 5 as 
aforesaid, Clause (d) of rule 5 of Order 
33, provides that the Gourt shall reject 
an application for permission to sue as 
a pauper where the allegations do not 
show a cause of action and Clause (d-1), 
provides that the Gourt shall reject an 
application for permission to sue as a 
pauper where the suit appears to be 
barred by any law. These were not the 
two grounds on which the pauper peti- 
tion was rejected and, therefore, Order 43, 
rule 1 (nn), is not applicable, But the 
objection of the learned Counsel for the 
respondents is that while rejecting the 
pauper petition, time was granted till 
goth April, 1969 and as the Court-fee 
was not paid before that date and the 
petition had been rejected, it must be 
deemed that the plaint was rejected 
and only an appeal lies against the rejec- 
tion of the plaint. Order 33, is’ the 
chapter relating to suits filed by paupers. 
Order 33, rule 2, Civil Procedure Code, 
specifies the contents of an application to 
sue as pauper. It provides that every 
application for permission to sue as a pau- 
per shall contain the particulars required 
in regard to plaints in suits. Order 
33, rule 7, Civil Procedure Code, pres- 
cribes the procedure at. hearing of a 
pauper petition and rule 8, provides that 
where the application is granted, it should 
be numbered and registered, and shall 
be deemed the plaint in the suit. Read- 
ing rules 7 and 8, an application under 
rule 2, is numbered and registered and it 
shall be deemed to be a plaint when the 
application is granted, ‘Tull the applica- 
tion is granted, the same is not deemed 
to be a plaint. The question is, what is 
the position when an application is 
dismissed granting time for payment of 
Court-fee, Under rule 8, the application 
is not deemed to be a plaint and the only 
thing that is rejected is the application 
as the order to pay Court-fee is not com- 
plied with. In my view, it cannot be 
said’ that the plaint is rejected, for the 


1) MUTHAMMAE 2. JAGADEESA MUDALIAR (Veeraswami, C.F.) 


numbering of the plaint and its rejection 
comes only after the application to sue as 
pauper is allowed or when the Court-fee 
1s paid. 

4. Reliance was placed by the respon- 
dents on the decision of the Full Bench 
of this Gourt in Satyanarayanacharlu v. 
Ramalingam*, In that decision, the Full 
Bench held that where an order direct- 
ing payment of additional Court-fee 
in a suit is not complied with and it 1s 
followed by an order rejecting the plaint, 
a revision against the latter order would 
not be maintainable and the proper 
remedy is only by way of an appeal against 
the decree, These observations were 
made in a suit filed for a declaration 
that the plaintiff was the hereditary 
archaka of a temple. The suit had been 
grossly undervalued and the Court 
directed that the deficit Gourt-fee should 
be paid within two days. It was not 
compliéd with and the plaint was rejected, 
"This case is different in that there it was a 
plaint with deficit Gourt-fee which was 
rejected when the deficit Gourt-fee was 
not paid. In the case of pauper petition, 
the plaint does not come into existence 
until the application to sue in forma 
pauperis is granted or the Gourt-fee is 
paid and, therefore, there was no rejec- 
tion of the plaint. But in the decision in 
Bommiseity Ramayamma, In re*, a single 
Judge of this Gourt took the view that 
when once a man is refused to be treated 
as a pauper, by an order of Gourt, he at 
once becomes a declared non-pauper and 
there could not be any distinction after 
such refusal between the would be pauper 
and an original non-pauper. For the 
reasons stated above, I regret I am unable 
to accept this view. As the matter is of 
Frequent occurrence and as I am unable 
to share the view of the learned single 
Judge, the civil revision petition will 
be posted before a Bench for its view as 
to whether the civil revision petition is 
permissible on the facts of this case, 
The Judgment of the Court was delivere 
by l 
Veeraswami, G. J.—The matter has 
‘been placed before us, as a question of 
procedure arises, .The petitioner had 





1, (1951)2 M.LJ. 74: I.L.R. (1952) Mad. 77: 
A.LR. 1952 Mad. 886 


ae (1954) 1 ML.J, 544: AIR. “1954 Mad. 
50. 
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applied for leave to sue in forma pauperis, 
which was not granted. The Court below 
allowed time for payment of Gourt-fee, 
But it was not paid. The petition is to 
revise the order of the Court below 
declining leave to sue in forma pauperis. 
An objection séems to have been taken 
on behalf of the respondents that only an 
appeal would lie. Kailasam, J., consi- 
dered this and was of the view that only a 
revision would lie, He, however, felt 
that as Bommisetty Ramayamma, In ret, 
took a different view, the question may 
be settled by a Division Bench. 


6. We are clearly of the view that the 
only remedy ,if at all, open to the peti- 
tioner, is by way of revision under section 
115, Civil Procedure. Gode. Refusal of 
leave to sue in forma pauperis is but an 
order not having the force of a decree, 
Unless an appeal is specifically provided 
for from an order the only remedy is by 
way of revision. Appeal has been provid- 
ed for only if an application for leave 
to sue in forma pauperis was refused on the 
ground that the plaint discloséd no cause 
of action or that it was barred by limita- 
tion-Vide, Order 33, rulé 5 (d) and (d-r), 
as well as rule 7 of the Godé, Merely 
because while declining leave, the Court 
gave time, that would not have the effect 
of converting the application for leave to 
sue in forma pauperis into one of an order 
on 2 plaint, so as to consider it asa 
case of an order rejecting the plaint. A 
contrary view expressed in Bommisetty 
Ramaaymma, In ret, as we think, is not 
correct, The preliminary objection is, 
therefore, rejected. 

7, On the merits, we are inclined to 
think that the matter should go back to 
the Gourt below for fresh disposal of the 
application for léave to sue in forma pauperis. 
It is true, that on the date the Court 
below disposed of the application, the 
petitioner was possessed of some property. 
It appears that the propérty was subject to 
a mortgage on the basis of which a decree 
was obtained and it was brought to sale, 
The Gourt below went upon the basis 
that, so long as the petitioner happened to 
be in posséssion, she could not be regarded 
as a pauper. But it is stated that the 
property had been sold and the petitioner 
was deprived of possession of the pro- 


gap (1954) 1 M.LJ. 544: ALR.1954 Mad, 
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perty. That fact was not before the 
Qourtbélow. Although time for payment 
of Gourt-fee has expired, we consider that, 
in the interests of justice, the question 
whether the petitioner at that moment 
was a pauper or not should be approached 
on the merits. On that view of the 
matter, the revision is. allowed and the 
matter is remitted for disposal of the 
application afresh in the light ‘of the 
evidence, if any, to be adduced. No 
costs, 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—V, Ramaswami, F. 


Revision allowed. 





A. Ramavel - Appellant” 


2. 


M/s. Pandyan Automobiles Private 
Limited, through its managing 
Director R. V. Swaminathan, having 
its registered Office at No. 5, Scott 
Road, Madurai Town _... Respondent. 


Limitation Act (IX of 1908), section 20— 
Suit for recovery of money—Supply of motor 
car parts—Debtor making payment by cheque 
signed by a third party—Whether acknowledg- 
ment of liability—Interpretation, 


In order to give a fresh start of limitation 
under section 20 of the Limitation Act of 
1998, the payment should have been 
acknowledged by the person making the 
payment. If the payment towards the 
debt was made by the debtor himself, 
the writing required is the writing of the 
debtor, But if the debtor chose to pay 
the amount towards the debt through his 
authorised agent, then, the acknowledg- 
ment in writing must be by the agent who 
actually paid the amount towards the 
debt. [Para. 4.] 


The conditions laid down in section 20 
will have to be strictly complied with 
and there is no question of an extension 
of that principle to any other category 
of acknowledgment. [Para. 4.] 
Appeal against the Decree of the Court of 
the Subordinate Judge, Madurai in Appeal 
———_—_ we 

*§ A. No. 918 of 1970. 

ie 6th July, 1972. 
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Suit No. 258 of 1967 preferred against 
the Decree of the Court of the District 
Munsif of Madurai Town, in Original 
Suit No, 13 of 1962. 


K. Sarvabhauman and T.R. Mani, for 
Appellant, 


R. Gopalaswamy Ayyangar, for Respondent. 


The Gourt delivered the follcwing 


JupGment:—The defendant is the appel- 
lant. The plaintiff, respondent herein, 

who is a dealer in automobile parts, filed 

the suit for recovery of a sum of 
Rs. 4,395.73 with future interest, His: 
case was that he has supplied motor car 

parts to the defendant on various occasions 
between 29th July, 1958 and 31st October, 
1961 and that in respect of those supplies 
of goods the suit amount was due, While 

calculating the amount due, he has also 

calculated interest periodically and added 
it and has claimed compound interest 
The appéllant filed a written statement 

in which he raised two main contentions: 
Firstly, the supply on credit of the goods 
was not to the defendant personally but 
to his father and brother-in-law, one 
V.K. Jagannathan. It was further con- 
tended that the calculation of compound 

interest is wrong and that only a sum of 
Rs. 4,037.21 would be due under the 

account if his other contentions fail, There 

was also the plea that the suit was barred. 
by limitation. 


2. Both the Courts below have concur- 
rently held that the supply of goods was 
to the defendant personally and not to 
his father or brother-in-law and that 
therefore he was liable to pay the suit 
amount. Though the learned Counsel for 
the appellant challenged this finding, I find 
that the finding is supported by both 
documentary and oral evidence and that 
there are absolutely no grounds to inter- 
fere with that finding. 


3. On the question of limitation, both 
the Gourts below have held that Exhibit 
A-78, which is a cheque, dated 14th 
March, 1960, executed by V.K. Jaganna- 
than in favour of the plaintiff for a sum 
of Rs. 563 which was given by the defen- 
dant to the plaintiff, would amount to 
an ‘acknowledgment’ of liability, and 
that, therefore, the suit was within time. 
In the plaint, the plaintiff stated that 
the suit was not barred by limitation. 


I) RAMAVEL 0» PANDYAN AUTOMOBILES PRIVATE LTD. (Ramaswami, J.) 


because of Article 64 of the Limitation 
Act of 1908, and in view of the. payment 
by cheque of the sum of Rs, 563 on 17th 
March, 1960. I fail to see how Article 
64 of the Limitation Act, 1908, which 
corresponds to Article 26 of the Limitation 
Act, 1963, would in any way save 
the suit from the bar of time. The state- 
ment of account’ referred to in that Article 
is a settlement signed by the debtor or his 
duly authorized agent. These is no 
statement signed by the defendant or 
his duly authorized agent, produced in 
this case. Therefore, Article 64 of the 
old Act is not applicable to this care, 


4. Learned Counsel for the respondent 
supported the judgment of the Courts 
below’ on the contention that Exhibit 
A-78 cheque will amount to an ‘acknow- 
ledgment’ of liability within the mean- 
ing of section 20 of the old Act, corres- 
ponding to section 19 of the new Act and 
would save the suit from the bar of limita- 
tion. Exhibit A-78 is a cheque drawn 


by one V.K. Jagannathan in favour of the. 


plaintiff for a sum of Rs. 563. It was 
stated in the plaint, and also it was the 
evidence of the plaintiff, that it was the 
défendant who brought this cheque and 
gave it to the plaintiff and that that 
amount was given credit to in the 
accounts of the defendant. In order to 
give a fresh start of limitation under 
section 20, the payment should have been 
acknowledged in writing by the person 
making the payment. If the payment 
towards the debt was made by the debtor 
himself, the writing required is the writ- 
ing ofthe debtor, But ifthe debtor chose 
to pay the amount towards the debt 
through his authorised agent, then, 
the acknowledgment in-writing must be 
by the agent who actually paid the amount 
towards the debt, But, in this case, the 
payment was made by the debtor himself, 
but the cheque was drawn by V.K. 
Jagannathan who is stated to be the 
brother-in-law of the debtor. It is true, 
if the cheque had been drawn by the 
defendant himself in favour of the plain- 
tiff and that payment was accepted by 
the plaintiff, that cheque would amount 
to an ‘acknowledgment’ in writing which 
would give a fresh period of limitation. 
But, in this case, the cheque was not 
drawn by the defendant (debtor), but 
it was drawn by V.K. Jagannathan. The 
payment was actually made by the defen- 
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dant, Therefore, section 20 is not com- 
plied with in order to get a fresheperiod 
of limitation. Section 20 is a special pro- 
vision whick. enables the creditor to get 
a fresh period of limitation when there is 
an acknowledgment in writing by the 
debtor. In my opinion, the conditions 
laid down in this section will have to be 
strictly complied with and there is no 
question of an extension of that principle 
to any other category of acknowled+- 
ment, The acknowledgment, in this case, 
is not in conformity with the provisions 
of section 20 and therefore the plaintiff 
will not be entitled to a fresh period of 
limitation from the date of that payment. 


5. The suit was filed on 15th December, 
1961, As seen from the facts, the plain- 
tiff was supplying materials on credit 
and going on debiting the account of the 
defendant and furnishing statement of 
accounts every month, It appears to be 
a running account and therefore the 
plaintiff will be entitled to claim all the 
credits which he has given for a period of 
three years prior to 15th December, 1961.. 
Any amount due for the supply made 
prior to three years from 15th December, 
1961, willbe clearly barred by limitation.. 
But the sum of Rs. 563 paid on 17th 
March, 1960, being an open payment, 
it was open to the plaintiff to credit that 
amount towards even the barred debts, 
Even if the plaintiff had not actually 
appropriated the sum of Rs. 563 to any 
barred debt, as an open payment under 
the famous rule in Glayton’s case, the 
first debit.entry will be set off by the first 
credit entry. Itis not disputed that prior 
to 15th December, 1958, more than. 
Rs. 563 was due, The amount that was 
due ason 14th December, 1961, is stated 
to be a sum of Rs. 1,572.07. After deduct- 
ing the sum of Rs. 563, a sum of Rs. 1,009. 
07 will fall beyond the period of limitation.. 
The suit in respect of that amount is, 
therefore, liable to be dismissed as barred 
by limitation. 


6. The lower appellate Court has decreed 
the suit for a sum of Rs. 3,474.65 with 
future interest from the date of suit. In 
view of my finding that the claim in 
respect of a sum of Rs. 1,009.07 is barred. 
by limitation, the plaintiff will be entitled 
to a decree for asum of Rs. 2,456.58 with 
subsequent interest from the date of 
suit, There will be a decree accordingly 
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in favour of the plaintiff for Rs. 2,465.58 
-with future interest. ‘The suit claim for 
the balance is dismissed, 


7. There will be a decree accordingly in 
the second appeal. The parties will pay 
and receive costs proportionate to their 
‘success throughout, 


S.J. Appeal partly 

allowed, 
IN THE HIGH COURT OF JUDIGA- 
‘TURE AT MADRAS. 


‘Present:—M.M. Ismail and K.S. Palani- 
swamy, FF. 


Kuppu Ramalingam Chettiar 
. Appellant” 

D. i 
Ranganatham Chettiar and others 
i Respondents. 


‘Trust—Glaim to office of trusteeskip—Adverse 
-possession—Ga2nnot operate against another if 
latter does not claim through the person whose 
wight is last by limitation. 


Adverse possession against one to the 
office of trusteeship would not operate 
against another if the other person does 
not claim though the person whose 
right is lost by limitation. Ifthe succeed- 
‘ing trustee claims title independently 
of the person whose right is lost by limita- 
tion, the principle laid down in Fagathambal 
Anni v. Periathambi,A.I.R: 1936 Mad. 
188: 70° M.L.J. 441 that (once adverse 
possession starts, it operates not merely 
against the then trustee, but against 
‘his successors as well on the footing that 
each succeeding trustee claims under 
his predecessor) is not applicable, 
[Para, 6]. 


Cases referred to: 


_Manathunainatha Desikar v. Sundaralingam, 
(1970) 2 M.L.J. 156 ; Fagathambal Anni v. 
Periathambi, A.I.R. 1936 Mad. 188: 
40 M.L.J. 441: Muthukumaraswami v. 
Subbaraya, AIR. 1931 Mad. 505. 


_Appeal against the decree of the Court 
<f the Subordinate Judge, Tiruchirapalli 





*Appeal No, 440 of 1965; Sana 
i -Ith July, 1972. 
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in Original Suit No. 112 of 1963 (Pauper) 
dated goth March, 1965. - 


$. Padmanabhan, for Appellant. ` 


M. Sundaram Iyer, for Respondents. 


A Judgment of the Court was delivered 
y 


Palaniswamy, F.—The unsuccessful plain- . 
tiff in the lower Court is the appellant. 
He sued for a declaration of his right to 
be the trustee of the plaint mentioned 
charities and to direct the first defendant 
to deliver possession of the suit properties 
to him and also to render a true and 
correct account of the. income of .the: 
properties. Except plaint item 6, the 
rest of the plaint-mentioned properties 
originally belonged to one Narasimhan 
Chettiar, the ancester of the plaintiff and 
the defendants, On 22nd June, 1899, 
Narasimhan Chettiar created a trust over 
those properties specifying what charities 
should be performed and providing for 
the mode of devolution of the office of 
trustee-ship. He had four sons, (1) 
Venkatarama Chettiar, (2) Subbarayalu 
Ghettiar, (3) Govindaswami Chettiar and 
(4) Ananthapadmanabhan. ‘Of these 
four persons, No. 1 Venkatarama Chettiar 
pre-deceased his father, Defendants 2 
and 3 are the grandsons of Venkatarama 
Chettiar. Defendants 8, 9 and 10 are 
the male descendants of Ananthapadma- 
nabhan. The plaintiff is the eldest son of 
Govindaswami Chettiar. Defendants 71, 
4, 5, 6 and 7 are the male descendants of 
Subbearayalu Chettiar. On the death of 
Narasimhan Ghettiar, Subbarayvlu 
Ghettiar, the then eldest surviving son, 
became the trustee, He died in the year 
1936. Thereupon, his eldest son. Naga- 
mayya Chetti took charge of the manage- 
mentof the trust and continued to fiinction ‘ 
as such till his death in 1962. Govindas- 
wami pre-deceased Subbarayalu Chettiar. 
But Ananthapadmanabhan, who survived 
Subbarayalu Chettiar did not take any 
action to become the trustee till. his 
death in 1955. The plaintiff laid this 
suit alleging inter alia that under the 
terms of the trust deed, he being the 
eldest male descendant of the original 
founder, was entitled to be the trustee 
and that the first defendant has no 
manner of right to be the trustee, It is 
in that view he prayed for the reliefs 
indicated above, 
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2. The suit was resisted mainly by the 


first defendant, who contended that 
under the terms of the trust deed, the 
trusteeship devolved on Subbarayalu 
Chettiar on the death of Narasimhan 
‘Ghettiar and on the death of Subba- 
rayalu Chettiar, the trusteeship devolved 
on Nagamayya Chetti and on the death 
of Nagamayya Ghetti, the office devolved 
on the first defendant, the only son of 
Nagamayya Ghetti, It was also conten- 
ded that in any event Nagamayya Chetti 
had perfected title to the office of 
‘trusteeship by adverse possession for over 
‘the statutory period, that such title 
acquired by Nagamayya Chetti had 
‘devolved on the first defendant and that, 
as such, the plaintiff was not entitled to 
‘any relief, There was also a controversy 
as regards item 6 of the plaint schedule 
which had been purchased in the name 
-f Subbarayalu Chettiar. The conten- 
tion raised by the defendants was that it 
‘did not belong to the trust. But the 
lower Gourt has found that this item also 
belonged to the trust, though it was 
‘purchased in the name of Subbarayalu 
‘Chettiar. That part of the finding was 
not challenged before us on behalf of the 
defendants. The trial Court found that 
‘under the terms of the trust deed, the 
trusteeship is to devolve upon the 
eldest male member in the family 
of the original founder, that the said 
mode of devolution was invalid by 


reason of creation of estates unknown . 
to Hindu Law as laid-down by the Privy ° 


'Gouncil in the wellknown Tagore’s case, 
that in any event Nagamayya Chetti had 
‘perfected title to the office of trusteeship 
by adverse possession for over 12 years 
and: that consequently the plaintiff was 
not entitled to any relief as against the 
first defendant, son of Nagamayya Chetti. 
In this view the trial Judge .dismissed the 
suit, Hence this appeal. 


3. Mr. Sundaram Ayyar, appearing for 
the contesting defendants conceded before 
us that he cannot support the-conclusion 
of the lower Gourt based upon the princi- 
ple enunciated in Tagore’s case, for, the 
office of trusteeship in the instant case 
does not carry any personal interest of a 
‘Reneficial nature, Whoever be the trustee 
for the time béing is bound to administer 
the trust in accordance with the terms of 
the trust deed without any, personal 


eneat, . This position he had to concede, - 


47 
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ih view of the decision of the Ful] Bench 
of this Court in Manathunainatha Desikar v, 
Sundaralingam}, The points argued þe- 
fore us were these: 


I, Whether, under the terms of the 
trust deed, the founder made provision 
only for his immediate successor or 
whether provision is made permanently 
for the office to devolve on the eldest 
male member for the time.being ; and 


2, Whether .the first defendant has. 
acquired title to the office of trusteeship 
by adverse possession, 


4. Exhibit A-1 dated 22nd June, 1899, 
the trust deed executed by the original 
founder is no doubt not explicit in regard 
to the mode of devolution of the office 
oftrusteeship. That ambiguity has given 
room for this controversy. To find 
out the intention of the founder, ‘it is 
necessary to note the relevant portion. 


“SLL FTN S ore Gi Ks oy 
Gasing. BTU SI oT oot eoh) t_. 
our hacen a g Qis AFL OQ weirs 
TSS Orurw urub - QO. 
Gwo sings sro maG@id 
acrid sra pA umuma 
YD. TAÉSGA LME TADOU 
aurias o91:'Curg oa w ORS 
CRY @ulgéa LLL T ULO 
BLSA uruw S. TAr 
urdasar stini shar BL-$ SU 
LITO Ghssb GEAD Uap ó AY 


Obs smda Guo bung. EAC 


Aso Gucrer eisi wadu sor A 
Qerowrr apasare u Sgur 
2p wanurs IW7Guhss 


Gui, Siw ultirwerh Qe ÙS 
UGKUGOHSTH TDD Um 
SOA FSGHS TWEET THUS 
Syd AA ary bh AMar@sZange 
AGC mdr. Copury. gukua Oe vey 
Gura BHUIGEEb ua 560 5 Gin ð 
Lig Simb OergQcr gs D&CH 
L HGura u ASA = arp Garatrig. wi gy. 
Go bsri Orertib aor ama 
IAr FOOD — grigi 
Godug aroas Go dug. DG 5 
sair wig. GL 55) somrse MAS s 
ou FC UiT 19. uw Sy. Gu bug: stob 
TSTEQVT OS! TEU OLU TE 
sarug  F Mur & Gr secre 
brit rAsermn aars - G gir ef myth 

Lt ' + 4 


1. (1970) 2 MLJ: 156: 
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UEYsSAMD Awas ulluroerih QEF Ùw 
Guari us pats Gary wp igata 
Audis ams YRaryw Lr” 


From the above passage it would 
be seen that the founder intended 
the trust to be a permanent one. He 
provided that so long as he was alive, 
he should be the trustee. As to 
who should succeed him he provided 
À TRIGA ADMG TEDL urh 
sone guGurs uu GRLE 
Paharu TOULA BLSA 
CODAE uu 3.” 


It is this clause that has given room for the 
controversy, According to the plaintiff, 
this clause means that the office of trustee- 
ship should devolve upon the seniormost 
male member in the family at the time 
when succession to the office opens. 
But the contention urged on behalf 
of the first defendant is that the said 
provision was applicable only to the 
succession to the office of trusteeship 
on the death of the founder of the 
trust and that the trust deed can-. 
not be taken as providing for the devolu- 
tion of the trusteeship for all time only 
upon the senior male member of the 
family for the time being when succession 
to the office opens. The trial Court 
rejected the contention of the defendants, 
and we think rightly. It should be borne 
in mind that the founder intended the 
trust to be conducted permanently. If 
in the expression erérayjont_us om Ma 
sald g1CGurg wu GRAE 
aqegiiue.toor the word ‘sities 
Gur gr’, had been used instead of 
the word ‘ gùGur sg’, the matter 
would have been clear beyond any 
shadow of doubt, It is the absence of 
such a word -that has given room for 
this controversy. But it is clear from 
the terms of the. trust deed that the 
intention of-the founder of the trust was 
that the office should devolve only upon 
the eldest male member for the time 
being when the office falls vacant. That 
is evident from the expression “‘ erer 
ou UTME Serre Biri & flour 
BLS FULTS) 


‘That is also reiterated in the expression 
“Cwpdsoirie Brarmrib cror UTARA 
ar and also in the expression” ere 
@morag aA Ur ESTU gi” 
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From these expressions it is clear that the 
founder contemplated the trustee who 
would not only immediately succeed 
him but also all succeeding trustees,, 
al! being his heirs, It could not have 
been the intention of the founder that 
the trust should be managed by some 
body other than a member of his family 
after the lifetime of his immediate 
successor, 


5. Mr. Sundaram Ayyar, appearing’ 
for the first defendant, put forward 
inconsistent contentions. In one breath. 
he argued that the mode of devolution 
contemplated in the trust deed would 
apply only to the trustee to follow im-- 
mediately after the death of the founder.. 
His another argument was that the founder 
intended that the line of devolution of 
the office of trusteeship should continue 
in the family of any one of his sons, 
who may happen to succeed him and 
that the said office should devolve only 
among the descendants of that son. 
We find no warrant for this argument 
from the language in the trust deed. 
Having regard to the terms of the trust 
deed we are clearly of the cpinion that 
the founder of the trust did intend that 
the office of trusteeship should devolve 
upon the eldest male member of the 
family for the time being as and when 
succession to the office opens, The 
trial Gourt was right in its conclusion 
upholding the contention’ of the plaintiff: 


6. The only other question that survives 
for consideration is whether the first 
défendant has acquired title to.the office 
of trusteeship by adverse possession.. 
As we have already pointed out, the 
person competent to succeed on the 
death of Narasimhan Chettiar was his 
second son Subbarayalu Chettiar, as 
the first son Venkatarama Chettiar had 
pre-deceased Narasimhan Chettiar, Even 
during the lifetime of Subbarayalu 
Chettiar, his younger brother Govinda-- 
swami Chettiar died. But at the time 
when Subbarayalu Chettiar died in the. 
year 1936, the youngest brother Anantha-- 
padmanabhan was alive. Therefore, on. 
the death of Subbarayalu Chettiar, the 
office of trusteeship should have devolved. 
on Ananthapadmanabhan. But for some 
reason or other, which is not clear in 
evidence, Ananthapadmanabhan did not 
take any step to become the trustee, 
In those circumstances, Nagamayya, the 
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eldest: son of Subbarayalu Chettiar, 
assumed charge of the trusteeship and 
continued to fuuction as such ‘ill his 
death in 1962. On his death, his eldest 
son, the first defendant, has assumed 
management, Inasmuch as Subbarayalu 
Chettiar died in the year 1936 and inas- 
much Nagamayya continued to be the 
trustee for more than 12 yearsfrom 1996, 
the argument that is put forward on behalf 
of the first defendant is that the first 
defendant, son of Nagamayya Chetti, 
has become entitled to the office of trustee- 
ship by adverse possession as against the 
plaintiff. The argument was that if the 
office of trusteeship should devolve on 
the seniormost male member for the time 
being, it should have devolved on Anan- 
thapadmanabhan in the year 1936 when 
Subbarayalu Chettiar died, that inasmuch 
as the office of trusteeship was taken over 
by Nagamayya Chettiar, the right of 
Ananthapadmanabhan to claim the 
office were extinguished on the expiry of 
12 years from 1936 and that consequently 
the right of the plaintiff also is extinguish- 
shed, In support of this argument, 
reliance was placed upon a decision of this 
Courtin Jagathambal Anniv, Periathambi?, 
The. principle laid down in that case is 
seen from the following passage occurring 
in page 189: 
“Whatever the differences may have 
been as to the time when the possession 
becomes adverse, there has latterly 
been no doubt whatever that once 
adverse possession Starts, it operates not 
merely against the then trustee, but 
against his successors as well: and this 
can only be on the footing that each 
succeeding trustée claims under his 
predecessor... .”’ 


It would be seen from the foregoing 
passage that adverse possession against 
one to the office of trustee hip would not 
operate against another if the other person 
does not claim through the person whose 
right is lost by limitation. ` If the succeed- 
ing trustee claims title independently of 
the person whose right is lost by limita- 
tion, the aforesaid principle is not appli- 
cable. The decision in Muthukumara- 
swami v. Subbaraya®, on: which reliance 
was next placed on behalf'of the first 
defendant, has also laid down the same 





1. 70 M.L.J. 441 : AIR. 1936 Mad; 188. 
2) ALR, 1931 Mad. 505, _ 
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principle that where the predecessor 
trustee allowed his right to the hereditary 
office to get barred by limitation, those 
who were next in succession to him should 
also be deemed to have lost their rights. 


7. To apply the principle Jaid down in 
the foregoing cases, the essential requisite 
is that the person who claims trusteeship 
and against whom the plea of bar of 
limitation is sought to be put forward, 
should claim as the successor of the person 
whose right is lost, If that pre-requisite 
is Wanting, the aforesaid principle cannot 
be applied. The misapprehension, upon 
which the Counsel for the first defendant 
advanced the argument based upon the 
above decisions, was, that the plaintiff 
was Claiming as successor to Anantha- 
padmanabhan. The assumption is 
wholly unwarranted. The plaintiff claims 
trusteeship by virtue of the terms of the 
trust and as the eldest male descendant 
of the founder and not as the successor to 
Ananthapadmanabhan. ` If that impor- 
tant circumstance is borne in mind, it 
would be seen that there is no room at all 
to advance the plea of adverse possession. 
Unfortunately, the lower Court failed to 
keep this principle in view and erroneously 
assumed as if the plaintiff was the successor 
of Ananthapadmanabhan. It might be 
that Nagamayya, father of the first 
defendant, had perfected title to the 
trusteeship by adverse possession for over 
12 years from 1936, when Subbarayalu 


-Ghettiar died and the right of Anantha- 


padmanabhan would have become tarred 
on the expiry.of 12 years from 1936. But 
the cause of action for .the plaintiff to 
claim trusteeship arose on ‘the death of 
Nagamayya, who was the seniormost 
male member after the death of Anantha- 
padmanabhan and, therefore, on the 
death of Nagamayya, the plaintiff, who 
is admittedly the seniormost male member 
among the. descendants of Narasimhan 
Chettiar, became entitled to claim the 
office, The suit was instituted in the 
year 1963, and, therefore, the plaintiff’s 
right is not barred, 

8. On the death of 
first defendant claimed to have become 
the trustee, From the facts stated above, 
it Would be seen that the first defendant 
was the usurper of the office as against the 
rights of the plaintiff. Under the terms 
of the trust deed the plaintiff was entitled 
to be in possession and management of 


Nagamayya, the 
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the trust properties. Inasmuch as the 
possession of the first defendant was unlaw- 
ful, he is liable to render accounts to the 
plaintiff for the period of this possession, 
that is from the time when his father died, 


9. In the result, the appeal is allowed, 
the decree of the trial Gourt is set aside 
and there will be a decree in favour of 
the plaintiff in the terms prayed for with 
costs in both the Courts, The suit was 
filed in forma pauperis and as such, we 
direct the first defendant to pay the 
Court-fee payable on the plaint. 


S.J : Appeal allowed, 
‘IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. 


Present: —K. Veeraswami, C.F. and V.V. 
Raghavan, F. 





The Management of Vallamalai 
Estate, Valparai .. Appellant” 
J 


Workers of Vallamalai Estate, Val- 
parai represented by the Secretary, 
Estate Staff Union of South India 
Coimbatore and others .. Respondents’ 


(A) Industrial Disputes Act (XIV of 1947), 
section 10 (2)—Reference to Labour Gourt on a 
joint application under section 10 (2)—Parties 
if estopped from contending that there was no 
industrial dispute so as to afford jurisdiction to 
the presiding officer to adjudicate. l 


The contention that a joint application 
for ‘reference under sub-section (2) of 
section 10 of the Industrial Disputes 
Act being, asit were, on the basis of 
a consent or concession on the part of the 
parties thereto that an industrial dispute 
existed or was apprehended, either of the 
parties would be estopped from raising the 
question of jurisdiction before the presid- 
ing officer to adjudicate on the reference, 
is untenable. It is basic for the jurisdic- 
tion of the presiding officer to adjudicate 
upon a reference that there should be an 
industrial dispute either in existence or 
apprehended. Neither consent or waiver 
can be a substitute for jurisdiction, It is 
open therefore to the presiding officer 
on a refe ence always, if the parties 
before him so desire; to decide asa preli- 
minary. issue at ta whether the facts existed 


é W.P, No. 4220f 1971. 10zh July, 1972. 
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to warrant the invoking of his inherent 
jurisdiction, notwtithstanding that the 
reference was made on a joint application 
under section 10 (2) of the Act, 


[Paras. 3, 4.] 


(B) Industrial Disputes Act (XIV of 194.7) , 
section 2 (k)—‘‘Industrial dispute’ —Dispute 
need not necessarily be one connected with a 
workman, 


While an industrial dispute should be 
among other things between the manage- 
ment and workmen, the dispute need not 
be connected with any workman. What 
the definition of the expression ‘industrial 
dispute’ says is that it may be connected 
with the employment or non-employment 
or the terms of employment or the condi- 
tions of labour of any person, not neces- 
sarily a workman. [Para.6.] 


Cases referred to :— z 


Toronto Railway Go. v. Corporation of the 
City of Toronto, (1904) A.C. 809; Hinde v. 
Hinde; (1953) 1 A.E.L.R. 171 ; Queen v. 
judge of the County Council of Shrofshire, 
(1888) L R. 20 Q.B.D. 242. . l 


Appeal under clause 15, Letters Patent 
against the Order of Palaniswamy, J., 
dated 15th February, 1971 in W.P. 
No. 3030 of 1969 etc. 


P.C. Kuriyan for King and Partridge for 
Appellant. 


K.K. Venugopal, for Respondents. 
The Order of the Gourt was made by 


K. Veeraswami, G.7.—This appeal by the 
Management is from an order of Palania- 
swami, J., The learned Judge quashed 
an order of the Presiding Officer, Labour 
Court, Coimbatore, and directed: him 
to restore to his file a reference which 
the State Government had made to him 
by G.O. Rt. 340, Department of Indus- 
tries, Labour and Housing, dated 24th 
February, 1968. That reference was 
made under section 10 (2) of the Industrial 
Disputes Act, 1947, and on a joint appli- 
cation by the management of the Vella- 
malai estate, Valparai and the workmen 
represented by the Secretary of the 
estate staff Union of South India, Comm- 
batore. As required by thé provisions 
of the Act, the--reference arose from 
a satisfaction of ‘thé Government that 
the persons applying for reference re- 


I) 


presented the majority of each party. 
The question that was referred for ad- 
judication was whether the non-employ- 
ment of one George Vaz (box maker) 
was justified ; if not, to what relief he was 
entitled? The reference also included 
the computation of the relief, if any, 
awarded in terms of money, if it could 
.be so computed at all. The workmen 
claimed that the termination, with effect 
from 15th July, 1966, by the management, 
of the services of George Vaz, for alleged 
misconduct, was not at all sustainable. 
This was denied in the objection state- 
ment filed by the Management, which 
asserted that George Vaz was not a 
workman within the meaning of the 
Industrial Disputes Act, but an indepen- 
dent contractor pure and simple, beyond 
the purview of the Industrial Disputes Act, 
On that ground, the Management would 
have it that there was no industrial 
dispute so as to afford jurisdiction to 
‘ the Presiding Officer to adjudicate the 
question under reference, Before the 
Presiding Officer the workman contended 
that the Management was estopped from 
questioning the jurisdiction to adjudi- 
cate on the reference as it was one under 
section 10 (2) of the Act and upon a 
joint application by the Management 
and the Union. The other point which 
the Presiding Officer formulated was, if 
the Management was not estopped, 
whether George Vaz was a workman 
within the meaning of section 2 (s) of 
the Act or a contractor, as the Manage- 
ment would have it. The third point 
the Presiding Officer posed for himself 
was whether if George Vaz was a work- 
man, was the enquiry against him a 
fair and proper one and whether the 
termination of his services could be 
justified. On the first question, the 
Presiding Officer held in favour of the 
Management, and on the second question 
the Presiding Officer’s view was that 
George Vaz was not a workman. On 
that view, he was of further opinion 
that there was no industrial dispute 
in existencé or apprehended, and there- 
fore the Presiding Officer had no juris- 
diction to go into the matter, Palani- 
swamy, J., however, thought that the 
Management, having joined in the appli- 
cation under section 10 (2), was estopped 
from raising the contention that George 
Vaz was not a workman, and that, 
therefore, no industrial dispute was in 
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existence or apprehended. At the same 
time, he was inclined to think that it 
was open to the Managementeto con- 
tend before the Presiding Officer that 
the person concerned was not 4 woikman. 
We have some difficulty in appreciating 
the learned Judge in making the second 
observation. Anyway, on the view he 
took, he quashed the award, as we said, 
and directed fresh disposal in accordance 
with law. 


2. On the question of estoppel, with 
due respect to the learned Judge, we 
are unable to concur with him. There 
is nothing in the statutory provisions 
or the rules made under the Industrial 
Disputes Act to justify that view. The 
Act is intended to make a provision for 
the investigation and setth ment of in- 
dustrial disputes and for certain other 
purposes. The Act has defined an 
industrial dispute, which ought to be 
one between, among other things, €m- 
ployers and workmen, but the actual 
dispute should be connected with the 
employment or non-€mployment, or the 
terms of employment or the conditions 
of labour of any person. There is also 
a comprehensive definition in the Act 
of the expression ‘workman’ which we 
need not at the moment touch upon. 
Section 10 provides for reference of 
disputes. It has two limbs, the first 
of which says that where the appropriate 
Government is of opinion that an indu- 
strial dispute exists or is apprehended, 
it may, at any time, by an order in 
writing, refer to the dispute and so on. 
But sub-section (2) is phrased as under: 


‘Where the parties to an industrial 
dispute apply in the prescribed manner, 
whether jointly or separately, for 2 re- 
ference of the dispute to a Board, 
‘Court, (Labour Court, Tribunal or 
National Tribunal), the appropriate 
Government, ifsatisfied that the persons 
applying represent the majority of 
each party, shall make the reference 
accordingly”. 


3. Rule 28, made with reference to 


section 10 (2), requires that an appli- 
‘cation under that provision should be 


in Form E, and that it should be accom- 
panied by a statement setting forth the 
parties to the dispute, specify the matters 
in dispute, the total number of workmen 
employed' in the undertaking, the esti- 
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mate. of. the numbers of persons affected 
or likely to be affzcted, the efforts 
made by the parties themselves to settle 
the dispute and certain other things, 
The application shovld be for- 
warded to the Secretary to the Govern- 
ment with a copy to the Commissioner 
of Labour. Form E reads: 


“Whereas an ‘industrial dispute .is 
apprehended/exists between.......and 
` ......and it is expedient that the 
disputed/matters specified in the 
enclosed statement which are con- 
_ nected with or relevant tothe dispute, 
should be referred for enquiry/settle- 
ment adjudication, to a Court of 
Enquiry/Board of Gonciliation/Labour 
Gourt/Tribunal, an application is 
hereby made under section 10 f2) of 
the Industrial Disputes Act, 1947 
(Central Act XIV of 1947) that the 
said dispute/matters should be refer- 
red to a Gourt of Enquiry/Board of 
Conciliationf/Labour’ Court/Tribunal. 
The application is made by the under- 
signed who has/have been duly autho- 
vised to do so by.............. 


A statement: giving particulars of the 
dispute as required by rule 28 of the 
Madras Industrial Disputes Rules, 1958, 
is enclosed. 


Signature of applicant.” 


Nw, it seems to us that it is basic for 
the jurisdiction of the Presiding Officer 
to adjudicate upon a referenze that 
|there should be an industrial dispute 
either in existence or apprehended, an 
industrial dispute as defined by. the Act. 
{It is open, therefore, to the .Presiding 
Officer, on a reference, always, if the 
parties before him so desire, to decide 
as a preliminary issue as to whether the 
facts existed to warrant the inveking of 
his inherent jurisdiction. The opinion 
of the Government may not therefore 
be final, nor the fact of its having made a 
reference concludes before the Presiding 
Officer the question of jurisdiction. We 
do not think that the position is different 
under sub-section (2) of section ro, 
Like a reference under- sub-section (1), 
so a reference under sub-section (2) 
can be sustained only on the basis of 
there being an industrial dispute in 
existence or apprehended, The diffe- 
rence between the two provisions is that 
‘under sub-section (1) the Government 
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has a discretion whether to make a 
reference or not, notwithstanding that 
in its opinion an industrial dispute exists 
or is apprehended, but under sub-section 
(2) of section 10, once it is satisfied that 
the persons applying represent the majo- 
rity of each party, it is obligatory on its 
part to make the reference. We need 
not decide in this case whether such an 
obligation arises, if the Government is 
of the opinion that there is no industrial 
dispute in existence or apprehended. 
It is contended for the workmen that a 
joint application under sub-section ` (2) 
of section 10 being, as it is, on the basis 
of a consent or concession on thé part 
of the parties thereto that an industrial 
dispute existed or was apprehended, 
either of the parties would be estopped 
from raising the question of jurisdiction 
before the Presiding Officer. We are of 
the view that neither the terms of sub- 
section (2) of section 10, nor rule 28, 
read with those of Form E, suggest in 
any way anything to support that view, 
On the other hand, it seems to 1s that 
the opening words of sub-section (2) 
are clear, that it is only parties to an 
industrial dispute that could apply jointly, 
and that means that if it could be shown 
that no industrial dispute existed or was 
apprehended, no joint application could 
be warranted, or, at any rate, the’ quese 
tion whether there is an industrial dis- 
pute would certainly be open to ques- 
ticn before the Presiding Officer. As 
such, his jurisdiction is entirelydependent 
on the existence or apprehension of an 
industrial dispute as defined. Neither 
consent nor waiver can be a substityte 
for jurisdiction and cure the initial want 
of jurisdiction, The basis of jurisdiction 
is anindustrial dispute and that question 
is, therefore, always open to the Presiding 
Officer to go into notwithstanding what 


‘the parties or the Government. have 


thought about it. 


15 Halsbury page 204 paragraph 384 
points out that lack of jurisdiction depri- 
ves the judgment of any effect, whether 
by estoppel or otherwise and that this 
rule applied even where the party 
alleged to'be estopped himself sought the 
assistance of the Corrt whose jurisdiction 
was impugned. Toronto Railway. Go. v. 
Gorporation of the Gity of Toronto1, was such 
1. (1904) A.C. 809, oe 
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a case, and it was held that as there was 
no power conferred by the State to make 
‘an assessment, it must be wholly illegal 
and void ab initio, and confirmation by 
the Court of revision cannot validate it, 
and that jurisdiction could not be assumed 
either by conduct of the parties in the 
form of estoppel or waiver or silence, 
Vide 9 Halsbury page 352. In Hinde v. 
Hinde, it was pointed out that though 
the parties may agree on amounts or 
may make agreements as to payments, 
they could not by consent confer on a 
Gourt a jurisdiction which it did not 
possess, Similarly, in the Queen v. Fudge 
of the Gounty Gauncil of Shrofshire®, it 
~was held that where there was initial 
lack of jurisdiction, it could not be sup- 
plied by means of waiver. 


4. We are clear therefore, that the 
Presiding Officer’s jurisdiction being 
entirely basically dependent on an 
existing or an apprehended industrial 
dispute, the appellant was not estopped 
in this case from contending lack of 
jurisdiction in the Presiding Officer, 
notwithstanding that the reference was 
made on a joint application under 
eae 10 (2) of the Industrial Disputes 
Act, 


5. We are also of the view that the 
Presiding Officer was right when he said 
that George Vaz was not a workman. 
The Presiding Officer has, as we see 
from his award, taken into accovnt all 
the salient facts into account, and his 
finding in this regard is not vitiated by 
any Error. 


6. But that would not conclude the 
matter, While the industrial dispute 
should be among other things between 
the Management and workmen, the 
dispute need noct be connected with any 
workmen. What the definition of the 
expression ‘industrial dispute’ says is that 
it may be connected with the employ- 
ment or non-employmeént or the terms of 
employment or the conditions of labour of 
lany person, not necessarily a workman. 
The fact that George Vaz was, as found 
by the Presiding Officer, not a workman 
-wovld not by itself conclude that the 
dispute was not an industrial” dispute, 
But then, on the one hand, it is conten- 
ee 


ł. (1953) 1 AB.LR: 171. 
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ded that.the question that if George 
Vaz was an independent contractor, 
whether there was a commùünity of 
interest between him and the workman 
has not been raised by the Management 
in its pleadings. On the other hand, it 
is asserted for the Management that it 
has been raised. By a reference to the 
pleadings themselves, we find that all 
that had been stated by the Management 


‘in its objection . statement was that 
George Vaz was not a workman within 


the meaning of the Industrial Disputes 
Act, and this statement was follewed 
by the facts which were intended to show 
that he was not a workman, and then 
at the conclusion of the statement, the 
management stated that George Vaz 
was a contractor pure and simple and 
beyond the purview of the Industrial 
Disputes Act, It is said that this meant 
or implied that the point as to the com- 
munity of interest as between the workman 
and George Vaz was raised in the ob- 
jection statement. We do not think 
that this is a correct reading of the cffect 
of the objections statement, It seems 
to us that the objection statement did 
not have in its view this aspect that an 
industrial dispute may be ccnnected 
with somebody who is not a workman 
and that, therefore, it was necessary to 
plead that even on that basis there was no 
community of interest between such a 
person and the workman. 


. The result is we confirm the remit 
order of Palaniswamy, J. but the Presiding 
Officer, while disposing of the reference, 
will do so in accordance with the ob- 
servations contained in this judgment 
and according to law. There will be 
no order as to costs, 


V.K. Order accordingly. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—K. S. Venkataraman and S. 
Maharajan, JF. 


The Trustees of the Port of Madras 
by Ghairman Appellant% 


U. 


Good Year India Limited District 

Office at No.2 Pattulos Road, Madras 

by its District Manager and others 
Respondents, 


Limitation Act (IX of 1908), section 22 (1) 
—Suit for .damages—Application to implead 
additional plaintiff—Date af application ig 
the date on which the new party rs impleaded, 


Justice reqvires that section 22 of the 
Limitation Act, 1908 should be construed 
as meaning that the date of the appli- 
cation should be taken as the date when 
‘the new party was impleaded, 
[Para. 7.] 


Cases referred to :— 


The South India Industrial Lid. v. Mothey 
Narasimha Rao, (1927) 52 M.L.J. 199 : 
TL.R. 50 Mad. 372: A.LR. 1927 Mad. 
468 ; Thangavelu Ghettiar v. Kuppa Bai, 
(1964) 2 M.L.J. 138 ; Ramprasad v. Vijaya- 
kumar, A.I.R. 1967 S.G. 278: (1967) 
2 S.G.J. 805. l 


Appeal against the Decree of the Gity 
Civil Gourt (I-Assistant Judge), Madras 
in Original Suit No. 606 of 1963 dated 
20th July, 1965. 


R.G. Rajan, for Appellant. 


a Judgment of the Court was delivered 


Venkataraman, F.—This appeal is by the 
Port Trust of Madras. The Good Year 
India Limited at Calcutta consigned 
to its branch office at Madras 614 pack- 
ages of tyres, tubes and accessories under 
two bills of lading M-23 and M-24 both 
dated gist January, 1962, covering 443 
and 171 packages respectively, by the 


vessel “Jag Ganga’, owned by the first: 


defendant company, the Great Eastern 
Shipping Company. The vessel arrived 
O a a i 
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at Madras on 6th February, 1962. The 
first plaintiff company applied for delivery, 


‘but obtained delivery of only 594 pack-- 


ages. The remaining 20 packages were 
not delivered, The first plaintiff made 
an enquiry. The Assistant Traffic 
Manager of the second defendant Port 
Trust issued a ‘B’ Certificate on 30th. 
Octcber, 1962, Exhibit A-4, stating that 
20 packages had not been landed. The 
first plaintiff, therefore, made a claim. 
on the shipping company. By their 
letter dated 22nd December, 1962 the 
shipping company repudiated the claim, 
on the ground that the Port Trust had 
granted’ a receipt to them for having 
received 610 packages with the mark. 
‘Good Year’. Thus they admitted their 
own liability to pay for 4 packages and 
said that in respect of 16 packages, 
it was the Port Trust which was liable.. 


‘On that footing, the first plaintiff issued a 


notice to the Port Trust, but the Port 
Trust did not give any Satisfactory reply. 
The second plaintiff, who is the insurance 
company, paid the claim of Rs. 8,653 
to the first plaintiff and sought to recover 
the amount from the defendants, the 
value of 4 packages from the first defen- 
dant and the value of 16 packages from 
the second defendant. . 


2. The first defendant in their written-- 
statement admitted their liability for 
the 4 packages and pleaded that it was. 
the Port Trust who were responsible: 
for the value of the 16 packages. The 
Port Trust in their written-statement 
pleaded that they had received only 594 
packages in all from the shipping com- 
pany, that they handed over those 5094 
packages to the first plaintiff and that 
consequently they were not liable to. 
pay anything to the plaintiffs. 


. The learned judge who tried the 
suit found that the Port Trust had passed 
the receipts, Exhibits B-1, B-2 and B-3, 
in the tally sheets of the shipping company 
for having received 610 packages in all.. 
On that footing, he gave a decree against 
the first defendant shipping company 
for the value of four packages and against 
the Port Trust for the value of 16 packages. 
Aggrieved by this, the Port Trust has. 
preferred this appeal, 


It is obvious that though 614 pack- 
ages were booked at Calcutta in the ship, 
only 594 packages were’ delivered ‘to ‘the 


1}. 


first plaintiff. There was thus a short 
delivery of 20 packages. The first 
defendant would plead that they deli- 
vered 610 packages to the second defen- 
dant. They thus admit their liability 
for the value of 4 packages-to the first 
plaintiff. The second defendant would, 
on the other hand, deny that they received 
610 packages, and would say they received 
only 594 packages. The first question 
which, therefore, arises is whether the 
second defendant received 610 packages 
from the first defendant or only 594 
packages, The tally sheets, Exhibits 
B-1, B-2.and B-3, which have been signed 
by the Officer of the Port Trust and the 
Agents of the Shipping Company show 
that b10 packages with the concerned 
mark were delivered by the Steamer 
Agents to the Port Trust. They are 
ccnt¢mporanecus records and  reaily 
clinch the matter, It is difficult’ ‘to 
accept the plea of the Port Trvst that 
only 594 packages were received. They 
€xaminea cn their side the Shed Master, 
cne Kamalanathan, as D.W. 1. His 
evidence read carefully shows that 610 
packages were receivcd by the Port 
Trust, H's evidence is to the following 
effect, 443 packages should beer the 
mark ‘God Year—Madras’ and 171 
packages shovld bear the mark ‘Gcod 
Year—Bangalore via Madras’. The 
marks were not fovnd on ali the packages, 
The mark ‘Gcod Year-Madras’ was 
found only on 158 packages. The mark 
‘Good Year—Bangalore via Madras’ were 
founa only on 25 packages. But at the 
time’ of the delivery, the first plaintiff's 
agent was preparea to take delivery cf 
411 packages more, thus making 594: 
But D.W. 1 also says that apart from the 
25 and 158 packages, there was the mark 
‘Gcod Year’ on 427 packages, brt the 
first plaintifs agent tock delivery of 
only 411 packages and the remaining 
16 were.delivered to Dunlop andCompany. 
This evidence would mean that apart 
from the 183 packages cn which the 
marks were clear, the mark ‘Gocd Year’ 
was available on 427 packages, though 
the additional word ‘Madras’ was missing. 
Thovgh ‘the word ‘Madras’ was missing, 
the mark ‘Good Year’ was sufficient to 
identify them as the first plaintiff’s goods. 
But the further evidence is that notwith- 
Standing this. circumstance, the first 
plaintiff’s agent.was prepared to take 
delivery only of 411 packages and that 
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is ‘why the remaining 16 packages were 
delivered to Dvunlep and Company. 
Now, we may straightaway remark that 
this version has been put forth cnly at 
the time of the trial and was nct pleaded 
at any earlier stage of the case. There- 
fore, no credence can be given to this: 
version, that though the marks were 
available on 427 packages, the’ first 
plaintiff’s agent took delivery only of 
411 packages. :As a matter of probability 
also, it is unlikely that the first plaintiff’s: 
agent refvsed to take delivery of the 
remaining 16 packages though they 
ccntained the mark. But, at the same 
time, D.W. 1’s evidence shovs that the 
Port Trust received all the 610 packages, 
namely, 25 packages with the mark 
‘Gocd ‘Year-Bangalore via Madras’ and 
.158 packages with the mark ‘Good Year— 
Madras’ and 427 packages with the mark 
‘Good—Year’, all totalling vp 610. This 
is in cQnformity with the tally sheets, 
Exhibits B-1, B-2 <nd B-3. Therefore, 
the evidence of D.W., 1, far from support-- 
ing the case in the written statement. 
goes to confirm the Calcutta calcvlaticn 
in the tally sheets, according to which 
610 packages were received by the Port 
Trust from the Steamer Agents. 


5. Sri R.G. Rajan submits that even so 
the Port Trust would not be liable directly: 
to the first plaintiff company. The 
argument is that on the evidence cf D.W. r 
the remaining 16 packages were delivered 
to Dunlop and Gompany, who were also 
consignees in the steamer, and that so 
far as the Port Trust and Steamer Agents 
were concerned, the Port Trust delivered 
all the goods which they had received 
from the Steamer Agents by giving the 
goods to one cr the other of the censignees, 
But we find that this plea was not put 
forth in the written statement of the 
second defendant. Their only plea was 
that they had received only 594 packages. 
There was no further plea that even if 
they had received 610 packages, they 
were under no obligation to the first 
defendant or to the first plaintiff. We, 
therefore, decline to entertain this plea, 


6. The next point made by the learned 
Counsel for the appellant is that the suit 
is time-barred so far as the Port Trust 
is concerned.: This contention is based 
on - section: 110 of the Madras: Port 
Trust Act, 1905, according tò which no 
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suit shall be commenced against the 
Port Trust after six months from the 
accrual of the cause of such suit, The 
contention is that the cause of action 
arose on 30th October, rg62 when the 
“B? certificate was issued and that the 
‘suit should have been instituted within 
six months, Actvally, the suit was origi- 
nally laid only against the - shipping 
company on 6th February, 1963, but 
on 30th April, 1963, an application was 
made to implead the Port Trust. That 
was ordered on Ist July, 1963. The 
‘contention of Sri Rajan is that for the 
purpose of section 22 of the Limitation 
Act, 1908, which was in force then, the 
Port Trust was made a party only on 
ist July, 1963, by which time the period 
of six months from goth October, 19€2 
had expired. Section 22 (1) of the said 
Act runs thus : 


“Where, after the institution of a suit 
a new plaintiff or defendant is substi- 
tuted or added, the suit shall, as regards 
him, be deemed to have been insti- 
tuted when he was so made a party”, 


7. The learned Counsel for the plaintiffs- 
respondents meets this argument by 
urging that for the purpose of section 22, 
the Port Trust must be held to have been 
made a party even on 30th April, 1963, 
the date on which they filed their appli- 
cation to implead the Port Trust. They 
rely on a decision of a Bench of this 
Gourt consisting of Kumaraswami Sastri 
and Reilly, JJ., in The South India Industrial 
Lid. v. Mothey Narasimha Raol, The 
facts were similar and. it was held that 
for the purpose of section 22 (1), what 
matters is the date of the application made 
by the plaintiff to implead a new party. 
‘The reasoning in thus stated: 


“It appears to me to be obviously the 
right principle to adopt in the matter 
as otherwise, though’ an application 
might be made in time, as in this case, 
by the dilatoriness of the Court or 
by the maneouvres of the opposite 
party or by a mistaken decision of the 
Court, which had to be put right on 
~ appeal or revision, the order to which 
the party applying was entitled might 
not be made vntil the suit had become 
time barred, and it would be unreason- 
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able to leave the party, who had 
applied in good time, at the mercy 
of such chances. It is contrary to 
on€ of the clear principles of the law 
of limitation that a diligent party who 
has come to Court with his suit or 
his application within the period 
prescribed should be defeated because 
the Gourt for some reason cannot or 
does not give him his relief within 
the period. The heavy penalty for 
exceeding the arbitrary periods of 
limitation is to be counter-balanced 
by the assurance of safety when within 
time”, 


The position is this. The plaintiffs had 
necessarily to make an application under 
Order l, rule to, Civil Procedure Code 
to implead the Port Trust and all that 
they could do on their part was to be 
vigilant and file the application within 
the period of six months allowed by 
section 110 of the Madras Port Trust 
Act, They had no control on what 
happened in the Court after the filing 
of the application and it would be un- 
reasonable . to construe section 22 (1) 
as to defeat their right, evén though 


- they had been diligent and for some reason 


or other the Gourtcould not pass the order 
within time. It would be a different 
matter if the plaintiffs could have straight- 
away made the Port Trust a party with- 
out the intervention of the Court. But 
because they had necessarily to file an 
application, justice requires that section 
22 of the Limitation Act, 1908 should be 
construed as meaning that the date of 
the application should be taken as the 
date when the new party was impleaded. 
This is what the learned Judges stated 
and we are in respectful agreement with 
them, It follows that the Port Trust was 
impleaded within time. 


6. Sri R. GC. Rajan has brought to 
our notice two subsequent decisions 
Thangavelu Ghettiar v. Kuppa Bail, and . 
Ramprasad v. Vijayakumar?, No doubt, 
they refer to the order of the Court 
permitting addition of a new party and 
they say with reference to that date that 
the suit was time-barred because of 
section 22 of the Limitation Act. But 
it would not have made any difference 





* 
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in those cases if the date of the appli- 
cation for adding the new party had 
been taken as the relevant date for section 
22. That was why no such contention 
‘was advanced in those cases and no such 

uestion was discussed at all. Hence, 
they cannot be treated as authorities at 
all on the question decided by the Bench 
in South India Industrial Lid. v. Mothey 
Narasimha Rw, Having explained the 
point, we shall refer briefly to thase 
cases, 


In Thangavelu Gheitiar v. Kuppa Bai®, 
the first defendant entered into an agree- 
ment on 17th April, 1953 to sell a pro- 
perty to the plaintiff. But he sold the 
property to the second defendant, who 
in turn sold it to the third defendant, who 
in turn sold it to the fourth and fifth defen- 
dants. The decision states that the order 
of the Gourt permitting addition of the 
third defendant was made on 2nd August, 
1958, but that was more than three years 
from the date of the agreement, and the 
suit was time-barred against the third 
defendant, and consequently the fourth 
and fifth defendants. Presumably, even 
the application to implead the third 


defendant. was filed more than three . 


years aftef the agreement and hence 
no argument was advanced that if the 
date of the application was taken as the 
criterion, the suit would not be time- 


barred. 


10. In Ramprasad v. Vijayakumar®, one 
Vijayakumar filed the suit to enforce a 
mortgage which had been executed in 
favour of his mother’s mother Tara Bai, 
claiming to have been adopted by her 
to her husband. The adoption was 
fovnd against and the suit was dismissed 
on that sole ground by the trial judge. 
‘On appeal to the High Court, the plain- 
tiff sought to add a new ground that if 
the adoption was not proved, the heirs 
of Tara Bai would be his mother and her 
two sisters, but because the two aunts 
were not available to figure as co- 
plaintiffs, he filed an application to 
implead his mother as a plaintiff and the 
aunts as fro forma defendants. This 
application was allowed by the High 
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Gourt and a decree was granted in favour 
of the mother and her sisters without 
going into the question of adoption. 


11. The mortgagee appealed to the 
Supreme Court, Sarkar, C.J., observed 
that the order. of the High Court was 
sought to be sustained under Order 1, 
rule 10 (1), Givil Procedure Code as 
substituting the correct parties and there- 
fore not attracting the bar of limitation: 
but repelled the contention holding that 
the order could not be sustained under 
Order 1, rule 10 (1), Civil Procedure Code 
because some defendants were also added. 
Bachawat, J., for himselfand Mudolkar, J. 
observed that the High Court had 
power to add the new parties under 
Order 1, rule r0 (2), QGivil Procedure 
Gode but, then, it was too late. The 
application was made on 3rd November, 
1958 and was ordered on 4th November, 
1958. It was observed in paragraph 20: 


“It follows that as regards Mahabal- 
kumari (the mother) Rajkvmari and 
Premkumari (the aunts), the suit must 
be regarded as instituted on 4th 
' November, 1958. As far as they are 
concerned, the suit is barred by limi- 
tations esi ace es 


It will be seen that even if 3rd November, 
1958 had been taken as the relevant date, 
the result would have been the same, 
The question considered was entirely 
different, namely, that by the adaition 
of the new parties, it was not the old 
right or suit which was continued. The 
present question whether under section 22 
of the Limitation Act, the new person 
is made a party on the date of the appli- 
cation to implead him or on the date 
of the order cf the Court directing him 
to be impleaded did not arise there. 


12. The learned Judge has directed 
the entire costs of the plaintiffs to be 
borne by the Port Trust, because they 
alone contested the claim of the plain- 
tifis and the first defendant did not 
contest the plaintiff’s claim. We think, 
however, that the proper order to make 
in such a case is to direct the defendants 
to bear the costs of the plaintiffs in the 
proportion of 1:4, and we do so in exer- 
cise of our powers under Order 41, 
rule 33, Givil Procedure Code. This 
direction is so far as the costs in the trial 
Gourt are concerned.. 


30) 


13. The appeal is dismissed with costs 
(Counsel’s fee ‘one set) which will be 
shared by the plaintiffs and the first 
defendant in the proportion of 3:1. 


S.J. ————— Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE .AT MADRAS. 


Present :—P. R. Gokulakrishnan, J. 


Dr. H. T. Veera Reddi .. 
ve 


Smt. Kistamma . Respondent. 


(A) Hindu Marriage Act (XXV of 1955), 
sections 9, 19,21 and 24—Husband’s petition 
for restitution of conjugal rights under the Act 
—Wife’s suit for maintenance filed earlier 
in civil Court within jurisdiction of different 
High Court—Nature of forum under the Act 
—Effect of its decision. 


The Hindu Marriage Act is a special Act 
which has provided a special forum’ for 
the purpose of dealing with matrimonial 
causes and for payment of maintenance 
pendente lite. [Para. 18.] 


A petition for restitution of conjugal rights 


is of wide amplitude wherein the defence. 


that can be put forth in a suit for main- 
tenance and the question as to whether 
maintenance can be granted or not can be 
agitated more effectively and bindingly 
upon the parties. A decision in such 
petition will be a judgment in rem. 

| [Para. 25.] 


A judgment in a petition for restitution 
‘under section 9 of the Act is a judgment 
in rem rendered under a special enactment 
and by the special Court constituted 
thereunder. Such a judgment will come 
within section 41 of the Evidence Act. 
The Special Gourt is definitely a Court of 
wider amplitude than the civil Gourt in 
which the maintenance suit is pending. 
In view of the special jurisdiction confer- 
red on the Special Court under the Act 
and in view of a judgment rendered by it 
being a judgment in rem any prayer for a 
decision on the right to get maintenance 
in an ordinary civil Gourt will have no 
effect in the face of the decision rendered 
by the Court under the Act. 

[Paras, 20 and 23.] 
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i 
(B) Hindu Marriage Act (XXV of 1955) 
Proceedings under—Applicability ‘of Civil 
Procedure Code provisions—Recourse to section. 
151 of the Code—If permissible. 


The Court regulates proceedings 
under the Hindu Marriage Act by the 
Code of Givil Procedure and, if necessary 
it will have recourse to its inherent powers 
under section 151 of the Code on principles 
which are well-established. Section 15r 
can be applied to cases arising under the 
Hindu Marriage Act. [Paras. 21 and 23.] 


(CQ) Givil Procedure., Code (V of 1908)° 
sections 10, 151: and Order 39, rules 
1 and 2—Petition for restitution of conjugal 
rights by husband under Hindu Marriage 
Act—Earlier suit by wife for maintenance in 
civil Court—Latter Court within jurisdiction 
of another High Court—Injunction to 
restrain proceedings in latter Court—Grant of 
—Gompetence—Suit for. maintenance prior in 
point of time—Relevance—Matter in issue in 
restitution application not the same as matter 
in maintenance suit. 


The Court has power both ‘under 
Order 39, rules 1 and 2 and section. 151 
of the Civil Procedure Code to grant an 
injunction to restrain a party in a proceed- 
ing before it from proceeding with a suit 
filed in a different Court. *°[Para, 11.] 


In the interests of justice, to avert abuse of 
the process of Court, the Court can grant 
an injunction apart from the provisions of 
Order 39, rules 1 and 2 under its ‘powers 
under section 151. The exercise of the 
power depends upon the facts of each 
case, [Para, 16. 


The facts that a suit for maintenance had 
been filed by the wife in a civil Court 
prior in point of time to the petition for 
restitution, of conjugal rights filed by the 
husband under the Hindu Marriage Act is 
not a ground to refuse the prayer for an 
injunction to stay proceedings in the 
civil suit, provided the petitioner who 
wants the injunction proves that both in 
the interests of justice and to avoid mvIti- 
plicity of decisions the injunction has to 
be granted. [Para, 24: ] 


The fact that the Court which has to 
respect the injunction order issued by the 
Court under the Hindu Marriage’ Act is 
under the jurisdiction of another High 
Court cannot. curtail the: powers of the 
issuing Court under section 151 ofthe 


Civil, Progedure Code. < [Para. 26.) 


1) 


In a petition for restitution of conjugal 
rights by a husband under section g of the 
Act, if his prayer is decreed, there can be 
no question of maintenance to the wife 
claiming that relief. If, however, the 
decision is against grant of restituticn, 
the suit for maintenance by the wife has 
to be decreed automatically except for 
the ascertainment of the. quantum 
thereof. Hence the matter in issue in 
the matrimonial petition is not directly 
and substantially in issue in the suit for 
maintenance pending in another Court. 

l [Para. 32.] 


Cases referred to:— 


Manohar Lal v. Seth Hiralal, A.I.R.. 1962 
S.C. 527; Gohan v. Bothfield, (1919) 1 K.B. 
410; Ram ‘Bahadur Thakur and Go. v. 
Devidayal (Sales) Lid., ATR. 1954 Bom. 
176; Rash Behary Dey v. Bhowani Ghurn 
Bhose, (1907) T.L.R. 34 Cal. 973 Mungle 
-Chand v. Gopal Ram, (1907) I.L.R. 34 
Cal. ‘xor; Ram Sadan Biswas v. Mathura 
Mohan Harra, A.U.R. 1925 Gal. 2335 
Venkatese Tawker v. Ramasami Chettiar, 
(1895) LLL.R. 18 Mad. 338 ; Ramayyar v. 
'Ramayyar, (1898), 1.L.R. 21 Mad. 3563 
Upendra Das v. Krushan Sahu, AAR. 1972 
Orissa 12; Hemanta Kumar v. Lilabati, 
ALR. 1971 Orissa 34; Sankara Pillai v. 
Inez Rosario, A.I.R. 1971 Ker. (27; 
‘Ma Po Khin v. Ma Shin, (1933) I.L.R. 11 
Rang. 198; Siddaiah v. Penchalamma, (1962) 
2 An.W.R. 259; A.LR. 1963 A.P. 158; 
SM. Pande v. Manohar, A.I.R. 1971 Bom. 
183: Zakeria Suleman v. Collector, Yeotmal, 
A.L.R. 1963 Bom. 233; Union of India v, 
Sailendranath, A.I.R. 1966 Cal. 603. 


Appeal against the order of the City 
‘Civil Court (VI Assistant City Civil 
Judge), Madras dated 2nd February, 
1972 and made in I.A. No, 2209 of 
1971 in O.P. No. 48 of 1971 and petition 
praying the High Gourt to revise the 
order in I.A. No. 11534 of 1971 in O.P. 
No. 48 of 1971 on the file of the Court of 
the VI Assistant Gity Civil Judge, Madras. 
P. Venkateswami, for Appellant. 

A. Sankaran, for Respondent. 

‘The Court delivered the following 
Juvement:—G.M.A. No. 348 of 1972 
is against I.A. No. 2209 of 1971, on the 
file of the VI Assistant Judge, City Civil 
hurt, and G.R.P. No. 751 of 1972 is 


against I.A. No. .11534 of 1971, on 
the file of the same Court, Both the 
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above J.As. were filed in O.P. No. 48 of 
1971, O.P. No. 48 of 1971 now pending 
before the VI Assistant Jvdge, Gity Civil 
Qourt, is a petition for restitution of con- 
jugal rights under section 9 of the Hindu 
Marriage Act XXV of 1955. It was 
filed by the appellant, Dr. H.T. Veera 
Reddi, for getting the society of his wife 
Kistamma, the respondent, and her 
daughter by name Babarethinamma. 


2. There isalong history behind between 
the parties prior to the filing of O.P. No.48 
of 1971. Their marriage took place as 
early as 1943 and according to Kistamma, 
a daughter was born to them on 23rd 
December, 1958. Dr. H.T. Veera Reddi 
filed O.P. No. 63 of 1960 on the file of the 
City Civil Court, Madras, for divorce, 
alleging adultery and desertion on the 
part of his wife, Kistamma. On the 
dismissal of that O.P. for divorce, G.M.A. 
No. 83 of 1961 was filed in this Gourt and 
that was also dismissed. In L.P.A.. No. 31 
of 1964, of this Court, Dr. H.T. Veera 
Reddi was granted judicial separation. 
On further appeal by Kistamma to the 
Supreme Court in G.A. No. 1149 of 1969 
the Supreme Court, by judgment dated 
24th March, 1970, rejected the charges of 
adultery and immorality and_ desertion 
made against Kistamma and also negati- 
ved the contention of Dr. H.T. Veera 
Reddi regarding legitimacy of Babare- 
thinamma. Subsequent to the judgment 
of the Supreme Court, notices seem to 
have passed between the parties, and 
Kistamma filed O.P, No. 25 of 1970, on 
the file of the Sub Court at Adoni for 
maintenance for herself and her daughter, 
claiming past maintenance of Rs, 36,000 
and future maintenance at the rate of 
Rs, 1,000 per manth from the date of peti- 
tion. During January, 1971, Dr. H.T. 
Veera Reddi preferred O.P.No. 48 of 1971 
before the Gity Civil Gourt, Madras, 
under section 9 (1) of the Hindu Marriage 
Act for restitution of conjugal rights. 


: In O.P. No. 48 of 1971, Dr. H.T. 
Veera Reddi has inter alia alleged: 


~ éC 


ruining the career of the petitioner. 


'. The tespondént made several reckless 
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accusations. against the petitioner and 
ever went to the length of charging the 
petitioner of having a desire to marry 
- another wife and that with a view to 
achieve that object, was anxious to 
get the respondent divorced, The 
history of events have shown that these 
accusations are all false, 
The petitioner has been, though mar- 
ried several years ago, constrained to 
live singly for severai years in view of 
the intransigent and obstructive attitude 
of the respondent. He has undergone 
agony for several years. 
....His offer to take back the respon- 
dent is perfectly bona fide and the peti- 
tioner is ready ‘and willing to forget 
and forgive ali that had happened and 
is desirous of having the consortium of 
the respondent. 
.... The petitioner is onlv ready and 
willing to receive back the respondent 
and the child and to acknowledge the 
. child as his, so as to enable the respon- 
dent and the child to have fvture status 
and happiness in life. The petitioner 
and respondent are closely related and 
the petitioner is also anxiovs to uphold 
the dignity and reputation of the family 
of both the petitioner and the respon 
dent.” 
On the above allegations, Dr. H.T. 
Veera Reddi has prayed for restitution 
of conjugal rights. 
4. Kistamma, the respondent in the 
G.M.A., no doubt, stated in her counter 
that the offer of Dr. H.T. Vira Reddi is 
wholly mala fide as he has filed the case in 
1971 to defeat her right for maintenance 
after she had instituted an O.P. in the 
Sub Court, Adoni, earlier, and that she 
and her child have suffered mental shock 
and extreme loss of health as a result of 
the mental cruelty and in view of that 
fact, she apprehends great-danger to the 
health and life of herself and her child. 


g. Dr. H.T. Veera Reddi also filed I.A, 
No. 2209 of 1971 in his O.P. praying 
for staying further her petition O.P. 
No. 25 of 1970, on the file of the 
Sub-Court, Adoni. In the applica- 
tion, he inter alia’ ‘alleged that the 
respondent’s launching upon the pro- 
ceeding in the Adcni Ccurt will only 
result in multiplication of proceedings and 
a clear abuse of legal process and that 
having regard to the wide scope of enquiry 
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in the petition for restitution of conjugal 
rights, wherein all questions will have 
to be tried out in giving relief of restitu- 
tion of conjugal rights, the proceedings 
in O.P. No. 25 of 1970, on the file cf the 
Sub-Gourt, Adoni, for maintenance and 
separate residence, can be stayed till the 
disposal of O.P. No. 48 of 1971. 


6. O.P. No. 25 of 1970, on the file of the 
Sub-CGourt, Adoni, as already stated, is a 
pauper suit filed by Kistamma for main- 
tenance under the generallaw. There she 
claims Rs, 36,000 as past maintenance and 
Rs, 1,000 per month as future maintenance 
for her and her daughter Babarethinamma. 
In the O.P, filed by Dr. H.T. Veera 
Reddi, Kistamma has also filed an appli- 
cation in I.A. No. 11534. of 1971 under 
S. 10, Givil Procedure Code for staying 
the proceeding in O.P. No. 48 of 1971 till 
the disposal of her O.P. No. 25 of 1970, 
alleging, inter alia, that O.P. No, 48 of 
1971 has been filed with the sole object 
of defeating her claim fcr maintenance in 
O.P. No. 25 of 1970, that there is abso- 
Jutely no bona fides on the part of Dr. H.T. 


Veera Reddi in praying for restitution of 


conjugal rights and that in any event the 
matter is directly and substantially the 
same in beth the legal proceedings, viz., 


O.P. No. 25 of 1970, Sub-Court, Adoni 


and O.P. No. 48-of 1971, City Civil 
Court, Madras. She has also stated that 
her O.P. No. 25 of 1970 having been a 
previously instituted proceeding, O.P. 
No, 48 of 1971 has ta be stayed, 


7. In LA. No. 11534 of 1971 ,the conten- 
tion of Dr. H.T. Veera Reddi is that pro- 
ceedings under section 9 of the Hindu 
Marriage Act is in a forum cf special 
jurisdiction and not a suit in common law 
in a civil Gourt, whereas Kistamma’s 
suit for arrears of maintenance is only 
general in character, that even other- 
wise the matters at issue in O.P, No. 48 of 
197I are not in common with those in 
O.P. Ne. 25 of 1970 and that in any view 
of the matter, the reliefs claimed in O.P. 
No, 48 of 1971 are of more camprehensive 
character and the decision one way or the 
other by the City Civil Court alone can 
give a cause of action for Kistamma being 
entitled to claim separate residence and 
maintenance, and not otherwise. He 
also contended that section 10, Civil Pro- 
cedure Code cannct apply in as mvch 
as the action in O.P. No, 48 of 1971 can- 
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not be termed as a ‘civil suit’ and that 
the matters at issue are not directly or 
substantially the same as those which 
would arise in O.P. No. 25 of 1970, The 
further contention is that Kistamma’s 
remedy can at all events be consequential 
to the decision of the matters at issue in 
O.P. No. 48 of 197I and that as such 
Kistamma is not competent to take 
advantage of the provisions of the Civil 
Procedure Code and seek a stay of O.P. 
No. 48 of 1971. 
8. The VI Assistant Judge, City Civil 
Court, heard both the injunction applica- 
tion I.A. No. 2209 of 1971 as well as 
the section I0 stay application I.A. No. 
11534 of 1971 together, and dismissed 
both of them. This decision he arrived 
at on the ground that the matters arising 
in O.P.No, 25 of 1970 and in O.P.No. 48 
of 1971 are not identical ones, and that 
both the proceedings can be -prosecuted 
separately, The lower Qourt observed: 
‘The injunction to a party with respect 
to his taking part in the proceedings 
would be putting that party in a very 
inconvenient position.” 
and that Kistamma cannot be prevented 
effectively by an order of injunction 
restraining’ her from prosecution of the 
petition for maintenance till the disposal 
of O.P. No. 48 of 1971. 
g. Aggrieved by the decision rendered 
by the Gourt below, Dr. H.T. Veera 
Reddi has preferred the above G.M.A. 
and Kistamma has preferred the above 
Civil Revision Petition. 
10; Thiru P. Venkataswami, the learned 
Counsel appearing for the appellant in 
the C.M.A., took me through various 
provisions of the Hindu Marriage Act 
and the Code of Civil Procedure and 
also through various decisions of Courts 
in support of the prayer of his client for 
the grant of an injunction against Kista- 
mma. Thiru Sankaran, the learned 
Counsel for the respondent in the C.M.A., 
also took me through various decisions 
and argued that no injunction can be 
granted, which, if granted, will in effect, 
prohibit a Gourt not within the jurisdic- 
tion of this Court, from proceeding with 
the suit pending before it, 
11. In Manohar Lal v. Seth Hiralal', the 
Supreme Curt had occasion to deal with 
section 10 and alse Order 39, rvles 1 and 2, 


1. ALR. 1962 S.C. 527. 
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Civil Procedure Code. The majority 
view in that decision is that tħere is 
nothing in Order 39, rules 1 and 2, which 
provides specifically that a temporary 
injunction is not to be issued in cases 
which are not mentioned in those rules 
and that the rules only provide that in 
circumstances mentioned in them the 
Court may grant a temporary injunction. 
The Supreme Court has further held that 
the provision of section 151, Givil Procee 
dure Code make itclear that the inherent 
powers are not controlled by the prov- 
sions of the Code of Civil Procedure 
and that it is a power inherent in the 
Court by virtue of its duty to do justice 
between the parties before it. Finally, 
the Supreme Court allowed the appeal 
and observed— 
“In view of the various considerations 
stated above, we are of opinion that 
the order under appeal cannot be 
sustained and cannot be said to be an 
order necessary in the interests of 
justice or to prevent the abuse of the 
process of the Court.’ 
In the above decision, the Supreme Court 
has referred to the decision of the Kings 
Bench in Gohan v. Bothfield1, wherein the 
Bench observed : 
‘While, therefore, there is jurisdiction 
to restrain a defendant from suing 
abroad, it is a jurisdiction very rarely 
exercised, and to be resorted to with 
great care and on ample evidence pro- 
duced by the applicant that the action 
abroad is really vexatious and useless”? | 
Thus it is clear that the principle evolved): 
by the Supreme Court in the above deci- 
sion is that the Court has power both}. 
under Order 39, rules 1 and 2 and sectionl, 
151, Civil Procedure Code to grant anl, 
injunction restraining the party concerned] 
from proceeding with the suit in a different} 
Court under the jurisdiction of a different 
High Court. Of course, such power has 
to be used with great care and on ample 
evidence produced by the applicant, 
12. Ram Bahadur Thakur and Company v. 
Devidayal (Sales) Limited 1, while dealing 
with the provisions of section 10, Civil 
Procedure Gode held that the provisions 
of section 10 and section 151 of the Civil 
Procedure Code must be read together.. 
and if the Court which is asked to stay a 





1. (1919) 1 K.B. 410, 
2. ALR, 1954 Bom, 176. 


304. 


suit comes to the conclusion that by 
staying’ the suit before it, it would per- 
-petrate an abuse of the process of Court, 
or would enable the other party to obtain 
a benefit to which in view of his conduct 
he is not ligitimately entitled, then, 
netwithstanding the provision ofsection10, 
the Court would be justified in refusing 
to stay the suit before it, even though 
that suit is a subsequently instituted suit. 
But this view of the Bombay High Court 
on section 10 and section 151, Civil Pro- 
cedure Gode was held to be incorrect 
by the Supreme Gourt in Manohar Lal v. 
Seth Hiralal’, Ido not think it is neces- 
sary to consider the Bombay decision in 
this O.M.A., as we are not at present on 
the provisions of section 1o Civil Pro- 
cedure Code, but only on the applica- 
bility of Order 39,rules 1 and 2 read with 
section 151, Civil Procedure Code. 


In Rash Behary Dey v. Bhowani thurn 
Bose®, the Calcutta High Court has held 
in a suit filed in the High Court fzr specific 
performance of an agreement for lease 
.of certain premises wherein the plaintiff 
‘sought for an injunction to restrain the 
-defendant from proceeding with a suit 
instituted by the latter in ‘the Small 
«Gause Court for ejectment of the former 
‘from the same premises, that the High 
Gourt has power under its general equity 
‘jurisdiction to grant an injunction of the 
character, independently of the Code of 
‘Civil Procedure, 


"12. In Mungle Ghand v. Gopal Ram’, the 
‘plaintiffs in the suit before the High Court 
sought for an injunction under sections 
492 and 493, Givil Procedure Code (Act 
“XIV of 1882) restraining the defendants 
‘from proceeding with a suit previously 
instituted in the Court of the Subordinate 
Judge at Bareilly. The Sub-QGourt at 
Bareilly was under the jurisdiction of the 
Allahabad High Court.. The claim of 
the defendants before that Court was for 
recovery of a certain sum of moncy:as 
-due to them by the plaintiffs in respect 
.of the same transactions which forméd 
the subject-matter of the svit before the 
‘Calcutta High Gburt. Subsequent to 
the institution of the suit before the 
Bareilly Sub QGourt, the suit before the 
‘Galcutta High-Gourt was instituted for 





1. ALR. 1962 S.C, 527. - . 
2. (1907) LL.R..34 Cal: 97. - 
3, (1907) I.L.R. 34 Cal: 10i. ` 
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recovery of a certain sumofmoney by the 
plaintiffs. Along with the suit, the 
plaintiffs applied for and obtained a rule 
nist upon the defendants to show cause 
why an injunction should not be granted 
against.them restraining them, until the 
final determination of the High Court 
suit or until the further order of the High 
Gourt, from further proceeding with the 
suit then pending in the Bareilly Court. 
It was further ordered that the rule should 
not be served on the defendants until 
the payment into Gourt by the plaintiffs. 
of a stated sum, being the amount of the ~’ 
claim against them, in the Bareilly Court, 
which payment the plaintiffs in their peti- 
tion for the rule, had offered to make, 
and accordingly made. Mr. C.R. Das 
appearing for the defendants in the High 
Court suit stated that the effect of: the 
order, if made absolute, would be to stay 
the. proceedings in the Bareilly Court, 
and. would amount to an interference with 
the jurisdiction of the Allahabad High 
Court, to which the Bareilly Court was 
subordinate, He further contended that 
the proper course was for the plaintiffs 
to apply to the Bareilly CGourt under 
section 20, Givil Procedure Code for.a 
stay of proceedings there and that further 
the Galcutta High Gourt had no jurisdic- 
tion to grant the injunction, inasmuch 
as it did not come within the provisions 
of sections 492 and 493, Civil Procedure 
Gode. This was opposed by the other 
side, ‘The Calcutta High Court has 
held: 
“The question is whether effect can 
be given to the requirements of justice 
by the stay of the suit in the Bareilly 
Gourt, I think the powers of this 
Gourt to grant temporary injunctions 
are not confined to’ the terms of sections 
492° and 493 of the Civil Procédure 
ode, This Gourt’has acted for a 
long series of years on the view that its 
powers of control over persons within 
its jurisdiction, by injunctions operat- 
ing in personam, are not restricted by 
the provisions of the Civil Procedure 
Gode, and I think it is too late to ask 
us to depart from its practice. There- 
fore I think this Court has power to 
restrain the defendant from proceeding 
with the suit at Bareilly, if justice requi- 
res the step. The question is whether 
.I should adopt this .course. The 
‘Bareilly Goürt will doubtless stay the 
defendant’s suit in the Bareilly Couirt, 


d) 


' „When that Qourt is informed that this 
Gourt has restrained the defendant 
from proceeding with that suit. I am 
not to assume that the Judge of the 
Bareilly Gourt will take. any step 
unfair to the defendant, or compel him 
to actin any way inconsistent with 
his duty of obedience to this Court”, 


‘On the above observations, interim injunc- 

tion was made absolute by the Calcutta 
High Gourt. It is clear that the High 
‘Gourt of Galcutta in the above decision 
invoked the powers under section 151, 
‘Civil Procedure Code, in the interests of 
Justice, to grant the injunction as against 
a person from proceeding with a suit 
which was pending in a Court under the 
jurisdiction of a different High Court 
even though that suit was a previously 
instituted suit, 


13. The decisions cited by Thiru P, 
Venkataswami, the learned. Counsel for 
the appellant, such as Ram Sadan Biswas v. 
Mathura Mohan Harral, Venkatesa Tawker v. 
Ramasami Chettiar®, and Ramayyar v, 
Ramayyar’, though they deal with the 
‘powers of granting injunction, are in 
respect of cases arising out of Specific 
‘Relief Act and as such, they cannot be on 
all fours applied to the facts of the 
‘present case, 


‘Upendra Das v. Krushan Sahut, lays down 
‘the principles on which exercise of dis- 
‘cretion rests for the grant of injunction; 
:and it is stated thus: 


(i) In the facts and circumstances of 
each individual case there must exist a 
strong probability that the petitioner 
has an ultimate chance of success in the 
‘suit, This concept has been otherwise 
expressed by saying that there must 
be a prima facie case, 


(it) As the injunction is granted during 
the pendency of the suit the Court 
will interfere to protect the plaintiff 
from injuries which are irreparable. 
‘The expression “irreparable injury” 
means that it must be a material one 
‘which cannot be adequately compen- 
sated for in damages. The injury 
need not be actual but may be appre- 
hended.. 7 
a 
1. ALR. 1925 Cal. 233. 
2. (1883) TLR. 18 Mad, 338 
3- (1898)-I:L.R. 21 Mad, 356. 
-4, AJI.R.1972 Orissa 12, 
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(iti) The Court is to balance and weigh 
the mischief or inconvenience tô either 
side before issuing or withholding the 
injunction. The principle is otherwise 
expressed by saying that the Court js 
to look to the balance of convenience.” 


14. In Hemania Kumar v. Lilabati3, a 
Bench of the Orissa High Court has laid 
down the well-settled principles which 
govern the exercise of the discretion con- 
ferred by Order 39, rules 1 and 2. Civil 
Procedure Code, in granting injunction, 
It is stated by the Bench as follows: 


“ (1) The person seeking a temporary 
Injunction must satisfy the Court that 
there is a serious question to be tried 
in the suit and that on the facts before 
the Gourt there js a probability of his 
being entitled to the relief asked for ; 


(2) Gourt’s interference js necessary 
to protect the applicant from the species 
of injury which is described as irrepara- 
ble before his legal right can be esta- 
blished on trial; and 


(3) The comparative mischief or 
inconvenience which is likely to occur 
from withholding the injunction will 
be greater than that which is likely to 
arise from granting it.” 


15, In Sankara Pillai v. Inez Rosario 2. cited 
by Thiru Venkataswami, the powers of 
the High Court to interfere under section 
115, Givil Procedure Code, in cases where 
temporary injunction has been granted 

have been discussed, and the principles 
for granting injunction, as noticed in the 
decisions supra, have been re-stated. 


16. In Manohar Lal v. Seth Eiralal3, the 
principles to be followed for grant of 
injunction have been laid down. Though 
the Supreme Court refused an injunction 
in that case, it has held that in the interests 
of justice to avert abuse of the process of 
of Gourt, the Court has power to grant 
injunction apart from the provisions of 
Order 39, rules 1 and 2 and under section 
151, Civil Procedure Code also, We have 
to be guided by the principles laid Gown 
for the grant of injunction, in the afore- 
Said decisions; the conclusion arrived at 
therein cannot be made applicable to 


ee a rere neers N 
1. A.LR. 1971 Orissa 34, 

2. ALR. 1971 Ker. 27. 

3. ALR. 1962 S.C. 527. 
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cases where injunction is prayed for. 
Fach ease has to depend uponits own 
facts and to be decided on the principles 
enunciated in the decisions noticed above. 
It is thus necessary to discvss the facts 
of the case on hand in detail. 


17. Dr. H.T. Veera Reddi has filed 
O.P. No. 48 of 1971 for restitution of 
conjugal rights vnder section g of the 
Hindu Marriage Act. Section 9, Hindu 
Marriage Act, is in these terms— 


(1) When either the husband or the 
wife has, without reasonable excuse, 
withdrawn from the society of the 
other, the aggrieved party may apply, 
by petition to the District Covrt, for 
restitution of conjugal rights and the 
Court, on being satisfied of the truth 
of the statements made in such petition 
and that there is no legal ground why 
the application should not be granted, 
may decree, restitution of conjugal 
rights accordingly. 


(2) Nothing shall be pleaded in answer 
to a petition for restitution of conjugal 
rights which shall not be a ground for 
judicial separation or for nullity of 
marriage or for divorce.” 


Section 19 of the Act states— 


‘“‘Byery petition under this Act shall be 
presented to the District Gourt within 
the local limits of whose ordinary origi- 
nal civil jurisdiction the marriage was 
solemnized or the husband and wife 
reside or last resided together”. 


Section 24. of the said Act provides— 


“Where in any proceeding under this 
Act it appears to the Court that either 
the wife or the husband, as the case 
may be, has no independent income 
sufficient for her or his support and the 
necessary expenses of the proceeding, 
it may, on the application of the wife or 
the husband, order the respondent to 
pay to the petitioner the expenses of 
the proceeding, and monthly during the 
proceeding such sum as, having regard- 
ing to the petitioner’s own income and 
the income of the respondent, it may 
seem to the Court to be reasonable.” 


18. From the foregoing sections it is 
iclear that a special forum has been provi- 
ided by the special Act for the purpose of 
‘dealing with matrimonial cases and that 
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the special Act provides for payment of, 
“maintenance” pendente lite both for the} 
person and also fer the litigation expenses.f 
No doubt, Thiru Sankaran, the learned 

Counsel for the respondent in the G.M.A. 

submitted that the judgment in a petition 

for restitution of conjugal rights is not} a 

judgment in rem which comes under 

section 41 of the Evidence Act and as such 

a petition for restitution of conjugal rights 

cannot be deemed as of wider and more 

comprehensive amplitude than a suit for 

maintenance, as the one filed by the 

respondent in the G.M.A. For this pro- 
position, Thiru Sankaran cited the decision 

in Ma Po Khin v. Ma Shin+, and also the 

observations of Sarkar in his Law of 
Evidence at page 467. In Ma Po Kiunvy, 

Ma Shin}, a Bench of the Rangoon High 

Gorrt has held:— 


“A suit for restitution of conjugal rights 
. is purely a private suit between two 
persons. No one else has any right to 
intervene in the matter, and the 
judgment in such a suit’ cannot be 
treated as a judgment in rem withim 
section 41 of the Evidence Act,” 


The Bench further held:— 


‘*The judgment was not that pfa Court 
acting in the exercise of probate, 
matrimonial, admiralty or insolvency 
jurisdiction, and was not binding on 
the first respondent in the present liti- 
gation.” 


It has to be noted that during the render--. 
ing of the said decision, any Act, such 
as the Hindu Marriage Act or any other 
special Act, was not in force for the pur- 
pose of dealing with matrimonial cases, 


19. In contrast to the above decision, 
Thiru Venkataswami, appearing for the 
appellant, cited the decision in Siddaiah 
v. Penchalamma?, The facts ofthat case 
were: The appellant in that case, who 
was the husband of the respondent, applied 
for a decree for judicial se paration against 
the wife in the Sub-Court, Kavali, on the 
allegation that she had deserted him 
some years before the institution of that 
petition, The petition was opposed by 
the wife inter alia on the plea that a prior 
decision rendered by the District Munsif’s 
Court, Kavali, that the husband had 


1. (1933) LL.R. 11 Rang. 198. 
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q] 


abandoned his wife and therefore the 
latter was entitled to separate maintenance 
operated as res judicata in the subsequent 
proceedings, This issue was tried as a 
preliminary one and it was found in 
favour of the wife. On that view, the 
Sub-Judge dismissed the petition of the 
husband under section 10, . Hindu 
Marriage Act. It was that view of the 
Sub-Judge that was canvassed before the 
Andhra Pradesh High Court. The 
Bench, while deciding that case, held— 


“It should be borne in mind that the 
judgment in the maintenance suit 
decided the rights as between the 
parties and that being a proceeding 
inter partes, in our opinion, it cannot be 
pleaded as a bar to a petition under 
section I0 of the Hindu Marriage -Act, 
A judgment by a Subordinate Judge 
. or a District Judge in exercise of the 
jurisdiction conferred upon them’ by 
the Hindu Marriage Act would surely 
fall within the purview of section 41 
of the Indian Evidence Act. Any 
, decision given in the exercise of matri- 
monial jurisdiction would be conclusive 
not only against the parties to the 
proceeding but against the whole world. 
In cther words, such judgments would 
operate’ as judgments in rem The 
suit decided by the District Munsif 
would not bind anyone except the 
parties thereto and it is only a Court 
exercising matrimonial jurisdiction 
that could make judgments in rem 
A valid dissolution of marriage causes 
the relationship between the husband 
and wife to cease to exist as against 
the whole world. That result could not 
be achieved by a decision rendered 
by a civil Gourt in a suit for mainten- 
ance,” 
The next one relied on by Thiru Venkata- 
swami with regard to the abovesaid pro- 
position is the case reported in S.M. Pande 
v. Manohari, where the Bombay High 
Court, dissenting from the view taken in 
Ma Po Khin v, Ma Shin?, observed— 


“It will be seen that a judgment, order 
or decree of a competent Court in the 
‘exercise of matrimonial jurisdiction is 
of a conclusive nature and confers upon 
a person a right in rem which is not 
only binding on the parties to the suit, 
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but binding as against the whole world. 
Prior to the enactment of the Hindu 
Marriage Act, 1955 so far as the Hindus 
were concerned, there was no matri- 
monial jurisdiction to decide the ques- 
tions regarding the matters connected 
with marriage, such as restitution of 
conjugal rights, judicial separation, 
divorce, nullity of marriage, declaration 
ofa marriage as void etc. By enacting 
the Hindu Marriage Act, 1955, Act 
XXV of 1955, a special jurisdiction 
has now been conferred with respect to 
the Hindu inhabitants in relation to 
marital matters and now the District 
Court is constituted a special Court 
for determining the question arising 
under the Hindu Marriage Act. All 
these questions now arising under the 
Hindu Marriage Act would be ques- 
tions within the matrimonial jurisdic- 
tion and are no longer triable by the 
ordinary civil Courts as was done pre- 
viously.under section 9 of the Code of 
Civil Procedure, Previously suits for 


restitution ofconjugal rights could be 


entertained by the ordinary civil Gourts 
under their general powersundersection 
g ofthe Code of Civil Procedure and 
they had jurisdiction to decide the ques- 
tion regarding the status of the parties 
and they covld give or refuse declara- 
tions in that respect and give the neces» 
sary reliefs, But after the passing of 
the Hindu Marriage Act, 1955, 
the ‘jurisdiction has been exclu- 
sively given to the District Courts 
which have now to try matters falling 
under the Hindu Marriage Act, Sarkar 
in his Evidence Act, Eleventh Edi» 
tion, atpage 466 states that a judgment 
of a Court under the Hindu Marriage 
Act, 1955, is one in the exercise of 
matrimonial jurisdiction and falls under 
section 41 and would be conclusive 
against the whole world. This pro- 
position has been laid down in a deci- 
sion reported in Siddaiah v. Penchal- 
amma*,in which it is said that a judg- 
ment by a Subordinate Judge or District 
Judge in the exercise of the jurisdiction 
conferred upcn him by the Hindu 
Marriage Act would fall within the pur- 
view of section 41 of the Evidence Act 
and the decision given in the exercise 
of matrimonial jurisdiction would be 
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conclusive not only against the parties 

` to the proceeding, but against the 
whole world. In other words, such 
judgments would operate as judgments 
in rem. We respectfully concur with 
this view expressed by the Division 
Bench of the Andhra Pradesh High 
Gourt”. 


20. From the abovesaid two decisions, 
it is clear that any decision rendered in 
O.P. No. 48 of 1971 on the file of the 
Gity Civil Gourt, Madras, will be a judg- 
ment in rem rendered under the special 
enactment and by the special Covrt 
constituted under the special enactment, 
viz., the Hindu Marriage Act, which is 
definitely a Gourt of wider amplitude 
than that in which the suit for mainten- 
ance is pending. The appellant in the 
C.M.A. has invoked’ the special jurisdic- 
tion under the matrimonial law and the 
rights of the respondent Kistamma will 
in no way be jeopardised by such pro- 
ceedings and herright to get maintenance 
pending disposal of the petition for resti- 
tution of conjugal rights is amply protec- 
ted by section 24 of the Hindu Marriage 
Act, 


21. Thiru Sankaran nevertheless cited the 
decision reported in akerta Suleman v. 
Collector, Yeotmal, for the proposition that 
section 151, Civil Procedure Gode cannot 
be applied to a special jurisdiction such 
as the one for entertaining a petition for 
restitution of conjugal rights, In that 
decision, the Bombay High Court has 
held that inherent powers can only be 
implied in the civil Gourts having general 
jurisdiction; but where special authori- 
ties are constituted under a special statute 
and for a- special object, itis, not possible 
to imply inherent powers in them, Deal- 
ing with the Rent Control Order of 
Bombay, the Bombay High Court, in 
that decision, found that there was no 
express provision in the Rent Control 
Order permitting the Rent Controller 
or the Appellate Authority to dismiss 
for default or to restore to file an applica- 
tion or appeal. The High Gourt also 
held that for good cause the Rent Control- 
ler would have to consider the evidence 
and circumstances in each case and decide 
for himself as to whether a petition can 
be dismissed for default or restored to 
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file for sufficient cause, I do not think 
the facts of the said decision are applica- 
ble to the case on hand. As far as the 
present case is concerned, it arises under 
the Hindu Marriage Act and the Act 
ite specifically provides under section 21 
that— 


“Subject to the other provisions con- 
tained in this Act and to such rules as 
the High Gourt may make in this 
behalf, all proceedings under this Act 
shall be regulated, as far as may be, 
by the Gode of Civil Procedure, 1908 
(V of 1908)”. 


In proceedings under the Act the Court 
regulates the same by the Code of Civil 
Procedure and if necessary will have 
recourse to its inherent powers under the 
Code (section 151) on principles which 
are well-established. In Mulla, Hindu 
Law, 13th edition, this position has been 
sufficiently explained by the author 
at page 708, 


22. Thiru Sankaran also cited the deci- 
sion in - Union of India v. Sailendra Nath 
for the proposition that section 151, 
Givil Procedure Code is not applicable 
to the facts of the present case, The 
Calcutta High Court, in that.decision, 
dealing with the prayer for subsistence 
allowance observed that in the suit by a 
Government servant challenging the order 
of his transfer he applied for payment of 
subsistence allowance during the pendency 
of the suit but that there being no provi- 
sion in the Gode to grant subsistence allow- 
ance during the pendency of the suit, inter- 
locutory order for subsistence allowance 
cannot be made under the inherent power 
of the Court under section 151, Civil Pro- 
cedure Code. The power relates to 
matters of procedure and as such section 
I5I does not apply to an interlocutory 
order going beyond the scope of the 
suit, The right to get subsistence allow- 
ance not being related to a matter of pro- 
cedure; order under section 151, Civil 
Procedure Gode, cannot be made. I do 
not think there is any relevancy in quoting 
this decision in the face ofthe Supreme 
Gourt decision in Manohar Lal v. Seth 
Hiralal*, where it has been categorically 
held-that Gourts have power under section 
151 read with Order 39,rules‘1 and 2, 
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Civil Procedure Code to grant necessary 
injunction inthe interests of justice. 


23. On an analysis of the above decision 
of the Supreme Court it can be seen that 
there cannot be any cifficulty in coming 
to the conclusion that section 151, Civil 
Procedure Gode, can be applied to cases 
arising under the Hindu Marriage Act. 
The decisions reported in Siddiah v. 
Penchalamma*, and S.M. Pande v. Manohar? 
make it very clear that judgment in the 
case of restitution of conjugal rights will 
clearly come under section 41, Evidence 
Act, and assuch a judgment will be 
a judgment in rem. There is no diff- 
culty in coming to the conclusion that a 
petition for restitution of conjugal rights 
is of wider amplitude than a suit for 
maintenance filed in the ordinary civil 
Court, In view of the special jurisdiction 
conferred upon the Court under the 
Hindu Marriage Act and also in view of 
the fact that judgments rendered by such 
special Courts are judgments in rem, any 
prayer for a decision on the right to get 
maintenance in an ordinary civil Court 
will have no effect in the face of a decision 
rendered by the Gourt vested with matri- 
monial jurisdiction. ; 


24. Kistamma, the respondent in the 
G.M.A. has no doubt filed her suit for 
maintenance which is prior in point of 
time to the petition for restitution of con- 
jugal rights by the husband. But that 
itself cannot be a ground to refuse the 
prayer for injunction, if the petitioner, 
who wants the injunction, is able to prove 
that both in the interests of justice and 
to avoid multiplicity of decisions, the 
injunction has to be granted. As early 
as 24th March, 1970 the Supreme Corrt 
rendered the judgment, holding that -thé 
appellant had not proved adultery, so as 
to entitle judicial separation against 
Kistamma. Subsequent to the Supreme 
Court decision, it is in evidence, the appel- 
lant Dr. H.T. Veera Reddi wanted to lead 
marital life with Kistamma and her 
daughter by forgetting the past episodes 
in order to purchase mental peace. 
Accordingly on 6th May, 1970, under 
Exhibit B-2 the appellant invited the 
respondent and her daughter to come and 
stay with him. On 4th June, 1970, 
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under Exhibit B-3, Kistamma sent a reply 
refusing to join the husbands Under 
Exhibit B-4 dated 14th July, 1970, the 
appellant sent a rejoinder to Exhibit B-3. 
During the period July, 1970 and January, 
1971, the appellant had to be out of 
India on his further training in surgery. 
During his absence, Kistamma filed O.P. 
No. 25 of 1970 on 29th July, 1970, in the 
Sub-Court, Adoni in Kurnool district, 

claiming maintenance both for herself 
and her daughter at the rate of Rs. 1,000 

per month and past maintenance of 
Rs, 36,000. Subsequent to his return 
to India, the appellant preferred O.P. 
No. 48 of 1971 on the file of the City Civil 
Court, Madras, on 22nd January, 1971, 
for restitution of conjugal rights as against 
Kistamma. In that petition, he has 
filed I.A. No. 2209 of 1971 for injunction 
which is the subject-matter of the C.M.A. 
25. Thus, it is clear from the facts 
narrated. above, that Kistamma, the 
respondent, forestalling the filing of a 
petition for restitution of conjugal rights, 
came forward with a suit for maintenance. 
As I have discussed already, a petition for 
restitution of conjugal rights is of wider 
amplitude wherein the defence that can 
be put forth in the suit for maintenance 
and the question as to whether mainte- 
nance Can be granted or not, can as well 
be agitated more effectively and bindingly 
upon the parties. Such a decision will be 
a judgment in rem. 

26. No doubt, the Supreme Court, in 
Manohar Lal v. Seth Hiralalt, has made 
mention regarding the position that in 
spite of a party being restrained from 
proceeding with his suit, the Court deal- 
ing with that suit may sometime insist 
upon him to proceed with the same. Any 
order-that can-be passed by a Court must 
be an order which should be respected 
by the other Court, The assumption as 
to what will happen to an order of injunc- 
tion if the other Court insists upon pro- 
ceeding with the trial cannot be visualized 
as at present since we proceed on the basis 
that the other Court will definitely respect 
any directions given to the party in respect 
ofthe suit pending before it, Ifthat Court 
were to be in the jurisdiction of this Court, 
there cannot be any difficulty, But the 
difficulty arises since the Court which has 
to respect an order of this Court is outside 
the jurisdiction of this Gourt. Such type 
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of extreme cases carinot, in my opinion, 
curtail the powers conferred wpon: the 
High Court under section 151, Civil Pro» 
edure Gode. Even the Supreme Court 
dealing with powers under section 
151, Civil Procedure Gode, which are 
inherent in the High Court, has stated 
that in the interests of justice and to 
avoid abuse of the process of the Court, 
the Gourt has power to issue appropriate 
injunction. z 


27. The Sub-Court at Adoni, no 
doubt, deals with O.P. Ño. 25 of 1970, 
which was a previously instituted pro- 
ceeding to that in O.P. No. 48 of 1971. 
But the Sub-Court, Adoni, which is subor- 
dinate to,and functions in the State 
jurisdiction of, the Andhra Pradesh High 
Court, will definitely see the reasoning 
in Siddaiah v. Penchalamma1, wherein the 
Andhra Pradesh High Gourt has categori- 
cally held that a decision given by a Court 
having special jurisdiction is a judgment 
in rem, If that is appreciated,there cannot 
be any difficulty for the Court at Adoni to 
respect the order passed by this Court, 


28. I have already mentioned that there 
cannot be difficulty for the respondent 
Kistamma in getting maintenance pendente 
lite in O.P. No. 48 of 1971 itself, Section 
24, Hindu Marriage Act, gives ample 
remedy to her. In view of Exhibits B-2, 
B-3 and B-4 and also the averments in the 
petition in O.P. No, 48 of 1971, there 
cannot be any difficulty in coming: to 
the conclusion prima facie that the respon- 
dent, Kistamma, forestalling the filing 
of the petition for restitution of conjugal 
rights, has hurried to the Court at Adoni 
with O.P. No. 25 of 1970 for maintenance. 
Both in the interests of justice, to avoid 
multiplicity of proceedings and also to 
avoid abuse of the process of Qourt, 
the respondent, Kistamma, is restrained 
from proceeding with O.P. No. 25 of 1970 
pending on the file of the Sub-Court at 
Adoni, until the disposal of O.P. No. 48 of 
1971, on the file of the City Civil Court, 
Madras. The City Civil Gourt, Madras, 
before which O.P. No. 48 of 1971 is pend- 
ing, is directed to give top priority to 


the trialofO.P. No. 48 of 1971 and dispose’ 


if of according to law within two months 
from this date. 
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29. With. the aforesaid. observations, 
the C.M.A. is allowed. 'There will be no 


order as to costs. 


30. C.R.P. No. 751 of 1972 has been 
filed by Kistamma against the order 
refusing to stay O.P, No. 48 of 1971 under 
section 10, Civil Procedure Code, Section 
10, Givil Procedure Code reads— 


“No Court shall proceed with the trial 
of any suit in which the matter is issue 
is also directly and substantially in 
issue in a previously instituted suit 
between the same parties or between 
parties under whom they or any of 
them claim litigating under the same 
title where such suit is pending in the 
same or any other Court in India having 
jurisdiction to grant the relief claimed, 
or in any Court, beyond the limits 
of India established ‘or continued by the 
Central Government and having like 
jurisdiction or ‘before the Supreme 
Court”, 


gr. Thiru Sankaran, the learned Gounsel 
for the petitioner, Kistamma, stated that 
his client’s suit for maintenance at Sube 
Court, Adoni, in O.P. No, 25 of 1970 is a 
previously instituted suit and that O.P. 
No, 48 of 1971 is a subsequent petition. 
He further submitted that the parties 
in both the procéedings are the same and 
the matter in issue in both is also directly 
and substantially the same. Thiru 
Venkataswami, the learned Counsel for 
the respondent, Dr. H.T., Veera Reddi, 
contended that the matter in issue in O.P. 
No. 48 of 1971 is not directly and substan- 
tially the same as in O.P. No. 25 of 1970. 


gz. In the petition for restitution of 
conjugal rights, the matter in issue is 
whether the petitioner, Dr. H.T. Veera 
Reddi, is entitled to get the company 
of his wife and daughter, Ifthat is deci- 
ded in the affirmative, there is no ques- 
tion of awarding any maintenance to the 
petitioner in the C.R.P. On the other 
hand, if the decision in the matrimonial 
cause “were to be that Dr. H.T. Veera 
Reddi is not entitled to have the com- 
pany of Kistamma, then, automatically, 
the suit for maintenance has to be decreed 
except for the ascertainment of the quan- 
tum thereof. Hence it cannot be said 
that the matter in issue in O.P. No. 48 
of 1971 is directly and substantially in 
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issue in O.P. No. 25 of 1970 pending in the 
jsub-Gourt, Adoni. ` 


. Thiru Venkataswami further con- 
tended that O.P.No. 48 of 1971 cannot be 
construed as a ‘suit’ and assuch no stay 
can be granted under section 10, Civil 
‘Procedure Gode, which visualizes only 
staying of ‘suit’. For this proposition he 
has cited various decisions. It is unneces- 
sary for me to discuss them in view of my 
finding that the matter in issue in O.P, 
‘No. 48 of 1971 is not directly and substan- 
tially in issue in O.P. No. 25 of 1970. 
-g4. These apart, there is no question 
of any error of jurisdiction in the order 
on hand for me to interfere in this revision. 
-g5. In these circumstances, the G.R.P. 
is dismissed, There will be no order 
as to costs, 

P.S.P, — Appeal allowed ; 
Petition dismissed, 


IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. 


‘(Special O-ciginal Jurisdiction). 





‘Present :—K. Veeraswamy, G. J. and 
V.V. Raghavan, J. 

Jj. A. Abdul Hamid Petitioner” 
D. 

The Gollector of Central Excise, 
“Madras Respondent. 


‘Gold (Gynirol) Act (XLV of 1968), section 
16 (5) (a) and (b)—Gold articles and orna- 
:ments—Szizure of Sovereigns—lInterpretation. 


What section 16 (5) (8) of the Gold 
(Control) Act speaks of are articles and 
ornaments, and, if both of them are 
owned, possessed, held or controlled by 
-an individual or family, then the proper 
provision which will be attracted is 
claus: (b). Taere is no justifization for 
‘the cOastruction that the limit placed 
tby section 16 (5) (a) should be imported 


into clause (b). [Para. 4.] 
‘Petitions und2r Article 226 of the 


Constitution of India, praying that in 
the circum3tances stated therein, and in 
the respective affidavits filed therewith, 
the High Court will be pleased to issue 





W.P. Nos. 1493 ani 1499 of 1969. 
and November, 1972. 
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(1) a Writ of Prohibition, prohibiting 
the respondent from taking any action 
or proceeding in pursuance of the seizure 
of 18 sovereigns made on 27th January, 
1969, from the premises No. 284/285, 
Main Road, Avanashi in W.P. No. 1498 
of 1969 and (2) a Writ of mandamus 
directing the respondent to return the 
18 sovereigns seized and taken over on 
27th January, 1969, from the premises 
No. 284/285, Main Road, Avanashi and 
to quash all the proceedings taken by 
the respondent in connection with the 
above seizure and search, 


Se Ghellaswami, for Petitioner. 


K. Parasaran, Standing Counsel, for 
Central Government, for Respondents. 


The Judgment of the Court was delivered 
by 


Veeraswamy, G.J.—These two petitions 
under Article 226 ofthe Constitution are 
to restrain the respondent from taking 
any steps in pursuance of a seizure of 
18 sovereigns On 27th January, 1969, 
from the premises No. 284/285, Main 
Road, Avanashi, Coimbatore, and for a 
direction to him to return the 18 sove- 
reigns, On that day, about 9 A.M., on 
information, the respondent searched 
the business premises of J.A.M. & Co., 
at No. 284/285, Main Road, Avanashi, 
The party which searched, consisted of 
the Superintendent of Central Excise, 
Tiruppur, and other Officers. J.A.M. 
& Qo., was a licensed gold dealer. 
About the same time, the residences of 
the partners of the firm were also 
searched with the authority of a warrant. 
Nothing incriminating was seized from 
the business premises. But, in the resi- 
dential premises, 10 gold sovereings 
were recovered fiom Rahimat Begum, 
wife of Abdul Salam, one of the partners, 
and 8 gold sovereigns from Tajun 
Begum, wife of Md. Sheriff, another 
partner. The Mahazar for the search 
and also the counter affidavit filed for 
the respondent show that the search 
was mad: in the presence of two 
witnesses, Viswanathan Chettiar and 
Natarajan who were also gold dealers, 
and one Mrs. Michael Ammal, a nurse 
of the local hospital. It was she who 
searched the two ladies, with the result 
mentioned. Tne gold sovereigns wee 
stated to have been secreted in a 
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plastic .bag by Tajun Begum, On 
28th April, 1969, the two ladies were 
served *by the Assistant Collector of 
Central Excise, Erode, with notices to 
show cause why they should not be 
proceeded against for contravention of 
section 8 (3) read with section 16 (5) 
of Act XLV of 1968. The notices state 
that the two ladies had acquired and 
were -found in possession of gold articles 
in excess of the quantity specified in 
sub-section (5) of section 16 and failed 
to make a declaration. The notices 
mention also that no other goods or 
incriminating documents were seized 
from the house. The petitioners claim 
that the seizure was illegal because of 
defective warrant. But, on the view we 
take of the facts, itis net necessary to 
go into this, 


2. The two ladies owned and possessed 
not merely the 18 sovereigns but also 
gold ornaments, and, since a family 
under section 16 (5) (1) (b) was entitled 
to own and possess gold articles and 
Ornaments not exceeding 4,000 grams, 
the notices served on the two ladies 
were entirely without jurisdiction. . 


g. The fact that the two ladies posses- 
sed, in addition to the sovereigns 
recovered, ornaments not exceeding 
4,000. grams, is categorically stated in 
the supplemental affidavit filed in this 
case. The truth of this statement is 
not denied by the respondent ` in his 
supplemental counter-affidavit. He says 
that he is notin a position to say one 
Way or the other on account of the 
distance of time. This allegation about 
owning and being in possession of orna- 
ments was, no doubt, made in the course 
of pendency of this petition in this 
Court. But it appears to be rather curious 
that the search, as disclosed by the 
Mahazar, did not make any effort to 
find whether there were other ornaments 
in the house. It was not improbable 
that the two Muslim ladies had at least 
some gold ornaments. If that be so, as 
we consider it was the case, the family 
would not be required to make a 
declaration in view of section 16 (5) 
(22). o: 

4.' But learned Counsel for the respon- 
dent contends that clauses (a) and (b) 
of section 16 (5) willhave to þe read 
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and construed in conjunction. with each: 
other and harmoniously, and that, so. 
read, clause, (b) only means that articles 
not exceeding 50 grams in weight takên. 
with ornaménts in total not exceeding: 
4,000 grams would be the limit. It is. 
said that any other construction would/' 
defeat the intention of section 16 (5)]: 
(a). We are unable: to construe thet 
provisions in the manner suggested. ‘To} 
do so, would be to insert words in clause 
(b) of section (16) (5) which are not’ 
there. What it speaks of are articles) 
and ornaments, and, if both of themi aret 
owned possessed, held or controlled byk 
an individual or family, then the proper 
provision which will be attracted is- 
clause (6), There is no justification for 
the construction that the limit placed by 
section 16 (5) (a) should be imported 
into clause (b), There is no warrant 
for it in the language used. aa 


5. This is a case where the ladies 
owned and possessed articles and Oorna- 
ments which are not ‘shown to exceed! 
4,000. grams or even 2,000 grams. That 
being the case, the notices served were: 
without jurisdiction. 


6. The petitions are, therefore, allowed 
with costs in one of them. Cownsel’s fee 
Rs, 250. tt ee ee 


7. The 18 sovereigns seized from the 
respective ladies will be returned to them. 
within ‘a month from to-date. — ma 






——— —— Petitions allowed. 


S.J. 


1} 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Jurisdiction.) 
PRESENT:—T. Ramaprasada Rao, F. 
M. Sadasivam Pillai 


U. 


Petitioner” 


State of Tamil Nadu represented. by 
the Secretary, Revenue Department, 
Fort St. George, Madras and 
another ; Respondents. 


Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 3 
(2) and (3) and proviso to section 3 (3)— 
Gomplainis of mismanagement of alleged 
public charitiees—Enquiry directed—LInitiation 
of proceedings and issue of notice—Glaim of 
proprietary interest in property and non-partici- 
pation by affected party—Hffect—Show-cause 
notice to latter. after considering inquiry report 
against proposed extension of the provisions of 


the Act to endowment— Notification issued 
after considering objection—Challenge on 


ground of failure to provide effective opportu- 
nity by way of second personal hearing— 
Certiorari refused—Constitution of India 
(1950), Article 226. E 


A person whose intere‘ts are affected 
ought not to take up a recalcitrant atti- 
tude by refusing to participate in an 
enquiry and thus voluntarily deny him- 
self the opportunity of placing all his 
objections before the enquiry officer and 
get redress. If, by recalcitrance, he 
refuses to participate in the enquiry and 
if, perforce, the enquiry officer is compel- 
led to close the enquiry without any 
further assistance from the aggrieved 
person, then, it cannot be said that the 
enquiry initiated, processed and conclu- 
ded by the enquiry officer suffers from 
any violation of the well-known norms 
of natural justice. Having been given 
an opportunity and refused to avail him- 
self of it, the aggrieved party cannot 
complain that he was not given an 
Opportunity, . [Para. 4.] 


On a fair reading of the various requi- 
Sites under the Madras Hindu Religious 
and Charitable Endowments Act to be 
satisfied before the Government can be 
LL a eS 

*W.P. No. 3972 of 1970. 
21st September, 1972, 
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subjectively satisfied about the mismana=- 


gement ofa public trust, it is clear that 


two particular stages are contemplated- 
The first stage envisages a full, fair and 
adequate opportunity to the trustee or: 
manager to lay bare his case by produ- 
cing documents, accounts and other 
relevant acceptable evidence and also. 
sustain his case by examining witnesses on 
his side. This opportunity was not avai- 
led of by the petitioner as he did not 
want it. Thesecond stage is only an 
internal decision to be arrived at by the- 
Government, who after considering the- 
report of the Commissioner should sub- 
jectively be satisfied that all isnot well 
With the charitable endowment. At this 
stage, a second opportunity is given tO- 
the delinquent to show cause against the- 
issue of notification. But that does not 
mean that even at the second stage 
a-second full-fledged, detailed and open 
enquiry should be undertaken. It would 
be idle to contend that even at the 
second show cause stage there must be- 
a personal hearing of the delinquent 
trustee Or manager and in the absence: 
of such a hearing, the entire process is 
vitiated. [Para. 4.]}) 


Cases referred to:— 


M. Shanmugham Pillai v. State of Madras, 
W.P. No. 4518 of 1965 ; Venkatarama Iyer 
v. Government of Madras, (1967) 2 M.L.J.. 


543- 


Petition under Aiticle 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein and in the 
affidavit filed therewith the High Court: 
will be pleased to issue a writ of certio- 
rari calling for the records in Memoran- 
dum No. 63202/2/67-25, dated 21st 
March, 1970, and the later Public Notifi- 
cation dated 3rd November, 1970, by the: 
Ist respondent herein extending the pro- 
visions of section 3 of the Madras Hindu. 
Religiousand Charitable Endowments Act, 
1959 to the Periyanayagi Ammal Anna- 
dana Chatram, Karungalkudi Village, 
Melur Taluk, Madurai and quash the 
same. 


N. Sivamani, V. Narayanaswami and F.pt 
Radhakrishnan, for Petitioner. 


T. Sathiadev, Assistant Government Plea-- 
der on behalf of Respondents, 
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The Court made the following | 


OrpDER*—The Petitioner is aggrieved ' by 
a notification. published in the Fort St. 
George Gazette under section 3 (3) of 
the Tamil Nadu Hindu Religious and 
Charitable Endowments Act, 1959. The 
notification is dated 3rd November, 1970. 
The circumstances under which the 
notification was issued are as follows: 
‘On receipt of complaints that a chari- 
tab'e. endowments known as the Periya- 
nayagiammal Annadana Chatram, 
Karungalkudi Village, Melur Taluk, 
Madurai District, was being mismanaged, 
an} enquiry was undertaken by the 
‘Commissioner at the behest of the 
Government who issued specific orders 
to the Commissioner to enquire or cause 
an enquiry to be made into the affairs 
of the said charitable endowment. The 
‘Government has such a power to probe 
into the management of a charitable 
endowment if it has reason to believe 
that the public charitable endowment is 
being mismanaged. On a requisition so 
made and a directive so issued by the 
Government under section 3 (1) it is 
common ground that, the Assistant 
‘Commissioner of Religious and Chari- 
table Endowments, for and on behalf of 
the Commissioner initiated proceeding and 
‘called upon the petitioner who was in 
charge of the said endowment, accord- 
ing to the Department to explain the 
‘delinquencies alleged against him. 
‘This enquiry began in July, 1968, but 
for som: reason, was postponed from 
time to time and ultimately, it was 
adjourned to 22nd January,1970 for hear- 
ing. On that date, as disclosed in the 
files produced before me, the petitioner 
‘filed his objections to the proposal to 
extend the provisions of the Act to the 
charitable endowment, and claimed 
that he had the sole proprietary interest 
in the lands; which are considered by 
the D-partment as lands belonging to a 
‘charitable endowment and set. up a 
claim adverse to the endowment. He 
also added that h? need not be troubled 
thereafter with any such enquiry as, 
according to him he is not obliged to par- 
‘ticipate in such enquiries and answer 
any queries arising thereunder. In this 
state of affairs, the enquiry officer, who 
‘enquired into the subject-matter under 
section 3 (2) of the Act; drew up a 
geport and submitted and same to the 
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appropriate authority. Under section 3 
(3) of the Act, if the Government is 
satisfied after considering the report of 
the enqu‘ry officer under section 3 (2) 
that, in the interests of the administra- 
tion of such charitable endowments, it 
is necessary to ex'end thereto all or any 
of the provisions of the Act, it may 
issue a notification bringing such chari- 
table endowments within the net of 
Ope.ation of the provisions of the Act. 
But, under the proviso to'rection 3 (3) 
of the Act, it is imperative that the 
Government should issue a show-cause 
notice to the p`rson concerned for him 
to explain against the issue of the notifi- 
cation and it is equally obligatory on 
the part ofthe Government to consider 
any objections made by the addresses in. 
the above behalf. The common case is 
that such a show-cause notice was given 
On 21st March, 1970, and the petitioner- 
showed cause against the issue of the 
notification under section 3 (3) of the 
Act. The Government considered the 
objections of the petitioner and there- 
after, issued the challenged notice on 
3rd November, 1970. 


2. The contentions of learned Counsel 
for the petitioner, to remove jhe notice 
by issuing a rule in the nature of 
certiorari, are twofold. Firstly, it is 
said that there was no enquiry or, in 
any event, no proper enquiry under 
section 3 (2) by the appropriate officer 
who undertook such an investigation as 
required under law and secondly, it is 
said that, the Government ought not to 
ublish a notification under section 3 
(3) by barely issuing a show cause- 
notice to the affected party without 
receiving the objections from him and 
after considering such objections; on the 
othe: hand, it is said that before the 
issuance of such a notification affecting 
any public charitable endowment and 
the trustee or the person in management 
thereof, an efective opportunity by way 
of a second pe‘sonal hearing should be 
given to such trustee or administrator 
and, in the absence of such a personal 
hearing, the entire proceedings are 
vitiated. The learned Government 
Pleede-, on the other hand, would state 
that as regards the first obj-ction, it 
was the petitioner who did not want to 
subject himself to an enquiry which 
was undertaken by the officer under 


x) 


‘section 3 (2) and the petitioner definitely 
made it clear that he was not inclined 
‘40 participate in any such enquiry as, 
-accoid'ng to him, the subject-matter of 
the enquiry is beyond the purview of 
the Act itself. In his answer to the 
second contention, the learned Govern- 
‘ment Pleade: would state that the obli- 
gation of the Government as setin the 
content of section 3 (3) ofthe Act is 
limited and there is no further obligation 
‘On the part of the Governmeit to 
hear the affected pcrson for a second 
time as if a full-fledged enquiry 
is contemplated at that stage too. 


3. I agre? with the learned Government 
"Pleader as set out above, 


J4. A person whose interests are affect- 
ed, ought not to take up a recalcitrant 
attitude by refusing to participate in an 
4enquiry and thus voluntarily deny 
himself the opportunity of placing all 
jhis objzctions before the enquiry officer 
‘land getting redress. If, by such récalci- 
trance, he refuses to participate in the 
enquiry and if, perforce, the enquiry 
officer is compelled to close the enquiry 
without any further assistance given by 
the aggriyed person then it cannot be 
said that the said enquiry so initiated, 
processed and concluded by the enquiry 
jofficer suffers from any violation of the 
well known norms of natural justice. 
The p2titioner was given an opportu- 
nity. He refused to avail himself of the 
Opportunity and therefore, he cannot 
icomplain that he was not given an 
“Opportunity. The first contention of the 
Jearned Counsel for the petitioner there- 
fore fails, The second contention is that 
even at the stage of the show-cause 
notice given by the Government Pleader 
pursuant to the proviso to sub-section 
(3) Of section 3, a full-fledged enquiry 
is contemplated. What is said is that 
the Government before issuing a notifi- 
cation under section 3 (3) of the Act, 
is €xpected to hear fully the aggrieved 
person, viz. the trustee or the manager 
of the charitable endowment, and after 
such a full hearing, render their decision 
as to their satisfaction that the charita- 
ble endowment is being mismanaged 
etc. Neither the content nor the text 
yof section 3 (3) and the proviso thereto 
jlends support to this contention. As a 
matter of fact, on a fair reading of the 
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various requisites which have to be satis- 
fied before the Government can be 
subjectively satisfied about the mis- 
management of a public trust, it is 
clear that two particular stages are 
contemplated, The first stage envisages 
a full, fair and adequate opportunity 
to the trustee or manager wherein he 
is given an Opportunity to lay th:eadbare 
his case by producing documents, 
accounts and other relevant acc*ptable 
evidence and also sustain his case by 
examining witne’ses on his side. Such 
a comprehensive enquiry which is envi- 
saged in the first stage was not avail d 
of by the petitioner becavse he d'd not 
want it. In so far as th® second stage 
in the process is conce-ned, it is only an 
internal decision te be arrived at by the 
Government who, after considering the 
report of the Commissioner, should 
subjectively be sati fied that all is not 
we!l with the charitable endowment. At 
this stage a second opportunity is given 
to the delinquent to show caus? against 
the issue of the notification. But, that 
does not mean that even at the second 
stage, a second full-fledged, detailed, 
Open enquiry should be undertaken. It 
is, after all, the stage when the final 
authority, viz., the state Government 
considered the report of its officer who 
records the same after hearing adequa- 
tely the parties concerned. It would be 
idle, therefore, to contend that even at 
the s°cond show-cause stage, there must 
be a- personal hearing of the delinquent 
trustee Or manager and in the absence 
of such a hearing, the entire process is 
vitiated. 


5. Kailasam, J., in M. Shanmugam 
Pillat v. The State of Madras1, under 
sim‘lar circumstances, observed vas 
follows : 


“ While section 3 (2) contemplates a 
full-fledged enquiry, section 3 (3) is 
limited in its scope...... at that stage 
a personal hearing is not contemp- 
lated ”. 


Ramakrishnan, J., in Venkatarama Iyer v. 
Government of Madras*, took a simlar 
view and said : 





1. W.P, No. 4518 of 1965. 
2. (1967) 2 M.L.J. 543. 
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“ The language of section 3 of the 
Act makes it clear that after the 
report of the Inspector reaches the 
Government, the trustee will have an 
Opportunity of showing cause, but 
that opportunity will not be the same 
as an Opportunity under section 3 (2) 
of facing a full and detailed 


enquiry ”. 


While I agree with the law as inter 
preted by this Court earlier, I reiterate 
that the purposes served by the action 
contemplated in section 3 (3) and section 
3 (2) are different and distinct. Where- 
as, under section 3 (2) an enquiry has 
to be compulsorily held and the delin- 
quent trustee given an adequate oppor- 
tunity under section 3 (3) the Govern- 
ment is obliged to base its decision on 
the report of the enquiry officer and 
rendered under section 3 (2) and the 
explanation of the trustee and if it is 
subjectively satisfied about the commis- 
sion Or omission of any act in relation 
to any charitable endowments, it has 
the jurisdiction to issue the notification 
under section 3 (3). That is what has 
been done in the instant cate when the 
challenged notice has been given. 


6. The petitioner’s case throughout was 
that the so-called Annadana Chatram is 
private property and that he is the sole 
proprietor of all the lands which are 
said to belong to that Chatram and that 
he was alienating the properties belong- 
ing to it ever since he came into posses- 
sion Of such properties and, above all, 
he set up and claimed, adversely to the 
Charity itself, and projected a claim in 
himself, when he submitted his objec- 
tions in the enquiry under section 3 (2). 
It is open to the petitioner to vindicate 
his rights, if any, in a regularly insti- 
tuted civil suit, but as matters stand, he 
cannot be said to be aggrieved by the 
challenged notification which was issued 
by the first respondent in its jurisdiction 
and after weighing the material before 
it. There is, therefore, no error of law 
or any other apparent error in the 
Order challenged. The writ petition 
fails and is dismissed. There wil! be no 
Order as to costs. If the petitioner as 
he claims, is in possession of any of the 
properties of the Annadana Chatram, 
he shall continue to remain in posses- 
sion thereof until a period of three 
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months within which time he has -t@ 
take action if he is so inclined and 
file a suit for the due vindication of 
his rights. Thereafter the notification. 
Shall operate on its own force subject 
to any orde:s of the civil Court. 


P.S.P. Petition dismissed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—P, S. Kailasam, 7. 
V. T. Veerappa Chettiar .. Petitioner 
0 


P. S. Palaniappa Chettiar 
Respondent, 


Civil Procedure Gode (V of 1908), sections 63, 
65 and 73 and Order, 21, rule g2—Sale in - 
execution on 14th june, 197 1— Confirmation 
of sale on 17th Fuly, 1971—lnterest of purt- 
chaser —Attachment of property by respondent 
decree-holder on 23rd Fune, 1971—Application 
for rateable distribution on 5th August, 1971 
—Section 73 if attracted. 


In order to apply section 63, Civil Pro- 
cedure Code, the same property of the 
judgment-debtor should have heen 
attached by decree-holders in more than 
one Court, Where an auction-purchaser 
purchased the property in execution pro- 
ceedings and such sale has become 
absolute, the property shall be deemed 
to have vested in the purchaser under 
section 65 of the Code, from the date 
when the property was sold and not 
from the date when the sale became 
abrolute. The attachment, therefore of 
the property subsequent to the sale in 
execution by the respondent decree- 
holder does not confer any right on 
him. [Para. 4.} 


The following conditions have to be satise 
fied before section 73 could be applied 
for rateable distribution: (1) The 
decree-holder claiming rateable distri- 
bution should have applied for execu-. 
tion of his decree to the appropriate 
Court. (2) Such application should have 
been made prior to the receipt of the 
assets by the Court. (3) The assets of 
which a rateable distribution is claimed 





*C.R.P. No, 806 of 1972. 26th September, 1972. 


ay 
must be assets he'd by the Gourt. (4) 
The decree-holder should be holder of a 
{decree for the payment of money. 
(5) Such a decree should have been 


obtained against the same judgment- 
debtor, [Para, 5.] 


Section 73 stands by itself and relates 
to distribution of assets, whether the 
property had been attached or not. For 
the application of the section, the pro~ 
-perty need not be attached, but an 
application for execution of the decree 
‘should have bzen taken in the Court 
which received and he'd the assets, The 
‘section cannot be read as enabling all 
-decree-holders who have taken execu- 
tion applications in different Courts to 
«claim rateable distribution of assets 
received and held in one Court. 


[Para, 5.] 


‘In the instant case the execution appli- 
-cation Was taken out not before the Sub- 
Court, Devakottai, which received and 
‘held the assets, but before a different 
‘Court, namely, District Munsiff’s Court, 
Devakottai. The respondent is not 
‘entitled to rateable distribution. 


[Paras. 5 and 6.] 
‘Casés referred to: 


Ramachandra Bhagat v, Mrs. Eya. Mitra, 
XI.L.R. (1959) Pat. r; 
Krishna Raov. Virbhadrappa, I.L.R. (1935) 
59 Bom. 310 at 314. 


‘Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the Order of the Court of the Subordi- 
_Judge, Devakottai dated 22nd January, 
1972 and made in E.A. No. 479 of 1971 in 
E.P. No. 69 of 1970 in O.S.No. 1 of 1970. 


K., Venkataramani, for Petitioner. 

R. Rajagopala Iyer, for Respondent, 

‘The Court made the following 
ORDER.—This petition is filed by one 
Veerappa Chettiar, respondent in E.A. 
No. 479 of 1971, against the order of 
the Subordinate Judge, Devakottai, 
‘directing rateable distribution of the 


assets in Court between him and the 
petitioner in E.A. No. 479 of 1971. 


2.: The petitioner herein filed the suit 
‘OS. No, 1 of 1970, in the Sub-Court, 
Devakottai, obtained a decree and 
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brought the property to sale. The pro- 
perty was sold on 14th June, 197, On 
that day itself a sum of Rs. 1,425 was 
deposited in Court and the balance of 
Rs. 4,275 was deposited On 25th June, 
1971. The sale was confirmed in favour 
of the auction-purchaser on 17th July, 
197I. 


3. Therespondent herein filed the suit 
O.S. No. 581 of 1970, against the same 
judgment-debtor as in O.S. No. 1 of 
1970, in the District Munsif’s Court, 
Melur, and obtained a decree on 18th 
January, 1971. He got the decree 
transferred to the District Munsif’s Court, 
Devakottai, On [0th June, 1971. He 
took out an execution application and 
had the ‘property attached on 29rd 
June, 1971. He applied for rateable 
distribution of assets in the Sub-Court, 
Devakottai, on 5th August, 1971. 


4. As already stated, after the sale in 
execution of the decree in O.S. No. 1 of 
1970, the sale proceeds, a sum of 
Rs. 1,425 0n 14th June, 1971 and the 
balance of Rs. 4,275 on 25th June, 
1971 were deposited in the Sub-Court, 
Devakottai, and the sale was confirmed 
on 17th July, 1971. The auction-pur- 
chaser in this case is the decree-holder in 
O.S. No. 581 of 1970, who got the decree 
transferred to the Distriet Munsif’s Court, 
attached the property in execution of 
the decree and who applied for rateable 
distribution of the assets. The lower 
Court allowed the petition filed by the 
respondent holding that he is entitled 
to rateable distribution of the assets in 
the Sub-Gourt, Devakottai. The question 
that arises for consideration in this revi- 
sion petition is whether the respondent 
is entitled to rateable distribution either 
under section 63 or under section 73 of 
the Civil Procedure Code. The decree- 
holders, who in execution of their decree 
in more than One Court have attached 
the same property of the judgment- 
debtor not in the custody of any Court, 
can claim the benefit of section 63, Civil 
Procedure Gode. The highest Court 
between the (Courts in which the 
property is attached, or, if there is 
no difference in grade between such 
Courts, the Court under whose decree 
the property was first attached, will 
decide the claims of the attaching decree- 
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holders, In order to apply section 63, Civil 
Procedure Code, the same property of the 
judgment-debtor should have been attach- 
ed by decree-holders in more than one 
Court. In this case, it is common ground 
that the respondent herein. attached the 
property in dispute on 23rd June, 1971, 
after the preperty was sold on 14th June, 
1971. The sale was confirmed on 17th 
July, 1971. The contention of Mr. 
Rajagopala Iyer, the learned Counsel for 
the resp indent, is that; as the auction- 
purchaser who purchased the property 
on 14th June, 1971 had no vested right 
on the date of sale, the subsequent 
attachment by the respondent after the 
date of the sale but before its confir- 
mation would confer right on the res- 
pondent and he could enforce his decree 
against the property. I cannot agree, 
Section 65, Civil Procedure Code, provides 
that, when immovable property is sold in 
execution of a decree and such šale has 
become absolute, the property shall be 
deemed to have vested in the purchaser 
from the date when the property is sold 
and not from the date when the sale be- 


comes absolute. Under section 65, Civil 


Procedure Code, the title in ‘the property 
sold in a Court sale vests in the purchaser 
from the date of sale only after the confir- 
mation of the-sale, though the confirmation 
of the sale is on a date subsequent to 
the date of sale.- The validity of a Court 
sale can be- questioned under the provi- 
sions of Order 21, rules 89 to 91. Ifthe 
challenge in not successful, the sale is con- 
firmed under Order 21, rule g2, Civil Pro- 
cedure Cod `, and the confirmation ofthe 
salerelates back to the date of the sale. Mr. 
Rajagopala Iyer, referred to the decision 
in Ramachandra Bhagat v. Mrs. Eva Mitra! 
and contended that, where the property 
has been sold but before, the confirmation 
of the sale the interest of the mortgagor 
vested in the State, the auction-purchaser 
would not derive any benefit. What 
happened in the case cited was that, after 
the sale of the proprietary interest in 
execution of a mortgage decree, the Bihar 
Land Reforms Act, came into force and, 
according to the provisions of clauses 
(d) and (e) of section 4. of the Act, all 
suits and proceedings for recovery of 
money which may be pending on the 
date of the vest ng were to be dropped. 
Therefore, the Court in that case could 


1. LLR. (1959) Pat. 1. 
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not proceed with the confirmation of sale, 
and the sale was not confirmed. Section 65, 
Civil Procedure Code, would not be appli- 
cable to the facts of that -case, Mr. 
Rajagopala Jyer’s contention is that the: 
decision cited is authority for the 
proposition that the purchaser’s title is 
inchoa‘e and,- therefore, any intervention 
of subsequent event which takes away 
the right of the mortgagor will not 
confer any right on the auc‘ion-purchaser 
even on the date of sale. Whatever may: 
bs: the nature of the right of the purchaser 
in Court sale on the date of sale, once 
the sale is confirmed under Order 21, 
rule 92, the title in the property sold 
vests in the purchaser from the date {of 
sale and whatever has happened subse- 
quent to the date of sale cannot in any 
way affect the right of the purchaser, 
In this case, the sale had been confirm- 
ed on 17th July, 1971 and it relates back. 
to the date of sale on 14th June, 1971. 
Therefore, the subsequent attachment of 
the property by the respondent'on 23rd; 
June, 1971 would not confer any right 
on the respondent. Nor can he claim 
any benefit under section 63, Givil Pro- 
cedure Code. 


5. Thequestion now arises whether the 
respondent is entitled to rateable distri- 
bution under section 73, Civil Pro- 
cedure Code. Section 73, Civil Procedure 
Code, provides that, where assets 
are held by a Court and more persons 
than one have, before the receipt of such: 
assets, made application to the Court for 
the execution of decress for the payment. 
of money passed against the same 
judgment-debtor and have not obtained. 
satisfaction thereof, the asset, after 

deducting the costs of realisation, shall 
be rateably d‘stributed among all such 
persons. The following conditions have to 

be satisfied before section 72, Civil Proce. 

dure Code can be applied ; (1) Thef 
cecree-t.o'der claiming rat ab‘e distribu- 

tion should lave applied for execution of 

his decre? to ‘he appropria‘e Court. (2) 
such application should Fave been made 
prior 1o the ieceipt of the assets by the| 
Court. (3) The assets of which a rateable 
distribution is claimed- must be asse’s 
held by the Court. (4) The decree} 
holder should be holder cf a decree for 
the payment of money. (5) Sucha 
decree should have been obta ned against 
the same judgment-deb‘or, In thel 
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instant case the sale proceeds of the 
property deposited in the Sub-Court, 
Devakottai, are the assets held by the 
Court. The contention of Mr. Rajagopala 
Iyer, is that the respondent had applied 
for the execution of his decree before the 
assets were received by the Court and 
the respondent is entitled to the benefit 
of rateable distribution under section 73, 
Civil Procedu:e Code. It is not disputed 
that the :espondent in this case had 
applied for execution ofhis decree on 23rd 
June, 1971, in the District Munsif’s Court, 
Devakottai, before the assets of 
Rs. 4,275 were received by the Sub- 
Court, D:vakottai. But the question is 
whether the respondent had applied to 
the pioper Court for rateable distribution 
before the assets were received and hld 
by ihe. Gourt. A reading of section 73 
(1) shows that the application for 
execution of decree should have ben 
mad? to the Court, before it received 
and held the assets. An application for 
execution of, decree made to any Court 
other than the Court which received the 
assets would not be a sufficient compli- 
ance with the requirement of section 73. 
The wo:ding of the section is ‘“‘where 
assets are held by a Court and more 
persons than one have, before the receipt 
of such assets, made application to the 
Court for execution,” which means that 
the application for execution of the 
decree should be made to the Court 
before it received and held the arsets, 
Mr. Rajagopala Iyer, submits that under 
section 73 read with section 63, 
Civil Procedure Code, an attaching 
decree-holder is entitled to rateable 
distribution, even though he has 
applied for execution of his decree in a 
different Court. As already pointed out, 
section 63 states as to hw the claims 
of several attaching d°cree-holders should 
be determined. Undrr that section if 
the decrec-holders had attached the 
property that had been sold and sale 
procecds realised, the distribution may 
be according to the provisions of section 
73. But section 63 cannot bo invoked, 
if the d«cree-holders had not attached 
the prope.ty. Section 73, stands by itself 
and relates to distribution of assets 
in. Gourt, whe‘her tke  proprrty 
had been attached by the concerned 
decree-holder or not. For the applica- 
tion of section 73, the property need not 
be attached; but an application for 
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execution of the decree should have been 
taken in the Court which received and 
held the assets. Section 73 cannot be 
construed in such a way as to enable 
all the decree-holders, who have taken 
execution applications in different Courts, 
to claim rateable distribution of assets 
received and held in one Court. Such 
construction is not warranted. Nor is it 
workable, for the Court which has received. 
and held the assets may not know the 
number of applications made for execu- 
tion of decrees in various Court. In this 
case the execution application was taken 
out by the respondent not before the 
Sub-Court, Devakottai, which received 
and held the assets, but before a different 
Court, namely, the District Munsif’s Court, 
Devakottai. Mr. Rajagopala Iyer sub- 
mitted that, after amendment was 
introduced in section 73, Civil’ 
Procedure Code, the view taken by 
some Courts is that section 73, Civil’ 
Procedure Code, will be applicable 
even if application for execution of 
decrees are taken out in different Courts.. 
In support of his.contention, the learned: 
Counsel relied on the decision in Dhirendra 
Rao Krishna Rao v. Virbhadrappa!. In. 
that case it has been held that section 63 
of the Code of Civil Procedure does 
not determine the principle on which the 
Court is to actin determining claims of 
persons who have obtained attachments 
in execution of the decrees of inferior 
Courts to rateable distribution of the 
proceeds of sale, and it only lays dowm 
which Court is to decide the question.. 
It has also been held in that case that,. 
in determining whether rateable distribu- 
tion is to be allowed or not, the Court 
has to look at section 73, that, in a case: 
such as the present, sections 63 and 73. 
must be read together and that, when. 
so read, the true construction of sec-- 
tion 73 is that an application’need only 
have been made to the Court which. 
granted the decree before the receipt of 
the assets and need not be made to the: 
Court which holds such assets. In other 
words, “‘that the Court to which appli-- 
cation for execution must be made”, 
means the appropriate Court and includes 
an inferior Court which granted a decree- 
to be executed. In that case, the Court 
was dealing with the provisions of sec-- 
tion 63 and referred to section 73 for 





‘1, LLR. (1935) 59 Bom, 310 at 314, 


320 


-distribution of the assets, when section 63, 
-was fdund inapplicable. In fact the 
Court observed ‘‘but we are not con- 
cerned in this case with the construction 
-of section 73, except in a case which is 
„dealt with oy the Court, under section 
63”, though earlier the Court stated 
‘that it was not’so clear in the present 
-section that the Court to which an appli- 
‘cation had to be made must be the 
Court which held the assets and might 
not be the Court which granted the 
‘decree. Therefore, the decision cannot 
conclude the matter in favour of the 
‘respondent. 


t. In the result I accept the contention 
‘of Mr. ‘Venkataramani, the learned 
“Counsél for the petitioner, and hold that, 
‘in the circumstances of the case, the 
respondent is not entitled to rateable 
«distribution, The petition is allowed 
“with costs. i 


-P. S5. P. 


IN THE HIGH COURT OF JUDI- 
-CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


Petition allow:d. 


PRESENT —T. Ramaprasada Rao, F. 


‘S. V. Ramaswamy Poosari and 
-another Petitioners* 
-Di 


“The Deputy Commissioner, Hindu 
“Religious and Charitable Endow- 
-ments, Madurai and others 

, Respondents. 


“Tamil Nadu Hindu Religious and Ghari- 
„table Endowments Act (XXII of 1959), 
sections 26 (6), 53, 53 (1) (a), 53 (2)— 
. Hereditary trustees—Failure of some trustees to 
attend three consecutive meetings of Trust 
. Board—Complaint to CGommissioner—Section 
26 applicable to hereditary irustee—Commis- 
. Sioner has right to enquire. 


`The mere fact that one or more trustees’ 


-can come into the picture as hereditary 
trustee:, making them a Board of Trustees, 
-does not mean an enunciation or accept- 
ance of such a body by the appropriate 
authority under section 53 of the Tamil 
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Nadu Hindu Religious and Charitabl® 
Endowments Act as Board of Trustees. It 
is neither necessary nor is it compulsory 
under the Act, for the statutory func- 
tionaries to accept and refer to such -a 
body of hereditary Trustees as a Board 
for any particular or general’ purpose 
under the Act. So long as the expression 
‘a trustee’ includes a hereditaty trustee 
is nOt in dispute and indeed, is indisputa- 
ble, the Board ofthe Trustees under section 
26 would certainly take into its compass 
hereditary trustees as well and the 
appropriate authority under the Act can 
deal with it as such. [Para. 7.] 


Where the presence or absence of trustees 
from three consecutive meetings of such 
a Board is in dispute then, certainly, one 
has to find the machinery within the 
four corners of the Act itself which 
machinery has to be set in motion to find 
whether the complaint is justified or not. 
Whenever a statute is silent about a pro- 
cess by which a right can be established, 
then equity steps in accordance with the 
maxim ‘ubi jus, ibi remedium i.e., where 
there is a right thereis a’ remedy’. As 
no right can exist without a remedy, 
under section 53 (2), the Commissioner 
as the appropriate authority under section 
53 (1) (2) has the right to enquire into 
a controversy whether a particular here- 
ditary trustee has absented himself from 
three consecutive mettings of the Board’ 
of Trustees and has, therefore, ceased to 
hold office as such. The scheme of the 
Act provides that a trustee includes a 
hereditary trustee and, therefore, the 
disqualification which an ordinary trustee’ 
has to suffer under the Act, would’ 
equally be a disqualification for a here- 
ditary trustee as well. [Para. 8.] 


Petitions under Article 226 of the 
Constitution of India, praying that in 
the circumstances stated in the affidavits 
filed therewith the High Court will be 
pleased (2) to issue a writ of mandamus. 
(in W.P. No. 2723 of 1972) directing 
the Respondents 1 to 3 to dispose of the 
various petitions filed by the petitioners 
fer a declaration that seven of the trustees 
of Mariamman Temple, Irukkankudi, 
Sattur Taluk, Ramanathapuram District, 
have ceased to hold office as such 
trustees in view of their failure to attend- 
3 consecutive meetings; and (ii) to issue 
a writ of certiorart (in W.P. No. 2877: 


1) 


of 1972) calling for the reco.ds of the 
Respondent No. 1 in h's proceedings 
R.C. No. 58214 of 1972—D-2 and 
quash the ord-r therein, dated 19th 
October, 1972. 


K. Parasaran for K. Alagiriswami and 
T. P. Radhakrishnan, ‘for Petitioners. 


T. Sathirdev, Assistant Government 
Pleader, R. Krishnamurthy and D. Raju, 
for Respondents, 


The Court made the following 


ORDER :—-The petitioners addressed a 
letter to the Commisctioner Hindu 
Religious and Charitable Endowments, 
complaining that the 7 respondents who 
have been impleaded as parties to this 
writ petition are disqualified to b? 
hereditary trustees of the Mariamman 
Temple, Irukkankudi, Sattur Taluk, on 
the only ground that they did not 
attend three consecutive meetings of 
the Trust Board. Having made such 
allegations against their co-hereditary 
trustees they went further and requested 
the Commissioner to treat the second 
petitioner and two others as the only 
surviving body of hereditary trustees 
for being* recognised and dealt with 
even in the matter of election of the 
Chairman of such a Board. The first 
p*titioner says that his right of heredi- 
tary trusteesh'p held by him has since 
ben relinquish'd in favour of the second 
p¢titioner, This process of relinquish- 
ment is seriously disputed by the contest- 
ing respondents in this case. To continue 
the narrative after having so informed 
the Gomm'ss‘oner, the petitioners were 
expecting a date for the election of 
the Chairman amongst the second 
petitioner and two others. The Com- 
missioner on 19th October, 1972, passed 
the impugned order which inier alia 
Says this : 


“The. disqualifications mentioned in 
section 26 (6) of the Tamil Nadu 
Hindu Religious and Charitable 
Endowments Act do not apply to 
hereditary trustees, There is there- 
fore, no case for in‘erference. The 
petitioners are informed that their 
petition has ben lodged”. 


The Gommissioner, apparently has 

taken the view that section 26 (6) 

does not -apply to hereditary trustees 
4l 
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at all. He did not stop there. He 
concluded that there was no case for 
interference as well and finally stated 
that the complaint ofthe petitioners has 
been lodged which, of course, means 
that itis not going to be enquired into 
under any of the provisions of the Tamil 
Nadn Hindu Religious and Charitable 
Eddowments Act, hereinafter called the 
Act. Aggtieved by this order, the psti- 
tioners have come up to this Court and 
are seeking for a writ of mandamus in 
Writ Petition No. 2723 of 1972 compel- 
ling the respondents to deal with their 
letter, dated 28th September, 1972 in a 
manner known to law and having found 
that soon after they filed the above writ 
petition the G»mmisioner hasfpassed the 
order, dated roth Oc‘ober, 1972, the peti- 
tioners have filed Writ Petition No. 2877 
of 1972,tO quash the said order, The 
content:ons of the learned Counsel for the 
petitioners are that the summary disposal 
of the petition or complaint made by 
the “surviving” trustees in the Board 
of hereditary trustees of the empie is 
not proper and is against tke provisions 
of the Act. They would state that 
their pe‘ition in any event, should not 
have been lodged and the order to the 
effect that the petitioners’ representa- 
tions need no interference, is one passed 
by the Commissioner without jurisdiction. 
On the other hand, the contesting res- 
pondents who claim that they are still 
hereditary trustees and that’ they do 
constitute members of the Board of 
hereditary trustees, through Counsel say 
that the order of the Commissioner is 
perfectly right and within the compass 
of the meaning of section 26 (6) and no 
case has been made out to remove the 
Said order under Art, 226 of the Consti- 
tution, 


2. I may immediately dismiss the Writ 
Petition No. 2723 of 1972 because that 
was filed at a time when the Commis- 
sioner had not disposed of the main 
complaint made by the petitioners, at 
any ra'e as seen from their petition, 
dated 28th September, 1972, The writ 
petition was filed on 18th October, 1972. 
The Commissioner passed his order 
which I have already excerpted in part, 
on 19th October, 1972, and, therefore, 
the writ Of mandamus sought for c`uld 
no longer be issued, This writ petition 
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(W.P.. No, 2723 of 1972) 18, therefore, 
dismissed. 


3.- Inso far as the second writ pe‘ition 
for the issus of a writ of certiorari is 
concerned, it is necessary to refe- to ths 
rclevant sections of the Act for a proper 
understanding of the contentions of 
parties, Section 6 (II) define; a heie- 
ditary trustee as meaning a trustee of a 
religious institution. Section 6 (14) 
says that a nOn-hered:tary trustee m*ans 
a trustee who is not a hereditary trustee, 
Section 6 (22) defines a trustee as 
meaning any p2rson or body by whatever 
designation known in whom or in which 
the administration of a religious ins'itu- 
tion is vested, and includ‘s any pers-n 
or body....T'nese provisions, therefore, 
make it clear that the ‘tru tfe’ would 
alo include a he editary trus’e> if in 
the circumstances, ‘he is a trust*e 
who is adminis'ering a religious initi- 
tution, In the instant case, therefore, 
the first petitioner and the 7 res- 
pondents ‘who have been impleaded 
ani the two others are, undoubtedly, 
trustees who come within the grip of the 
variou: provisions of the Act. I have 
omitted the secind petitioner for the 
reason’ that there is a controversy 
whether he has to be recognised as a 
hereditary tiustte or not. 


4. Section 26 de:ls with disqua'ifica- 
tions of trustees. This section whenever 
it is absolutely necessary to do so, refers 
specifically to hereditary trustees as well. 
Such provisions’ are section 26 (1) (4) 
and 26 (4). Under section 26 (4) if a 
hereditary trustee becomes subject to 
any of the disqualifications mentioned in 
sub-section (1) of section 26, the Deputy 
Commissioner has the power to supersede 
the trust:e. Of course, under sub-section 
(5) of section 26,the person affected by 
such an order may appeal to the Gom- 
missioner. Under sub-clause (6) of sec- 
tion 26, the trustee of a’ religious insti- 
tution for which a Board of Trustees 
has been constituted shall cease to hold 
office if he absents himself from three 
consecutive mee ings of such a Board of 
Trustees within a period of two months. 
The proviso to that section 26 is also 
important and may be extracted : 


“Provided that when a person who 
has ceased to be a trustee by reason 
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of such absence applies for restoration 
within one month from the date of 
the last of the three meetings, the 
Board of Trustees may at the meeting 
next after the receipt of such applica- 
tion, restore him to his office of 
trustee ; but a trustee shall not be 
so restored more than once during his 
term Of ofice.” 


The next question which is relevant for 
our consideration is section 47 which 
refers to the trustee and their number 
and term of office. Section 47 . (2) 
refers to an institution included in the 
list published under section 46 (this 
temple is one) having a hereditary 
trustee or trustees. If the Commissioner, 
after notice to such trustee or trustees 
and after such enquiry as he deems. ade- 
quate, is sa‘isfie| that the affairs are not 
properly managed, then, he may appoint 
non-hereditary trustees as well, I have 
only referred to this section to show 
that even in a cas? where an institution 
is piloted by héreditary trustees, the 
Commissioner has powers of interference. 
Under section 48 (2) the mode of e’ec- 
tion of Chairman, if not elected by the 
trustees themselves, is also prescribed. 
In fact, the rules framed under sec- 
tions 47, 48 and 49 relating to the 
qualifications and funct'ons of the Board 
of Trustees also would apply to an 
institution which has hereditary trustees 
on it; Board. The next relevant 
section is section 53 (1) defining the 
Commissioner as the appropriate autho- 
rity, in the case of a Isted temple. 
Section 53 (2) (k) enables the proper 
authority to suspend, remove or dismiss 
any trustee of a religious institution if he. 
absents himself from three consecutive 
meetings of the Board of Trustees. Sub- 
clause 4 of section 53 enables the pro- 
per authority to suspend such a trustee 
against whom certain charges are level- 
led, pending enquiry and | disposal of 
such charges against him. 


5. With this background, we have to 
consider whether the order passed by 
the Commissioner has to be removed. 
Section 26 (4) of the Act expressly vests 
in the Deputy Commissioner the power 
to supersede the Board of Trustees, even 
hereditary trustees, if they suffer from 
any disqualifications. I have already 
expresced the view that the trustee. 
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having regard to the scheme of the Act, 
includ:s a hereditary trustee. The.efore, 
it follws that there ae, undr this 
Act, specific provisions which would 
enable such of the authorities, constitut- 
ed in the Act itself, to interfere in the 
adm‘nistrat‘on of temples headed by 
hereditary trustees as well. That this 
iS the impression gained by a general 
reading of the sections of th: Act is clear 
from a decision of this Court made 
earlier in Writ Petit‘on No. 4222 of 
1970, which was confirm-d in Writ 
Appeal No. 598 o? 1971. In that case, 
the very same peiitioncrs cam? forward 
with an application for th? issuz of a 
writ of certiorari to quash the order of 
the Commissioner wao directed the elec- 
uon of th: Chairman in a special meeting 
to b> convened of all the trustess in 
réspe:t of th: temple. The question 
1a's:d there wa; that the Commissioner 
did no: hive the power to do s>. But 
(his Gourt said that section 48 (2) of 
the Act applies to the relevant institu- 
tion in qu'stion and the appellate Court 
add +d that all th: rules stated, including 
rule 18 of the functions of th: Board of 
Trustees, would apply to the situation. 
The lea-ned. Chie? Justice while applying 
rule 18 (2) tò the instant temple and its 
conduct of busines;, ha: observed that 
ıh power to make rule 18, could w-ll b> 
justified and not only re‘ers to sez 
tion 48 (2) but als» to clause 8 of sub- 
section 2 of section 116 which is ‘“‘the 
convening of the meetings of truste:s 
and the quorum for and the conduct of 
business at- such meetings”. In that 
context, the leaned Chief Justice held 
that it was open to the Commissioner, 
acting under rule 18, to give direction 
to the Board of Trustees to convene a 
méeting and elect a Chairman. I have 
referred to these rules at length only 
for the purpose of reiterating that the 
Commissioner or any other appropriate 
authority coastituted under the Act, has 
the power of sipe-intzndence over the 
conduct of meting: to be held by the 
Board of h2re litary trustee:. 


6. Th? qacstion, therefore, is whether 
a complaint that one amongst such 
trustees wh), according to the complaint- 
ant has absented h'’msc<lf from three con- 
secutive metings of such a Board, auto- 
ma‘ically, ceases to hold office on the 
basis of that complaint or whether any 
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investigation could be undertaken by the 
appropriate authocily under section 53 
into such a complaint so as to ultimately 
find such ce‘sation in ths defaulting 
trustee, 


7. Toe position is very clear. On a 
fair reading of section 26 (6), if a trus- 
tee, or a Boa-d of hereditary trus- 
tees, is accused of having absented him- 
self on three consecutive m2¢tings and if 
the accused or the delinquent trustee 
does not challenge this as a fact, then 
such a trustee has only one, option left 
to him. He histo apply to the very 
Board of Trustees within a month from 
the date of the last of the three meetings 
and it is for the Board to consider his 
application and restore him to his office 
a; trustee. But, in cases like the one 
which has arisen in this case wherein 
the accused trustee categorically denies 
that there wa; no such absenc: from 
three metings of such Board of Trustees, 
or the Board did not meet at all, or he 
did not have any notice of such meet- 
ings of th: Board, then, the question 
arise; as to how and as to by whom such 
a prob'em has to b> solved. When the 
occasion arose for the Commissioner, in 
the instant case, ‘to solv: it, he disposed 
of the sams by saying that the disquali- 
fications mentioned in section 26 (6) of 
the Act, will not apply to the heredi- 
tary trustees, I am unable to agree 
that such a disqualification which is 
enumeratedin sub-clause (6) of section 26 
is applicable only to Boards constituted 
by the Commissioner or the Deputy 
Commiss‘oner or the Assistant Commis- 
sioner as the cas? may be, under the 
Act, and not to a Board of herédirary 
trustees. Mr, Krishnamurthy, is emphatic 
that clause (6) of section 26 would only 
apply to such Boards constituted under 
the Act but would not apply to a 
Board of hereditary trustee; constituted 
under a scheme framed by a civil Court 
or otherwise, There is no warrant for 
this argument, either in the context of 
sub-clauʻe (6) of section 26 or by any 
other provisions of the Astas a whole. 
Of course, certain sections such as sec- 
tion 47, speaks of a Board of Trustees 
constitu'ed under the Act. But this deos 
not mean that the Board of Trustees 
referred to in sub-clause (6) of section 26 
can only be understood as a Board of 
Trustees constituted under the Act and 
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not by a schem? framed by a civil Court 
or to’ a Board of hereditary trustees as 
it is popularly understocd. The mere 
fact that one or more trustees can come 
into the picture as hereditary trustces, 
making them a Board of Trustees, does 
not mean an enunciation Or acceptance 
of such a body by the approp:iate 
authority under section 53 of the Act 
as Board of Trustees. It is neither neces- 
sary nor is it compulsory under the Act, 
for the statuto-y functionaries to accept 
and refer to such a body of hereditary. 
trustees as a Board for any particular 
or general purpose under the Act. So 
long as the expression ‘a trustee’ 
includes a hereditary trustec is not in 
di-pute and indeed, isindisputable, I am 
of the view that the Board ofthe Trus- 
tees under section 26 would certainly 
take into its compa’s hereditary trustees 
as well and the approp-iate authority 
under the Act can deal with it as such. 


8. If the expre-sion ‘appropriate avtho- 
rity, is thus understood, then, the argu- 
ment of Mr. Parasaran that if such a 
complaint is made against one or more 
of the members of ruch a Boa-d that 
they have sufferéd the disqualifications 
mentioned in sub-section (1)of section 26, 
it is the ` duty of the Commissioner to 
enquiré into it ‘under section 53 (1) (k) 
as the duly constituted autho ity under the 
Act has great force. The Commissioner 
in the instant case as the duly constitu'éed 
authority has jurisdiction to enquire 
into the dispu‘e of the temple in quts- 
tion. I,am of the view that in such a 
contingéncy as in the instant cas*, where 
the presence or absence of trustees fiom 
three consecu‘ive meetings of such a 
Board is in dispute then, certainly, one 
has to find the mach‘nery within the 
four corners of the Act itself which 
machinery has to be set in motion to 
find whether the complaint is justified 
Or not, “Section 26 (4) as I have already 
stated, enables the Deputy Commis- 
sioner to supersede a he-editary truste? 
if such a tru tee suffers f.om’ any of the 
énumarated di qualifications under sec- 
tion 26 (6), Ifthe Deputy Commission«r 
supersedes such a herzdi'ary trustee then 
it would not b? impossible to conceive 
that und:r ‘section 53 (1), it is the Gom- 
missioner who is the appropriate autho- 
rity to decide whether the respondents 
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imp'eaded herein have absented them- 
selvcs from thiee consecutive metings 
of the Board of Trustees and whether 
further action would have to be taken 
by him as contemplated in section 53 (e). 
Whenever a statute is silent about a 
process by wh’ch a right can be estab- 
liched, then equity steps in accordance 
with the maxm ‘ubi jus, ibi remedium 
i.e., where there is a right there is a 
remedy.” The argument of Mr, Krishna 

murti that in the absence of a specific 
provision, in respect of such an enquiry 
under the Act, no enquiry at all should 
be uncertaken is a wide contention. and 
which I am unable to accept. The 
pe‘itioners project a right In thems-lv:s, 
Whether such a right exists, or not, 
whether the trustee who has absentel 
himself has ceased to be a trustee or not 
or whether the Constitution of the Board 
of hereditary trustee; as claimed by the 
petitioners is proper or not have to be 
enquired into and the petitioners given 
the necessary relicf. As no right can 
exist without a remedy, I am of the 
view that under section 53 (2), the 
Commissioner, as the appropriate autho- 
rity under section 53 (1) (a) has the 
right to engure into a .controver 

whether a particular hereditary trustee 
has absentei himself from three consecu- 
tive meetings of the Boa-d of Trustees 
and has, therefore, ceased to hold Office 
as such. Thus it is imperative that an 
enquiry after hearing all the parties, 
should be undertaken. Instead of doing 
this, the Commissioner has summarily 
rejected the petition and lodged it stating 
there was no case for interference and 
on the top of it, stated that. the 
disqualifications mentioned .in section 
26 (6) of the Act will not apply to here- 
ditary trustees. I am unable to agree 
that the disqualifications referred in sec- 
tion 26 (6) do not apply to a hereditary 
trustee, Thescheme ofthe Act provides, 
that a trustee includes a hereditary 
tructee and therefore, the disqualifica- 
tion which an ordinary trustee has to 
suffer under the Act, would equally be a 
disqualification for a hereditary trustee 
as wcll. It is open, however, to the 
appropriate authority which, in the 
instant case, is the Commissioner, to 
hold an open enquiry into the allega- 
tions about the alleged absence of the 
respondents and -after such detailed 
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enquiry come to a decision one way or 
the other. Until then, it cannot be said 
that the respondents have ceased to be 
hereditary trustees of this temple. In 
the light of the above discussion, it 
appears to me that if the Commissioner 
thinks it necessary to have a chairman 
to the Board of trustees, he may issue a 
fresh notice under the Act and the rules 
made therein, calling upon the trustees 
to elect a chairman, It is however, left 
to the discretion of the Commissioner to 
direct the trus‘ees to elect a chairman 
pending disposal of the enquiry in the 
complaint p-:eferred by the petitioners 
against the respondents, 


9. The Writ Petition No. 2877 of 1972, 
is therefore, partly allowed. There will 
be no order as to costs. 


xo. The Commissioner, in view of the 
attitude of the hereditary trustees to 
come to Court often and probably ignore 
the administration of the temple, it is 
advisable, for him to conduct the enquiry 
early as a special case and dispose it 
of within 2 months from this date. 


‘S.J. Petition No. 2723 
l dismissed. 
e Petition No. 2877 partly 
allowed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Special Original Jurisdiction.) 
PRESENT:—T. Ramaprasada Rao, 7. 


T. R. Ramanathan and others 
P.titioners* 


0. 


The State of Madras by the Deputy 
Registrar of Co-operative Societies, 
Periyakulam, Madurai District and 
another Respondents, 


S.M.A. Habeeb ae 


D. 


The State of Madras by the Deputy 
Registrar of Co-operative Societies, 
Periyakulam, Madurai District and 
another Respondents. 


Petitioner” 


and 


P. Subramaniam and others 
Petitioners* 


v. 


The Deputy Registrar of Co-opera- 
tive` Societies, Periyakulam and ano- 
ther. Respondents, 


Tamil Nadu Co-operative Societies Act (LIII 
of 1961), sections 71 and 65—Surcharge of 
certain officers and clerks of bank for misa 
management of its affairs—Allegations of 
wilful negligence and breach of trust—Bank 
compensated for loss suffered—tInstitution of 
surcharge inquiry thercaf.er — Competency— 
Constitution of India, Article 226. 


Under section 71 of the Tamil Nadu 
Co-operative Societies Act, 1971, the 
essence of a surcharge proceeding lies 
in the misappropriation or fraudulent 
retention of any money or property of 
the Bank. The concerted action of the 
persons concerned, which might be 
characterised as wilful negligence on 
their part, should result in a loss to 
the Bank. If, therefore, such a link is 
established between the impugned act 
and the resultant loss to the Bank, 


*W.P. Nos. 1740, 1741,2170, 2171, 2172, 2173 
and 3152 of 1970. | 
18th August, 1972. 
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then the Registrar, in surcharge proceed- 
ings, under section 71, bas the power 
to direct such delinquent person or 
persons to contribute to the assets of 
the Bank by way of compensation in 
respect of such mis-appropriation, mis- 
application of funds, fraudulent retention 
thereof, breach of trust to the affairs of 
the Bank or wilful negligence on their 
part. Once the Bank’s assets have been 
made good by one or more of the 
delinquents in charge of its affairs and 
such contributions made by those respon- 
sible have been accepted in lieu of the 
Joss sustained by the Bank, ‘then, it 
would be superfluous to undertake an 
enquiry under section 71 and sur’ harge 
Once over such delinquent persons. 


[Pura. 5.] 


The Bank cannot have both the proper- 
ties as well as the order for surcharge 
against the delinquent officers. That 
would lead to unjust enrichment. 


[Para. 8.] 


Once the statutory authority, namely, 
the Registrar himself accepted the sale 
deeds of property executed by one or 
more of the delinquents as in this case, 
„the very same statutory authority cannot 
further process the surcharge proceed- 
ings. This will be exposing the delin- 
quents to double j-opardy.  [Para. 6.] 


It is a fundamental principle of law 
that no person shall be condemned 
“twice on, the same cause of action. 
Once the loss bas been secured and 
contribution has been made and money 
restored and the Bank fully compensated, 
section 71 can no more be pressed into 
service. The section does not contem- 
plate punitive measure; its intention is 
purely compensatory in scope. [Para. 7.] 


As regards liability in the instant case 
in the light of the by-laws of the Bank, 
the Directors, the Panchayat Secretary 
and the Head Clerk who acted as 
Secreta y for a long time and the 
Appraiser cannot escape joint resp^nsi- 
bility. For unless one has understood 
‘the misconduct of another in the course 
of the illegal activity the Joss could not 
have occur.ed. The understanding 
may be the result of inaction as well. 
‘It may savour” of wilful negligence 
rgsulting in breach of trust. [Para, 11.] 
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Petitions under Article 226 of the 
Constitution of India praying that in the 
circumstances stated therein and in the 
affidavits filed therewith, the High Court 
will þe pleased to issue writs of certiorari 
calling for the records in (2) G.M. As. 
(C.S.) No. 14 of 1967 on the file of the 
Tribunal (Co-operative Societies) viz., 
the District Judge of Madurai dated 
20th March, 1970 and quash the same 
(R.C. No. 17617/66-A dated 29th March, 
1967, on the file of the Deputy Registrar 
of Co-operative Societies, Periyakulam), 
(in W.P. No. 1740 of 1970) (ii) in 
C.M.A. No. (C.8.) 15 of 1967 on. the 
file of the Tribunal, Co-operative Socie- 
ties, viz., the District. Judge, Madurai 
dated: 20th March, 1970 and quash the 
orders made therein (in W.P. No. 1741 
of 1970) (222) relating to the order o! the 
Deputy Regist: ar of Co-operative Socie- 
tes, Periakulam, the first respondent 
herein made in R.C. No. 17617/66-A 
dated 29th March, 1967 to the extent it 
is confirmed by the order of the District 
Judge (Co-operative Tribunal), Madurai, 
the ce-ond respondent herein (a) mace 
in C.M.A. (C.S.) Nò. 10/67 dated 20'h 
March 1970 (b) made in G.M.A. (G.S.) 
No. 10 dated 20th March, 1970 (c) made 
in C.M.A. (C.S.) No. 11/1967 dated 
20th March, 1970 (d) made in C.M.A. 
(C.S.) No. 12 of 1967 dated 20th March, 
1970, repec‘ively in W.P. Nos. 2170, 2171, 
2172 and 2173 of 1970; and (iv) relat- 
ing to theo der of the Deputy Registrar 
of Co-operative Societies, Periyakulam, 
made in R.C. No. 17617/66-A_ dated 
29th Murch, 1967 to the ex'ent it is 
confirmed by the order of tte District 
Judge (Co-operative, Tribunal) Madurai, 
made in C.M.A. (C.S.) No. 18 of 1967 
dat'd 20th March 1970 in W.P. No. 
3152 of 1970 and quash the said order. 


T. R. Srinivasan, K. Ramamurthi, T. 
Thayarammal, K. K. Venugopal and 
P. Balasubramaniam, for Petitioner. 
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T. Sathiadev, Assistant Government 
P leader on behalf of Respondent. 
The Court made the following 


Orver.—The Directors, the Secretary, the 
Jewel Appraiser, the Cashier and some 
of the Clerks ofthe Bodinaicknur Carda- 
mom and Coffee Planters Co-operative 
Bank Limited were surcharged under 
section 71 of the Tamil Nadu Co-opera- 
‘tive Societies Act, 1961, for having mis- 
managed the affairs of the Bank and for 
having committed wilful negligence as 
also breach of trustin relation to the 
property of the Bank and thereby caused 
a deficit to the assetsof the Bank to 
the extent of Rs. 1,63,179. The Bank 
gives loans from and out of its liquid 
assets to members for certain recognised 
purposes On the p'edgeof gold jewels 
amongst other articles. The by-laws of 
the Bank, which have been noticed by 
this Court, vest several responsibilities 
and obligations on the officers of the 
Bank. We are here concerned with 
by-law No. 44 which deals with loans on 
the security of gold jewels and bullion. 
The usual process by which an applica- 
tion for the grant of a loan on the pledge 
of a gold jewel is admittedly as foll-w. 
An application form is made out to the 
Secretary, The Secretary passes on the 
jewel to the Appraiser of the Bank who 
is obliged under the by-laws to correctly 
evaluate the gold content of the jewel 
and look after the interests of the Bank. 
Thereafter the member is obliged to go 
to the jewel loan clerk to find out whether 
his application has been successfully pro- 
cesed through. ‘Fhe Secretary in turn, 
after being satifivd personally about the 
merits of the loan as well as the value 
of the jewel to be pledged, recommends 
the loan, It is alo common ground 
that the Appraiser when he valu‘s the 
jewel brings the jewel to the Secretary, 
weighs the same in the presence of the 
Secretary and on the .strength of the 
recomm’ndation of the Secretary to 
sanction the loan the jewel is kept in 
the custody and control of the 
Secietary and thereafter customarily in 
the custody of the Bank. Onsuch a 
recommendation made by the Secretary, 
the member approaches the Cashier, 
receives the cash and thus completes the 
loan application, In or about July, 
1966 it came to light that several jewels 
which were pledged with the Bank and 
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On Which loans were granted were 
spurious and an enquiry therefore was 
set afcot. It was found during the 
prel’minary stages by the Auditor of the 
Bank that there was misappropriation to 
the tune ofover a lakh under the jewel 
loan account in the Bank. On a further 
enquiry under section 65 cf the Act by 
the Co-operative Sub-Registrar, Periya- 
kulam, it was found that jewels to the 
face value of Rs. 1,63,179 pledged in 
re pect of 668 loans to tre value of 


‘Rs, 1,25,522 were not of gold, but were 


either gold-plated or gold-covered. The 
deficiency having thus been discovered in 
the course of an enquiry under section 
65, the enquiry officer was of the view 
that such a loss was due to the mismana- 
gement and wilful negligence on the part 
of those normally responsible for the con- 
duct of the affairs of the Bank. This 
finding prompted the appropriate autho- 
rity to take action under section 71 of 
the Act. A notice under section 71 


was therefore issued to the petitioners 


in these writ petitions who are occupying 
one or the other of the posts already 
mentioned in the service of the Bank 
and all of them were jointly and severally 
called upon to make good the loss to the 
Bank and they were directed to pay 
in‘erest on such loss. In the enquiry 
that ensued the Deputy Registrar of 
Co-operative Societies, in his order dated 
29th March, 1967, found the petitioners 
jointly and severally responsible and 
after a full enquiry and mainly basing 
his assessment of the material and 
records scrutinised by h'm apportioned 
tke loss amongst the petitioners. It is 
not in dispute that all the petitioners 
were given a full cpportunity to state 
their objections. The Deputy Registrar 
was of the view thaton account of the 
conjoint mismanagemfnt of the Directors, 
Secretary, Appraiser, Cashier and the 
Clerks, the los: has occurred and he 
therefore directed the petitioners to bear 
jrintly and severally the loss to the 
tune of Rs, 1,63,179, On appeal by 
the aggrieved persons, the learned 
Dirtrict Judge of Macurai agreed with 
the ma'n findings of the Deputy Registrar 
and re-apportioned the liability amongst 
the alleged delinquent officials of the 
Bank. | 


2. I may at this stage state certain 
important but necessary facts which have 
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' a ‘bearing upon the instant casé. As 

soon as the fraud was discovered, the 
` Apprdiser who was the primary official 
to prompt the other officers to accept 
' the security and part with the assets of 
the Banks was tackled. On 31st July, 1966 
the Appraiser admitted his guilt and 
undertook to be responsible for making 
good the loss to the Bank. With this 
object in view and in order to sustain 
_ the fair mame of the Appraiser, the 

‘Appraiser together with the members of 
his family, such as his brothers: and 
minor members of the coparcenary, 
executed sale deeds of properties, one on 
1st August, 1966, covering the properties in 
Kerala State, and the other on 2nd August, 
` 1966, comprising Ofproperties in the State 
of Tamil Nedu. The Appraiser in the first 
instance desired that the deeds of sale 
should be accepted as a sale with a 
counter obligation on the part of the 
Bank to reconvey - the properties after 
six years if the loan is otherwise made 
good. The Board in the first -instance 
agreed to this peculiar request of the 
Appraiser, but the general body would 
- not agree with the resolution of the 
Board which was inclined to treat the 
sale deeds as a conditional sale with a 
contemporaneous obligation attached 
thereto ta reconvey the, properties after 
six years when once the loan to the Bank 
has been paid off. I have already referred 
to the sale deeds which ex facie were not 
conditional in any sense, but were 
absolute. The share-holcers of the Bank 
met on 14th August, 1966, accepted the 
sale deeds and ratified the action of 
the Board in having taken the sale deeds 
from the Appraiser and the other mem- 
bers of his family and thus having wiped 
out completely the menetary liability of 
the Appraiser towards the Bank in respect 
of his open mismanagement in the affairs 
of the Bank, After the general body 
thus ratified the sale deeds, the Bank, 
‘as’ owners thereto, leased out the p-o- 
perties in favour of third parties, Whilst 
‘this was the pesition, the Appraiser and 
the o‘her members of his family, for 
reasons be‘ter known to themselves, sent 
‘a notice on 18th April, 1967, chal'enging 
the alienations made by him and the 
members of his family. Whilst this was 
the position, the Registrar of Co-operative 
Societies,; by his order dated gth 
‘September, 1967, ratified the action of 
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the Bank in having accepted the conve- 
yance of the properties of the Appraiser 
and the members of his family, situate 
both in the State of Tamil Nadu and in 
the Sta‘e of Kerala. The Bank obviously 
felt apprehensive of the action of the 
Appraiser and the members of his family 
who by then began to go back on the 
solemn sale deeds executed by them in 
1966. The Bank therefore tcok the 
precaut‘on of filing regular suits for 
possession in the civil Courts koth in 
the State of Tamil Nadu and in the State 
of Kerala, It is reported that the Bank 
has taken possession cf the properties 
which are the subject-matter of the sale 
situate in the State of Tamil Nadu on 
28th March, 1972 ard the properties in 
Kerala State also on 19th July, 1972. 
One noticeable feature in this case is 
that the Bank, ever since the sale deeds 
referred to above have been executed, 
was collect'ng rents from both th« pro- 
perties in Bodinaicknur in the State 
of Tamil Nadu and from the properties 
in the “State of Kerala and has been 
appropriating the same for itself as 
owners thereof. ' 


3. In tke l'ght of the above facts the 
petitioners have come up to this Court 
challeng’ng the order of the Co-operative 
Tribunal. In W.P. Nos. 1740 and 1741 
of 1970 the Directors of the Bank are 
the petitioners. In W.P. No. 2170 of 
1970 the Secretary of the Bank, who 
was for a considerable length of t'me 
during 1957 and July 1966 its Secretary, 
is the pe i'ioner. In W.P. Ne. 2171 of 
1970 the Cashier who was functioning 
between July, 1961 and July, 1966, during 
which rericd the loans were advanced 
or renewed, is the petitioner. In W.P. 
No: 2172 of 1970 thre are two peti- 
tioners; the rst fpetiticner acted as 
Secretary on different dates curing the 
absence of the permanent Secretary and 
tte end petitioner acted for one day. 
In W.P. No. 2173 of 1970 the senior clerk 
who acted on several dates as the 
Secretary during the relevant period 
is the petition’r, And lastly the Appraiser 
is the petitioner ‘in W.P. No. 3152 
of 1970, 


4. The fist content’‘on of Mr. Venugopal 
is that under section 71 of the Act, if 
any surcharge proceedings aie issued 
uncer the picvisions of that section, the 
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Registrar can make an order requiring : 


the delinquent to repay or restore the 
money Or property or any part thereof 
with interest at-such rate as the Registrar 
may fix, and all such directions serve 
the sole purpose of compensating the 
Bank for the loss occasioned by the 
misappropriation, m‘sapplication of funds, 
fraudulent retainer, brcach of trust or 
wilful negligence. It is therefore said 
that once the Bank has been sufficiently 
compensated and the loss recompensed 
‘by the Bank accep‘ing the sales of 
immovable properties from the Apprai- 
ser, then no further proceedings for 
recovery of such loss which has already 
been recovered can be undertaken. In 
this view it is said that the entire 
surcharge proceedings which were 
. admittedly initiated after the Appraiser 
along with his relations sold tke pro- 
_perties in this Sta‘e and in the 
State of Kerala, is opposed to the spirit 
of section 71. This is becaue the lo's 
suffered by the Bank has already keen 
recovered. The shareholders have, by 
accepting the sales, wiped off the loss 
occasioned to the Bink by the alleged 
wilful negl'gence of all the petitioners. 
On the other hand, the learned Govern- 
meat Pleader would .say that by such 
acceptance there is no scope for giving 
up. the statutory process that can be 
Set afoot under section 71 of the Act. 
The course of dealings had by all the 
petitioners with the borrow.rs makes it 
clear that cach one had a definite part 
to play in the causing of the loss to 
the Bank and the-efore the delinqucncy 
of each has to be adjudged in a 
statutory enquiry under section YI. 
This cannot bs avoided on the only 
ground that one of the delinquznts did 
satisfy the claim and such satisfaction 
was accepted by the shareholders as 
well as the Registrar of Co-op~rative 
Societies. 

5. Under rection 71, the essence of the 
surcharge procecdings lirs in the mis- 
appropriation or fraudulent retention ‘of 
any money or ‘property of the Bank. 
Further, such acts of delinquency which 
border on breach of trust should have 
caused deficiency in the assets of the 
Bank. The concerted action of the 
persons concerned, which might be 
characterised as wilful negligence on their 
part, should resylt in a Joss to the Bank. 
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It is therefore clear that there should 
be a provable nexus between the delin- 
quency and the resultant loss to the Bank, 
The conduct of the person, officer or 
servant of the Bank should be such that 
it should lead to the Bank being deprived 
ofits assets. If, therefore, such a link is 
established between the impugned act 
and the resultant loss to the Bank, then 
the Registrar in surcharge proceedings 
under section 71 has the powir to direct 
such delinquent person to contribute to 
the assets of the Bank by way of 
compensation in respect of such mis- 
appropriation, misapplication of funds, 
fraudulent retention thereof, breach of 
trust to the affairs of the Bank or wilful 
negligence on their part. It appears to me, 


- therefore, that once the Bank’s assets 


have been made good by one or more of 
the delinquents in charge of its affairs and 
such contributions made by those 
responsib’e have been accep‘ed in lieu 
of the loss sustained by the Bank, then 
it would be superfluous to undertake an 
enquiry under section 7] and surcharge 
Once Over such delinquent persons and 
direct them to contribute various sums 
of money towards the assets of the Bank 
which have depreciated by reason of 
their guilty acts. 


6. The nature and responsibility which 
the guilty officials of the Bank should 
suffer is almost the same as that of the 


‘Directors and officers of a company 


under section 235 of the Companies Act, 
1913. Considering the scope of such a 
liability, Krishnaswami Nayudu, J. in 
The Karnataka Films Limited v. The Official 
Receiver, Madras1, after considering the 
relevant case Jaw On the question, 
accepted the well-known princip!e in 
Coventry and Dixon's case?. In that case 
the Law Lords said: 


“This is not a section for punishing a 
man who has bfen guilty of misfea~ 
sance, but for compensating the com- 
pany in respect of the loss occasioned 
by h’s misfeasance.” 


In Gopalaswamt Gounder v. Krishnaswami 
Gounder®, Leach, G.J., dealing with the 
scope of section 235 of the Companies 





1. ALR. 1952 Mad. 481. 

2. (1880) 14 Ch. D. 660. 

3. LL.R. (1941) Mad. 120 : (1940) 2 M.L.J. 
594: A.I.R. 1941 Mad. 53, 
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Act; said that the section contemplates a 
loss to the company. Quoting with 
approval Maugham, J. in In re Etic 
Lid.!, the learned Chief Justice said : 


ce ..Breach of duty of course would 
include a misfcasance or a breach of 
trust in the stricter sense, and the 
section will apply to a true case of 
misapplication of money or property 
of the company, or a case where there 
has been 1etention of money Or pro- 
perty which. the officer was bound to 
have paid or returned to the com- 
pany.”’ 
In the instant case the Bank accepted 
‘the sale deeds executed by the Appraiser 
and his relations. Undoubtedly the sale 
deeds were accepted by the Bank and 
the Bank exercised rights of ownership 
and possession over such  propert‘es 
which were the subject-matter of sale. 
It is common ground that large sums of 
money have been iealised by way of 
rents from the purchased properties and 
such collection of rents is attributable 
to the trait of ownership annexed to the 
Bank when the sale deeds executed by 
the Appraiser and others were accepted 
not Only by the Bank in general, but also 
by the statutory authority, namely, the 
Registrar himself in particular. Under 
section 71, the: power of the Registrar 
tO issue surcharge proceedings could be 
extended only to the extent of covering 
the loss to the Bank or to build up the 


void in ‘the deficiency’ in the asse’s of. 


the Bank. Once, therefore, the statutory 
authority, namely, the Registrar himsrlf 
accep‘ed the sale deeds ‘as in this case 
by his order dated 9th September, 1967, 
the very sam* statutory authority cannot 
further process the surcharge proceed- 
ings for which notices were issued prior 
to his approval of the sale deeds and 
caus:. his deputy o: other authorised 
officer to contemporaneously hold an 
enquiry under section 71 and ultimately 
issue a surcharge order. This will be 
exposing the delinquent to double jeo- 
pardy. The Bank is not prejudiced. 
The deficiency in the assets of the 
Bank has. been made good. The 
money which was wrongfu'ly utilised by 
acts of omissions and commissions On the 
part of all the petitioners has been made 
good. There is therefore no present 


1. (1928) 1 Ch.D. 861 


ye 
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Joss for the Bank eo instanti the pro- 
perties were purchased by the Bank 
and the consideration for such purchases 
being the loss or deficiency in the assets 
of the Bank. I am unable to agree 
with the learned Government Pleader 
that such liability contemplated under 
section 71 has to be enquired into and 
found, and it is necessary that the 
proceedings should go on willy-nilly not- 
withstanding the admitted fact that 
there is no loss to the Bank and no 
deficiency in its assets by accepting the 
sales made by one of the delinquent 
officers of the Bank. 


4. It isalsocommon g:ound that the 
Bank not only formally accepted the 
sales but acted upon them by leasing out 
the properties and recovering rents and 
profits theref.om. When it was threa- 
tened by the vendors in such sale deeds 
that the sales were exacted by compul- 
sion by the officers of the Bank, the 
Bank in exercise of its rights as owners 
and absolute proprietors of the properties 
instituted civil suits for recovering pos- 
session of those properties and has since 
recovered such possession as well under 
orders of Court. These various acts of 
the Bank ever since 1966 when the 
sales were executed till date} positively 
give the impress‘on that at no time it 
was thought that the assets of the Pank 
suffered any deficiency or that any more 
money of the Bank was recoverable from 
the delinquent officers or that there was 
still loss to the Bank which was to be 
made good by the petitioners, even 
assuming that all or any of them are 
responsible for such loss, deficiency, etc. 
It is the fundamental principle of la 

that no person shall be condemned 
twice on the Same cause of action. The 
content of section 71 of the Act is only 
reflective of the power of the Bank 


‘concerned through the Registrar to 


demand contribution from the guilty 
officers of the Bank and thus secure 
compensation for the loss occasioned by 
the misfea-ance of the officers, Once 
that losshas been secured and contri- 
bution has been mad: and the money 
restored and the Bank has been fully 
compensated, section 71 can no more be 
pressed into service ; for the section does 
not contemplate punitive measure, but 
its sole and whole intention is pu.ely 
compensatory in scope, . 
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8. The learned District Judge was of 
the view that as the vendors in the 
sale deeds ave questioning the sales it 
cannot be said that the title of the 
Bank to the properties is absolute and 
therefore the surcharge proceedings are 
not premature. This would be begging 
the question. It is not for the Court to 
say whether the conveyances accepted 
by the Bank were sufficient in its mind. 
The Bank accepted it after obtaining 
legal opin‘on. The shareholders un- 
animously agreed to treat it as a substi- 
tute for the loss, The Registrar approved 
it and there is therefore nothing for this 
Court or any Co-operative Tribunal to 
speculate upon and cons‘der the suffici- 
ency or otherwise of the acts of the 
Bank. The Co-operative Tribunal would 
not agree that the surcharge proce‘ dings 
under section 7I could not be under- 
taken only On the ground that there 
were odd chances of the sales being set 
as'de in further proceed’ngs in a civil 
Court. It might happen or it might 
not happen. So long as a person 
who is to be i1ecompensed, is 
satisfied and as long as such persen 
accepts al‘e-native property as the equi- 
‘valent tp the loss in money to that 
person, then it is not for Courts to re- 
weigh such a subjective satisfaction of 
the appropriate person and consider on 
'a priori ‘grounds that the deficiency has 
not been offset. I am therefore of the 
view that the first contention of 
Mr. Venugopal has to be uphe'd. The 
course of conduct of the Bank as well as 
the Reg’strar acting under the’ Act is 
clear. The properties are now the pro. 
perties of the Bank. The Bank owned 
them, owns them and has cemonstrated 
that it is the owner by filing civil actions 
and securing possession of such proper- 
ties through a Court of Law. It cannot 
now resile as itis not povsible for it to 
do so. The Bank therefore cannot have 
both the propertie: as well as an order for 
surcharge against the delinqvent officers, 
That would lead to unjust enrichment, 
The (Co-operative Tribunal therefore 
erred in its jurisdiction in proceeding 
further in the matter and considering 
the quantum of liability or responsibility 
which could be placed on each of the 
petitioners in respect of the acts of 
misfeasance, . misconduct and breach 
of trust committed by the.petitioners 
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either as a whole or individually. The 
award of the (C)-opecative Tribunal, 
therefore, has to be set aside on this 
preliminary ground alone, 


9. Ifit however becomes necessary to 
apportion the liability on the foot that 
proceedings under section 71 can be 
initiated notwithstanding the acceptance 
of sales of pioperties belonging to one 
of the delinquent officers, then the 
argument is that such liability could 
only be apportioned in proportion to 
their delinquency and there cannot be a 
joint and several liability amongst all the 
petitioners for the simple reason that 
they were functioning as officers of the 
Bank in one capacity or other during 
the period in question. This is the 
second argument of the learned Counsel 
for the petitioners. I cannot subscribe 
to this general contention. If there is 
material on record to establish a concerted 
action on the part of the officers-in- 
charge and if the proved lo s is attribut- 
able to such acts of omissions and com- 
missions on the part of the persons in 


charge of the affairs of the Bank then 


it would be difficult to hold that such 
persons acting in unison cannot be held 
to be jointly and severally responsible 
for the resultant loss. I have already 
traced the proccess adopted by this Bank 


when it grants loans. By-law 44 (7) 


which is referred to by the learned District 
Judge clearly rests a heavy responsibility 


-on the principal officers of the Bank to 


see that Joans on jewels are given after 
a proper check and verification. By-law 
44 (7) (g£) enjoins the Directors to verify 
the pledged jewels as often as necessary 
and at leart once a year. In the nature 
of things ‘verification’ is not to be 
equated to a formal check with reference 
to books and entries therein; but it 
obviously means an objective satisfication 
by the Board of Directors that gold 
jewels were pledged with the Bank and 
that loans were given On such gold 
jewels and the pledged jewels are in- 
tact with the Bank. If, therefore, for a 
considerable number of years the 
Directors were formally executing their 
re ponsibiity by subjectively satisfying 
themselves about the correctness of 
events without any cbjective standards 
adopted by them to verify the gold con- 
tent of the jewels, etc., then cbviously 
this is a case whrre they were not only 
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wilfully negligent, but deliberately negli- 
gent. A bare report by certain officers 
deputed by the Board that all jewels 
have been checked and found correct 
has now transpired to b? a written false- 
hood. By-law 44 (7) (i) speaks to the 
pres‘rvat.on of the jewels in the custody 
-of the President and Secretary. But it 
appears that they were left in the custody 
-of the Secretary, Cahier and Head 
Clerk. Th’'s again shows rome oblique 
purpose in the principal officers of the 
Bank when they deliberately deviated 
from. the mandates provided in the by- 
law. The Secretary of the Bank who 
is the p‘titioner in W.P. No. 2170 of 
1970, who is one of the principal persons 
who figures in the entire acticn resulting 
in lo-s to the Bank, has been found by 
the learned District Judge to be respon- 
sible for a prima facie loss to the tune of 
Rs. 67,723. Whe'her he should be 
made jointly responsib'e for the balance 
also is a matter to be considered. 


xo, The pe‘itioners in W.P. No. 2172 
of 1970, are two clerks who acted for 
some time as Secretary. The duties of 
the Secretary are wcll described in the 
by-laws. The rst petitioner in this writ 
pe'ition, when he acted as Secretary, 
‘recommendrd - loans On spurious jewels to 
the tune of Rs. 3,020 and the and peti- 
tioner to the tune of Rs. 290. In fact, 
the 2nd petitioner acted only for a day 
as Secretary.’ Here again the learned 
District Judge found that they are liable 
to contribute only the’ above amounts 
respectively attributed to their misdemea- 
nour. In W.P. No. 2173 of 1970 the 
Head Clerk who acted as Secretary 
between ist July, 1965 to 27th July, 
1966 has been found to have recommend- 
ed under similar circumstances loans 
on jewels to the tune of Rs. 54,489. The 
Appraiser who is the petitioner in W.P. 
No. 3152 of 1970, has been found to be 
the person solely responsible for the 
‘entire loss and he has been asked to 
“make good Rs. 1,25,522 which was the 
deficiency caused to the Bank. 


11. Inthe light of the by-laws of the 
Bank ihe Directors, the permanent 
‘Secretary, the Head Cleik who acted 
as Secretary for a cons‘derable length 
Jof time and the Appraiser cannot escape 
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joint responsibility, From the manner! 


.in which loan applications are made and 


having regard to the recommendations 
made by the Secetary ard the respon- 
sibilities fixed on the Directors I am 
unable to escape the conclusion that all 
the above four principal officers of the 
Bank cannot escape joint responsibility 
besides being severally liable as found 
by the District Judge. Unless one has 
understocd the misconduct of another in 
the course of the illegal activity the loss 
could not have been occationed, The 
understanding may be the result of in- 
action as well, It maysavour of wilful 
negligence resulting in breach of trust, 
‘*Wilful neglect” has been interpreted by’ 
Lord Russel in R. v. Senior, as meaning 
that the actis done deliberately and inten- 
tionally. and not by acc'dent or inadver- 
tance, but ihat the mind of the perscn 
who does the act goes with it. Expres- 
sions alcne sometimes cannot determ'ne 
the magnitude of responsibility or liabi- 
lity with which a person should be inflic- 
ted in cases where the conccrted action 
of such peison has resulted in a Joss to 
a public instituticn, They ought to have 
been conscious and aware of their 1es- 
ponsibility and the measure of super- 
vision which they should havé evinced 
in the courte of, the discharge of their 
official duties, If they ignored the same 
for sometime it might border on 
tolerance. But if they persist in it 
after having had the means to know 
the fuller impact of such transactions 
then it would certainly amount to wilful 
negligence which tantamounts to breach 
of trust. ‘The shareholders reposed 
absolute confidence in the team of 
officers elected by them and they depend 
upon their bona fides and _ perpetual 
supervision for their safeguard. But if 
such principal officers, such as the Direc- 
tors, the permanent or the acting 
Secretary and the Appraiser, neglect to 
perform their functions, and so neglect 
as to give the impression to a reasonable 
person that they deliberately wanted to 


.commit the Bank- to a loss, then they 


cannot escape responsibility. I, there- 
fore, agree with the learned Government 
Pleader that this a case in which the 
Order of the learned District Judge, in 
so far as it fixes individual responsibility 





“1. (1899) 1Q.B, 283. 
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for the reckoned amounts only on the 
Directors, Secretary, Appra'ser and the 
acting Secretary (Head Clerk) cannot be 
sustained. While therefore upholding the 
order of the learned District Judge I 
modify the same by making the peti- 
tioners in W.P.Nos. 1740, 1741,2170, 2173 
and 3152 of 1970, jointly and severally 
responsible for the total loss of Rs. 
1,25,522 eaused to the Bank. 


12. I sustain the Order of the learned 
District Judge in so far as the petitioners 
in W.P. No. 2172 of 1970 are concerned. 
I am not of the view that these two 
petitioners who acted as Secretary for a 
day or a few days could have known or 
could have had the means to know the 
fraud committed by the permanent 
Secreta y and other principal officers of 
the Bank early in the course of years. 
They casually occupied the post and 
discharged their responsibilities to the best 
of their ability. But even then they 
cannot escape total liability on the 
ground that they are casual occupants of 
the office. I therefore sustain the order 
of the learned District Judge holding 
them severally respons ble for the 
amounts as indicated by him. The st 
petitioner in W. P. No. 2172 of 1970, is 
made liable for Rs, 3,020 and not 
jOintly liable for any other amount, and 
the 2nd petitionfr in the same writ 
petition is made liable for the sum of 
Rs. 290. 


13. Regarding the Cashier I do not 
think that he can be made liable either 
jointly or severally for any amount. He 
Was a disbursing officer or a pay officer, 
He paid out the monies under orders 
of his superiors. In so far as the disbur- 
sement of the money of -the Bank is 
concerned it cannot be said that he 
misused the same or misaprop-iated the 
same with the object of creating loss to 
the Bank. He disbursed the loans in 
accordaice with the sanctions given by 
the other principal and superior officers 
of the Bank, It cannot be said that he 
was n°glig nt Or much less wilfully 
negligent Or committed breach of trust 
while discharging his duties as Cashier. 
I therefore exon?rate him fully and set 
aside the order of the l-arned District 
Judge who made the Cashier liable for 
the entire amount of Rs. 1,25,522 
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jointly and severally along with the others. 
W. P. No. 2171 of 1970, is tkerefore 
allowed. But there will be no order as 
to costs, 


I4. In the light of the ob-crvations as 
above the order of the learned Di trict 
Judge, who was the Co-op:rative 
Tribunal, is modificd and orders shall 
istue accordingly. The:e will be no 
Order as to costs in all thse writ pe'i- 
tions, 


15e These petitions having been set 
down this day 18th September, 1972 for 
being mentioned on the letter of the 
Advocate for petitioner in W. P. Nos. 
2170 to 2173 of 1970, in the presence 
of the said Advocates, the Court made 
the following Order (18th Septemb-r, 
1972) (and the Court however d'recting 
that this Order shall be deemed to have 
been made on 18th August, 1972). 


16. These writ pet't‘ons have been 
po'ted today for being spoken to and 
there is justification for the same. After 
hearing parties, the following Order is 
mad? which shall be: deemed to have 
been made on 18th August, 1972. In 
the light of the obvervations as above, 
W. P. No. 2171 of 1970 is allowed. The 
other writ p*titions are allowed, since I 
accept the technical objection raiced 
that a second enquiry under section 71 
of the Co-operative Societies Act is not 
available as the security offered by the 
Appraiser has been accepted. But this 
will not prevent the Department from 
enforcing the security given by Thiru 
Natarajan, the petitioner in W, P. No. 
3152 of 1970. There will be no order 
as to Costs, 


P.S. P. ——— Ordered accordingly. 
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IN THE HIGH GOURT OF JUDI- 
GATURE AT MADRAS. 


Present :-—M. M. Ismail and K. 5. 
Palaniswamy, Fj. 

Angu Pillai alias 
(died) and others 


Kalyani Achi 
Appellants? 


U. 


M. S. H. Kasiviswanathan Chettiar 


and others Respondents. 
and 

O.T. M.S. H. Kasiviswanathan 
Chettiar .. Appellant* 
D. 

R. M. H. O. Udayappa Chettiar 


(died) and others Respondents. 
(A) Givil Procedure Gade (V of 1908), sec- 
tion 64—Attachment of property—Earlier un- 
registered contract to sell property—Rights 
of attaching decree-holder and promisee under 
the contract of sale, 


The right of a judgment-debtor in the 
property concerned is, on the date of 
the attachment qualified by the obliga- 
tion incurred by him under an earlier 
contract to sell and the attaching cre- 
ditor cannot ignore that obligation and 
proceed to bring the property to sale 
as if it remained the absolute property 
of the judgment-debtor. If the attach- 
ment was followed by a Qourt-sale and 
the purchaser at the Court-sale had no 
notice of the obligation he may get a good 
title and the promisee under the pri- 
vate contract would be left to seek his 
remedy against the promisor. 

[Para. 12.] 


(B) Transfer of Property Act (IV of 1882), 
section 58—Dzposit of title deeds—What 
constitute “title deeds’? within the meaning 
of the section, 


Where the documents deposited along 
with the memorandum of deposit 
though not complete in themselves for 
holding the title, wre undoubtedly 
documents relating to the property or 
in respect of the property, showing 


` 





*Appeal Nos. 130 of 1964 


and 56 of 1965, 2nd August, 1972. 
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prima facie title to the same, viz.: (1) 
the hundi towards the purchare price 
nf the property, (2) the agreement 
by the previous owner ta convey the 
property and (3) a tax receipt in the 
name of the plaintiff's father, they 
constitute documents of title within: the 
meaning of section 58 of the Transfer 
of Property Act. [Para. 19.] 


Cases referred to :— 


Savithri Ammal v. Ramaswami, (1898) 
8 M.L.J.'266 : Veerappa Thevar v. Ven- 
katarama Aiyar, (1935) 69 M.L.J. 678; 
I.L.R. 59 Mad. 1: A.I.R. 1935 Mad. 872; 
Diravyan Pillai v. Veerannan Ambalam, 
(1939) 2 M.L.J. 822 : A.I.R. 1939 Mad. 
yo2 : LL.R. (1939) Mad. 853 ; Athinara- 
yana Konar v. Subramania Atyar, (1941) 
2 M.L.J. 722 : A.LR. 1942 Mad. 67; 
V. E. R. M. A. R. Chettiar Firm v. Ha 
Joo Teen, A.I.R. 1933 Rang. 299; 
Goodwin v. Waghorn, 41 Revised Reports 
208 ; Dixon v. Mukleston, (1872) 26 L.T. 
752 ; 20 W.R. 619 on appeal (1872) 
8 Ch. 155 ; Official Assignee v. Basudeva 
Doss, A.L.R. 1925 Mad. 723 : 48 M.L.J. 
423 :1.L.R. 48 Mad. 454 ; Chidambaram 
Chettiar v. Aziz, A.I.R. 1938 Rang. 149; 
Venkataramzyya Pantulu v. Narasinga Rao, 
(rgtt) 21 M.L.J. 454. 


Appeals against the Decree of the Court 
of the, Subordinate Judge, Sivaganga, 
dated gth October, 1963 and passed 
in Original Suit No. 54 and 55 of 1961. 
respectively, 


P. Raghaviak and WN. Sivamani, for 
Appellants. 
K. Gopalachart and N. Subbiah, for Res- 


pondents, 


The Judgment of the Court was deli- 
vered by 


Palaniswamy, F—These two  appéals 
arise out of two suits disposed of by a 
common judgment by the Subordinate 
Judge of Sivaganga. In both the suits 
(O. S No. 54 of 1961 and O. S.No. 55 
of 1961) the plaintiff was the’ same. 
The plaintiff Kasiviswanathan Chettiar 
is the son of one Somasundaram Chettiar, 
Angu Pillai alias Kalyani Achi ‘the ‘sole 
defendant in O. S. No. 54 of ©1961, 
had obtained a money decree in’ O.S, 
No. 1 of 195g on the file of the Subordi-’ 
nate Judge, Sivaganga against © one 


i} Anat pitiAt ý. KAstVISWANATHAN chHerrar (Palaniswamy, 7.) 


Subramania Chettiar and attached 
certain properties in execution of that 
decree, The plaintiff intervened with 
a claim under section 47 of the Gode 
of Givil Procedure contending inter alia 
that the money of his mother Kuppachi 
alias Visalakshi had been deposited with 
the joint family, which was having 
money-lending business in Malaya, 
Burma and Madurai, that on the death 
of his mother, he as the sole, heir, be- 
came entitled to the said amount, that 
the amount was calculated and set- 
tled at Rs. 40,000 that his father had 
executed an agreement on 28th October, 
1955 (Ex. A-22) agreeing to mortgage 
the properties against which attachment 
was sought for and that, therefore, the 
decree-holder in O. S. No. I of 1959 
should be directed to bring the property 
for sale subject to the said agreement, 


2. Valliammal Achi, the first defen- 
dant in O. S. No. 55 of 1961, who died 
during the pendency of the suit, is the 
mother of Angu Pillai alias Kalyani 
Achi, the sole defendant in O.S. No. 54 
of 1961. She had obtained a decree 
in O. S. No. 21 of 1958 on the file of 
the Subordinate Judge, Sivaganga, 
against S5masundaram Chettiar, father 
of the plaintiff. In execution of that 
decree, she attached same properties 
and brought them forsale. The plaintiff 
intervened with a claim contending 
that in respect of the aforesaid sum of 
Rs. 40,000 due to him, his father had 
- created an equitable mortgage over the 
attached properties in his favour by 
depositing title deeds and that the decree- 
holder should bring the properties to 
sale only subject to the equitable 
mortgage. 


3. In both the suits, the defences were 
that the alleged deposit of Stridhana 
amount was not true, that the alleged 
agreement dated 28th October, 1955, 
to execute a mortgage in favour of the 
plaintiff was neither.true nor valid and 
that likewise the equitable mortgage 
was also neither true nor valid. 


4. After an elaborate trial,- the 
trial Gourt upheld the case of the plain- 
tiff with regard to the Stridhana amount 


of his mother and held that for discharging: 


the amount of Rs. 40,000 found to be 
due to the plaintiff, the plaintiff’s father 
had execrted the agreement Exhibit 
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A-2 to mortgage and that the properties 
could be brought to sale by the decrec- 
holder in O.S. No.1 of 1959 only subject 
to that right of the plaintiff. As re- 
gards the controversy about the equi- 
table mortgage put forward by the 
plaintiff, the trial Gourt found that cer- 
tain documents were in fact entrusted 
by the plaintiff’s father with the plaintiff 
with intention to create an equitable 
mortgage, But the lower Court, how- 
ever, found that the documents were 
not documents of title, and as sech, 
no valid equitable mortgage was crea- 
ted. In that view, the claim of the 
plaintiff was disallowed. Against the 
decree in O.S. No, 54 of 1951 upholding 
the plaintiff’s claim, the defendant in 
that suit has filed A.S. No, 130 of 1964. 
Aggrieved by the dismissal of his suit 
O.S. No. 55 of 1961, the plaintiff has 
filed A.S. No, 356 of 1965. 


5. Mr. Raghaviah, appearing for the 
appellant in A.S. No. 130 of 1964, 
repeated before us the same contentions 
urged before the lower Gourt, namely, 


.that the alleged deposit of Stridhana 


amount of the plaintiff’s mother was 
not true, that the agreement put for- 
ward by the plaintiff for executing a 
mortgage in his favour. by his father 
was not true and that in any event the 
said agreement could not confer any 
right upon the plaintiff so as to have 
precedence over the right of the decree- 
holder to proceed in execution of the 
decree in O.S. No. 1 of 1959. We shall 
deal with these contentions before 
dealing with the questions that arise 
for consideration in A.S. No. 56 of 1965, 


6. So far as the fact of deposit of Stri- 
dhana amount of the plaintiff’s mother 
is concerned, there is overwhelming 
evidence. P.W. 1 is the plaintiff’s 
maternal uncle; He speaks about nis having 
drawn a hundi for Rs. 4,250 in favour 
of the plaintiff’s mother on A.R.S.L. 
firm in Rangoon and payment of the 
amount by the said firm to the firm ‘of 
the plaintiff’s father at Rangoon. ‘The 
relevant entry in the account book is 
Exhibit A-1 which is in the handwriting 
of one Subbiah who was employed in 
Malaya. The hundi referred to by P.W. 1 
has not been produced, the explanation 
being that it is missing. The payment 
in regard to that hundi is recorded 
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in Exhibit A-r. P. W. 1 speaks about 
issuing*another hundi Exhibit A-2 for 


making a kaluthura (a jewel) to the 
plaintiff's mother, the hundi having 
been drawn on A.R.S. V. L. firm pay- 
able to the order of the plaintiff’s father, 
Exhibit A-3 is an endorsement made by 
the plaintiff’s father for collection of 
the amount. The collection of the 
amount is found entered in the account 
Ex. A-4. Receipt of the amount is also 
acknowledged as per the endorsement, 
Ex, A-5 made on Ex, A-2. P.W. I 
has spoken about the entry Ex. A-1 being 
in the handwriting of the aforesaid 
Subbiah, The further evidence of P, W.1 
is that he issued another hundi 
Exhibit A-6 for Rs. 450 for the benefit 
of the plaintiff’s mother payable to 
the order of the plaintiff’s mother 
that it was endorsed for collec- 
tion as per the endorsement Exhibit 
A-7 and that the collection of the amount 


is entered into the account Exhibit A-9.. 


The evidence of P. W. 1 shows that the 
Said entry is in the handwriting of the 
Pechimuthu, who is now dead. 


7. The plaintiff examined as P. W. 2 
has generally spoken about the accounts, 
as he could not have personal know- 
ledge of the several transactions, It was 
not the case of the defendant that the 
Stridhanam transactions were not true, 
The plaintiff was merely put to- strict 
proof of the truth of the transactions. 
As a matter of fact, the suggestion made 
to the plaintiff in cross-examination 
was that the monies referred to above 
really belonged only to his father and 
that with a view to bolster up the claim 
in the suit, the plaintiff put forward 
his mother’s claim. The plaintiff denied 
the suggestion. He also denied the 
suggestion that the entries in the 
accounts were fabricated, Our atten- 
tion has not been drawn to any cir- 
cumstances to support this suggestion. 
The trial Qourt rightly piso this 
suggestion. 


8. P.W. 4, an erstwhile Kariyasthan cf 


the plaintiff’s family was maintaining 


accounts for certain periods, He has 
proved the relevant entries’ in the 
accounts in the handwriting of other per- 
sons who were in the employ of the 


plaintiff’s firm in Malaya—We see no, 


reason to disbelieve the evidence of 
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P. W. 4 which is corroborated by the 
relevant entries in the accounts, the 
genuineness of which we see‘no reason 
to doubt, 


g. The case of the plaintiff is that along 
with his mother’s money, the money 
belonging to his step-mother had also 
been deposited and that his step-brother 
Meyyappan, became entitled to that 
amount and that certain amounts 
belonging to Meyyappan’s wife had also 
been, deposited with the joint family 
firm. The further case of the plaintiff 
is that all the three amounts were settled 
and it was found that a sum of Rs. 40,000 

was due to him, Rs. 15,000 to Mey- 
yappan and Rs. 5,000 to Meyyappan’s 
wife, The further case of the plaintiff 
is that in acknowledgment of the family’s 
liability, the plaintiff’s father executed 
Exhibit A-22, on 28th October, 1955 
agreeing to execute a mortgage over the. 
suit properties for re-payment of the 
said amounts. The defence is that the 
said agreement is neither true nor valid. 
So far as the truth of the agreement is 

concerned, there is abundant evidence, 
In addition to the evidence of the plain- 
tiff (P.W. 2), there is the evidence of 
P, W. 3, who is, no doubt a relation of 
the plaintiff. . Tt was P.W. 2, who 

intervened and asked the plaintiff? ’s father 
to settle the amount. The evidence 
of the plaintiff shows that after the plain- 
tiff’s father agreed to execvte the 
mortgage, he consulted a lawyer and 
decided to obtain an agreement in order 
to avoid the stamp duty in the event 
of executing a mortgage straightaway. 

P. W. 5, is an attestor to Exhibit A-22. 

P. Ws. 4 and 6, are also attestors. Gon- 
sequent on the execution of Exhibit A-22, 
relevant entries were made in the 
accounts also (vide Exhibits A-15 and 
A-16), Exhibit A-22, is a. stamped 
agreement, We find no circumstances 
to doubt its genuineness. Mr. Ragha- 
viah, appearing for the appellant in 
A.S. No. 130 of 1964, strenuously con- 
tended that it must be an ante-dated 
agreement brought into existence at the 
time when the plaintiff’s family was- 
heavily involved. There is no . circum- 
stance to warrant this suggestion. The 
matter does not rest with the agreement 
alone. The relevant entries in the 
accounts Exhibits A-15 and A<16 show 
that Exhibit A-22, is a genuine docu-- 


i) ANGU PILLAI y. KASIVISWANATHAN CHETTIAR (Lalaniswamy, 7.) 


ment, We have, therefore, no hesita- 
tion in holding 
the Stridhana amount of the | plaintiff’s 
mother it was found that a sum of 
Rs. 40,000 was due to the plaintiff, that 
for the purpose of discharging that 
amount and the amounts due to 
Meyyappan and his wife, the plaintiff’s 
father executed Exhibit A-22, agreeing 
to execute a mortgage, l 


10. The next question that arises for 
consideration is whether, on the basis 
of Exhibit A-22, the plaintiff can con- 
tend that his right to obtain a mort- 
gage would have precedence over the 
right of the decree-holder in O.S. No. 1 
of 1959 to attach the property. Ex- 
hibit A-22, is no doubt unregistered, 
But can it be said on that account that 
no right at all flows in favour of the 
plaintiff thereunder? Exhibit A-22 
. as already noticed, is only an agree- 
ment to exeeute a mortgage. That by 
itself does not create an interest in the 
property proposed to be mortgaged 
just as a contract for sale of an immov- 
able property does not by itself 
create any interest in the property 
(vide section 54 of the Transfer of 
Property Act). The right of a promisee 
under a prior agreement ofsale as against 
the subsequent attachment and the rights 
of a @ourt auction-purchaser under that 
attachment have been considered in 
several decisions of this Court beginning as 
early asin Savithri Ammal v. Ramaswami}. 
See also Veerappa Thevar v. Venkatarama 
Aiyar®, The entire case-law is reviewed 
in Dirayyam Pillai y. Veeranan Ambalam’, 
There, the suit properties belonged -to 
a Hindu joint family consisting of five 
brothers and the sons of four of those 
brothers, A decree had- been obtained 
for monty payable by the five brothers 
personally and from out of the family 
properties in the hands of the brothers 
and sons. In execution of the decree, 
the decree-holder attached only the 
interest of the sons in the- joint family 
properties on 15th March, 1933, as the 
brothers-had been already : adjudicated 
insolvents in June; 1927, But even prior 
to the adjudication the brothers had, 





1. (1898) 8 M.L.J. 266. 
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that in settlement of 
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on 24th July, 1926, entered into a con- 
tract to sell the suit properties sto one 
V and under orders of the Insolvency 
Court, the Official Receiver executed 
a sale deed in favour of V on 6th 
November, 1931. The decree-holder 
contended that the sale was invalid, as 
by virtue of the attachment of the sons’ 
interest before the sale deed was execut- 
ed, the power of the brothers and of 
the Official Receiver as representing 
their estates to convey the sons’ shares 
must be deemed to have come to an 
end. Varadachariar, J., speaking . for 
the Court, observed that as there was in 
existence, prior to the attachment, a 
contract of sale entered into by the 
brothers at the time when the family 
Was joint and as they had the power 
to sell also the sons’ interests in the pro- 
perties, the sale in pursuance thereof 
was not one contrary to the terms of sec- 
tion 64 of the Civil Procedure Gode, and 
was, therefore, not affected by the 
attachment. The learned Judge has 
pointed out that the right of the judg- 
ment-debtor in the property was on the 
date of the attachment qualified by 
the obligation, incurred by him under 
the earlier contract to sell and that 
the attaching creditor cannot claim to 
ignore that obligation. It was, there- 
fore, held that a sale by the contracting 
parties in pursuance of the pre-existing 
contract to sell cannot be said to pre- 
judice the attaching creditor. In coming 
to this conclusion, the learned Judge 
has referred to section 64 of the Code 
of Civil Procedure, which merely 
provides that any private transfer by 
the judgment-debtor of the property 
attached’ shall be void on against all 
claims enforceable under the attachment, 
It is not correctto read section 64 as 
putting ari end to the power of sale 
because as between the transferor and 
the transferee, the alienation will 
undoubtedly be operative. The attach- 
ment ‘in execution of a decree does 
not create any interest in favour of the 
decree-holder. in the property. 


Il. A single Judge of this Court, Wads- 
worth, J.,in Athinarayana Konar v. Sub- 
ramania Aiyart, had to consider a similar 
case of a prior contract of sale of a pro- 
perty that was subsequently attached 
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in execution of a decree, Following 
Diravydn Pillai v, Veeranan Ambalam}, the 
learned Judge held that though a con- 
tract to sell land does not create any 
interest in ‘or charge on the property 
it does give rise to an obligation which 
limits the right of its owner and attach- 
ment of the right, title and interest of 
the owner is subject to any such limi- 
tation by which he was bound. 


12. An _ attaching decree-holder 
attaches not the physical property but 
only the right of. the judgment-debtor 
in the property, As recognised in 
section 40 of the Transfer of Property 
Act, the right of the judgment-debtor 
in the property is, on the date of the 
attachment qualified .by the obligation 
incurred by him under: the earlier’ con- 
tract to sell and the attaching creditor 
cannot claim to ignore that obligation 
and proceed ‘to. bring the property to 
sale as if it remained the absolute pro- 
erty. of the judgment-debtor, If the 
attachment is followed by a Court sale 
and the purchaser at the Court sale 
has no ‘notice of the obligation, he may 
get.a good title and the promisee under 
the private contract would be left to 
seek his remedy against his promisor, 






13. Mr. Raghaviah, appearing for the . 


appellant in A.S: No. 130 of 1964, did 
not bring- to our notice: any decision 
holding that. a person like the plaintiff 
having obtained a right to obtain a mort- 
gage’ cannot insist that’ the property 
should’ be’sold subject to the_obligation 
incurred in his favour by the owner. 
We are of the opinion. that the trial 
Gourt was right in upholding the claim 
of the plaintiff, namely, that the decree- 
holder in O.S. No. 1 of 1959 can bring 
the property to sale only subject to the 
right of the plaintiff under Exhibit 
A-22. 


14. We shall next deal with. A.’ S. No. 
56 of 1965. .As already pointed out, 
that appeal has been , filed by.. the 
plaintiff in O.S. No. 55 of 1961, against 
the decree’ dismissing that suit. which 
he’ institutéd to.. enforce. an equitable 
mortgage. The. trial Gourt ‘found, . on 
the: evidence, that certain. documents 
were handed over -to the plaintiff by 


ee 
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his father with intent to create a mort- 
gage, But the trial Court did not up- 
hold the case of the plaintiff in the view 
that the documents which were handed 
over to the plaintiff by his father were 
not documents of title within the 
meaning of section 58 of the Transfer 
of Property Act. The correctness of 
this view, upon which the suit was dis- 
missed is now challenged before us. 
We may point out in this connection 
that the arguments proceeded before 
us Only upon the question as to whether 
the deposit of certain documents cons- 
tituted a valid equitable mortgage. 
The point was not in controversy as to 
the factum of deposit. However, we 
shall briefly refer to this aspect also. 
The property, which is the subject-matter 
of this controversy, was originally a vacant 
site, It belonged to one Arunachalam 
Chettiar. On behalf of Somasundaram 
Chettiar, father of the plaintiff, one 
Annamalai Chettiar negotiated the sale. 
One Narayana Chettiar drew a hundi 
on behalf of Somasundaram Chettiar 
in favour of the said Annamalai Chettiar 
and some correspondents passed between 
them. Exhibit A-26 dated goth April, 
1920 is the said hundi. On 22nd April, 
1920, Annamalai Chettiar wrote the 
letter Exhibit A-24 to Arunachala 
Chettiar in that connection. On goth 
April, 1920, Arunachala Chettiar wrote, 
theletter Exhibit A-25 to Somasundaram 
Chettiar agreeing to convey the -site, 
Subsequent to the purchase, Somasunda- 
ram. Chettiar put up a superstructure 
upon the site and the same has been 
numbered as Door No. 10r, for which 
Somasundaram Chettiar has paid tax 
to the Kalayakoil Panchayat. Exhibit 
A-25 is the house tax receipt issued. in 
the year 1955. According to the plain- 
tiff, the documents which were handed 
over to him were Exhibits A-23 to A-26, 
This transaction appears to have been 
brought about by one Sri Venkatarama 
Ayyar, Advocate, Exhibit A-27 dated 
agrd April, 1956 isthe memorandum 
prepared by the _ said’ Advocate. 
In that memorandum, the aforesaid 
documents are referred to in 
detail. The Advocate has _ certified 
that the said documents. were deposited 
in his-presence at Madurai by, Soma- 
sundaram Chettiar with the plaintiff 
with intent: to creaté a mortgage.for the 
amount mentioned therein, The ‘sai 
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Advocate was not examined and he was 
said to be not available, The execution 
of that memorandum was however proved 
by P.W. 5 an attestor thereto, The 
truth of that letter was not challenged. 
As we have already pointed ovut, the 
factum of deposit of the aforesaid docu- 
ments with the plaintiff by his father is 
not in controversy, 


15. The only question, in these cir- 
cumstances, is whether, by depositing 
Exhibits A-23 to A-26 a valid equitable 
mortgage was created in favour of the 
plaintiff. Section 58 of the Transfer 
of Property Act inter alia provides that 
where a person in’ any of the towns men- 
tioned therein delivers to a creditor or 
his agent documents of title to immovable 
property with intent to create a security 
thereon, the transaction is called `a 
mortgage by deposit of title deeds, It 
would be seen from this provision that 
three essentials are required for an equit- 
able mortgage, namely, (1) a debt, (2) 
deposit of title deeds, and (3) the inten- 
tion that the delivery should be security 
for the debt, In the instant case, the 
first and third essentials are satisfied, 
‘The only question is whether Exhibits 
A-23 to *-26 are documents of title 
within the meaning of section 58, The 
trial Court, relying wpon the decisions 
of the Rangoon High Court in V. E. R, 
M. A. R. Chettiar Firm v. Ha Foo Teen}, 
held that, the said documents were not 
documents of title and that, therefore, 
novalid equitable mortgage was created, 
We are clearly of the opinion that this 
conclusion cannot be sustained. The 
expression ‘‘documents of title’? occur- 
ring in section 58 has been the subject 
.of consideration in some decisions. The 
law in regard to equitable mortgages is 
precisely the same in England as it is 
in ‘India. In Goodwin v. Waghorn®, 
a purchaser, who had paid his purchase 
money and had taken possession of the 
land, did not obtain a conveyance and 
no title deeds were delivered to him by 
the vendor. But he had the document 
of: contract under which the property 
was purchased by- him. He deposited 
that document of contract with intent 
to create an equitable mortgage, The 
question arose whether such -a document 
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of contract was a document of title. It 
Was argued before Pepys, Master of the 
Rolls, that copies of Court Rolls though 
not title deeds by themselves, would be 
documents of title, the deposit of which 
would be sufficient to create an equitable 
mortgage, The learned Judge accepted 
the position and observed at page 210: 


“But if the deposit of the copies of 
Court Roll be sufficient, I cannot see 
why an agreement should not also 
be sufficient. The deposit of the copy 
of the roll is held to create an equitable 
mortgage, because it is the best evi- 
dence of title that the party has the 
power of depositing, so the agreement 
for purchase is the best evidence of 
title, until the contract is completed, 
and the title deeds are handed over; 
and in this. case there was a deposit 
of that which was the best evidence 
33 


16. In Dixon v. Mucklestont, the ques- 
tion of priority’ between two parties 
who claimed equitable mortgages arose 
for consideration. The owner of a farm 
deposited deeds of conveyance by way 
of security for money then due, writing 
at the same time a letter which stated 
that the deeds were the title deeds of 
the farm and were to be security. Subse- 
quently, he deposited the subsequent 
title deeds of the farm with certain 
bankers by way`of security for money due 
to them. The bankers investigated the 
title deeds and they had--ne notice of 
the prior charge, The question arose 
whether the letter under which the 
earlier title deed was deposited created 
an equitable mortgage or. not. -It was 
held that the said letter created an equit- 
able mortgage on the farm and that the 
owner of the prior charge had not been 
guilty of negligence.so as to -deprive 
herself of her priority. 


‘17. In Indian, law, deposit of patta 


has been held to ‘constitute a valid 
equitable mortgage, though a patta ‘is 
not in itself a deed of title, but is only an 
evidence of title. This Court has con- 
sistently taken the view that the main 
object of tender of patta -is merely to 
give information of the land revenue 
payable and the details of the property 
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‘dnd that the exact weight to be given to 
the patta would depend upon the cir- 
cumstance of the case, 
Ii is pointed out that in case of 
pattas in respect of a land in 
-Zamindari, if the land be at the disposal 
of the landlord at the time of granting 
the patta, prima facie such patta would 
not be a mere bill of rent but something 
more and that if it is not so, it would not 
create any rights in the pattadar in 
derogation of the rights of a person who 
‘would be entitled to the land subject to 
the proper and regular payment of rent. 
The question directly arose before a 
Bench of this Court in Official Assignee v. 
Basadevadoss', as to whether a deposit 
of patta is enough to constitute an equit- 
able mortgage, The Bench answered 
‘the question in the affirmative. Srinivasa 
Aiyangar, J., who delivered the leading 
judgment in that case, has pointed out 
that the answer to the question as to 
whether the patta in respect of a land 
is a document which would be sufficient, 
by being deposited, to evidence the 
intention required for an equitable mort- 
-gage.would vary according to the condi- 
- tions of the country and the consciousness 
‘on the part of the members of the com- 
‘munity and that though a patta is not 
a document of title, still a deposit of the 
same with intention to create an equitable 
mortgage would create an Se 
mortgage. 


18. The decision of the Rangoon High 
Court in V. E. R. H.A.R. Chettiar Firm v. 
Ha Joo. Teen?, upon which the trial 
Judge relied, was overruled by a Full 
Bench of the ‘Rangoon High Court in 
Chidambaran Ghettiar v. Aziz’, This Full 
‘Bench. decision unfortunately does not 
appear to have been brought to the 
notice of the trial Judge. The Full 
Bench has reviewed the English and 
Indian authorities and has pointed out 
that in order to‘create a valid mortgage, 
it-is. not necessary that .the whole, or 
even-the most material of the documents 
of title to the property should be deposited, 
that the documents:deposited should show 
a complete or good. title in the depositor 
and it is sufficient if the deeds depositcd 
bona. fide relate to the property | or are 
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material evidence of title or are shown 
to have been deposited with the intention 
of creating security thereon. 


19. Mr. Sivamani, appearing for the 
respondent in this appeal relied.on a 
decision of a Bench of this Gourt in 
Venkataramayya Pantulu v, Narasinga Row?, 
in support of his argument that even 
the deposit of the sale deed in certain 
circumstances would not be sufficient to 
create an equitable mortgage. In that 
case, the debtor deposited a sale deed 
in the name of his father who had made 
a gift of the property in favour of his 
grandson by a deceased son. The pro- 
perty was admittedly the self-acquired 
property of the father of the first defen- 
dant in that case. The question arose 


‘whether the deposit of that sale deed 


was sufficient to constitute a valid equit- 
able mortgage. The Bench pointed 
out that the cnly document that was 
deposited did not show any kind of title 
in the depositor to the property as it was 
not a sale deed in his name but was a 
sale deed in the name of his father and 
that, therefore, no valid equitable mort- 


gage was created. This decision is not 


applicable to the facts of the instant case, 
for here, the documents im question 
though not complete in themselves for 
holding title in favour of the plaintiff’: 
father, are undoubtedly document: 
relating to the property or in respect of 
the property showing prima facie title 
to the same. The hundi towards the 
purchase price, the agreement by the 
previous owner of the site to convey the 
site and the tax receipt in the name of 
the plaintiff’s father are undoubtedly 
documents in respect of or relating to 
the property in question and are, as 
such, documents of title within the mean- 
ing of section 58 of the Transfer of 
Property Act. We have already pointed 
out that the plaintiti’s father was indeb- 
ted to the plaintiff and that the plaintiff’s 
father intended to create an equitable 
mortgage as recorded by the advocate 
in Exhibit A-27. We, therefore, differ 
from- the conclusion of the tria] Judge and 
find that the plaintiff-holds an equitable 
mortgage over the property, which is 
the subject matter of O.S. No. 55 of 1961, 
In the result, A.S. No. 130 of 1964 is 
dismissed with costs of the plaintiff 
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therein and A.S. No. 56 of 1965 is allowed 
with the costs of the plaintiff in both 
-the Courts, ' ; ` 


'P.S.P, A.S. No. 130 of 1964 
dismissed ; 


AS. No. 56 of 1965 allowed. 
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IN THE HIGH COURT OF 
CATURE AT MADRAS. 


(Appellate Jurisdiction.) 


PRESENT :—KX’, Veeraswami, G.J. and V. V. 
Raghavan, F. 


The Indian Overseas Bank . . Appellani* 


JUDI- 


v. 


G. Nagiah and another .. Respondents. 


Madras Shops and Establishments Act 
(XXXVI of 1947), section 41—Dispensing 
with services of employee—Domestic enquiry— 
Power of Gommissioner for Workmen’s Gom- 
pensation as appellate authority—High Gourt’s 
power to intervene in certiorari, 


Under section: 41, (1) of the Madras 
Shops and Establishments Act, 1947, 
the services of a person employed conti- 
nuously for not less than six months 
cannot bé dispensed with except for 
reasonable cause. Reasonable cause will 
include misconduct. If. misconduct is 
found there is no need under the section 
for notice or a month’s -wages in lieu 
of it. Under section 41 (2), the Com- 
missioner for Workmen’s Compensation 
who is the appellate authority could 
review the evidence at the domestic 
enquiry to see whether reasonable cause 
for dispensing with the services of ‘the 
employce is -made out., He can also 
‘go into the question of misconduct to 
see: whether the finding cf misconduct 
is’ well-founded, Ifthe finding of the 
appellate authority suffers from any 
error of law, the High Court can inter- 
fere by certiorari but not otherwise. 


- [Para. 3.] 


Appeal vnder clause 15 .of the Letters 
Patent against the order of the Honourable 
Mr. ‘Justice Alagiriswami dated irth 
August, 1969 and made in the exercise 
of the Special Original Jurisdiction of the 
High Court in Writ ‘Petition No. 2587 
of 1969 presented under ‘Article 226 of 





*W.A, No, 345 of 1972. 21s? September, 1972. 


341 


the Constitution of India to issue a writ 
of certiorari calling for the records in 
M.S.S. Case No. 34 of 1968 on the 
file of the 2nd respondent and quash 
the order passed therein dated gist 
March, 1969. 


G. Ramakrishnan, for Appellant. 


Ramachandrann of Row and Reddy, for 


Respondent. 


The Judgment of the Court was delivered 
by 


Veeraswamt, C.F.—Alagiriswami, J., has 
refused to issue rule nisi against an order 
of the Additional Commissioner for Work- 
men’s Compensation, by which he had 
set aside the termination by the appellant 
Bank of the first respondent’s services, 
The termination order, which followed 
a domestic enquiry, was dated 26th 
February, 1968. The charge against 
the first respondent framed as early as 
18th October, 1965, was that he had, 
on 29th April, and goth September, 
issued two circulars Nos. 2 of 1965 and 
3 of 1965 respectively, in the name of 
the appellant Bank Employees’ Union, 
subscribing his name thereto as its 
Secretary, and caused them to be distri- 
buted freely among the members of the 
staff of the appellant Bank at its central 
office and its branches, that in the two 
circulars he had made baseless and 
scurrilous allegations against the manage- 
ment with a view to create prejudice in 
the minds of the staff in ordér to bring 
about disharmony between the manage- 
ment and the staff, and also by these 
allegations to bring discredit and 
disrepute to the management, which 
would cause great harm to the 
appellant institution itself, This, 
according to the charge, constituted 
violation of rules 21 and 28 of the Rules 
governing the service of the officers in 
the appellant Bank. Pending an enquiry 
into the charge, the first respondent was 
placed under suspension with immeditate 
effect, At the enquiry, the charge was 
found proved and the first respondent 
in consequence was dismissed from service, 
The first resondent’s appeal to the Addi- 


‘tional Commissioner for Workmen’s Cem- 


pensation under section 41 (2) of the 
Madras Shops and Establishments Act, 
1947, however, succeeded. This officer 


found that the first respondent had, as 
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was held by the enquiry cfficer in the 
domestic enquiry, issued the circulars 
in his personal capacity and not as Secre- 
tary of the employee’s union and that, 
therefore, he was amenable to the disci- 
plinary proceedings of the managémé€nt. 
He also thought that the language used 
by the first respondent in the two cir- 
culars was indeed strong and. highly 
critical of the management, and parti- 
cularly of one Mr. Rao, who was then 
‘the Assistant General Manager in charge 
of the staff. But, all the fame, he was 
of opinion that it had not been cate- 
gorically proved by the’ management 
in the domestic enquiry as to how the 
first respondent had committed a breach 
'of the two rules. He held, therefore, 
that the charge had not been proved 
beyond doubt. He recorded a further 
finding that the action of the manage- 
-ment'in this case was to come extent, 
as he put it, an act of victimisation for 
the first respondent’s union activities. 
Alagiriswami, J., while dismissing the 
appellant’s petition under ‘Article 226 
of the Constitution, expressed: the view 
that the circulars read as a whole were 
only Calculated to ventilate the grievance 
of the first respondent against Mr. Rao, 
and they were not in any way prejudicial 
to the interests of the appellant Bank, 


f 


2. For the appellant the care has been 
‘presented to us with a’certain amount 
ofvehemententhusia‘m which was perhaps 
justified in the circumstances, but we 
-are of the view that although the conauct 
of the first respondent in having issucd 
the circulars and atthe domestic enquiry 
is reprehensible, we cannot say that the 
Additional Commissioner’s order suffers 
from any error of law. The circulars 
which form the subject-matter of the 
charge against the first respondent are 
somewhat lengthy, Their purport was 
to severely criticise Mr. Rao in respect 
-of his supposed: ‘acts of omission and 
commission, the shortsighted policies 
suggested by him to the Board of Directors 
and the Chairman, the wrong and 
distorted pictu?e of the state of affairs 
of the staff position as given to them, 
and’ the disparity and discrimination 
patent in his dealings in regard to pro- 
motions, transfers, recruitments, confir- 
mations,etc. With this atmosphere, he 
asked in ‘the, circular, how on earth 
could the staff have contentment, and. hcw 
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could they expect the Bank to improve 
deposits? The circular charged Mr. Rao 
of being a perfonality in creating staff 
problems and living on them, and des- 


‘cribed -the all-India union leaders as 


regular stooges in his hands to the entire 
détriment of the employees concerned. 
In the circumstances, according to the 
first respondent in this circular, it was 
high time the management bestowed 
thought and considered the removal 
of Mr. Rao, who, according to h'm, 
had become an utter failure in his position, 
The basic grievance of the firstresponcent, 
as we see from the circular, seems te have 
emanated from the question of bonus 
for the year 1962-63. The second circular 
at the outset voiced his grievance that his 


transfer to Devakottai by Mr. Rao was 


motivated, He repeated his earlier alle- 
gation that Mr. Rao misguided and mis- 
represented things to the Board of 
Directors to punish him without any 
mistake on his part. Then came the 
following in the second circular ; 


‘ In this connection, we have to bring 
‘ to the notice of all that under the 
present regime of the staff portfolio, 
the feeling of dissatisfaction is prevalent 
among all the membersof the staff, asa 
result of which the progress of the Bank 
is much affected and the total deposits 
are dwindling, when compared to 
other banks who were small and are 
being passed in leaps and bounds 
within short periods. If only the 
Board of Directors probe into the 
matter and bestow calm thought over 
this malady, much can be done. .We 
feel the change in the Staff Depart- 
ment which must view every aspect 
with a human approach to avoid staff 
trouble etc., will go a long way to 
help the institution to’ build up the 
: deposits and business”. 


g. Before we deal with the two circvlars 
'to find ‘whether there was any error in 
the order of the Additional Gommissioner 
for Workmen’s Compensation, the two 
rules mentioned in the charge should be 
noticed and they are: 


. Rule 21: No officer shall enter into 
or assist any subversive activity which 
is in any way prejudicial to the interests 


of the bank’’, 
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“Rule 28: An officer who commits a 4. Is there any error of law in the order 


breach of the rules of the bank, or 
displays negligence, inefficiency or 
indifference or who knowingly does 
anything detrimental to the interests 
of the bank, shall be liable to th 
following punishments: : 


(c) 
(d) dismissal”. 


Under section 41 (1) of the Shops 
Act, no employer shall dispense with the 
services of a person employed continu- 
ously for a period not less than six months 
except for a reasonable cause and with- 
out giving such person at least one month’s: 
notice or wages in lieu of such notice; 
but such notice shall not be necessary 
where the services of such a person are 
dispensed with’on a charge of misconduct 
supported by satisfactory evidence 
recorded at the enquiry held for the 
purpose; that is to say, while reasonable 
cause would include misconduct, mis- 
conduct is*treated as an exception. for 
the purpose of notice or a month’s wages, 
which are dispensed with in view of the 
misconduct found. The next sub-section 
provides for an appeal. The appellate 
authority may interfere with the order 
made in the domestic enquiry on the 
ground that there was no reasonable cause 
for dispensing with the services, or on 
the ground that there was no room for 
finding miscondvct, The Commissioner, 
who is the appellate authority, had a 
wide scope of enqviry. He‘ could review 
the evidence to see whether a reasonable 
cause for dispensing with the first res- 
pondent’s ‘services had been made ovt, 
He could also-go into the question of 
miscondrct and see whether the finding 
was well-founded. If the finding of the 
appellate authority in the appeal suffers 
from any error of law, that, of course, 
is subject to removal by this Court-in 
certiorari., It should be remembered 
that its powers are no wider and cannot 
approach the matter in the same way as 
the Additional Commissioner for Work- 
men’s ‘ Compensation. could, :do ‚within 
the purviewcof an .appeal under section 


41 (2). of the Act, 


of the Additional Commuiussiones for 
Workmen’s Compensation? We are 
not satisfied that there is. Rule 21 


covers: a subversive activity prejudicial 
in any way to the interests of the Bank. 
‘Subvert? means overturn, upset, effect 
destruction, It may relate to anything, 
but in the context of rule 21, it has 
reference to what is prejudicial to the 
interests of the Bank, that is to say, what 
may be harmful to or adversely effect the 
interests of the Bank. By interests of 
the Bank, one would understand not 
merely the banking business in its com- 
prehensive sense, but also the adminis- 
tration, the staff, the discipline and the- 
morale of the staff, Rule 28, among 
other things in the present context, 
includes indifference or knowingly doing 
anything detrimental to the interests of 
the Bank. In this case, if rule 21 has 
no application:to the facts, it may not, 
in our view, be possible to held that 
rule 28 has been infringed either, The 
whole question is whether the two cir- 
crlars amounted to subversive activity 
prejudicial to the interests of the Bank. 


5. A careful reading of each of the cir- 
culars leaves. us -with the impression that 
that is not their. effect. . The first 
respondent’s objective in the circulars 
was to attack Mr. Rao as an official 
incharge of the staff and to show that 
if the management had not been misled 
or misguided by him, the bank would 
not suffer as it did in the matter of its 
progress and total deposits. But strong 
reliance has been -placed on the passage 
we have.extracted from the second 
circular and it is contended that this 
by itself, and more especially when it is 
read with the rest of the passages in the 
circulars, would amount to making a 
false statement, for the Bank’s position 
was not in any way as described. therein, 
and that, in any case, a statement like 
that: should necessarily be prejudicial 
to the. interests of the. Bank. At the 
enquiry, a question was put to the first 
respondent. whether’ he could support 
this statement. His: answer was, ‘Ask 
the Union’. To say the least, „this 
attitude of the first respondent’ - was 
thoroughly -unjustified,- more especially 
when thé Gommissioner~ has found that 
he did‘ not issue the circulars as a-union 
official but- only in“ his own persona: 
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capacity. He should not forget that. 


he was an employee of the Bink and that’ 
he could not behave in the manner he 
did, even if he was acting as an official 
oftheunion. But that apart, the question 
still is whether there was anything for 
the Additional G»mmissioner for Work- 
men’s Compensation to be satisfied that 
the statement contained in the extract 
from the second circular was false or 
distorted, It is here we think that the 
appellant Bank has seriously failed at 
the domestic enquiry to do its duty, if 
it thought fit and careful, The appel- 
lant had or should have had all the 
materials necessary to show that the 
Bank’s position was not as described by 
the first respondent in the second cir- 
cular and that there was no reaction on 
the Bank’s working or its business reflected 
through the staff discontentment, if any. 
But then the representative of the bank 
was content by merely putting the qves- 
tion we mé&ntioned above .to the first 
respondent, and even at the appellate 
stage, placed nothing before the Com-« 
missioner to enable him to assess the 
record to see whether rule 2r was 
in any way violated by the first respon- 
dent. On the materials on record, it is 
not possible to say that the. Commissioner 
came to an erroneous conclusion in law 
when he held that he was of opinion 
that it had not been categorically proved 
‘by the management at the domestic 
enquiry as to how the first respondent 
had committed a breach of the rules, 
That is enough to dispose of the’ appeal, 


6, But Mr. Ramakrishnan, for the 
appellant, very streneously urged that 
on the view we take, we should give the 
management a second opportunity -to 
rectify the omission by supplying at least 
at this stage the appellant’s | balance- 
sheet and .other relevant material. We 
are unable to accept this contention, 
because of the limited scope of the 
enquiry in this appeal, as we have already 
indicated, that is to say, to see whether 
the order of the Commissioner - suffers 
from any error of law as the materials 
stand at the moment.. a 


7. .There is also the other finding that 
the action of the management, in dis- 
inissing the first respondent wàs.to some 
extent an act of victimisation for his 
union activities; -It is urged ;for the 
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appellant that this finding is rot correct. 
But we are inclined to thirk that this 
is a supplemental finding which the 
Gommissioner would render as flowing 
from a ‘finding that the first respondent 
had not been shown to have violated 
rules 21 and 28. If on that matter 
he had come to a contrary conclusion, 
it is not possible to predicate that he 
would come to the same conélusion -as 
he did on the question of victimisation. 
On that view, it is not necessary for us 
to deal with it in any further detail. 


8. The appealis dismissed. No costs. 
P.S.P. Afpeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—S. Maharajan, 7. 





P. Krishnammal »» Appellant® 
a, l 
A. Mahadeva Iyer oe Respondent, 
and : 
A. Mahadeva Iyer «e Petitioner, 
ve oe 
P. Krishnammal Respond:nt, 


Griminal Procedure Code (V of 1898), 
sections 488, 489 (2)—Order by criminal 
Gourt directing payment of maintenance— 
Suit in civil Gourt to set aside the order— 
M untainability—Furisdiction of civil Court. 


A civil Gourt has no jrrisdiction to set 
aside or vary an erder passed by the 
criminal Court under. section 488, 
Criminal Procedure Code, though once 
a competent civil Gourt gives a decision’ 
upon the liability for maintenance or 
the quantum thereof, the criminal 
QGourt ‘is statutorily bound under section 
489, clause (2), Criminal Procedure Code,, 
to- cancel or vary its own order in accor- 
dance with the decision of: the civil: 
Gourt. [Para. 2.], 


A.A.O. No. 2 of 192 | 


Appeal against the order of the ‘Court! 
of the Subordinate Judge; Madurai, 
dated 19th August, 1971 and made ` in 





*A-A-O. No. 2 of 1972and C. M. P, No. 3481 
of 1972 im A. A: O. No.2 of 1972.7 . 2° o] 
29th September, 1972. 


1J 
A.S. No. 35 of “1971 (0.8. No. 75 


of 1970, D.M.C., Madurai Town), 
C.M.P. No. 3481 of 1972. - 
Petition praying that in the cir- 


cumstances stated therein, the High 
Court will be pleased to issue directions 
to the Respondent herein to receive 
Rs, 25 as maintenance and to desist 
from putting forward any other claim to 
the same pending A.A.O. No. 2 of 1072. 


T. R. Mani, for Appellant in A.A.O. 
No, 2 of 1972 and Respondent in C.M.P. 
No, 3481 of 1972. 


V. Swaminathan, for Respondent in 
A.A.O. No. 2 of 1972 and Appellant in 
G.M.P. No. 3481 of 1972. 
‘The Gourt made the following 
ORDER.—The only point that arises for 
‘determination in this appeal is whether 
the plaint O.S. No, 75 of 1970, as framed, 
is sustainable, One’ Mahadeva Iyer, the 
plaintiff, institutied that suit against his 
first wife, Krishnammal, praying for a 
¢lecree in the following terms. 
““t. Declaring that the ex parte order 
passed in M.G. No. 2 of 1969 by the 
District Magistrate of Alleppy on goth 
April, 1969 is null and void and cannot 
bind the plaintiff; 
2, Inconsequence, directing the defen- 
‘dant, by a permanent injunction, from 
in any way Claiming maintenance 
. against the plaintiff; or, in the alter- 
native, 
3. Reducing, the rate of maintenance 
to the sum of Rs. 25 and directing the 
‘defendant to receive the same: and ` 


4. Granting such further and other 
reliefs to the plaintiff as this honour- 
able Gourt may deem fit in the cir- 
cumstances of the case and thus render 
justice”. 
It appears that the defendant obtained an 
ex parte order in M.G, No, 2 of 1969 on 
the file of the District Magistrate of Alle» 
/pPpy against the plaintiff undersection 488, 
‘Griminal Procedure Code, directing the 
‘plaintiff to pay her a monthly. allowance 
of Rs, 100. The plaintiff wished to get 
rid of this order by alleging that the wife 
had failed to perform her’ obligations 
to her husband. He also wanted, in 
any event, that the quantum `of main- 
tenance should be reduced in view 
of a.change in his circumstances: : It 
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instituted the: suit, 


‘for maintenance or 


‘Code, are summary 
‘character and are devised for the purpose 
‘of affording speedy relief, without which 
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was’ with ‘this double purpose that he 


2. So far as prayers 1 and 2 are cop- 
cerned, it must be held (and this js 
conceded by the learned advocate for 
the husband) that the civil Court has_ 
no jurisdiction to set aside or vary an 
order passed by the criminal Court 
under section 488, Criminal Procedure 
Code, though once a competent civi] 
Court gives a decision upon the liability 
the quantum thereof 
is statutorily bound 
under section 489, clause (2), Crimina] 
Procedure. Code, to cancel or vary its 
own order in accordance with the decision 
of the civil Court. It is unnecessary for 
me to further discuss this position, 
except to state that the proceedings 
under section 488, Criminal Procedure 


the criminal Court 


and tentative in 


social peace might become impaired, 
but that the primary’ jurisdiction in the 
matter rests with the civi] Court. - Prayers 
I and 2 in the plaint asking, -as they do, 
for a declaration that the criminal Court’. 
order is nulland void and for a permanent 
injunction restraining the defendant from 
Claiming the allowance ordered by the 
criminal Court are unsustainable. 


3. Butprayer 3 in the plaint, if construed 
broadly, as it must be, appears to me 
quite sustainable, € prayer makes 
no direct reference to the order of the 
criminal Court at all. All that it asks 
is for a reduction in the rate of main- 
tenance payable by the plaintiff to the 
defendant to asum of Rs. 25 per mensem. 
This prayer does not involve the 
cancellation or Variation of the order 
of the criminal Court, though if the 
civil Gourt were to grant this prayer 
it would be the duty of the crimmat 
Court to Cons¢quentially alter the 
quantum fixed in its ` order, By 
virtue of the criminal Gnurt’s order 
which has been confirmed by the High 
Court of Kerala, the plaintiff has become 
liable to pay maintenance at the rate 
of Rs. roo, It is a liability which he 
Can get rid of or reduce by establiching 
in the civil Gourt the requisite circum- 
stances, The prayer for a reduction of 
the rate of maintenance, even assuming 
that by implication it asks for a reduction 


346 


of the rate of allowance fixed by the 
criminal Gourt, is a prayer which the 
plaintiff is entitled to ask for in the civil 
Court, Further, I think it reasonable 
to construe prayer No. 3 aS a prayer 
for fixing the rate of maintenance at 
‘Rs. 25 sper mensem, in which case it 
would not involve, directly or indirectly, 
any request to alter the order of the 
criminal Covrt, though, as I have said 
already, the result of the grant of such 
‘a relief would be to force the criminal 
Court to take cognizance of it and modify 
its own order suitably. 


4, Then there is also prayer No. 4 in 
the plaint, which requests the Court to 
grant such further and other reliefs 
as the Gourt may deem fit. This prayer 
has been couched in a most unexception- 
able form and asks the Court to mould 
the relief to suit the exigencies of the case. 
Even assūming that the form in which 
prayer No.3 has been couched is objection- 
able, prayer No.4 enables the Court to 
grant what was really intended by the 
plaintiff in prayer No. 3, namely, to 
fix the quantum of maintenance at 
Rs, 25 per mensem, I, therefore, hold 
that the first appellate Court was right, 
in holding that the plaint as framed is 
maintainable in so far as prayers 3 and 
4 are concerned. 


5. This appeal will consequently stand 
dismissed. ‘The costs of this appeal will 
abide the result. I may say that the 
objection relating to jurisdiction raised 
by the defendant has not been canvassed 
during the arguments in this appeal. 
It is open to the appellant to raise her 
objection regarding jurisdiction before 
the trial Court. Q.M.P. No. 3481 of 
1972. No orders necessary, 


S.J. —— Appeal dismissed. 
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IN THE HIGH GOURT OF JUDIGA- 
TURE AT MADRAS.: | 


PresentT:—V. V. Raghavan, F. 


‘Varadappa Naicker Appellant * 


U. 


Appavu alias Ramaswami Gounder 
| Respondent. 


Hindu Late—Altenation by limited owner— 
Suit by plaintiff reversioner for declaration of 
invalidity—Limited owner and, alienee im- 
pleaded—Decree declaring invalidity of aliena- 
tion after life-time of limited otoner—Effect 
—Limited owner’s death in 1965—Jmpact' 
of Hindu Succession Act (XXX of 1956), 
section 8—Plaintiff’s suit for possession in 
1966—Maintainability. 


Madras Agriculturisis Relief Act (IV of 
1938), section 9-A—Applicability—Usu- 
fructuary mortgage executed in 1932—Alleged 
assignment in 1966—Mortgage debt, if liable 
to being scaled down. S 


One S had two wives P-1 and P-2. By 
P-2 he had a minor son N. On 21st 
September, 1932, S and his minor son 
usufructuarily mortgaged items I and 2 
of the plaint schedule properties. These 
items came into possession of the defen- 
dant under alleged assignment of the 
mortgagee’s rights. § died on goth 
September, 1932 and N on 16th May, 
1934. P-2 succeeded as heir to her ron. 
She sold items 3 and 4 of the plaint 
schedule properties on 7th November, 
1944 to the defendant. The plaintiff, as re- 
versioner, brought a suit in 1945 implead- 
ing the limited owner and the alienee 
(the defendant) challenging the validity 
of the alienation and obtained a decree 
declaring that the alienation will not be 
binding beyond the lifetime of the limited 
owner. The latter died in 1965 and 
the plaintiff brought the present suit 
for redemption of the mortgage over 
items 1 and 2 and for possession of the 
suit properties. Subsequent to the filing 
of the ‘suit, the plaintiff also obtained 
settlement deeds from P-1, the senior 
wife of S and step-mother of M, which 
had the effect of conferring on the plain- 
tiff the right which would enable him 
to maintain the suit for redemption. 





*S.A. No. 162 of 1971. 29th November, 1972. 


T) 


The -plaintiff claimed that nothing had 
to be paid in respect of the mortgages as 
they had become wiped out under 
section 9-A of the Madras Agriculturists 
Relief Act, 1938. Thedefendant contended 
that the suit was not maintainable since 
under section 8 of the Hindu Succession 
Act, 1956, P-1 was the heir to the estate 
of Ñ on the death of P-2, He also con- 
tended that the benefit of section 9-A 
of Act IV of 1938 could not be claimed 
against the defendant who was a bona 
fide assignee of the usufructuary mortgage 
for valuable consideration, 


Held, The declaratory decree obtained 
by the. plaintiff as reversioner in 1945 
was binding on both the limited owner 
and the. alienee (the defendant) since 
they had been impleaded in that suit: 
that the decree was one in the interest 
of all the reversioners; and that it preclu- 
ded the defendant from questioning the 
plaintiff’s right to maintain the present 
suit. In view of that decree and the 
subsequent strengthening of the plaintiff's 
claim by his obtaining the settlement 
deeds from P-1, the question whether 
the plaintiff or P-1 should sue for redem- 
ption was not material and it was unneces- 
Sary to consider the impact, if any, of 
section 8 of the Hindu Succession Act, 
[Paras, 6, 7 and 8.] 


The plea that the mortgage debt was 
not scalable by rearon of section 9-A (10) 
(b) of Act IV of 1938 was not open to 
the defendant as it had not been specifi- 
cally raised at any stage and no evidence 
had been let in before the trial Court to 
show that the assignments of the mort- 
gagee’s rights to the defendant were 
bona fide and for valuable consideration, 
The usufructuary mortgages having been 
executed on 21st September,1932, became 
wiped out under section 9-A of the Act 
on 2Ist September, 1962. The plaintiff 
was, therefore, entitled to redeem with- 
out making any payment. [Para, 9.] 


Cases reférred to: 


Eramma v, Veerupanna and others, (1966) 
2 8.C.R. 626 : (1967) 1 S.C.J. 746 : 
A.UR. 1966 S.C. 1979: Fateh Bibi v. Vy. 
Gharan Das, (1970) 2 S.C.J. 629 :(1970) 
2 An.W.R. (S.G.) 116: (1970) 2 M.L.J, 
(S.G.) 116: ADR. 1970 S.C. 789: 
Shanmugha Sundarathammal v. Narayana 
Konar and others, (1972) 85 L:W, 678. 
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Appeal against the Decree of the Comt 
of (Prl.) Subordinate Judge, *Ercde in 
Appeal Suit No. 203 of 1969, preferred 
against the decree of the Court of the 
(Prl.) District Munsif of Erode in Original 
Suit No. 480 of 1966. 


R. Gopalaswamy Ayyangar, K. 
and K. Vadivel, for Appellant. 


K. Sarvabhauman and A. K. Kumarastwamy, 
for Respondent, 


The Court delivercd the following 


Doraiswamy 


Jupement.—The defendant is the appel- 
lant. The suit is for redemption, decla- 
ration and possession of the suit propertics 
with past and future mesne profits, 
The plaintiff’s case is as follows: The 
suit properties, among others, belonged 
to one R. Sengoda Gounder, who died 
on 30th September, 1932, leaving behind 
him his only minor son Nattarayan and 
his junior wife Pappayee alias Priya 
Kaliammal. The said Nattarayan is the 
son of the said junior wife. Sengoda 
Gounder and his minor son usufiuctuarily 
mortgaged items I and 2 of the plaint 
schedule for Rs. 700 and Rs, 600 respec- 
tively on gist September, 1932 
(Exhibits A-1 and A-2). After the death 
of Sengoda Gounder, his minor son also 
died on 16th May, 1934. Thereafter, 
Pappayee became entitled to the pro- 
perties, The plaintiff was the onl 

nearest reversioner to the estate of 
the deceased minor Nattarayan. On 
7th November, 1944 Pappayee sold 
items 3 and 4 of the plaint schedule to 
the defendant under two sale deeds 
(Exhibits A-3 and A-4). The plaintiff as 
revers.oner filed O.S. No. 49 of 1945, Sub- 
ordinate Judge’s Court, Coimbatore, for a 
declaration that the said sale deeds are 
not valid beyond the lifetime of Pappayee, 
and that they are not binding on him. 
He obtained a decree declaring that the 
sale. deeds are not ‘valid beyond the 
lifetime of Pappayee. The said decree 
Was confirmed by the High Court in 
A.S.No. 512 of 1946. Pappayee died on 
a3rd September, 1965. The present suit 
is filed by the plaintiff, claiming to be 
the nearest reversioner of the estate of 
late minor Nattarayan. Subsequently to 
the filing of the suit, the plaintiff on 
24th November, 1967, strengthened his 
title by obtaining a settlement deed 
from Pavayee, the senior wife of Sengoda 
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Gounder. The usufructvary mortgagee 
under Exhibits A-1 and A-2 assigned his 
mortgage rights on 16th May, 194I 


to one Venkitammal! and the said assignee - 


in her turn assigned the mortgage to the 
defendant on roth February, 1943 and 
the defendant is in possession and enjoy- 
ment of the properties. The present 
suit for redemption, declaration of title 
and possession is filed, The case of the 
plaintiff is that under the provisions of 
Madras Act IV of 1938, the two mort- 
gages are liable to be scaled down and 
the entire principal having been wiped 
out after the expiry of 30 years, the 
plaintiff is entitled to ask for the relief 
of declaration and possession of items 
1 to 3 of the plaint schedule by virtue 
of the decree in O.S. No. 49 of 1945 and 
that on and from the date of death of 
Pappayee, the defendant is in wrongful 
possession of the properties, The plain- 
tiff had filed the present svit claiming 
the reliefs mentioned above. 

2. The defence to the suit is that the 
plaintiff has no right to sve as section 8 
of the Hinau Succession Act, 1950, will 
apply even when a male to whom succes- 
sion is trace.ble dies before the Act and 
that Pavayee, the senior wife of Sengoda 
Gounder, takes »recedence over the 
plaintiff in the matter ofsuccession. The 
further contention put forward is that 
the estate of Pappayee, which she inherited 
as a mother’s estate, became enlarged 
under section 14 of the Hindu Succession 
Act into an absoli te estate and conse- 
quently the plaintiff is not entitled to 
maintain the suit, The defendant raised 
a further contention that the suit as 
framed is not maintainable in view of 
the settlement deed executed by Pavayee, 
that he had effectea. imprevements on 
the properties and without payment of 
the mortgage amount and the cost of 
improvements effected, the suit for 
redemption is not maintainable. 

3. The trial Court held that the plain- 
tiff is entitled to the suit properties, that 
he is entitled to redeem the mortgages 
Exhibits A-1 and A-2 without payment 
of the mortgage: amount, that the defen- 
dant is not entitled to the ccst of improve- 
ments and that the suit is not barred by 
time and the plaintiff is entitled to past 
profits as claimed by him. 

4. The defen ant filed A.S. No. 203 of 
1969 before -the Subordinate Judge, 
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Erode, The learned Judge confirmed 
the decision of the trial Court and dis- 
missed the appeal. The defendant has 
filed the above second appeal. 


5. R.Sengoaa Gounder was the original 
owner of the suit properties, At the 
time of his death, he had two wives, viz. 
Pavayce and Pappayee, and Nattaraya 
Gounder was the son by Pappayee. 
Shortly before his death, Scngoda 
Gounder and his minor son Nattaraya 
Gounder executed two  usufructuary 
mortgages dated 21st September, 1932, 
in favour cf the defendant over items 
I and 2. The said mortgage deeds are 
Exhibits A-1 and A-2. On 16th May, 
1934, Nattaraya Gounder ditd. The 
result is that on the death of Nattaraya 
Gounder who was the Jast male holder 
on 16th May, 1934, Pappayee inherited, 
the properties as his mother, Subse- 

uent thereto, on 7th November, 1944, 
she sold the suit properties to the defen- 
dant under two sale déeds Exhibits A-3, 
and A-4. The plaintiff, claiming to be 
the nearest reversioner, filed a declara- 
tory suit questioning the alienations made 
under Exhibits A-3 and A-4 and obtained 
a decree to the effect that the said aliena- 
tions are not valid beyond the lifetime 
of Pappayee. Pappayee died on 23rd 
August, 1965 and long before her death, 
on 7th November, 1944 she had sold 
the suit properties to the defendant. 
Act XXX of 1956 came into force on 
17th P ne, 1956. The contention of 
the learned Gounsel for the appellant is 
that the plaintiff has no right to sue as 
section 8 of the Act will apply even when 
the last male holder dies prior to the 
Act, and that Pavayee, being the step- 
mother of the minor Nattaraya (the 
last male owner) would be the nearer 
heir. The question that arises is whether 
section 8 of the Hindu Succession Act, 
1956, is applicable when a male Hindu 
dies intestate before the commencement 
of the Act. 


6. The Supreme Court in Eramma v. 
Veerupanna. and otherst, held that section 8 
is not retrospective in operation and 
where a male Hindu died before the 
Act came into force, section 8 will have 
no application. Again, the Supreme 


1, (1966) 2 S.C.R. 626 $ (x x §.C.J. 746 
A.LR. 1966 S.C. 1879, t1967) J. 7467 
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Gourt in Fateh Bibi v, Charan Dass}, in 
dealing with the Hindu Law of Inheri- 
tance (Amendment) Act of 1929 held 
that the Act would be applicable even 
when a Hindu male dies intestate before 
21st Feburary, 1929, but is succeeded by 
a female heir who dies after coming 
into force of the Inheritance Act of 1920.. 
The said principle was applied by 
Ramanujam, J., in Shanmugha Sundara- 
thammal v, Narayana Konar and others? 
to a case of the death of the last male 
holder before the Hindu Succession Act, 
1956, but his widow who succeeded to the 
estate dying after the coming into force 
of the Hindu Succession Act, It is 
seen that the decision of the Supreme 
Court in Eramma v. Veerupana, is directly 
in point; but Ramanujam, J., has applied 
in Shanmuga Sundarathammal v. Narayana 
Konar®, the principle of the decision of 
the Supreme Court in Fateh Bibi v. 
Charan Dis, to a case under section 8 
of the Succession Act. If section 8 of 
the Hindu Succession Act applies to 
the present case, the first wife Pavayce 
would ‘exclude the plaintiff and by reason 
of Exhibit B-1, the rights of Pavayee have 
passed to the plaintiff. If on the other 
hand section 8 does not apply, succession 
is traceable to the last male holder, 
who under the fiction is deemed to die 
on the date of the death of the widow. 
In the present case, the plaintiff would 
be such an heir, It is unnecessary to 
pursue this matter in the view that I take 
on other matters arising in the appeal 
as in any case the plaintiff will be entitled 
to maintain the suit. But, it is firstly 
contended that the decree in the cuit 
filed by the plaintiff would preclude 
the defendant from raising the question 
as to who is the nearest reversioner and 
the finding in O.S. No. 49 of 1945 that the 
plaintiff is the nearest reversioner would 
operate as res judicata, 


7. In Mulla’s Hindu Law, 13th Edi- 
tion, at page 234, the nature cf the 
reversijoner’s rights is stated as follows :~ 


“ A reversionary heir, although having 
those contingent interests which can 
Sa eee 


1. (1970) 2 S.C.J. 629: (1970) 2 An.W.R 
(S.G.) ne Gao 2 MLJ. E 116; ALR., 
“9p aes 8 L.W. 678 

3. (1257) I S.C. J. 746 : ALR. 1966 S.C, 1879, 
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be differentiated little, if at all, from 
a spes successionis is recognised by 
Gourts of law as having a right to 
demand that the estate be kept free 
from danger during its enjoyment 
by the widow or other limited heir. 
He may, therefore, sue to restrain a 
widow or other limited heir frem 
committing waste or injuring the 
property, The reason why such a 
suit by a reversionary heir is allowed 
is that the suit is by him in a repre- 
sentative character and on behalf of 
all the reversioners, so that the corpus 
of the estate may pass unimpaired 
to those entitled to the reversion, 
For the same reason, he may bring 
a suit for a declaration that an aliena- 
tion effected by her is not binding 
On the reversion. 


The next reversioner for the time being 
to the estate of a deceased Hindu, 
expectant upon the widow’s death 
is entitled to a declaration that he 

. is the. next reversioner, although in 
that capacity he has the right to sue 
on behalf of the reversioners for the 
protection of the estate,” 


The result is that though the plaintiff 
filed the former suit, claiming to be the 
nearest reversioner, he exercised that 
right on behalf of the reversioners for 
the protection of the estate. The de- 
claratory suits by reversioners during 
the lifetime of the limited owner, claim- 
ing that the alienation made by the 
limited owner is not binding beyond 
her lifetime are not brought for the 
personal benefit of the persons who seek 
the declaration; but the object is only 
to remove a common apprehended 
injury to all the reversioners, presumptive 
and contingent. The act complained 
of is to the common detriment, as such 
the relief sought for is for the com- 
mon benefit, In O.S. No. 49 of 1945, both 
the limited owner as alo the alienee 
were impleaded as parties, arid a 
declaratory decree, holding that the 
impugned transactions are void beyond 
the lifetime of the limited owner, was 
rendered, The said decision will pre- 
clude the alienee (present defendants) 
from going behind the decision, 


8. The plaintiff further safeguarded his 
interests by obtaining a settlement deed 
from Pavayee, Exhibit B-1, dated 27th 
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May, 1966, subsequent to the filing of 
the suit. The plaintiff will therefore 
be entitled to maintain this suit on this 
ground, Pavayee, the senior widow, filed 
I.A.No., 4.184 of 1967 to get herself implea- 
ded as a party to the suit as second 
plaintiff, and that petition was allowed 
by the trial Court. There was a revi- 
sion to this Gourt against the said order, 
in G.R. P. No, 96 of 1968, and dvring 
the pendency of the said proceedings, 
she executed a further settlement deed 
Exhibit A-17 dated 24th November, 
1967 in favour of the plaintiff. The 
High Court dismissed the civil revision 
petition, with the observation that the 
settlement deed had the effect of con- 
ferring the right on the plaintiff and 
would enable him to maintain the 
suit for redemption. Subsequent to 
the said order, the plaintiff filed I.A. 
No. 2211 of 1968 for amendment of 
the plaint and that petition was dis- 
missed, Against the said order of dis- 
missal, the plaintiff filed C.R.P. No. 1547 
of 1968 in the High Gourt. That peti- 
tion was allowed and the plaint was 
suitably amended, The result of these 
proceedings is that the plaintiff strength- 
ened his claim by obtaining the settle- 
ment deeds referred to above, There- 
fore, the question whether the plaintiff 
or Pavayee is entitled to claim redemp- 
tion pales into insignificance as Pavayee, 
who normally displaces the plaintiff, has 
relinquished her rights in favour of the 
plaintiff. 


9. The next question arising for 
determination is whether the plaintiff 
is entitled to redeem the property. Ex- 
hibits A-1 and A-2 are registration copies 
of the usufructuary mortgage deeds. 
. According to the plaintiff, the mort- 
gage debts are liable to be sealed down 
by virtue of section 9-A of Madras Act 
IV of 1936, and the entire debts have 
been wiped out by virtue of section 
g-A of the Act. The mortgage deeds 
were executed on 21st September, 1932 
and by the mortgagee being in possession 
for over 30 years, the contention is that 
the entire debts became wiped out. 
{The contention of the learned Counsel 
for the defendant is that so far as item 2 
coveréd by Exhibit A-2 is concerned, 
the debt is not liable to be scaled down 
and that sub-clause 10 (4) of section 9-A 
Will apply as the assignments were made 
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in 1941 and 1943. This question was 
not specifically raised in the written 
statement filed by the defendant and 
no argument was advanced in the trial 
Court. Even in the memorandum of 
appeal to the lower appellate Court, 
this plea was not specifically raised. 
It may further be noted that the assign- 
ment deeds dated 16th May, 1941 and 
1oth February, 1943, have not been 
filed into Court. In order to make 
sub-clause 10 (b) of section g-A appli- 
cable, the defendant should prove that 
the transfer was made bona fide and for 
valuable considerationa nd no evidence 
was let in before the trial Court that 
the assignments were made bona fide 
and for valuable consideration. Under 
these circumstances, it is not open to 
the learned Counsel for the defendant 
to raise the plea at this stage. The 
learned Subordinate Judge rightly 
refused to allow him to raise the plea at 
the stage of arguments in the lower 
appellate Court. The usufructuary mort- 
gages Exhibits A-1 and A-2 were execu- 
ted on 2st September, 1932 and the 
debts became wiped out on 21st Septem- 
ber, 1962. I am therefore of opinion 
that the plaintiff will be entitled to 
redeem the mortgages without’ pay- 
ment, The finding of the Courts below 
on this question is confirmed, ` 


10. The further contention of the learned 
Counsel for the defendant is that the 
defendant is entitled to the cost of 
improvements effected by him. No doubt, 
the defendant was the. usufructuary 
mortgagee. His case is that he effected 
improvements at a cost of Rs, 1,300 and 
therefore he would be entitled to be paid 
the value before he is called upon the 
deliver possession of the properties to 
the plaintiff. The defendant’s case is 
notthat heeffected improvements in order 
to preserve the properties, Further, the 
defendant did not effect improvements 
with the consent of the mortgagor. His 
contention is that he had ‘installed an 
oil engine in the suit property. It is 
certainly open to the defendant to 
remove the oil engine before delivering 
vacant possession to the plaintiff. The 
plaintiff in his evidence has stated that 
he has no objection to allow the 
defendant to remove the oil engine. The 
defendant’s further claim'is that. apart 


i}. 


from the oil engine that he had installed, 
he -had planted cocoanut saplings in 
respect of which he had spent Rs. 45. 
“The cocoanut saplings were according 
to the defendant planted in 1961, long 
after the decision in O.S. No. 40 of 1945 
on the file of Sub-Gourt, C:imbatore. 
J cannot say.that the defendant acted 
dona fide in planting the saplings and 
therefore the Gourt was right in nega- 
tiving the claim for improvements. 


il. It is next contended for the plain- 
tiff that the defendant’s possession 
must be held to be wrongful after the 
date of death of Pappayee on 23rd 
‘September, 1965, by reason of the 
‘decree on O.S. No. 49 of 1945. The 
-defendant’s possession is wrongful from 
‘23rd September, 1965, from which date 
he is liable to pay mesne profits to the 
plaintiff. Both the Courts below rightly 
held that the plaintiff is entitled to past 
mesne profits as claimed by him, and 
‘that future mesne profits from the date 
of plaint till delivery of possession would 
be determined in separate proceedings. 
‘There is no substance in any of the 
contentions put forward by the learned 
‘Gounsel for the appellant. 


12. The’ second appeal is dismissed. 
“There will be no order as to costs. 
No leave. 


Pups P: —_——_——- Appeal dismissed, 
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final so far as ope defendamt is con- 


‘cerned on account of abatement on 


his death, the appeal by the other 
defendants should reasonably be held 
to be not maintainable because the success 
of the appeal would lead to the Court 
coming to a decision which would be 
inconsistent with the decision between 
the deceased appellant and the res- 
pondent and that would lead to the 
Court passing a decree which would 
ke contrary to a decree which has 
already become final in respect of the 
Same subject-matter between the de- 
ceased appellant and the respondent. 

[Para, 10.] 


Where a decree was a joint decree against 
two defendants with regard to the main 
reliefs, one relating to injunction and 
the other relating to damages, and the 
liability of the defendants was not 
apportioned, and pending appeal by both 
of them one of them died and the appeal 
had abated and the decree had become 
final in regard to that defendant and 
the plaintiff, the appeal even by the 
surviving defendant cannot be proceeded 
with, [Paras. 3, 12, 13.] 


Cases referred to: 
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S.G.J. 637: (1962) 2 S.C.R. 636; 
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Ram Sarup v. Munshi, (1963) 3 S.C.R. 858 : 
A.I.R. 1963 S.C. 553 ; Rameshwar Pra- 
sad v. Shambehari Lal, (1965) 1 S.G.J. 
: (1964) 3 S.G.R. 549: A.I.R. 1963 
S.G. 1901 ; Sri Chand v. Jagadish Per- 
shad, (1966) 3 S.C.R. 451 : (1967) 1 5.G.J. 


622 : A.LR. 1966 S.G. 1427 ; Innasi 
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oe Judgment of the Court was delivered 
Y à 
Palaniswamy,, Fi—The’ defendants in 
O. S. No. 9 cf 1962 on the file of the 
District Judge, West Thanjavur, are 
the appellants. The plaintiff respon- 
dent instituted the suit for an injunction 
restraining the defendants from re- 
printing a Tamil drama called ‘‘ Kalan- 
garai Deivam” in any form and for 
recovery of Rs. 14,000 as damages and 
for certain other reliefs, He claimed 
to have registered under the Copyrights 
Act, 1957 (G-ntral Act XIV cf 1957) 
his Tamil novel ‘‘ Maruthtyin Kathal.”’ 
He contended that the first defendent 
adopting the theme, characterisation, 
narration and development of the story 
as found in “ Maruthiyin  Kathal” 
wrote under the caption * Kalangarai 
Deivam ” in the form ofa drama, which 
was published in series in Ananda 
Vikatan, a weekly Tamil magazine 
of which the Editor and Publisher was 
the second defendant. The substance 
st his complaint was that the defen- 
dants committed infringement of his 
copyright and prayed for the reliefs 
indicated above, 'The defendants denied 
the plaintiff’s claim contending inter 
alia that there were vital differences in 
matters of theme, characterisation etc. 
between the plaintiff’s novel and the 
first defendant’s drama and that the 
plaintiff was in no way damnified so 
as to entitle him to claim damages. 


2. The trial Judge accepted the plain- 
tiff’s case holding that his copyright 
in his novel ‘* Maruthiyin Kathal’ 
had been infringed by the publication 
of the first defendant’s drama “Kalan- 
garai Deivam” in the second defend- 
ant’s weekly journal Ananda Vikatan. 
The trial Judge further found that the 
plaintiff wasentitled to damages which 
he assessed at Rs. 6,250. In the con- 
ae portion of his judgment he 
eld ; ; 


**In the result, there will be a decree in 
favour of the plaintiff as against. de- 
fendants for Rs. 6,250 (Rupees six 
thousand and two hundred and fifty 
only) with interest at 6 per cent. per 
annum from the date of plaint 
towards damages and there will be an 
injunction restraining defendants from 
reprinting the drama ‘‘ Kalangarai 
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Deivam:’’.in any form, whatever and 
proportionate costs of the suit, . The 
other reliefs claimed by the plaintiff 
are disallowed. But inasmuch ás 
defendants denied the entire care of 
the plaintiff and their defence has been, 
negatived, there will be .no order 
as to costs’in respect of the portion, 
of the claim of plaintiff which has 
been disallowed.”’ 


In conformity with the judgment, the 
decree provided inter alia: 


“‘r, that defendants 1 and 2 be 
and hereby are restrained by an in- 
junction from reprinting the drama. 
“ Kalangarai Deivam” in any form. 
whatever : 


2. that defendants 1 and 2 do pay 
plaintiff Rs. 6,250 being the damages 
with interest thereon at 6 per cent. 
per annum from 23rd August, 1962, 
the date of plaint, till realisation.” 


(The other portions of the decree omit- 
ted as not relevant). It is against this 
decree that this appeal has been pre- 
ferred by both the defendants, During 
the pendency of the appeal, the second 
defendant died on 26th August, 1960. 
But no steps were taken by “his legaf 
representatives to come on record within 
time, with the result, the appeal abated. 
To set aside the abatement and to excuse 
the delay in taking steps to have the 
abatement set aside and to come on 
record, the legal representatives of the 
second defendant took out O., M. P. 
Nos, 7161 to 7163 of 1972 which we 
dismissed by order dated 29th Novem- 
ber, 1972. In the result, the abatement 
of the appeal so far as the second appel- 
lant is concerned stands, 


g. In view of the said abatement, the 


Counsel for the respondent plaintiff con- 
tended that the entire appeal had abated 

and that the first defendant was not 

entitled to prosecute the appeal. 
This, he raised as a preliminary point 

by giving notice to the Counsel for the 

first defendant appellant, and we heard 

arguments on that point. The questions, 
for consideration is whether the appeal} 
even as regards the first appellant can-} 
not be proceeded with, 


4. As seen from the. operative portiom 
of the judgment and the relevant clauses. 


4) 


of the decree, the decree is a joint Cecree 
against both the defendants with regard 
to the two main reliefs, one relating 
to injunction and the other relating 
to damages. The liability of the 
defendants inter se with regard to these 
reliefs is not apportioned, As a result 
of the abatement of the appeal so far 
as the second defendant is concerned, 
the decree has become final so far as he 
is Concerned. If the first defendant 
were to succeed in this appeal, the success 
can only be on the basis that there has 
been no infringement of the plaintiff's 
copyright in his novel ‘* Maruthiyin 
Kathal” and that the plaintiff has not 
sustained any damages. If a decree 
were to follow in favour of the first de- 
fendant on that basis, that decree would 
be inconsistent with the decree as between 
the second defendant and the plaintiff. 
It is for this reason it was contended on 
behalf of the plaintiff that the appeal, 
as a whole, cannot be proceed with by 
the 1st appellant. 


5, The law on this point is well-settled, 
by aseries ofdecis‘ons of the Sup: eme 
Gourt. In State of Punjab v. Nathu Rem}, 
certain land belonging to two brothers 
Labhu Ram and Nathu Ram jointly 
was acquired for military purposes 
and an Arbitrator passed a joint award 
granting a certain amount as compen- 
sation. The State of Punjab appealed 
against the award to the High Court of 
Punjab, During the pendency of the 
appeal, Labhu Ram died, But his legal 
representatives were not brought on 
record within time, with the result 
the appeal abated as against him. The 
High Court dismissed the appeal even 
as against Nathu Ram, holding that 
the appeal could not be procecded 
against him. The State appealed to 
the Supreme Court, The question arose 
whether the appeal had abated even as 
against Nathu Ram. At page go, 
Raghubar Dayal, J., speaking for the 
Court, observed : 


‘It is not disputed that in view of 
O. 22, R. 4, Civil Procedure Code, 
hereinafter called the Cede the 
appeal abated against Labhu Ram 
deceased, when no application for 
(es 
I. (1961) 28.C.J. 637 : (1961) 2 M.L.J. (S.C. 
182 : (ren 2 ee Gey 182 hes) ) 
§.C.R, 636 : ALR. 1962 S.C. 89.. 
45 
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bringing on record his legal repre« 
sentatives had been made within 
the time limited by Jaw. The Ccde 
does not provide for the abatement 
of the appeal against the other res~- 
pondents. Courts have held that 
in certain circumstances, the appeals 
against the co-responcents would also 


abate as a result ofthe abzterent 
of the appeal against the deceased 
respondent. They have not been 


always agreed with respect to the 
result of the particular circumstances 
of a case and there has been conte- 
quently divergence of opinion in the 
application of the principle, It will 
serve no useful purpose to consider 
the cases, Suffice it to say that when: 
Order 22, rule 4 does not provide 
for the abatement of the appeal against 
the co-respondents of the deceased 
respondent there can be no question 
of abatement of the appeals against 
them, To say that the appeals against 
them abated in certain circumstances, 
is not a correct statement. Ofcourse, 
the appeals against them cannot 
proceed in cértain circumstances, and 
have therefore to be dismissed. Such 
a result depends on the nature of the 
relief sought in the appeal.” 


The learned Judge further observed 
in the same page : 


“* The question whether a Court 
can deal with such matters or not, 
will depend on the facts of each case 
and therefore no exhaustive state» 
ment can be made abovt the cir- 
cumstances when this is possible or 
is not possible. It may, however, 
be stated that ordinarily the con- 
siderations which weigh with the 
Court in deciding upon this question 
are whether the appeal between the 
appellants and the respondents other 
than the deceased can be said to be 
properly constituted or can be said 
to have all the necessary parties for 
the decision of the contioversy before 
the Court. The test to determine 
this has been described in diverse 
forms. Courts will not proceed with’ 
an appeal (a) when the success of 
the appeal may lead to the Court’s 
coming to a decision which will be 
in conflict with the decision between 
the appellant arid the deceased 1€se 
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pondent and therefore which would 
lead eto the Court’s passing a decree 
which will be contradictory to the 
decree which had become final with 
respect to the same subject-matter 
between the appellant and the de- 
ceased respondent ; (b) when the 
appellant could not have brought the 
action for the necessary relief against 
those respondents alone who are 
still before the Court ; and (c) when 
the decree against the surviving res- 
pondents, if the appeal succeeds, be 
ineffiective, that is to say, it could not 
be successfully executed.” 


Having enunciated the above principle:, 
the Supreme Court held that since the 
amount of compensation was awarded 
jointly in favour of both Labhu Ram 
and Nathu Ram and as the subject 
matter of the appeal was the quantum 
of the compensation and not the ap- 
‘portionment thereof, the abatement of 
the appeal as against Labhu Ram ren- 
-dered the appeal incapable of being 
‘proceeded with against Nathu Ram 
alone and consequently the appeal was 
dismissed, 


6. In Ram Sarup v. Munsti 1, there were 
five appellants and the appeal was against 
a pre-emption decree. The five ap- 
‘pellants fell into two groups, namely, 
appellants 1 and 2, who were brothers, 
and appellants 3, 4 and 5 forming another 
‘group. When the appeal was pending 
in the Supreme Gourt, the first ap- 
-pellant died. But no application was 
made to bring on record his legal re- 
-presentatives, The sale was not a 
sale of any separated item of property 
‘in favour of the deceased appellant but 
of one set of properties to be 
‘enjoyed by two sets of vendees in equal 
shares.: The question ‘arose whether the 
appeal of the other four appellants was 
liable to be dismissed. At page 556, 
it was observed: 


“The consideration for the sale is 
a sum of Rs. 22,750 and the conve- 
yance recites that Mehar Singh and 
the second appellant had paid one 
half amounting to Rs. 11,375 while 
the other three appellants had paid 
the other half. It is, therefore, not 





a (1963) 3 S.C.R. 858: ALR. 1963 S.C. 
553 
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a case of a sale of any separated item 
of property in favour of the deceased 
appellant but of one set of 
properties to be enjoyed by two sets 
of vendees in equal shares. It is 
clear law that there can be no partial 
pre-emption because pre-emption 1S 
the substitution of the pre-¢mptor 
in place ofthe vendee and if the decree 
in favour of the pre-emptors in res- 
pect of the share of the deceased Mehar 
Singh has become final it is manifest, 
that there would be two conflicting 
decrees if the appeal should be allowed 
and a decree for pre-emption in £0 
far as appellants 2 to 6 are concerned 
is interfered with. Where a decree 
is a joint one and a part of the decree 
has become final, by reason of abate- 
ment, the entire appeal must be held 
to be abated.” 


(The decision in State of Punjab v. Nathu 
Ram!, does not appear to have been 
cited in this case), 


7. In Rameshwar Prasad v. Shambehari 
Lal?, the position was again considered. 
In that case, nine persons instituted a 
suit for possession of a land against two 
defendants, the allegation being that 
the first defendant was the’ tenant in 
chief and that the second defendant 
was a sub-tenant. The suit was decreed 
by the trial Court. But the appellate 
Court reversed the decree. The plaintiffs 
preferred a second appeal. During the 
pendency of the second appeal, one of 
the plaintiffs (Kedar Nath) died anc 
his legal representatives were not 
brought on record, with the result, the 
appeal by him had abated. The ques- 
tion arose whether, by reason of such 
abatement, the appeal could be proceeded 
with by the other appellants. It was 
contended that under Order 41, rule 4 
of the Code of Civil Procedure, the appeal 
of the other appellants could be 
proceeded with. Referring to the scope 
of Order 41, rule 4, the Supreme 


‘ Court observed: 


‘These provisions enable one of the 
plaintiffs or one of the defendants 
to file an appeal against the entire 
decree, The second appeal filed in 





I. toes, 2 Sar oF: aka) Sp S.C. 89° 
2. (1965) 1.8.C.J. 1r4 : (1964) 3 S.C.R. 549: 
AIR. 1963 S.G. 1901. i ade 


a) 


the High Gourt was not filed by any 
one or by even some of the plaintiffs 
as an appeal against the whole decree, 
butwas filed byall the plaintiffs jointly, 
and, therefore, was not an appeal to 
which the provisions of rule 4 of Order 
41 could apply.” 


-They 
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of Order 41, Givil Procedure Code. 
operate at different stages 
and provide for different contin- 
gencies. There is nothing com- 
mon in their provisions which make 
the provisions of one interfere in any 
way with those of the other.” 


8. In Sri Ghand v, Jagdish Pershad}, 
five persons stood as sureties for the satis- 
faction of a decree to be passed in a suit 
instituted on the foot of a hypothecation 
document. After that suit was decreed, 


Proceeding further, the Court observed 
at page 1904 ; 
“Kedar Nath’s appeal has abated 
and the decree in favour of the res- 


pondents has become final against 

his legal representatives, His legal the decree-holder sought to execute 

representatives cannot eject the de- the decree against the sureties by en- 
forcing the surety bond. The sureties 


fendants from the premises in suit, 
Jt will be against the scheme of the 
‘Code to hold that rule 4 of Order 41 
empowered the Court to pass a decree 
in favour of the legal representatives 
of the deceased Kedar Nath on hearing 
an appeal by the surviving appellants 
even though the decree against him 
has become final.” 


“Then the Supreme Court referred to 
the decision in State of Punjab v. Nathu 
Stam}, and observed : 


“No question of the provisions of 
rule 4 of Order 41 overriding the 
provisions of rule 9 of Order 22 arises. 
The two deal with different stages 
of the appeal and provide for 
different contingencies. Rule 4 of 
‘Order 41 applies to the stage when an 
appeal is filed and empowers one 
of the plaintiffs or defendants to 
file an appeal against the entire decree 
in certain circumstances. He can 
take advantage of this provision, but 
he may not. Once an appeal has 
‘been filed by all the plaintiffs the 
provisions of Order 41, rule 4 became, 
unavailable. Order 22 operates during 


raised various objections, which were 
rejected by the executing Court and 
that order was upheld by the High Court 
in appeal. The sureties appealed to 
the Supreme Court by Special Leave. 
But before the record was transmitted 
to the Supreme Court one of the sureties 
died. His legal representatives were not 
brought on record within time. An 
application for condonation was re- 
jected by the High Court and that order 
was confirmed by the Supreme Court, 
with the result the appeal abated so far 
as the deceased appellant—surety was 
concerned, The question considered 
by the Supreme Gourt was whether the 
appeal had abated in its entirety or 
whether the Supreme Gourt could 
proceed with the hearing of the appeal 
so far as the remaining sureties were 
concerned. 


The Supreme Gourt held that the appeal 
was liable to be dismissed holding that 
the other sureties could not continue 
the appeal. Shah, J., as he then was, 
speaking for the Court, observed at 


page 1429: 


the pendency of an appeal and not 
at its institution. If some party 
dies during the pendency of the appeal, 
his legal representatives have to be 
brought on the record within the 
period of limitation. If that is not 
done, the appeal by the deceased 
appellant abates and does not pro- 
ceed any further. There is thus no 
inconsistency between the provisions 
ofrule g of Order 22 and those ofrule 4 


i 


‘The order of the High Court holding 
that the suretws are liable to satisfy 
the claim notwithstanding the objec- 
tions raised by Basant Lal has become 
final. In the appeal filed by the 
appellants 1 and 3 if this Gourt holds 
that the High Court was in error in 
deciding that the surety bond was 
not enforceable because it was not 
registered, or that the first respon- 
dent has done some act which has 
discharged the sureties from liability 





ro 798} 2 SS B87 co ee S.C.) me ; 
2 (I991) 2 An. W.R. (9.G.) 102 : (1962) 2 I, (I S.C.R. 451; (1 1S.C.J. 6223 
5.C.R. 636 : A.LR, 1962 S.C, 89. ` ai ALR. 7966 8.0, 1427, 451: (1967) J 
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under the bond, there would unques- 
tiogably be two inconsistent orders— 
one passed by the High Court holding 
that the surety bond was enforceable, 
and the other, the view of this Court 
that it is not enforceable.” 


The learned Judge referred to certain 
observations in Slate of Punjab v. Nathu 
Ram}, in which Raghubar Dayal, J. 
had indicated three tests. Dealing with 
this aspect, it was observed at page 14.20: 


‘It may be pointed out that the three 
tests suggested by Raghubar Dayal, J. 
in Nathu Ram’s case}, are not cumulative 
tests, Evenifone of them is satisfied 
the Gourt may, having regard to all 
the circumstances, hold that the appeal 
has abated in its entirety. 


g. One of us had to deal with a similar 
question in Innast Udayar v. Ghinnaswami 
Raju®, In that case, the suit for pos- 
session of certain lands was laid against 
24 defendants, of whom the name of 
one was struck off during the pendency 
ofthe suit. The relief was claimed jointly 
against all the defendants without speci- 
fying which defendant was to surrender 
possession of which portion. The trial 
Court decreed the suit directing the 
defendants on record to put the plaintiff 
in possession of the suit properties. 
The appeal preferred against that decree 
was dismissed and the. decree of the 
trial Gourt was confirmed by the first 
appellate Court. Some of the defen= 
dants came up in second appeal to this 
Govrt. During the pendency of the 
second appeal two of the appellants 
died, and their legal representatives 
were not brought on record within time, 
with the result, the appeal as against 
them had abated. The  plaintiff-res- 
pondent took out an application praying 
for an order directing that the second 
appeal had abated and should, there- 
fore, be dismissed. Having regard to 
the fact that the decree was joint and 
indivisible against all the defendants 
and as the decree did’ not provide that 
each of the defendants should put the 
plaintiff in possession of any particular 
portion of the suit land, it was held that 
the appeal by the other appellants could 


oa, (1961) 2 S.C. J. 637 : (1961) 2 M.L. J. S.C.) 
182: (12613 2 An.W.R. 5% 182 ? (Pes) 
2 5.C.R. 636: A.LR, 1962 S.C. 89, 

` 2. (1972) 85 L.W. 744. © 
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not be proceeded with as the appeal had 
abated against two of the appellants. 


xo. The question whether, consequent 
on the abatement of the appeal so far 
as one appellant is concerned the entire 
appeal should be held to have abated, 
has to be decided with reference to: 
the nature of the relief claimed and the 
terms of the decree. If the decree is 

joint against several defendants and if 

the decree has become final so far as 

one defendant is concerned on account 

of abatement on his death, the appeal 

by the other defendants should neces- 

sarily be held to be not maintainable 

because the success of the appeal would 

lead to the Court coming to a decision 

which would be inconsistent with the 

decision between the deceased appellant 

and the respondent and that would 

lead to the Gourt passing a decree which 

would be contrary to a decree which 

has already | become final in respect 

of the same subject-matter between the 

deceased appellant and the respondent. 

We have already pointed out that in 

the instant case the decree is joint. both 

with regard to damages and injunction. 

It may be that the decree can be satis- 
fied by executing it against the surviving 
first defendant so far as the money por- 
tion of the decree is concerned. That 

aspect, on which reliance was placed by 
the Counsel for the first defendant, does: 
not conclude the question, for, the other 
relief of injunction cannot be satisfied, 
unless it is executed against both the 
defendants. As we have already pointed 
out, if the first defendant were to succeed 
in the appeal, such success can only be: 
on the basis that there was no infringe- 
ment of the plaintiff’s copyright. Such 
a position would be contrary to the deci- 
sion that has become final so far as the 
second defendant and the plaintiff are 
concerned. Such a conflict of decisions 
should not be permitted. This case 
satisfies the test No. (a) laid down by 
Raghubar Dayal, J., in State of Punjab 
v. Nathu Ramt, the relevant portion of 
which we have extracted in paragraph 
5 supra. 


rx, The Counsel for the first appellant. 
sought to contend before us that there 
is no common defence in this case and 








y. (1961) 2 S.C.J. 637: ALR. 1962 S.C, 8g. 
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the second appellant can be held liable 
only if it is established that he had 
Knowledge of the infringement of the 
copyright in relation to the publication 
of the drama in the journal. As we 
‘have pointed out already, the common 
defence of defendants 1 and 2 was that 
there had been no infringement of the 
copyright at all. Nowhere in the written 
statement of the second defendant it was 
contended that he had no knowledge 
of the infringement of the copy:ight, 
when the drama was published in his 
journal in series and there had been no 
issue to that effect. From what we 
have extracted from a portion of the 
decree passed in this case, it will be 
clear that the entire trial proceeded on 
the common defence between def n- 
dants I and 2. 


12, Counsel for the first appellant 
brought to our notice a decision of a 
single Judg* of the Mysore High Court 
in Karnam Madhava Rao v. Karnam Swami 
Rao1, That was a case where the 
-Plaintiffs sued for recovery of damages 
for alleg-d slander of title, One of 
the defendants died during the pendency 
of the second appeal. It was held that 
the decree, was for damages for a tortious 
act and that the liability of the defen- 
dants was joint and several and every 
one of the defendants had independent 
right of appeal against the decree, It 
was further held that the appeal did 
not abate on the death of the first de- 
fendant, even though his legal represen- 
tatives had not been brought on record. 
In this decision, there is no discussion 
either of any principle or of authority 
and therefore we are unable to derive 






‘into the entire question of law in this 
‘Ibehalf will clearly establish that on the 
‘abatement of the appeal by the death 
of the second appellant, the appeal by 
the first appellant cannot be proceeded 
with and the appeal as a whole has to 
be dismissed, 


13. In the result, the appeal even by 
the first defendant cannot be proceeded 
with and is, therefore, dismissed, ‘There 
‘Iwill be no order as to costs, 








t, (1966) 1 Mys.L.J. 508. 
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Gross objections : 


14. Mr. Swaminathan, Counsel fòr the 
plaintiff respondent and the cross- 
objector, concedes that inasmuch as 
the legal representatives of the deceased 
second defendant have not been im- 
pleaded and as the appeal as against 
the second defendant has abated 
and as the appeal by the first defendant 
cannot be proceeded with, the cross- 
objections also cannot be proceeded 
with. Hence it is also dismissed, No 
costs, 


P.S.P. 


——= 





Petition dismissed, 


[FULL BENCH] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction) 


PRESENT:—K., Veeraswami, G.J., T. Rama- 
prasada Rao and V. V. Raghavan, F7. 


K. A. Mathialagan 


v. 


Petitioner ¥ 


P. Srinivasan, Deputy Speaker Tamil 
Nadu Legislative Assembly, Madras-9 
and. others Respondents. 


Gonstitution of India (1950), Articles 175 (2), 
208, 180 (2), 181 (1), 179 (c) and 226— 
Tamil Nadu Legislative Assembly Rules, 
rule 244—Prorogation of Legislative 
Assembly by Governor—Proceedings to be con- 
ducted generally in accordance with the rules 
framed under Article 208—Speaker should 
obey mandate of the Governor—Resolution for 
removal of Speaker—Speaker deemed to be 
constitutionally absent and cannot be presiding 
officer of the Assemblyp— ‘All the then members 
af the Assembly” in Article 179 (c)—Meaning 
of—Powers of Legislative  Assembly— 
Power to make rule implies power to deviate 
from rule—Immunity from appearance in 
Gourts docs not absolve duty to society at large 
—Secretary of the Legislature exercises minis- 
terial functions and not powers vested in him 
by the Gonstitution. 


There is nothing either in the provisions 
of the Gonstitvtion or in the rules framed 
under Article 208 to gain the conclusion 
that the Assembly, if summoned after 
prorogation, would be clothed with a 





* W.P. Nos. 3137 and 3445 of 1972, 
27th February, 1.973, 
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special garb of identification, nor would 
it impress it with a badge of singularity 
-apart from normal. Article 175 (2) of 
the Constitution of India does not create 
any such special situation. [Para. 6.] 


The message of the Governor under 
Art. 175 (2), which is a directive to ail 
concerned, is at once a mandate and a 
mandate pregnant with details as to the 
subjects to be discussed in the Assembly 
session. As it was common ground that 
such an agenda contained in the message 
was notified to all concerned including 
the Speaker, and the Assembly -re- 
assembled to transact such notified busi- 
ness, it followed that thë proceedings to be 
conducted therein were subjeci to the 
vsual norms and principles which govern 
the conduct of such proceedings of a 
Legislative Assembly of a State and 
generally in acccrdance with the rules 
framed under Art. 208. Such rules, 
unless there is cause for deviation and 
it is so desired by the House are ordi- 
narily understood to be the magna carta 
for the conduct of the proceedings of 
the Assembly. There is no peculiar 
significance attached to the session -of 
the Assembly which is summoned ‘after 
prorogation. [Para. €.] 


In view of the fact that the agenda cf 
the summoned Assembly hed been fixed 
by the Governor under Article 175 (2), 
it was the duty of the Speaker as the 
holder of office under the Constitution 
to obey the mandate and act in accerd- 
ance with the itemised agenda therein, 
His attempt to continue to occupy the 
Chair when a resolution for his removal 
was under consideration is a constitutional! 
violation. The expression ‘‘for the re- 
moval of the Speaker’? has to be given 
its full significance. The resolution for 
the removal of a Speaker is undoubtedly 
elastic in its content and somewhat diffe- 
rent from a resolution to remove a 
Speaker. A resolution for the removal 
of the Speaker becomes operative when a 
notice of motion for the removal of the 
Speaker is given and is taken-up for 
consideration. Eo instanti when such a 
resolution comes up for consideration 
there is a deemed vacancy under the 
provisions of the Constitution and the 
Speaker even though he is physically pre- 
sent is said ‘to be constitutionally absent 
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and cannot therefore be the presiding- 
officer of the Assembly from that moment.. 
It therefore follows that anything done 
by him in the capacity as Speaker when 
he could not occupy the constitutional 
office during the time when the motion 
for his removal was under’ considera- 
tion, is a nullity and has no legal force 
or recognition. [Paras. 10 and 11,.¥ 


The majority referred to in Article 170 
(c) cannot refer to the majority amongst 
all the members present or not inside 
the House. The expression ‘‘all the 
then members of the Assembly ” referred 
to in Article 179 (c) means the members 
present in the house, [Para, 12} 


The Legislative Assembly cf a State is 
the function source of its power and the 
rules framed under Article 208 being the 
creatures of such power are susceptible to- 
modification or deviation at the dis-- 
cretion of the majority of the members 
of the Assembly. The power to make a. 
rule implies a power to deviate from 
the rule if the exigencies of circumstances: 
require and if the party vested with the 
power is inclined to so act, .If the- 
House is prompted to deviate from the 
rules of procedure for purposes of manag— 
ing its internal affairs as the situation 
requires it, then it is clear that the hands. 
of the process of Court cannot extend 
so as to catch the alleged impropriety 
therein and deal withit as if it is justiciable 
As the accredited Parliamentary prac- 
tice enables the House to decide what 
it will discuss and how it will settle its 
internal affairs and what code of proce-- 
dure it intends to adopt, it follows that 
it may even depart if it is so compulsive, 
from the rules of procedure laid down by 
itself, and this it could do at its discretion 
and, as such, a departure will not render 
its responsibility liab’e to be scrutinised by 
any external authority for not following 
the rule which is laid down by itself. 


[Paras. 15 and 20.7 


Even if there has been any irregularity 
in the procedure adopted by the House, 
such a scheme not having any impact- 
upon the competency of their Lrgisla- 
ture to act and decide or on any funda-- 
mental right cf a citizen or the substan-- 
tive law spoken to through its Articles 
in the Constitution, is beyond the pur- 
view or scrutiny by a Court under 
Article 226, [Paras. 21.} 


iy 


Immunity from appearance in Courts is 
certainly the highest privilege which 
could be availed of by a citizen or a 
person in authority. But when events 
in a particular situation compel ‘him to 
assist the Court by affording such mate- 
rial which is exclusively in his knowledge, 
it would be in the best interests of the 
society at ‘arge and the Government-in 
particular to render such assistance. 
[Para. 22.] 


The Secretary of the Legislature is exer- 
cising certain ministerial functions inside 
the House and he has been summoned 
under the writ to state what happened 
inside the Legislature and it cannot be 
said that in the exercise of such official 
duties, he was one who was exercising 
powers vested in him by the Constitu- 
tion for regulating the procedure or 
conduct of business or for maintaining 
order therein. [Para. 23.] 


Cases referred to:— 


Purushothaman v. State of Kerala, (1962) 1 
S.G.J. 477 : (1962) 1 M.L.J. (S.C.) 180 : 
(1962) 1 An. W.R. (S.C.) 180 : ALR. 
1962 S.C. 694 ; M.S.M. Sharma v. Shree 
Krishna Sinka, (1961) 2 S.G.J. 73; 
(1961) 1 S.G.R. 96: ADR. 1960 S.C. 
1186; Inre Under Article 143, Constitution 
of India, (1965) 1 8.G.J. 847: A.LR. 1965 
S.G. 745; Raj Narain v. Atmaram Govind, 
A.R. 1954 All. 319; Piarelal Singh v. 
State of M.P., A.L.R.. 1955 Nag. 11 (S.B.); 
Fat Singh Rathi v. State of Haryana, A.L.R. 
1970 Punj. & Harya. 379; State of Bihar 
v. Kameshwar Singh, (1952) S.C.R. 889 : 
(1952) S.C.J. 334: A.LR. 1952 S.C. 252; 
Mangalore Ginesh Beedi Works v. State of 
Mysore, (1963) 2 S.C.J. 309 : (1963) 1 
S.G.R. (Supp.) 275 : A.LR. 1963 S.C, 
589 ; State of Punjab v. Satya Pal Dang, 
‘A.LR. 1960 S.C. 903. 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein and in the 
respective affidavits filed therewith, the 
High Court will be pleased to issue Writs 
of :— i 


1. Mandamus after calling for the records 
of the entire proceedings of the Tamil 
Nadu Legislative Assembly on 2nd 
December, 1972 and restraining the 
Respondents 1 to 5 and each one of them 
from interfering in any manner with peti- 
tioner’s right to continue to function as 
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Speaker and discharging bis duty as 
Speaker in Tamil Nadu Legislative As-. 
sembly and also directing the first res-- 
pondent not to function as Speaker and 
thereby usurp the petitioner’s right to 
function as Speaker (In W.P. No. 3137 
of 1972) ; and 


2. Gertiorari. calling for the records 
of the entire proceedings of the 
Tamil Nadu Legislative Assembly dated 
2nd December, 1972, and quash the 
notification published in the Tamil Nadu. 
Government Gazette Extraordinary No. 
403, dated 2nd December, 1972 in Memo 
No. 22223/72-1 TNL (B) Legislative 
Assembly II No. 676 (a) of 1972 notify-- 
ing that the petitioner has been removed 
from the office of Speaker by the 
resolution of the Assembly said to have 
been passed by the majority on 2nd 
December, 1972 (In W.P. No. 3445 of” 
1972). 

N. C. Raghavachari, for Petitioner. 


M.K. Nambiar and K.K. Venugopal, for 
V. Manivannan, for Respondents. 


v Judgment of the Court was delivered 
y 

Ramaprasada Rao, J.—In these two Writ 
Petitions the petitioner is seeking a Writ of 
mandamus for a direction to respondents 
r to 5 not to interfere in any manner 
with his right to continue to function as 
Speaker of the Tamil Nadu Legislative 
Assembly and also for a preventive in- 
junction restraining the Ist respondent, 
the Deputy Speaker of the Assembly, 
from functioning as Speaker thereto, and 
by way of a consequential relief asks 
for the quashing of the notification pub- - 
lished in the Tamil Nadu Government 
Gazette Extraordinary No. 403, dated 
and December, 1972 in Memo No. 
g2903/72-1 T.N.L. (B) Legislative 
Assembly IJI No. 676 (a) of 1972 notify- 
ing the petitioner as having been remov-.- 
ed from the Office of the Speaker of the 
Tamil Nadu Legislative Assembly, 


2.. Before the relevant facts as reflected’ 
in the affidavits filed by the parties are 
dealt with, certain events anterior 
to the controversial date, when 
the petitioner claims that his right to 
occupy the seat as Speaker of the Assem- 
bly has been taken away, have to be 
noticed, During the General Elections. 
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ån 1971 the Dravida Munnetra Kazhagam 
as a party was returned to power with a 
strength of 185 in the House of the 
‘Tamil Nadu Assembly as against the 
total strength of 235. The petitioner 
owas one of the membcrs of the State 
Legislature chosen by the Assembly of 
the State to be the Speaker thereto and 
the 1st respondent as the Deputy 
‘Speaker thereof. In October, 1972, due 
to a rift in the party, some members 
including Thiru M.G. Ramachandran, 
‘left the party and formed a new party 
known as Anna Dravida Munnttra 
‘Kazhagam Party. As early as goth 
October, 1972, two members of the 
‘Dravida Munnetra Kazhagam party 
-gave notice of removal of the Speaker 
soon after the rift as above in the party. 
-On 13th November, 1972 the Assembly 
met in its usual session with the peti- 
tioner in the Chair as its Speaker. 
‘There were inter alia two motions which 
were to be discussed on that day. Oue 
such motion was a no confidence motion 
-against the Govérnment and the ‘other 
for the removal of the Speaker himself. 
But the petitioner as such Speaker 
adjourned the Assembly to 5th December, 
1972. On the same day it appears that 
183 members belonging to different poli- 
‘tical parties requested by means of a 
-signed petition that the Speaker should 
resign at once since he had already lost 
-the confidence of the majority of the 
Assembly. By -then the Dravida 
Munnetra Kazhagam Party was of the 
confirmed view that the Speaker was 
actively participating with Thiru M.G. 
Ramachandran, who for all practical 
-purposes had left the Dravida Munnetra 
-Kazhagam Party by then. In view of 
the pendency. of the several important 
‘Legislative business including financial 
‘matters, the Governor, exercising his 
powers under Article 174 (2) of the Gons- 
-titution of India, prorogued the Assembly 
-on 14th November, 1972, obviously for 
-the purpose of enabling him to issue an 
urgent Ordinance. The petitioner appre- 
hending inconvenience filed on 16th 
“November, 1972 Writ Petition No. 2968 
of 1972 challenging the order of proroga- 
tion on the ground of lack of good faith. 
“Two others, members of the Assembly 
-thereafter joined the petitioner in such a 
common cause and questioned the right 
ofthe Governor to prorogue the Assembly. 
_After the prorogation, on 16th November, 
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1972 Thiru N. Veeraswami and a few 
others gave notice of a resolution for the 
removal of the Speaker to the Secretary 
of the Legislative Assembly, which was 
admittedly received by the petitioner. 
Whilst this was the position, the Governor 
on 28th November, 1972, in exercise of 
his powers under Article 174 of the 
Gonstitution summoned the Assembly to 
meet on 2nd December, 1972. On 
29th November, 1972 the Governor sent a 
message to the Assembly under Article 
175 (2) listing the business to be transact- 
ed by the Assembly and requiring the 
Assembly inter alia to consider with all 
convenient despatch any other business 
for which notice had been given under 
the Tamil Nadu Legislative Assembly 
Rules, I have already referred to one 
such notice of resolution for the removal 
of the Speaker given by some members 
on 16th November, 1972. The Writ 
Petitions filed by the petitioner and some 
of the other members of the Acsembly 
came up for hearing before a Full Bench 
of this Gourt and judgment was reserved 
thereon on 30th November, 1972. As 
the Assembly was summoned by the 
Governor on 2nd December, 1972, the 
matter was set for being spoken to and in 
the presence of all parties the learned 
Judges of the Full Bench made it clear 
that the reservation of the judgment in 
the earlier Full Bench case did not pre- 
clude the Assembly from meeting on 


‘and December, 1972, but such proceed- 


ings would however be subject to the 
result of the judgment in that case, The 
Full Bench subsequently dismissed the 
Writ Petitions. On 2nd December, 1972, 
a notice of censure motion was given as 
against the Ministry. An attempt was 
made by the leader of the House to dis- 
pense with the question hovr, but he 
could not succeed. At about 12 O’ 
clock on 2nd December, 1972, when the 
petitioner announced that the question 
hoi r was over, the petitioner’s case is that 
he permitted Thiru M.G. Ramachandran 


-to speak on the censure motion which 


was admittedly not a motion included in 
the message sent by the Governor and 
which could not have been included as 
the notice was itself given only in the 
morning of 2nd December, 1972. The 
case of the contesting respondents how- 
ever is that at 12 noon, when the ques- 
tion hour was over, Thiru N. Veera- 
swami stood up and wanted that his 


1) | & A, MÅTHIÅLAGAN Y. P. SRINIVASAN (r.p) (Ramaprasada Rao, 7.) 


motion for the removal of the Speaker be 
taken up as such a motion came within 
the purview of item 8 in the message 
sent by the Governor as above. As by 
then the House was aware that nearly 
183 members of the Assembly were not in 
favour of the Speaker occupying the 
office, the leader of the House moved a 
resolution in accordance with Article 181 
to the effect that the Dcputy Speaker 
shovld preside over the House as the 
House had taken up the resolution for the 
removal of the Speaker from his office 
and the same was under consideration, 
At the behest of the leader of the House, 
the Deputy Speaker, who has been made 
a party to these proceedings but who 
has not chosen to file a counter affidavit 
but raised a privilege in himself not to be 
subjected to the jurisdiction of this Court, 
occupied the Ghair and obtained a 
mandate from the House enabling him 
to occupy it, It was at this stage that 
the leader of the House moved another 
motion under Rule 244 of the Tamil 
Nadu Legislative Assembly Rules for the 
suspension of the latter part of Rule 53, 
namely, the circulation of the resolution 
of removal of the Speaker by the Secre- 
tary to all the members of the Assembly, 
together with an intimation about the 
date appointed for its discussion, It is 
claimed that this resolution was also 
carried by an overwhelming majority. 
Thereafter the Deputy Speaker sought 
theleave of the House to move the resolu. 
tion for the removal of the Speaker given 
notice of by Thiru Veeraswami and 
others and obtained the leave of the 
House to consider the same, It is said 
that Thiru Veeraswami spoke on the 
resolution. After his speech it is claim- 
ed that no member stood up or requested 
the Deputy Speaker to permit him to 
speak on the motion ; nor did the peti- 
tioner or any of the members of the 
Opposition Partiés seek the leave of the 
Deputy Speaker to speak on the motion 
of Thiru Veeraswami. It was in such 
a situation that the motion was put to 
vote and was carried by a voice vote, 
The result was that the resolution for 
the removal of the Speaker which was 
taken up for consideration and which 
was ultimately moved and discussed on 
the floor of the House as a resolution to 
remcve the Speaker was accepted by the 
Assembly and the Speaker is said to have 
been removed from his office, 


4A 


-under’ consideration, 
‘should not occupy the Chair and the 


461 


The above sequence of events iS 
not accepted by the petitioner. Accord- 
ing to him, there was no valid nc tice of 
motion for his removal on the date when 
the Assembly met, which could be tabled 
for consideration by it. His;.case is that 
her. allowed a no confidence motion 


against the Ministry, given notice of by 


Thiru M.G. Ramachandran and others, 
to be discussed, as, according to him, 
they sought leave under Rule 55 to move 
the same, As already stated, the censure 
motion was given notice of only on 2nd 
December, 1972. This was not one of 
those motions which could be taken up 
for consideration as it did not squarely 
and patently come within any one or the 
other of the subjects of discussion itemised 
by the Governor in his Message, Never- 
theless the petitioner allowed the belated 
censure motion moved by Thiru M.G. 
Ramachandran anë is'said to have ob- 
tained the leave of the House to move 
the same and permitted the mover to 
speak thereon. There was pandemo- 
nium at that stage and it was only during 
sech a confusion that Thiru Veeraswami 
referred to a Memorandum sent to the 
Speaker as having been given by 184 
members and his own resolution for the 
removal of the Speaker and wanted that 
it should be given preference and that 
the said resolution for the removal of 
the Speaker should be set for considera- 
tion forthwith. The petitioner’s case 
is that the 3rd respondent (leader of the 
House) interrupted and claimed that 
the ministry was not afraid of the censvre 
motion, but in view of the fact that a 
majority of the members were for the 
resignation of the Speaker as also a 
specific motion for his removal was 
the petitioner 


Deprvty Speaker should be placed therein. 
There was an vproar and a loud protest 
when the Deputy Speaker occupied the 
Chair and started contemporancously 
along with him and when factually Thiru 
M.G. Ramachandran was on his legs 
and was speaking on the censure motion. 
His case is that the Deputy Speaker 
strategically occupied the Chair 
without lawful authority and the subse- 
quent resolution allowcd to be. moved 
by him to dispense with a part of Rule 
53 would be tantamount to a parallel 
proceeding undertaken by the Deputy 
Speaker when the Speaker was lawlully 
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functioning and occupying the Chair 
as an’ officer for the State Assembly. 
The petitioner would complain that 
during the tense situation as above there 
was nothing but uproar and pande- 
monium inside. the Assembly and no 
one including the Secretary of the Legis- 
lative Assembly would listen to the direc 
tions of the petitioner. According to 
the petitioner, it was all a pre-arranged 
scheme by the members cf the Ruling 
Party and the motion for his removal 
was not even put to vote as is normal. 
His case is that on 2nd.December, 1972, 
after having been apprised of the pro- 
posed resolution for his removal from 
the office he had convened the Business 
Advisory Gommittee to meet at 1-30 p.m. 
‘on that date so as to fix a date for dise 
cussion on the resolution for his removal. 
It is said that the petitioner continued 
to occupy the Ghair and was functioning 
as Speaker and he directed the ex- 
punging of the various proceedings ille- 
gally conducted by respondents 1 - to 3. 
Lastly the petitioner’s case is that as 
nothing but pandemonium prevailed in- 
side the House he had to adjourn it to 
Monday, 4th December, 1972, and retire 
from the Assembly along with Thirv 
M.G. Ramachandran and cthers. The 
petitioner sets up a conspiracy between 
respondents I to 3 and is emphatic that 
there were two parallel proceedings inside 
the Assembly and that whilst he was 
functioning as Speaker the Ist res- 
pondent .a Deputy Speaker could not 
constitutionally function as the Officer 
in charge of the Assembly as if a vacancy 
or absenteism has occurred in that office, 
The petitioner having learnt that a 
resolution: for his removal which was 
under consideration ripened into a dis- 
cussion and that he was ultimately re- 
-moved resulting in the Gazette Extra- 
ordinary dated and December, 1972 
being issued confirming such removal, 
‘has come up to this Gourt with these 
. Writ ` Petitions challenging the entire 
proceedings, the conduct thereof and 
the resultant decisions arrived at therein 
‘as being irregular and illegal and consti- 
tutionally ineffective and therefore prays 
-for the rules under Article 226 as already 
stated. 


4. Mr. N.G. Raghavachari, Counsel for 


the petitioner, raised several contentions 
which we desire to catalogue for purposes 
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of convenience. He would say that 
there was at no time any vacancy in the 
office of the Speaker, nor was there a 
physical absence of the Speaker from 
the sitting of the Assembly on 2nd 
December, 1972 ; that the resolution for 
the removal of the Speaker from his 
office could be deemed for any purpose 
to be under consideration only when the 
prescribed rules of the Tamil Nadu 
Legislative Assembly.Rules framed under 
clause (1) of Article 208 of the Gonstitu- 
tion of India are complied with; that in 


particular there has not been a strict or 


substantive compliance of the rules in 
Chapter IX of the Assembly Rules which 
provides for resolution for the removal 
of the Speaker or Deputy Speaker; that 
in the absence of a date and time being 
fixed by him in consultation with the 
Leader of the House for the discussion 
of such a notice of resolution, the resolu- 
tion moved by Thiru ÑN. Veeraswami and 
others cannot be said to be a valid resolu- 
tion at all for the removal of the peti- 
tioner from his office, nor could it be 
said that such a resolution was under 
consideration at any: time on and 
December, 1972. Hissecond contention 
is, that if an Assembly is prerogued at 
the mandate of the Governor and he 
resummons the same in exercise of his 
powers under Article 174 (1) since 


-a message under Article 175.{2) within 


such a session is. a special one and the 
Speaker as the supreme authority entitled 
to preside over such a session has the 
sale and exclusive: right to transact the 
business as mandated in the message, to 
commence the same as he desires and to 
conclude it as he wishes, and if once the 
Speaker in such a session commences 
business in a manner deemed fit by him, 
no other member of the Assembly in- 
cluding the Leadér of the House has the 
right to intercept the conduct and flow 
of such proceedings; that in the context 
when the Speaker allowed Thiru M.G. 
Ramachandran to move the subject 
on the censure motion against the Ministry 


-any pegging into such a process either at 
the instance of the Leader of the House 


or any other member of the House is 
illegal and in conséquence the. resultant 
decisions taken by such an intercepted 
but illegal activity is also void and has‘to 
be corrected by judicial process, Fur- 
thering his contention it was urged that 
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every act of the Deputy Speaker com- 
mencing from the moment when he 
purported to occupy the Speaker’s Chair 
as if there was a vacancy or absenteeism 
for the purpose of conducting that day’s 
proceedings, including the allowance of 
the résolution for the removal of the 
Speaker, securing the leave of the House 
for its consideration and ultimately secur- 
ing a resolution from the House to remove 
the Speaker, are all in the hotchpot of 
illegality and therefore null and void. 
Thus highlighted it is said that the entire 
proceedings are not protected under 
Article 212 of the Constitution or from 
judicial scrutiny by virtue of a due 
process taken and initiated by the aggriev- 
ed party under the normal rule of law. 
Learned Counsel for the petitioner further 
said that item 8 of the message sent by 


the Governor itemising the subjects to be. 


discussed on 2nd December, 1972 could 
not include the motion for removal of 
the Speaker and for a greater reason it 
could not engulf a motion which requires. 
a date to be fixed in accordance with 
Ghapter IX of the Tamil Nadu Legis- 
lative Assembly Rules. It is for,,the 
Speaker to control the business to be 
undertaken by the House and he cannot 
be persuaded to take up the agenda in 
accordance with the wish of the House, 
may it be at the instance of the majority 
of members assembled in the House, 
According to the petitioner, there was no 
valid notice of motion for his removal, 
and even if there was one, it had lapsed 
by efflux of time. In any event, the non- 
observance of the prescription in Rule 53 
of the Legislative Assembly Rules would 
amount to a violation of the intention of 
Article 179 (c) read with the proviso 
thereto, It was also said that the ex- 
pression ‘‘the then members of the 
Assembly ™ in Article 179 (¢) has a special 
Signification and that a resolution of far 
seeking importance ought to have been 
accepted by a majority of all the members 
of the House whether present or not, 
Lastly it was said that the Speaker was 
not allowed to speak and take part in the 
proceedings of the Legislative Assembly 
while the resolution for his removal from 
office was considered by it. 


5. Countering these contentions Mr.M.K. 
WNambiyar, appearing for the contesting 
respondents, after tracing the powers, 
privileges and immunities of the Legis- 
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lature and referring to the specific powers 
of the Governor in the matter of proro- 
gation and summoning of the Assembly, 
forcibly contended that every contention 
of the petitioner in so far as it has an 
impact on the proceedings inside the 
Assembly, is beyond judicial review and 
Article 212 of the Constitution places 
such subjects beyond the pale of ques- 
tionability by any authority including a 
Court on the basis ofany alleged irregu- 
larity of procedure therein. He would 
state that the office of Speaker is a crea- 
ture of the Assembly and as all questions 
in the Assembly have to be decided by a 


"majority and as in a democractic process 


the rule of majority has to prevail on 
any subject, and if the mandate of the 
House is that the Speaker was no longer 
acceptable to them and cannot hold 
the office, and as the office itself is held 
during the pleasure of such majority, 
the petitioner cannot even be said to be an 
aggrieved or affected person who can 
agitate the same under Article 226 of the 
Constitution. On the merits it was said 
that there was a valid resclution which 
could be taken up by the Assembly aftér 
being summoned at the behest of the 
Governor and such a valid resolution 
for the removal of the Speaker was consi- 
dered after securing the leave of the 
House and on such consideration the 
resolution to remove the Speaker was 
made at the instance of the majority cf 
the members present in the Assembly, 
that the majority of all the then members 
of the Assembly, referred to in Article 
179 (¢), obviously would refer to those 
members present in the Assembly when 
the resolution is discussed, He would 
also state that Rule 53 is subject to 
Article 175 (2) of the Constitution and 
that if the message tabled by the 
Governor for discussion by the Assembly 
includes a subject which in turn takes 
into its fold a notice of motion for the 
removal of the: Speaker, then ‘to that 
extent the application of Rule 53 and the 
fixation of a date for discussion of that 
motion by the Speaker would sink into 
insignificance and non-adherence to such 
a rule which’ is basically and founda- 
tionally procedural would not affect: the 
decision taken by the majority of the 
members in the Assembly on such a 
subject, In any event it was stated that 
the House as the ultimate repository of 
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power to frame the rules touching the 
condfict of the business inside the As- 
sembly, has the power to deviate there- 
fore and any such deviation could only 
be characterised as an irregularity which 
would not in any manner vitiate the 
proceedings, Factually it was said that 
the message issued by the Governor was 
scrutinised by the Speaker himself and it 
shoild be therefore deemed ‘that the 
petitioner as Speaker has notice of such 
resolutions of which notice has been given 
under the Legislative Assembly Rules, 
It was said that one such notice of 
motion which was validly received and 
which could be discussed in the Assembly 
on 2nd December, 1972 was a resolution 
for the removal of the Speaker. He 
therefore seeks for the discharge of the 
rule. nist. z m 


5-A. It is convenient at this stage to 
réfer, generaily to the powers and privi- 
leges of State Assemblies and, the. charac- 
teristics inhered in the office of the 
Speaker. chosen by such an Assembly. 
Article 189 (1) enables the House of the 
Legislature of a State to determine all 
questions arising before it at any sitting 
by a majority of votes of the members 
present and voting, other than the 
Speaker or a person%.acting as such, 
Regarding the Speaker or the person 
acting for him, he shall not vote in the 
first instance, but shall have and exer- 
cise a Casting vote in the case of an 
equality of votes, There is however an 
exception to this rule which envisages a 
contingency of a contrary provision, in 
the Gonstitution itself; Article ‘208 (1) 
dealing with general procedure, enables 
a House of the Legislature to make rules 
for regulating, subject to the provisions 
of the Constitution, its procedure and the 
conduct of its business, It is-in exercise 
of such poweis that the Tamil’ Nacu 
Legislative Assembly Rules have been 
framed. `. Article -174 compels the 
Governor to summon from time to time 
the House ‘of the Legislature of the 
State to meet at such time and, place as 
he , thinks fit, -the intermittent period 
not exceeding six months.. He has the 
right to prorogue the, House or dissolve 
the Assembly under . Article 174 (2). 
Under Article 196 (3), a pending Bill in 
the Legislature of a State shall not lapse 
by reason of the prorogation of. the 
House, This is a departure from the 
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English convention inasmuch as the 
prorc gation of the House does not affect 
the business pending before the Legis- 
lature at the time of prorogation (Puru- 
shothcman v, State of Kerala)? ‘Session’ 
has been defined in the Tamil Nadu 
Legislative Assembly Rules as the pericd 
of time between the first meeting of, the 
Assembly upon the summons of the 
Governor under Article 174 (1) of the 
Constitution and its prorogation or dis- 
solution under Clause (2) thereof, Rule 
13 while stating that the session of the 
Assembly is terminated by prorogation, 
alto, lays down that on the prorogation 
of a Session, all pending notices and 
businesses shall lapse except Bills which 
have been introduced, and resolutions 
which have been moved and are pending 
in the House; Provided that fresh 
notice shall be given for Motions in 
regard to such Bills, Article. 178 refers 
to Officers of the State Legislature, who 
are the Speaker and the Deputy Speaker 
and they are chosen by the Members of 
the Legislative Assembly itself. The 
office of Speaker being obviously an 
office resulting from election or, choice, 
the person so chosen holds the office 
curing the pleasure of the majority. 
As a Speaker is expected to be a friend 
of every member and be circumspect in 
all respects, it is an office of reverence as 
total impartiality is the basic requisite 
of the office, The Speaker is undoubtedly 
a servant of the House, not its master, 
and the authority transmitted to him 
by the House is the authority of the 
House itself which he exercises in accord- 
ance with the mandates, interests and 
He is always 
cloistered in the shell of the will of the 
House, Article 179 provides for 
vacancy, resignation and removal of a 
Speaker or Deputy Speaker, “A Member 
holding the office as Speaker may be 
removed from his office by a resolution 
of the Assembly passed by a majority of 


all the then members of the Assembly: 


Provided that no resolution for the pur- 
pose, shall be moved unless. at least four- 
teen. days notice has been given of the 
intention to move the resolution. Such 
a notice under the Rules could be given 
under Rule 26 (2) even when the 
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Assembly is not in session, Article 180 
in general provides for the substitution 
of the Deputy Speaker when a vacancy 
arises in the office of Speaker. Article 
180 (2) says that during the absence of 
the Speaker from any sitting of the 
Assembly the Deputy Speaker shall act 
as Spe A Article 181 (1), which is 
very relevant for our purposes, may be 
extracted : 


“*181, (1) At any sitting of the Legis- 
lative Assembly, while any resolution 
for the removal of the Speaker from 
his office is under consideration, 
the Speaker, or while any resolution 
for the removal of the Deputy Speaker 
from his office is under consideration, 
the Deputy Speaker, shall not, though 
he is present,'preside, and the provi- 
sions of clause (2) of Article 180 
shall apply in relation to every such 
sitting as they apply in relation to a 
sitting from which the Speaker or as 
the case may be, the Deputy Speaker, 
is absent, 


(2) The Speaker shall have the right 
to speak in, and otherwise to take 
part in the proceeding of, the Legis- 
lative Assembly while any resolution 
for his removal from office is under 
consideration in the Assembly and shall 
notwithstanding anything in Article 
189, be entitled to vote only in the 
first instance on such resolution or on 
any other matter during such proceed- 
ings but not in the case of an equality 
of votes,” 


Article 194 (3) provides for two parts, 
The first part enables the Houre of the 
Legislature to make a law defining its 
powers, privileges and immunities and the 
second part says that until such a Jaw 
is passed, such powers, privileges and 
immunities shall be those of the House 
of Gommons of the Parliament of the 
United Kingdom at the commencement 
of the Constitution. Article 212 says 
that the validity of any proceedings in 


the Legislature of a State shall not be ` 


questioned on the ground of any irre- 
gularity of procedure, Sub-clause (2) 
of the said Article 212 provides that 
no officer or Member of the Legislature 
of a State in whom powers are vested by 
or under the Constitution for regulating 


procedure or the conduct of business, vel 


for maintaining order in the Legislature 
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shall be subject to the jurisdiction of any 
Court in respect of the exercise by him 
of those powers, The force of the 
language in Article 212 shall be consi- 
dered later; Chapter IX of the Rules 
refers to resolvtion for the removal of the 
Speaker or Deputy. Speaker and the 
procedure to be adopted to achieve such 
an object. Under Rule 52 a resolution 
of the kind as above may be moved in 
accordance with Article 179 (c) of the 
Constitution with the leave of the House, 
Provided that no resolution for the 
purpose shall be moved unless at least 
fourteen days’ notice has been given to 
the Secretary of the intention to move 
the resolution. Rule 53 which looms 
large in this case may be extracted : 


“On receipt of notice of such a resclu- 
tion the Speaker shall, in consultation 
with the Leader of the House, appoint 
a date for its discussion. The Secre- 
tary shall cause the resolution to be 
circulated to all the members of the 
Assembly, together with an intima- 
tion about the date appointed for 
its’ discussion”, 


Rule 54 provides that not less than 
thirty-five members should rise when a 
resolution to remove the Speaker or 
the Deputy Speaker is read out in the 
House for the first time and it is only 
on such rising of members that leave 
to move the resolution has to be pree 
sumed, If. there is no such co-ordina- 
tion the Speaker is bound to inform the 
member giving notice of the resolution 
that he has not the leave of the Assembly 
to move it, A reference may be made 
to. Rule 21 which speaks of “ist of 
business and papers placed on the table” 
and clause. (2) therein says that except 
as provided in the rules, no business 
not included in the list of business for 
the day shall be transacted at any sit- 
ting except business of a formal or cere- 
monial nature, Rule 22 provides for 
question hour, which is the first hour 
of every sitting unless the House 
unanimously resolves otherwise, Rule 
244. is a non-obstante rule which enables 
any member, with the consent of the 
Speaker, tc move that any rule may be 
suspended in its application to a parti- 
cular motion before the House and if 


| the motion is carried by three-fourths 


of the total number of members present 
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and voting at the meeting, the rule in 
question shall be suspended for the time 
being. With the above backgrovnd of 
the relevant provisions of the Consti- 
tution and the Rules the relevant ‘con- 
tentions of the parties can be weighed. 


6. We shall first take up the contention 
whether there is any speciality in the 
session of the House of the Legislature 
of the State summoned by the Governor 
after prorogation. ‘Session’ is defined 
in Rule 2 (q) of the Rules, It connotes 
the actual time between the first meet- 
ing of the Assembly and its prorogation 
or dissolution, It is common knowledge 
that a session is terminated by proro- 
gation. But on such prorogation all 
pending notices and businesses excepting 
Bills which have been introduced and 
resolutions which have been moved, 
shall lapse. No dovbt, such Bills could 
be taken up on fresh notice. ‘We have 
already noticed Article 196 (9), in con- 
sonance of which, Rule 13 (b) of the 
Rules has been framed. We, have 
referred: to these aspects only to 
demonstrate’ that the ‘summoning of 
the Assembly by .the Governor after 
prorogation by itself does not ‘create 
the impression that it is a session other 
than the normal. The observations of 
the Supreme Court in M. S. M. Skarma v. 
Shree. Krishna Sinha!, are apposité in this 
connection. The Court said: 


“The prorogation of the Assembly does 
not mean its dissolution. The House 
remains the .same; only- its sessions 
_ are interrupted by prorogation of the 
House according to the exigencies of 
. public . demands on. the time and 
. attention of the members of the 
Assembly and the volume of business 
of. the Assembly itself. 'The effect 
of the prorogation only is to inter- 
rupt the preceedings which are revi- 
ved on a fresh motion to carry on 
` or renew the proceedings”. > 


* 


The argument proceeds that in view of 
the alleged speciality in the session, no 
one member of the Assembly can 
intercept or ‘interrupt: the proceedings 
and itis for the Speaker ‘as the supreme 
authority within the forum of the 
Assembly to transact the set items of 
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business seriatim.’ It was also said that 
it is for the Speaker to run the proceed- 
ings inside the House and. he is the 
supreme head to decide as to the manner 
and method by which the itemised 
subjects could be dealt with. We are 
not impressed with this argument. 
There is nothing to indicate either in 
the provisions of the Constitution or in 
the Rules framed under Article 208 to 
gain the conclusion that the Assembly 
if summoned after prorogation would 
be clothed with a special garb of identi- 
fication, nor would it impress it with a 
badge cf singularity apart from normal. 
Article 175 (2) of the Constitution 
of India does not create any such special 
situation. One of the Constitutional res- 
ponsibilities of the Governor of a State 
is to summon an Assembly after he 
prorogues it, This is an event which 
must necessarily follow the initial pro- 
rogation and as such summoning in the 
peculiar circumstances is the respon- 
sibility. of the Governor -of the State, 
he issues a message which is practically 
equatable to the agendaof the session 
which has to be transacted in the sum- 
moned session of the Assembly. No 
provision of acceptable law, has been 
brought to our notice, nor any such 
practice prevailing in the British Parlia- 
ment warrants the presumption that 
there is any distinctiveness or speciality 
about a summoned Assembly. No doubt, 
it is for the Speaker to preside over it and 
transact the business. But that is not 
an indicia to sustain the extraordinary 
case of the petitioner that no one member 
present in the Assembly has the right 
to intercept his scheme of conduct of 
the proceedings, which is even contrary 
to the mandate issued by the Governor 
under Article -175 (2) when resum- 
moning the Assembly after- prorogation. 
The censure motion against the Ministry, 
which is not a formal subject, allowed, 
by the petitioner to be moved was not 
within the periphery of the message 
sent by the Governor and so normally 
could not be taken up for discussion 
under Rule 21r (2). The message of, 
the Governor, which is a directive to all 
concerned, is at once a mandate and ə 
mandate pregnant with details as to the 
subjects to be discussed in the Assembly 
session. As it is common ground, as 
we shall presently refer to, that such 


an agenda contained in the message was 


1) 


notified to all concerned including the 
Speaker and the Assembly reassembled 
to transact such . notified businesses, 
it follows that the proceedings to be 
conducted therein are subject to the 
usual norms and principles which 
govern the conduct of such proceedings 
of a Legislative Assembly of a State and 
generally in accordance with the rules 
framed under Article 208 of the Consti- 
tution. Such rules, unless there is cause 
for deviation and it is so desired by the 
‘house are. ordinarily understood to be a 
Magna Carta for the conduct of the pro- 
ceedings of the Assembly. There is 
therefore no peculiar significance attach- 
ed to the session of the Assembly which is 
summoned after the prorogation. 


7. The next point to be considered 
is what was the scope and content of 
the message given by the Governor 
under Article 175 (2) and what were 
the motions which were alive and which 
could be discussed in the session and 
whether the seriated items in the message 
are to be strictly followed inside the 
House without any deviation or depar- 
ture therefrom even in the matter of 
taking up one item therein in advance 
over othér stated items. We have looked 
into the files and we are fairly satisfied 
that the draft agenda as contained in 
the message was seen by the petitioner 
and approved by the Leader of the House, 
The list of businesses for the meeting of 
the Assembly to be transacted at 11 A.M. 
on Saturday, 2nd December, 1972, was 
circulated to all members. after the 
petitioner was informed about it and it 
contained the following items: 


“(1) Discussion on the Tamil Nadu 
Electricity ‘-Board’s Annual Financial 
' Statement for 1972-73 and Supple- 
mentary Financial Statement for 1971- 


72. 


(2) Presentation and Discussion on 
the Second Supplementary Statement 
of Expenditure for the year 1972-73, 


(9) Ratification of the Constitution 
(Thirtieth Amendment) Bill, 1972, as 
passed by both the House of Parlia- 
ment, 

(4) The report of the Select Committee 
on the Tamil Nadu Agricultural 
Income-tax (Amendment) Bill, 1972 
(L.A, Bill Ne. 37 of 1972), 
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(5) A Bill to replace the Tami] Nadu 
Agricultural Income-tax (Amendment) 
Ordinance, 1972 (Tamil Nadu 
Ordinance, No. 3 of 1972). 


(6) A Bill to replace the Tamil Nadu 
Betting Tax (Second Amendment) 
Ordinance, 1972 (Tamil Nadu Ordin- 
ance No. 4 of 1972). 


(7) The Tamil Nadu District Police 
(Amendment) Bill, 1972. 


(8) Any other business for which 
Notice has been given under the 
Legislative Assembly Rules”, 


We have already expressed the view that 
item 8 in the message forwarded by the 
Governor of the State included any other 
business for which notice has been given 
under the Legislative Assembly Rules. 
Our Constitution has made a departure 


from the English practice in the matter 


of cessation of business which was pend- 


Ing consideration before the House at 


the time of prorogation. Whilst in 
England prorogation puts an end to all 
businesses which were so pending, under 


our Constitution the principle is governed 


by Article 194 (3) read with Rule 19 
of the Rules. There is a lapsing of 
pending notices and businesses excepting 
Bills on the prorogation ofa session, But 
our Constitution is silent about such 
notices and motions given after the pro- 
rogation. In the instant case, whatever 


may be said of the notice of motion given 


by some members of the Dravida 
Munnetra Kazhagam Party on goth 
October, 1972 and whatever may be 
the implication of the memorandum 
sent by 183 members of the Assembly on 
1gth November, 1972 requesting the 
petitioner to resign since he has Jost the 
confidence of the House, there was a 
notice of motion given by Thiru 
Veeraswami and three others on 16th 
November, 1972, which was indeed 
after the date of prorogation of the 
House by the Governor’s prerogative 
on 14th November, 1972. This notice 
of motion was certainly ‘alive and was 
available for discussion on 2nd December, 
1972 when the Assembly was resummoned. 
It satisfies the prescription as to time 
provided in the proviso to Clause (e) 
of Article 179, It is not disputed that 
such a notice was given in writing addres- 


sed to the Secretary and left at the Office 
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of the Assémbly as prescribed in Rule 
26 (1) and the petitioner also was aware 
of such a notice as is seen from the 
counter affidavit filed by the Secretary 
of the Tamil Nadu Legislative Assembly. 
He would state that on 16th November, 
1972 he received four notices of resolu- 
tion for the removal of the Speaker fiom 
Thiru Anbuchezhian, Thiru Durai 
Murugan, Thiru V. Krishnamurthy and 
Thiru N. Veeraswamy. After affixing 
the date seal on receipt of such motions 
and after entering the same in the register, 
these notices were submitted to the 
petitioner on the same day itself. The 
5th respondent would state that the 
petitioner did not sign any of these papers 
in token of having seen them or indicating 
the course of action to be adopted: 


Subsequently too several similar notices _ 


-were received and it appears that the 
petitioner signed one such notice on 
22nd November, 1972, in token of acknow- 
ledgment. The case of the 5th respondent 
is that on 2nd December, 1972, the peti- 
tioner brought all these papers and left 
them behind in his Chambers: It is 
significant to note that the petitioner did 
not controvert that 183 members belong- 
ing to different political parties requested 
by a written petition that the Speaker 
‘should resign at once since he had already 
lost the confidence of the majority of 
the Assembly: In the context of events 
as above, the censure motion moved 
by Thiru M; G. Ramachandran and 
others on the morning of 2nd December, 
1972, was sought to be given a preference 
by the Speaker; Such a*motion in the 
conspectus of events as above cannot be 
characterised as one which was a motion 
which could be brought in and allowed 
to be discussed on that day as being 
within the compass of the message. 
This motion squarely comes within rule 
55. Rule 55 (b) prescribes that the 
member seeking for such leave to move 
a motion of no confidence must before 
the commencement of the sitting of the 
day, leave with the Secretary a written 
notice of the motion which he proposes 
to make. It is not suggested that, the 
procedure prescribed in Rule 55 was 
followed. Even otherwise, the agenda 
having been prescribed by the Governor 
in the message as above, it was not open 
to the Speaker to bypass the same and 
introduce an irregular censure “motion 
and cause it to be taken up out of time 
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at that particular juncture. If ‘the 
Speaker took the motion of no confi- 
dence of Thiru M. G. Ramachandran 
in the first instance as claimed and if the 
House resented the said action because 
of its out of context introduction into the 
House of the Assembly and since it ran 
repugnant to the written mandate of 
the Governor under Article 175 (2), 
then the petitioner can have no basis for 
complaint. It cannot be said that the 
petitioner was ignorant of the nature and 
content of the subjects that are to be 
discussed on 2nd December, 19727 In 
so far as 2nd December, 1972, is concerned, 
it is peculiar in the sense that in the 
session which began on that day the 
itemised subjects set out in the message 
are to be discussed willy-nilly and the 
Speaker, though the presiding officer 
therein, cannot, for reasons which are 
more personal in the instant case, attempt 
to make a deliberate deviation therefrom 
so as to cloud the agenda ‘by the intro- 
duction of non-discussable items in the 
floor of the Assembly, The petitioner 
himself was aware of the notice of motion 
of no confidence given by members on 
16th November, 1972. He has also 
felt the pulse of the majority of the 
members of the Assembly even on 13th 
November, 1972 when a memorandum 
signed by 183 members of the Assembly, 
was sent asking the Speaker to resign. 
The Secretary of the Assembly, whose 
statement as to facts we have no reason 
to brush aside, states that the petitioner 
was aware of such a notice of motion 
dated 16th November, 1972 which was 
sent to him for information. There 
was therefore a subject which would 
squarely come within item 8 of the 
message of the Governor. When after 
the question hour this motion was sought 
to be taken up at the instance of the 
movers of the resolution, any overt act 
on the part of the Speaker to ignore such 
a legitimate move on the part of the 
members of the Assembly can only be 
understood as a selferving one to but- 
tress the events: and to set up a conten- 
tion which is prima facie not acceptable. 
The -c*nsure motion said to have been 
forwarded on 2nd December, 1972 by 
Thiru M. G. Ramachandran and others 
is one which is not includable under 
one or the other of the heads of the 
message, But the petitioner thought; 
that he could seek the leave of the Housed 
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and even allow discussion on it when he 
could not, It is this attitude which is 
sought to be characterised by the ‘Leader 
of the House as proof of the partisan 
spirit which the Speaker was exhibiting 
Since in the circumstances as above he 
accepted an irregular motion but would 
not allow a regular discussable motion 
to be taken up before the House at the 
appointed time, Thus we are of the 
view that the motion of Thiru N. Veera- 
swami and three others was in order and 
could be discussed after question hour 
on 2nd December, 1972. 


8. At this stagé it.is convenient to refer 
particularly to the incidents which 
happened on 2nd December, 1972 inside 
the House. No doubt, the version of 
the petitioner is totally denied by the 
respondents, The petitioner concedes 
that he received the message from the 
‘Governor as required by Article 175 (2), 
which included item 8 therein. We 
have also expressed our opinion that 
under item 8 the notice of motion, of 
which notice was issued on’ 16th 
November, 1972, was in order and could 
be taken up for discussion on the resum- 
moned day. After the question hour 
was over, according to the petitioner, 
the five notices of no confidence motion 
against the Ministry given notice of on 
that day under Rule 55 by Thiru M.G. 
Ramachandran, Thiru K. T. K. Thanga- 
mani, Smt. T. N. Ananthanayaki, 
Dr. Hande and Mr. James were sought to 
be moved. He took up that motion and, 
according to him, he secured the neces- 
sary leave of the House and consequent 
thereto he allowed Thiru M. G. Rama- 
chandran to speak on it. But he con- 
cedes that there was shouting inside the 
House and in spite of his attempt toi call 
the House to order there was confusion. 
The petitioner’s case is that it was in this 
state of affairs the notice of motion of 
Thiru N. Veeraswami, of which notice 
was given on 16th November, 1972, was 
moved and the members insisted that 
that motion should be taken up first. 
The petitioner concedes that as the said 
motion involved the consideration of a 
resolution for the removal of the Speaker, 
the Leader of the House wanted the 
Deputy ‘Speaker to occupy the chair as 
co instanti when™ the resolution for the 
removal of the Speaker is“under consi- 
deration, a deemed vacancy is said to 
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arise within the meaning of clauses (1) 
and (2) of Article 180 of the Constitution. 
The petitioner’s case is that he would 
not heed to the request of the;member to 
move the resolution for his removal and 
he directed the expunging of all the 
speeches in connection thereto. Accord- 
ing to him, during all the time, Thiru 
MY G. Ramachandran was addressing 
the House. We would also refer to the 
removal of the mike in front of Thiru 
M. G. Ramachandran and occupation of 
Chair by the Deputy Speaker. The 
Deputy Speaker sought the leave of 
the House to occupy the Ghair, occupied 
it and, at the instance of the Leader of 
the House, accepted the resolution to 
dispense with Rule 53 and the petitioner 
claims that in such parallel proceedings 
the’ leave of the House is said to have 
been. .secured for such dispensation. 
According to him, he directed expunging 
of all these proceedings as well. He 
concedes that there was continuous 
shouting and disturbance all the time, 
whilst he would say that Thiru M. G. 
Ramachandran was continuously address- 
ing the House on his original notice of 
motion of no confidence against the 
Ministry. The petitioner would also 
refer to the bell on his table being taken 
away by the Chief Whip of the Govern- 
ment and placed on the table of the 
Deputy Speaker. Certain minor inci- 
dents such as _ taking away of the records 
and breaking of his spectacles are all 
referred to. Thiru N. Veeraswami was 
allowed by the Deputy Speaker, who was 
then occupying the Ghair and who 
obtained the leave of the house in due 
form to move the resolution and it was 
put to the House and the Deputy Speaker 
declared that the motion was carried 
with a voice vote. Thereafter the 
business of the House was conducted 
in accordance with the mandate of the 
minis The petitioner still would say 
that he asked the permission of the House 
for extension of the proceedings beyond 
I-30 P.M. as the House was to break at 
1-30 P.M. and allowed Thiru M. G. 
Ramachandran and others to speak on 
the no confidence motion against the 
ministry till2 pm. He would claim 
that he had already advised the Business 
Advisory Committee to meet at 1-30 P.M. 
to discuss the fixing of the date for 
discussion. of motion for his removal; 
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This is. expressly denied . by the 
third yespondent. The Speaker would 
also add in his supplemental 
affidavit that he was not given ‘an 
opportunity to speak in the proceedings 
for his removal from office, and he would 
add that there was preplanned conspiracy 
to usurp his functions. The above parti- 
cular facts are relevant for consideration 
in these Writ Petitions: Se 


97 Countering these facts the Leader 
of the House, Thiru V: R: Nedun- 
chezhian, would say. that on and 
December, 1972, 183 members belonging 
to different political parties expressed 
that the Speaker had already lost the 
confidence of the majority of the Assembly 
and it was in that atmosphere the 
Assembly met after being summoned by 
the Governor: He made an attempt to 
‘dispense with the question hour, but he 
was not successful. Immediately after 
the question hour was over, according 
to the grd respondent, Thiru N. Veera- 
swami stood up and wanted that the 
removal notice given by him and others 
must be taken into consideration and 
‘given preference: He supported . the 
mover having regard to the saturated 
atmosphere in the: Assembly which was 
‘against the Speaker continuing in office. 
As the resolution for the removal of the 
Speaker was taken up for consideration, 
the moment it was -moved by Thiru 
N. Veeraswami, the grd - respondent 
moved that the Deputy Speaker should 
preside over the House. The House 
agreed and it was only thereafter that 
the Deputy Speaker occupied the Chair. 
Rule 53 was thereafter dispensed with 
by invoking Rule 244 of the Tamil 
Nadu Legislative Assembly Rules: The 
Jeave of the House was secured to take 
up the resolution to remove the Speaker 
‘and after somé speeches by the. members 
and when the petitioner did not express 
his anxiety to participate in ‘the dis- 
cus‘ion or speak against“it, the Deputy 
Speaker put the motion™to vote and it 
was carried by a large“;majority. The 
grd ‘respondent therefore says that the 
resolution of Thiru N. Veeraswami was 
moved immediately after the question 
hour and the no confidence motion 
against the Ministry which the Speaker 
allowed Thiru M. G. Ramachandran to 
move and spéak on cannot be one of the 
‘subjects: which’ could be discussed at all 
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on that date as it ran contra to the 
catalogued items in the message. It is 
claimed that the petitioner did not 
participate in the proceedings conducted 
by the Deputy Speaker not did he desire 
to speak or vote on the motion for his 
removal. The grd respondent is 
emphatic that no sooner the motion of 
no confidence against the Speaker was 
tabled on the House, the Speaker had no 
right to occupy the chair or strike the 
bell and thereby disturb the proceedings 
of the House. The bell was removed 
since he had no authority to strike it. 
The resolution to remove him was validly 
moved and passed. There was no 
no necessity for the Business Advisory 
Committee to meet and fix a date for 
the resolution as item 8 of the message 
of the Governor itself included the resolu- 
tion for the removal of the Speaker within 
its pale and the motion ‘of Thiru N. 
Veeraswami became a valid discussable 
motion on the floor of the House on 
ond December, 1972. 


x0. The Secretary. to the Legislative 
Assembly says that there were no such 
parallel proceedings as contended by 
the petitioner and he denies that any 
of the papers of the petifioner were 
removed as .contended. According: to 
him the debates in the Assembly on the 


crucial date were duly printed and it 


contains a correct replica of the events 
that happened. and it was published on 
15th December, 1972, after consolidating 
such discussions. ‘The debates are 
reflective of the correct ‘position. ‘Thiru- 


mati T. N. Ananthanayaki, Thiru K. T. K 


Thangamani and Thiru M. G. Rama- 
chandran have filed supporting affidavits 
that the notice of no confidence motion 
against the Ministry was taken up first 
and that it was only later that the motion 
of ‘Thiru N. Veeraswami came up” for 
consideration. ‘To counteract . this, 145 
affidavits have been filed by the members 
of the Assembly duly sworn which in 
all respects support the version of the 
grd respondent. O ar í 


+ 


xr. What emerges from the versions 
of the events ‘that happened on ‘and 


‘December, 1972, is that there was un- 


tioner who was presiding over the 
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Assembly was aware that there was a 
resolution for his removal which was 
to be considered at that session. This 
is because the draft message of - the 
Governor and the business to be under- 
taken by the Assembly was seen by him 
and approved by him. He should there- 
fore be deemed to be conscious of the 
fact that there was a certain possibility 
of such a resolution for his removal 
being takenfup for consideration by the 
House on 2nd December, 1972. With 
this consciousness he occupied the chair 
and he has to therefore face the limita- 
tions of such occupancy. The motion 
of Thiru M. G. Ramachandran which 
was given notice of on that date, no 
doubt, was an item which could be 
discussed normally in normal situations. 
But in view of the fact that the agenda 
of the summoned Assembly has been fixed 
by the Governor under Article 175 (2), 
it was the primoridial duty of the 
Speaker as the holder of office under 
the Constitution to obey such a mandate 
and act in accordance with the itemised 
agenda therein. In our view, he ought 
not to have allowed the no confidence 
motion against the Ministry to be moved 
at that stage before he began transacting 
the other business as set in the’ message. 
Even so, he had not the requisite control 
and authority to allow Thiru M. G. 
Ramachandran to move or discuss about 
the no confidence motion against the 
Ministry when he could not preside over 
the House. A vacancy in the office of 
Speaker is created by Thiru N. 
Veeraswami’s rising after question hour 
and moving the resolution for removal 
of the Speaker. There was no occasion 
or necessity for hirn to fix up a date for 
the discussion of the resolution for his 
removal from office.’ The date has 
already been™ fixed by himself giving 
assent to item 8 of the agenda which 
included one such resolution of which 
valid notice was given on 16th November, 
1972. In our view, it was not even 
necessary for the Leader of the House to 
seek for a dispensation of Rule 53 by 
invoking Rule 244. Apparently the 
Leader of the House by way of abundant 
caution sought for its dispensation. That 
by itself would not make any difference 
in the eye of law or in the wake of the 
constitutional provisions. The undeni- 
able fact is that there was a resolution 
for the removal of the Speaker which 
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could be validly taken up for considera- 
tion on 2nd December, 1972 and it was 
this which “was sought to be done im- 
mediately after the question hour. The 
petitioner, for reasons better known to 
himself, did not allow such a motion. 
Under Article 181 (1), if at any sitting 
of the Legislative Assembly, while any 
resolution for the removalof the Speaker 
from this office is under consideration, 
the Speaker shall not, though he is 
present, preside. In such contingency 
the provisions of Article 180, (2) shall 
apply in relation to every such sitting as 
if the Speaker is absent. It is in those 
circumstances that the deemed Vacancy 
was appreciated by the House and the 
Leader of the House in consequence 
thereof sought the leave of the House 
through the Deputy Speaker for the 
latter to occupy the chair and conduct 
the proceedings thereafter. We are of 
the opinion that the attitude of the 
petitioner in not having allowed the 
resolution of Thiru Ñ. Veeraswami and 
others to be moved when it was sought 
to be moved was not in order and it was 
repugnant to the Constitution and its 
duly set norms. His attempt to conti- 
nue to occupy the chair when a resolution 
fôr his removal was under consideration 
is yet again a constitutional violation. 
The expression ‘‘for the removal of the 
Speaker” has to be given its full signi- 
ficance. The resolution for the removal 
of a Speaker is undoubtedly elastic in 
its content and somewhat different from 
a resolution to remove a Speaker. A 
resolution for the removal of the Speaker 
becomes operative when a notice of 
motion for the removal of the Speaker 
is given and is faken up for consideration. 
Eo instanii when such a resolution comes 
up for consideration there is a deemed 
vacancy under the provisions of the 
Constitution and. the Speaker even though 
he is physically present is said to be 
constitutionally absent and cannot there- 
fore be the Presiding Officer of the 
Assembly from that moment. It was 
this position that was correctly under- 
stood by the Leader of the House and 
the majority of the members when they 
allowed the Deputy Speaker to occupy 
the Chair. The minor incidents that 
followed such asswitching off of the mike 
and the removal of the bell are al] matters 
which happened inside the Assembly, 
‘Whether: this Court can review such 
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events, we shall consider presently. On 
a reasonable review of the events -that 
happened inside the Assembly we have no 
hesitation to hold that there was 
vacancy in the office of the Speaker 
when Thiru N. Veeraswami and others 
moved the resolution and the occupation 
of the Chair by the Deputy Speaker was 
in order, The proceedings as reftected 
in the printed book published by the 
Legislative Assembly Department on 15th 
December, 1972, gives the indelible 
impression that the motion of no confi- 
dence against the Speaker moved by 
Thiru N. Veeraswami, was moved, dis- 
cussed and decided upan in a manner 
provided for both under the Constitution 
and under the Rules, Firstly, in accord- 
ance with the text as contained in the 
printed leaflet the leave of the House 
was sought and it was obtained, There 
was a further discussion thereon in 
which the petitioner did not participate, 


nor does it appear that he was anxious - 


to speak on it. Ultimately by a voice 
vote the majority resolved to accept the 
mover’s resolution. Even otherwise, the 
145 affidavits filed by the Assembly 
members reiterating what is reflected 
in the printed pamphlet regarding the 
debates thatensued in the Assembly on 
2nd December, 1972, which are accepted 
by us, prompt us to hold that the resolu- 
tion to remove the Speaker was carried 
with a majority and that it is an effective, 
valid and a legally implementable reso- 
lution, 


12, . Thus highlighted by the events 
that happened on 2nd December, 1972, 
the order of the petitioner to’ expunge 
certain proceedings from the debates 
is without power. He ceascd to be ‘a 
Speaker when the motion for his removal 
was taken up for consideration, It 
therefore follows that anything done by 
him in the capacity as Speaker, when he 
could not occupy the constitutional office 
during the time when the motion for 
his removal was under consideration, 
is a nullity and has no legal force or 
recognition. If the Deputy Speaker 
who was occupying the Chair did not 
permit him to use the mike, there is 
nothing unnatural about it, The 
Speaker failed to realise that the consti- 
tutional machinery of Government in 
our country has the face ofa democra- 
tic set up, As Mc Iver says “democracy 
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is not a way of governing, whether by 
majority or otherwise, but primarily a 
way of determining who shall govern, 
and, broadly, what ends’? (The Web 
of Government, p. 198), After all the 
ruling party and the power in a democra- 
tic forum of Government go hand in 
glove, It is here the force of majority 
demonstrates and asserts itself, As the 
says 


in his book “The Officer of Speaker” 


-1964 Edition at page 102. 


“The moving of a resolvticn of censure 
against the Chair is necessarily a 
distasteful procedure, but the right to 
‘do so is indispensable to the machinery 
of a free Parliament. Jf such a 
resolution is carried a Speaker weuld 
have no alternative but to resign. ..... 
In fact, in these days, he would pro- 
bably feel compelled to do so if the 
motion received the réport of a sub- 
stantial majority. He would find it 
difficult to fulfil the functions of the 
Chair knowing that he lacked the 
confidence of a sizeable body of opinion 
in the| House’’, 


It is axiomatic that without the support 
of the House a Speaker can do nothing; 
with the support there is little he can- 
not do. Under our Constitution, he 
has to step down from authority if a 
resolution for his removal is taken up 
for consideration. We accept the debates 
as printed and exhibited before us and 
hold that the petitioner ought to have 
so stepped down when Thiru N. 
Veeraswami and others moved such a 
resolution. He also visibly lost the 
confidence of the majority and this was 
exemplified by the voice vote given by 
the majority of the members of the 
Assembly, ; 


12. Learned Counsel for the petitioner 
would say that the motion to remove the 
Speaker has to be passed by a majority 
of all the then members of the Assembly. 
Reliance was placed on Article 179 (c) 
of the Constitution. The decision cn 
such subject by a voice vote is said to 
be not permissible. It can only ke 
determined by a division or counting 
the members who were in favour or 
who were against. Here again there is a 
fallacy. In this Court 145 members 
have filed solemn affidavits that they 
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were present in the Assembly and voted 
for the resolution. This by itself is a 
sufficient decisive majority for the resolu- 
tion, It is nobody’s case that a specific 
demand for division or poll was sought. 
Again, the majority referred to in Article 
179 (c) cannot in our view, refer to the 
majority amongst all the members pre- 
sent or not inside the House, The 
expression ‘all the then members of 
the Assembly”’ referred to in Article 179 
(c) means the members present in the 
House, There can be no two opinions 
on this, Even if the contention of the 
petitioner is—accepted, the majority of 
the members of the Assembly were 
against him and the result of the situa- 
tion Cannot by any stretch cf imagination 
he helped. 


13, The next situation hesitantly put 
forward is that the petitioner was not 
allowedsto speak or otherwise take part 
in the proceedings of the Legislative 
Assembly. when the resolution for his 
removal from office was under its: consi- 
deration, Excepting for a bare assertion, 
the petitioner did not bring home the 
contention with any acceptable material, 
The records and the debates do not’sup- 
port this extreme contention, As, a 
matter of fact, the petitioner would set 
it out only in a supplemental affidavit 
filed when he sought the rule nisi. We 
are not persuaded to accept this con- 
tention which stands barely as an asser- 
tion, - 


14. We now advert to the objection. of 
Mr. M. K. Nambiar that even if the 
proceedings of the Assembly are. vitiated 
by any procedural irregularity, the resul- 
tant decision of the Assembly as reflected 
by: the majority decision is binding on all 
including the petitioner and the propriety 
of such proceedings is beyond the pale 
of questionability by a Court of law. 
Reliance was placed by Mr. N. Q. 
Raghavachari to a considerable extent 
on the decision of the Supreme Court in 
In re, Under Article 143,' Gonstitution of 
India1, The question however is 
whether Article 212 of the Constituticn 
enables ‘a Court to justiciate such a 
subject-matter, 


eee 
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15. The Legislative Assembly of a 
State is undoubtedly the fountain aa 
of its power and the rules framed under’ 
Article 208 of the Constitution being 
the creature of such power is susceptible 
to modification or deviation at the dis- 
cretion of the majority of the members of 
the Assembly. The power to make a 
rule implies a power to deviate fiom the 
rule if the exigencies of circumstances 
require and if the party vested with 
the power is inclined to so act. E. W, 
Ridges in his book ‘‘Constitutional Law 
of England”? dealing with the subject 
“What is the precise meaning of the 
term proceedings in Parliament” would 
say: 


“Another collective right of the House. 
is to settle its own code of procedure, 
‘This is such an obvious right—it had 
never been directly disputed—that it 
is unnecessary to enlarge upon it 
except to say that the House is not 
responsible to any external authority 
for following the rules it lays down for 
itself, but may depart from them at 
its own discretion. .........ccecoees 
This holds good even where the pro- 
cedure of a House or the right of its 
members or officers to take part in 

. its proceedings is dependent on statute, 
For such purposes the House can 
‘practically change or practically super- 
sede the law’ ”, 


The same author dealing with ‘“Juris- 
diction of Gourts of Law in matters of 
privilege? at page 176, Eighteenth 
Edition, observes ; 


‘The problem thus become one of 
reconciling the law of privilege with 
the general law. The solution gradually 
marked out by the Courts is to insist 
on their right in principle to decide 
all questions of privilege arising in 
litigation before them, with certain 
large exceptions, in favour of parlia- 
mentary jurisdiction, Two of these, 
which are supported by a gieat weight 
of authority, are the exclusive jurisdic- 
tion of each House over its own inter- 
nal proceedings and the right of either 
House to commit and punish for 
contempt’’, 


Tt is therefore well settled that over its 
own internal proceedings the jurisdiction 
of the House was exclusive and absclute 
and cannot be interfered with by Courts, 
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Again, another learned author, Hood 
Phillips in his ‘Constitutional and 
Administrative Law,” ‘Third Edition at 
page 184 dealing with “Exclusive Right 
to Regulate its own proceedings” says: 


‘The Courts must presume that so 
august an Assembly as the House of 
Commons discharges its functions law- 
fully and properly, They will there- 
fore not take cognizance of matters 
arising within the walls of the House, 
and they will accept the interpretation 
put by the Gommons upon a statute 
affecting their internal proceedings”. 


16. The petitioner’s case is that the 
dispensation of rule 53 by invoking 
rule 244 is a specific departure from the 
set procedure, But if the House is 
prompted to deviate from the rules of 
procedure for purposes of managing 
‘ts internal affairs as the situation requires 
it, then it is clear that the hands of the 
process of Gourt cannot extend so as to 
catch the alleged impropriety therein and. 
deal with it as if it is justiciable, It is 
this that: is reiterated in firm terms in 
Article 212 (1) which is extracted fcr 
ready references 


-The validity of any proceedings in 
the Legislature of a State shall not be 
called in question on the ground of 
any alleged irregularity of procedure”, 


x7. We shall now succinctly refer to 
the decision of the various High Courts 
in our country which lend support to 
the above irrefutable. proposition of law. 
In Raj Narain v. Atmaram Govind’, the 
Gourt said: 


Tt is settled law that the House of 
Commons is not responsible to any 
external authority for following the 
rules it lays down for itself for the 
transaction of its own business. It is 
` open to the House to depart from them 
at its own discretion. Even where the 
procedure of the House or the right 
of its members to take part in its pro- 
ceedings is dependent on statute the 
House is immune from scrutiny by 
Courts as to the manner in which it 
. interprets them. Tt follows from this, 
that for such purposes the House can 


—————— 
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practically change or supersede the 
law”, : 


In Piarelal Singh v. State of M. P.1, the 
Court dealing with the efficacy ‘and 
force of the rules framed under Article 
208 said: 


- ©The provisions of Article. 208_ are 
merely enabling ones. Moreover, they 
relate only to procedural matters, 
Where a body has been given com- 
plete powers to regulate its own prc- 
cedure, it has by implication also the 
power to waive or condone the breach 
ofits procedural rules .......... Apart 
from that, the irregularity had occurred 
in the proceedings before the Assembly. 
The validity of those. proceedings can- 
not, by virtue of Clause (1) -of Article 
212 of the Constitution, be called in 
question ‘before a Court of law on the 
ground of irregularity in procedure”, 


A full bench of the Punjab High Court 
in Fai Singh Rathi v. State. of Haryana*, 
accepted the preliminary objection that 
the Legislative Assembly is supreme and 
has exclusive control and jurisdiction in 
all its internal affairs and is the sole 
Judge of the lawfulness of its gwn pro- 
ceedings, so that no part of its proceed- 
ings concerning the suspension of the 
petitioners is justifiable in Gourt. 


18. In M. S. M. Sharma v. Dr. Shree Krishna 
Sinha®, the Supreme Court, considering 
the scope of Article 212 and the power 
of interference by Courts into the validity 
of the proceedings inside the Legislature of 
a State laid down the following dicta: 


‘The validity of the proceedings inside 
the Legislature of a State cannot be 
called in question on the allegation 
_ that the procedure laid down by the 
law had’ not been strictly followed, 
No Court can go into those questions 
which are within the special jurisdiction 
- of the Legislature itself, which has 
the power to conduct its own business, 
The Legislature has the jurisdiction 
to control the publication of its pro- 
ceedings and to go into the question 
whether there has been any breach of 
- jts privileges, and the Legislature is 
ET 


x. ALR. 1955 Nag. rr (S.B.) 

2, Gob ot OT .& fae 379, 387. 

3. 1901) 2 ».U.J. : (r961) 1 §,C.R, 96 3 
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vested with complete jurisdiction to 
- Carry on its proceedings in accordance 
with its rules of business, Even though 
it may not have strictly complied 
with the requirements of the procedural 

- law laid down for conducting its 
business, that cannot be a ground for 
interference by the Supreme Gourt 
under Article 32 of the Constitution. 
Courts have always recognised the 
basic difference between complete 
want of jurisdiction and improper 
or irregular exercise of jurisdiction, 
Mere non-compliance with rules of 
procedure, cannot be a ground | for 
issuing -writ under Article 32 of the 
Gonstitution”. 


19. We shall now proceed to illustrate 
with reference to decided cases of the 
Supreme Gourt as to whether inter- 
ference is possible at all in the matter 
of certain proceedings of a State Assembly 
and the decisions taken in it by the 
majority, In State of Bihar v, Kameshwar 
Singh’, the short facts were that the 
original Bill relating to the Bihar Land 
Reforms Act (XXX of 1960) signed and 
authenticated by the Speaker was pro- 
duced before the Court, and it contained 
an endorstment by the Speaker that 
the Bill was passed by the Assembly on 
5th April, 195°.. The endorsement was 
signed by the speaker on toth May, 
1950. The Official repcrt of the pro- 
ceedings appears to have been prepared 
On 2Ist June, 1950, and was signed by 
the Speaker on Ist October, 1950. When 
he signed the report the Speaker did 
not apparently notice the omission as 
to the motion having been put and 
carried. In the wake of such facts, 
the Supreme Court said 


‘Such omission cannot, in the face 
- of the explicit statement by the Speaker 
endorsed on the bill, be taken te 
establish that the bill was not put to 
the House and carried by it. In 
any case, the omission to put the 
motion formally to the House, even 
if true, was, in the circumstances, 
no more than a mere irregularity 
of procedure, as it is not disputed 
that the overwhelming majority of 
the members present and voting were 
in favour of carrying the motion and 
—— nn eee 
I, (1952) S.G.R. 889: 1952 S.C.J. 
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no dissentient voice was actually 
e 


raised.” 


In Mangalore Ganesh Beedi Works v. State 
of Mysore}, it was held : 


“Even assuming that it is a taxing 
measure its validity cannot be chal- 
lenged on the ground that it offends 
Articles 1g7 to 199 and the procedure 
laid down in Article 202 of the Gons- 
titution. Article 212 prohibits the 
‘validity of any proceedings in a Legis- 
lature of a State from being caled 
in question on the ground of any 
alleged irregularity of procedure...” 


In State of Punjab v. Satya Pal Dang?, the 
provision of Article 199 (4) was held 
to be directory by the, Court. That 
was a case where the Deputy Speaker 
certified the Bill instead of the Speaker, 
The Court, after referring to the facts 
of that case, was of the view that the 
Speaker in his then mood might have 
declined to certify the act. In those 
circumstances non-compliance with the 
provisions of Article 199 (4) was held 
to be directory and not imperative, 


. Proceeding, further the Supreme Court 


said that even if it is an irregularity, 
it is saved by Article 212 (1), 


20. The principles laid down by the 
Supreme Court and by other Courts 
in our country as above are indeed 
a pointer to the sovereignty of our Legis- 
latures. Such plenary powers are coun- 
tenanced in the various Articles of the 
Constitution including Article 212. The 
course of such power and the manner 
in which itis channelised by the source 
of authority cannot either be stemmed 


. or interfered with by a process cf Court 


even under Article 226 of the Consti- 
tution. Such a collective privilege con- 
templated under the provisions of the 
Constitution, which has to be liberally 
interpreted and not with a sense of pe- 
dantism, prompts us to hold that when 
the motion for.the removal of the 
Speaker was taken up for consideration 
in the instant case and when at that 
moment of time the Deputy Speaker 
was put in office as a substitute for the 
Speaker and if the Deputy Speaker there- 
after conducted the proceedings resulting 





I. (1963) 2 S.G.J. 309: (1963) 1 S.G.R. 
(Supp.) 275: A.LR. 1963 S.C. 589. 
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in the challenged resolution of the 
Assembly, they are all matters, which 
the Assembly has the privilege to deal 
with and decide upon. They are 
therefore neither illegal nor unconsti- 
tutional, As the accredited parliamen- 
tary practice enables, the House to de- 
cide that it will discuss and how it will 
settle its internal affairs and what ccde 
of procedure it intends to adopt, it follows 
that it may even depart if it is so com- 
pulsive, from the rules of procedure 
laid down by itself, and this ‘it could 
do at its discretion and as Prof. Erskine 
May says, such a departure will not 
render its responsibility to be scrutinised 
by any external authority for not fol- 
lowing the rule which is laid down by 
itself, ; 


21. We may at once notice In re under 
Article 143, Gonstitution1, cited by Mr. 
N. C. Raghavachari to support his con- 
tention that this Court could interfere 
with the legislative process if any irre- 
gularity in it is brought to the notice 
of the Court. The above decision was 
rendered by the Supreme Court in its 
advisory jurisdiction under Article 143 (1) 
of the Constitution. On a perusal of 
the advice given by the Supreme Court 
there is no doubt whatsoever that the 
Courts in India have the power to set 
right any decision of the Legislature 
if there is an illegality or infringement 
of the constitutional provisions, But 
the Supreme Court itself has made it 
clear in the said judgment that it was 
an: advisory opinion rendered by them 
in that reference and it’ is not adjudica- 
tion properly so called and would bind 
no parties as such, It also expressly 
pointed ‘out that they were not dealing 
with any matter relating to the inter- 
nal ‘management of the House in that 
case, With special reference to the 
power of the Court under Article ‘226 
of .the Gonstitution as agdinst State 
Legislatures the Supreme Court accepted 
in principle that the .Legislatures have 
undoubtedly plenary powers but 
those powers are controlled by the basic 
concepts of the written constitution it- 
self, If the Legislatures step beyond 
the legislative fields assigned to them, 
or acting within their respective fields, 
they trespass on the fundamental rights 





I, (1965) 1 S.C]. 847 : ALR. 1965 S.G, 745. 
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of the citizens in a manner not justified 
by the relevant Articles dealing with 
the said fundamental rights, their. legis- 
lative actions are liable to be struck down 
by.the Courts in India. No such situa- 
tion: has arisen in the instant -case, 
All thatis said against the State Assembly 
is that an irregular procedure was adopt- 
ed which is not warranted under the 
Rules and the singular manner in which 
the affairs were steered through ought 
to be correctcd by the issue of a judi- 
cial process, ‘This is not possible even 
according to the Supreme Court in that 
very case and as spoken to by them in 
the other cases. cited above. We are 
therefore of the view that even if ther 

has been any irregularity in the pro- 
cedure adopted by the House in its 
deliberations on 2nd December, 1972, 
as contended by the petitioner such a 
scheme not having any impact upon the 
competency of the Legislature te act 
and decide or on any fundamental right 
of a cilizen-or the substantive law spoken 
to through its articles in the- Constitu- 
tiin, is beyond the purview cr scrutiny 
by a Court under Article 226. In the 
light of this conclusion it is unnecessary 
to go into the further question raised 
by Mr. M. K. Nambiar whether the peti- 
tioner is an affected party and whether 
he could seek a Rulé under Article 226 
atall, l 


22, Before parting with this case we 
are constrained to point out that though 
the Ist respondent claimed privilege 
that he would not submit himself to 
the jurisdiction of this Court, yet, as 
the person-who was piloting the affairs 
of the Legislature on that date, could 
have certainly given the best of assiste 
ance to the Court if he gave, some 
hypothesis or material on the facts o1 
the case. Immunity frem appearance 
in Courts is certainly the highest pri- 
vilege which ccvld be availed of by a 
citizen or a person in authority. But 
when events in a particular situation 
compel him to assist the Gourt by 
affording such material which, is 
exclusively to his knowledge, it would be 
in the best interests of the society at large 
and the Government in particular to 
render such assistance. Unfortunately 
this has not been done.. 


i] YALLIAMMAL 2, AUTHORISED OFFICER 


23. Again we are rather surprised that 
the Secretary of the Legislative 
Assembly has also claimed such an 
Immunity and privilege, When he was 
summoned under the Rule nisi to appear 
and answer the writ, the situation did 
not ‘contemplate the infraction of any 
powers vested in such an officer by or 
under the Constitution, It is only in 
a case where the officer of the Legis« 
lature of a Statė in whom powers are 
vested by or under the Constitution for carry- 
ing on or for regulating the pri cedure or 
conduct of business he shall not be subject 
to the jurisdiction of any Court in respect 
of the exercise by him of those powers. 
In the instant case the Secretary of the 
Legislature is exercising certain minis- 
terial functions inside the House and 
he has been summoned under the writ 
to state what happened inside the ` Legis- 
lature and it-cannot be said as urged 
by the learned Advocate General that 
in the-exercise of-such official duties 
he was one who was exercising powers 
vested in him by the Constitution for 
regulating the procedure or conduct 
of business or for maintaining order 
therein, - 


24. For atl the reasons stated above, 


the petitioner is.not entitled to the abso- 
lution of the two Rules asked for in these 
writ petitions, They are therefore dis- 
missed, There will be no order as to 
costs, . k : 
P.S.P. Writ Petitions 
| dismissed, 





am 
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IN THE HIGH COURT OF 
GATURE AT MADRAS, 


PRESENT :—V. Ramastwami, J. 


J UDI- 


Valliammal -—— .». Petitioner” 


v, ` 


The Authorised Officer (Land Re- 
forms), Coimbatore Respondent. 


(A) Tamil Nadu Land Reforms (Fixation 
of Geiling on Land) Act (LVIII of 1961), 
sections. 3 142), 4 (14), 5, 7, 8, 10, 21 and 
22—Fixine af  ceiling—Relevant tme— 
Intendment of Act—Inheritance subsequent 
to commencement of Act —Efect —No 
difference uf inheritance is by male or female— 
Inheritance as siridhana by female subsequent 
to commencement of Act entitled to benefits 


of section 5 (4). 


(B) Givtl Procedure Code (V of 1908), 
Order 47, rule 1—Scope—Review—Error 
apparent on the face of the record includes 
error of law, 


A person filed a return in the prescribed 
form as required by secticn 8 of the 
Tamil Nadv Land Reforms (Fixation 
of Ceiling on Land} Act of 1961, show- 
ing that he was in possessicn of 44,061 
Standard acres after excluding the ex€mf- 
ted lands and that his, wife had in- 
herited -. 11.075 standard acres 
on her son’s death on 25th March, 
1962, arid claimed that he was entitled 
to retain 30 standard acres as holding 
of the family and that his wife could 
hold 10 standard acres, as stridhanam 
property.-:The latter claim was re- 
jected, A single Judge of the High 
Gourt upheld that rejection order on an 
interpretation of section 3 (42) of the 
Act, On a petition for a review of the 
order ‘as’ disclosing an error, cf law 
apparent on the face of the record, 


Held, the Act of .1¢61 is not intended 
to fix the ceiling with reference, to the 
lanas held by any person at the time of 
the commencement of the Act , alone 
but it also prc hibits any person holding 
land in excess of the, ceiling. area on 
and after the - commencement of the 
Act, The Act is also neither intended 
to ncr in terms abregates or prohibits 
sce a CR eI a FOE eee a 
* C.M.P, No, 11356 of 1972 in C.R.P. No. 916 
of 1971. 2nd Noyember, 1972, 
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the inheritance subsequent to the com- 
mencement of the. Act. However, if 
the lands so inherited tcgether with 
the land already in possession, «xceed 
the ceiling area a duty is cast on the 
person to submit a return to the Autho- 
rised Officer in Form 16 or 17 as 
the case may be. If the person holding 
the property is a female she is obligca 
to file the return. Section 21 of the 


Act does not make any distinction, bet- 


ween inheritance by a male or a female, 


[Para. .5.] 


The definition of stridhana land in; sec- 
tion 3 (42) could not always govern the 
interpretation without reference to the 
context. In the context of sections 5, 7 
and 21, the properties inherited by females 
as stridhana property subsequent to 
the commencement of the Act are also 
entitled to the benefits of ‘section 5 (4) 
of the Act, - | [Para. 6.] 


The petitioner would be entitlcd to 10 
standard acres as her stridhana property, 
in the instant case, in addition to 30. 
standard acres allowable to the family 
of which she was also a member. [Para, 7.] 


A mistake or error within the meaning 
of the provision in Order 47, rule 1 of 
the Civil Procedure ‘Code, is not confined 
to mistake or error of facts, Even on 
a mistake or error of law, if apparent on 
the face of the record, an order is liable 
fo be reviewed. [Para, 3.] 


Cases referred to: a 


Murrari Rao v. Balavanth Dikshit, (1923) 
LL.R. 45 Mad. 955 : 45 M.L.J. 309 : 
A.LR. 1924 Mad. 98; Kamala Ba v. 
Bhagirathi Bai, (1915) LL.R. 38 Mad. 
45 : 23 M.L.J. 518 : 16 L.G. 939. | 


Application under Order 47, “rule 1 
of the Civil Procedure Gode, for review of 
the Judgment of the High Court, dated 
the. 6th January, 1972 in .G.R.P. 
No. 916 of 1971, Land Tribunal, Coim- 
batore, dated 45th Dccembcr, 1970 in 
L.T. A. No. 143 of 1970 (R.G. No. 372/ 
MRI/63, Authorised Officer (Land 
Reforms, Coimbatore). 


K. Ghandramouli for T. R. Rajagopalan, 
for Petitioner. = % 


K. Kumaraswami Pillai, Assistant Govcrn- 
ment ‘Pleader „on behalf: of Res- 
pondent.: ae 
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The Court made the following 


ORrDER.—This is a petition to review 
the Judgment, dated 6th January, 1972 
of Ganesan, J., in G.R:P. No. 916 of 
1971, which was filed under scction 83 
of i Tamil Nadu‘ Land Reforms Act, 
1961. 


2. The petitioner Valliammal, is the 
wife of one Palanisami Gounder. The 
husband of the. petitioner fikd a 
Return in Form II, as required under sec- 
tion 8ofthe Tamil Nadu Land Reforms. 
(Fixation of Geiling on Land) Act, 1961 
(hereinafter referred to as the Act), in 
which he had shown that he was in 
possession of an extent ef 44,061 star.d- 
ard acres, after excluding the exempted 
lands. He had also shown that his wife, 
Valliammal, had inherited 11,075 stan- 
ard acres on the death of her son on. 
25th March, 1962. The husband of 
the petitioner claimed in that Return 
that.as per the Act, he was entitled to 
retain 30 standard acres as holding ot 
the family and that his wife Valliammal, 
the petitioner herein, was entitled to 
hold 10 standard acres as Stuidhana 
prcperty. After issuing notices to the: 
petitioner and her husband, "the Authe- 
rised Officer, Land Reforms, Coim- 
batore, by his order dated 3rd Decem- 
ber, 1969, held that since the petitioner 
and her husband form a Hindu joint 
family, the family as a unit, was 
entitled to hold only 30. standard acres, 
and thatthe petitioner herein was not 
entitled to retain any land as Stiidhana 
property. Both the petitioner and her 
husband preferred appeals to the Land 
Tribunal, Coimkatore, The Tribunal 
held that since the Act defined “‘stridhana 
lands”? as meaning any land held on 
the date of commencement of the Act, 
by any female member of the family 
in her own name and since the petitioner 
herein inherited the land on the death 
of her son only on 25th March, 1962, 
i.e... subsequent to the commence-~ 
ment of the Act, she was not entitled 
to retain any land as Stridhana pro- 
perty. It may be mentioned that the 
Act came into force on 6th April, 1960. 
The petitioner filed thereafter G.R,P. 
No. 916 of 1971 to this Court. By an 
order dated 6th January, 1972, Ganesan, 
J., dismissed the revision petition on the 
ground that in view of the definition 


‘we t 


I) VALLIAMMAL v: AUTHORISED OFFICER (Ramaswami, 7.) 


of Stridhana land ïn section 3 (42) of 
the Act, the petitioner was not en- 
titled to hold 10 standard acres as Stri- 
dhana property, in addition to the 20 
standard acres allowed to the family 
consisting of herself and her husband. 
It is to review this order that the above 
petition has been filed. 


3. A preliminary objection is taken 
by the learned Counsel. for the respon- 
dent that since the very point in issve 
was considered by the learned Judge, 
no. review petition would lie merely on 
the ground that the view expressed by 
the learned Judge is erroneous in Jaw. 
But the learned Counsel for the peti- 
tioner submitted that the order of the 
learned Judge is liable to be reviewed 
On account of the error of law apparent 
on the face of the record, under Order. 
47, rule 1, Code of Givil Procedure, 
Rule 1, Order 47 provides that any per- 
son considering himself aggrieved .by 


a decree or order may apply for a review | 


of the judgment ‘‘on account of same 
mistake or error apparent on the face 
of the record.” The mistake or error 
within this provision is not confined to 
mistake oy error of facts. Even ‘on a 
mistake or error of law. if apparent on 
the face ‘of the record, the order is liable 
to be reviewed, This was also the view 
expressed by a Division Bench of this 
Court in Murrari Rao v. Balavanth Dikshit}. 
In that case, the ‘suit was Aismissed. on 
the ground that as’ between the plaintiffs, 
who were the various agnates, and the 
defendants, who were the sister’s sons 
of the last male owner, the ‘latter were 
the preferential heirs under the Mitak- 
shara law prevailing in Madras State, 
contrary to the decision in Kamala Bai 
v. Bhagirathi Bai?. A review petition was 
held to be maintainable on the ground 
of an error of law apparent on the face 
of the record. 


4. I am satisfied, in this case, that the 
view expressed by the learned Judge 
in the decision in C.R.P. No, 916 of. 1971 
is contrary to the provisions of the ‘Act 
and, therefore, a review is called for. 
J, therefore, overrule the preliminary 





1. LLR. (1923) 46 Mad. 955: 45 M.I,J. 309: 
IIR. 1924 Mad, 98. : : 

2. (1915) I.L.R. 38 Mad, 45: 23 M.L.J. 518: 
46 I.C. 939. Pes 
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objection on the maintainability of this 
review petition, ° 


5. Undersection 5ofthe Act, the ceiling 
area in the case of every family consist- 
ing of more than five members shall 
be 30 standard acres, subject to the pro- 
visions of suF-cectiors (4) and (5) of that 
section. ‘‘ Family” in relation to a 
person, is defined in section 4 (14) as 
meaning the perscn, ‘the wife cr hus- 
band, as the case may be, of such person 
and his or her minor sons and unmarried 
daughters and minor grandsons 
and unmarried grand-daughters in 
the mate line, whose father dnd mother 
are dead. Glavuse 2 of secticn 5 pro- 
vides that for the purpose of finalising 
the ceiling, theland held individually 
by the members of a family cr jointly 
by some or all the members of such family, 
shall be deemed to be held by the family. 
But, these previsions are subject to sub- 
sections (4) and (5) of section 5. The 
scheme of section 5 is that the ceiling 
in respect of a family shall be 30 stan- 
datd acres. But if certain conditicns 
are Satisfied, the family can Ło'd lands 
upto the extent of 60 standard acres. 
An extent of 5 additional standard acres 
over and above the 30 standard acres 
is allowed for every member of the family 
in excess of 5. The female member is 
also allowed to hcld 10 standard acres, 
Sub-rection (4) providés that if in the 
extent of 30 standard acres held by the 
family, any Striahana Jands of the female 
mémbers is included then tc that extent 
the Stridhana Jandsof 10 standard acres 
allowed te a fémale member vnder the 
section shall have to be reduced, If 
all the ro standard acres are included 
within the ceiling area cf 30 standard: 
acres, then the female member is not 
entitled to hold any Stridhana land in 
additien to the 10 standard acres which 
has fallen within the ceiling area of 
30 standard acres. Thus, in short, is 
the ceiling area fixed under section 5 
with reference to the date of commence- 
ment of the Act, viz., 6th April, 19€0. 
Section 7 provides that on-and frem the 
date of commencement of the Act, no 
person shall be entitled to hold land in 
excess of the ceiling area. Explanation 
(b) (ii) to sub-clause 3 «f section 5, sec- 
tions 21 and 22 deal with inheritance 
and acquisition of lands by any person 
of the family subsequent to the com- 
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mencement of the Act. Under ex- 
planatian (5) fii) to sub-section (3) of 
section 5 if an acquisition was after the 
commencement’ of the Act and before 
the date of preparation of the draft 
statement under sub-section I to sec- 
tion 10‘those lands also will have to be 
included and taken into account be- 
fore the publication’ of the final state- 
ment under section’ 12 is made, If 
the acquisition or inheritance was subse- 
quent .to the. publication of the final 
statement, section 21.of the.Act re- 
quires the submission of a fresh return 
in Form 16 or 17 of-the Act, as the care 
may be, The Act. is not intended to 
fix the ceiling with reference ‘to the lands 
held’ by any person at the time of com- 
mencement of.the Act alone, but, it 
also prohibits any person holding ‘any 
land in excess of the ceiling area on and 
after the’ commencement of the Act. 
The Act is also neither intended to nor 
in ‘terms, abrogates or prohibits the in- 
heritance by fémales subsequent to the 
commencement of the. Act. The only 
consequence ` provided under the ` Act 
is that if the lands inherited subsequent 
to the commencement of the Act to- 
gether with the land already in posses- 
sion, €xceed the ceiling area, a duty 
is cast on the person to submit a return 
to the Authorised Officer in Form 16 
or 17, as the case may be. As already 
stated, ‘* family ” is defined in relation 
to a person as including. the person, 
the wife or husband of that person and 
his or her minor sons and unmarried 
daughters. Thus, if the person hclding 
the property is a female member, she 
is obliged tc file the return. Section 21 
does ‘not make any distinction between 
inheritance by a male or a female. 


6. The learned ‘Judge, who -heard the 
Civil Revision Petition; mainly relied 
on the definition of ‘‘Stridhana property” 
for holding that no woman is entitled 
to hold any Stridhana property’ if the 
Same was acquired ‘or inherited subse- 
quent ‘to ‘the’ commencement of the 
Act. Of course, section 3 (42) defines 
Stridhana land as meaning any land 
held on the date of commencement of 
the Act by any female member of a 
family in her. own name. But that 
meaning is to’ be adopted ‘unless the con- 
text otherwise requires.’ It has been 
{repeatedly held that the words in the 
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section will have to be interpreted. and 


. understood in the context in which it is 


used in the section and¥the definition 
given ‘for that word in the definitior 
section of the Act could not always govern 
the interpretation without reference te 
the context. In the context of sections 
5, 7 and 21 and’ with reference. to the 
scope and object of the Act, I am of 
opinion that the °. properties inherited 
by females*as .Stridhana property subse- 
quent to the commencement of the 
Act are‘also entitled to the’ benefit of 
sub-section 4 of section 5:of.the Act. 


7. It follows, therefore, . that the peti- 
tioner is entitled to retain 1o,standard 
acres as her Stridhana_ preperty, in 
addition to the 30 standard acres, 
allowable to the family of which she 
was also a member. The revision petition 
is, therefore, allowed and the judg- 
ment and decree of the Land Tribunal, 
Coimbatore and the Authorised Officer, 
Coimbatore, are setaside and the Artho- 
rised Officer, Land Reforms, Coim- 
batore, is directed to refix the ceiling 
as provided in this order, There will 
be no order as to costs, © ` may 


P.S.P. ‘Petitéon allowed: 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ) 


Present :—V. V. Raghavan, F: 
Rajamanicka Mudaliar. z Petitioner* . 


1 


D. 
Vadivelu Mudaliar .. Respondent. 


Madras Village Gourts Act (I of 1889); 
sections 73, 46-—Panchayat: Court—Decree 
—Reasons to be given in support of the’ deci- 
sion—“‘And the reasons for’ such Fdeciston’’ 
in section 46—Scope. 


One of the grounds on which a revision 
petition could be maintained under 
section 73 of the Village Courts Act 
is that the deeree or order is clearly 
unjust, Whether a decree is unjust or 
not cannot be found without locking 
into the grounds on which it is based. 
That is evidently the reason why sec- 


tion 46 requires the reasons to be given 
‘ es 


ee 


-*ORP, No. 2374 of 1971. ae. 
o 30th November, 1972, 


I)" `  RAYAMANICKA MUDALIAR v. YADIVELU MUDALIAR (Ragavan, 7.) 


in suppoft of ‘such decision.. It is no 
doubt: true that the members of the 
Panchayat “need” not give’ elaborate 
reasons ‘in ‘support of their conclusion, 
but. there must-be some indication that 
they applied their minds to the conten- 
tions of the parties. The statement in 
the decree that the parties were 
examined cannot be said to comply 
with the requirement of section ‘46: O 

© da r [Para, 6.] 


f . A 

If section 46 had omitted to state. the 
words “ and the reasons for such 
decision”, there will be no scope for 
any argument, ‘But, ‘by the insertiog 
of those words in section 46, the require- 
ments’ of a judgment are: incorporated 
in section 46, as it were, and. some 
material indicating ‘the reasons.for the 
decision should also be stated as form- 
ing part of the decree of the Village 
Gourt as required by section 46, 

oS ‘[Para, 7.] 


Case referred to: 


KS. R. Acharya. v. Mrs, Halima Meeran, 
(1962) 2, M.L:7...443 : DLR. (1963) 
Mad. 905 : A.LR. 1963 Mad. 87. ` 


Petition under ‘section 115, Civil Pro- 
cedure Code, praying the High Court 
to revise the orders.of the Court of the 
District Munsif, Chingleput, dated rath 
February, 1971 and made in O. P. 
No, 46 of 1970 (In Case No. 134 of 1969 
of Ghingleput Panchayat Court), © ` 


Ananthachari. and T. N. Vallinayagam, for 
Appellant. 


Vadivelu Mudaliar, for Respondent. 
The Court delivered the following 


JuDGMENT.—The defendant before the 
Panchayat Court, Chingleput, who sought 
to set aside the decree dated 25th June, 
1970, passed by the Panchayat Court in 
Case No. 137 of 1969, before the Dis- 
trict Munsif, Chingleput, is the petitioner 
herein, The grounds on which the 
decree of the Panchayat Court was sought 
to be set aside are : (1) that the Panchayat 
Gourt acted with gross partiality, (2) 
that the decree was arbitrary and 
perverse, (3) that it was illegal 
and there was material irregularity, 
and (4) that the decree did not 
contain any reasons for its decision 
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as required” by secticn 46 of the Village 
Courts Act, 


2. The respondent before the District 
Munsif filed a counter, denying ail 
the allegations in the petition. 


3. The learned District Munsif dis- 
missed the petition holding that there 
was no material irregularitv jn the de cree, 
that the gross partiality alleged was not 
established, that the decree was neither 
unjust nor without jurisdiction, and that 
the perusal of the decree showcd thet 
both “parties were enqvired and as per 
the opinion of the mmebers the suit 
was decreed. The learned’ District 
Munsif also stated that on a pervsal 
of the notes-paper on the date of the 
decree showed that the daily entries 
in the plaintiff’s note beok were scen 
by the members and the suit was 
decreed.” The present revisicn petition! 
is preferred against the order of the 
learned District Munsif. 


4. The main contention of the learned 
Counsel for the petitioner is that the 
decree passed by the Panchayat Court 
is not in terms of section 46 of the Madras 
Village Courts Act as the requirements 
specified therein have not been complied 
with, The relevant part of section 46 
reads as follcws: 


“The decree shall contain the number 
of the suit, the names of the parties, 
the particulars of the claim, the names 
of the witnesses examined, the 
titles of the exhibits read, the decision 
¡thereon and' the reasons for such 
decision which shall specify the sum 
of money adjudged, the movable pro- 
pérty to be delivered, the sum to be paid 
in default of delivery and the amount 
of costs and by what parties and in 
What proportions such costs shall be 
paid.” 
The contention of the learned Ccunsel 
is that the Panchayat Court stated 
its decision, but the reasons for such 
decision have not been given. 


5. I shall ‘now extract the relevant 
part of the decree : 


UrGanhée ebuocr Geh eter 
BRITT. aury Cele ywr 
Cr: Ortmann Bedarujib Qenr ry or 
Que @ GQitburtscr ALII 
Drruğuig Srv -Qritani gs. 
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The question for consideration is whe- 
ther the part of the decree of the Pan- 
chayat Court extracted above satisfies 
the requirements of section 46, 


6. The distinction between a judgment 
and a decree, as found in the Civil Pro- 
cedure Code, has not been maintained 
under the Village Gourts Act. Nowhere 
in the Village Courts Act, is there a 
reference to the judgment in a suit or 
proceeding befcre the Panchayat Court; 
Section 73 of the Village Courts Act, 
provides for revisions to the District 
. Munsif from the proceedings of village 
Courts. The grounds on which such 
revisions are entertained are : (1) cor- 
ruption, gross ‘partiality or misconduct 
of the Village Court; (2) its having ex- 
ercised a jurisdiction not vested in it 
by law, or otherwise acted illegally or 
with material irregularity; and (3) the 
decree of order being clearly unjust. 
It is therefore seen that one of the grounds 
on which a revision petition could be 
maintained is that the decree or order 
is clearly unjust. Whether a decree 
is unjust or not cannot be found without 
looking into the grounds on which it 
is based. That is evidently the reason 
why section 46 requires the reasons to 
be given in support of such decision. 
The order extracted above, beyond 
stating that the parties (plaintiff and 
defendant) were examined, does not 
state whether the plaintiff ’s or defen- 
dants’ evidence is acceptable or not 
acceptable, No reference is made as 
to whether any documentary evidence 
was filed. I have also looked into the 
notes paper and the docket sheet and 
I do not find any record of the members 
having looked into any document before 
arriving at the decision. It is no doubt 
true that the members of the Panchayat 
need not give elaborate reasons in support 
of their conclusion, but there must be 
some indication that they applied their 
minds to the contentions of the parties. 
The statement in the decree, that the 
parties were examined, cannot be said 
to comply with the. requirements of 
section 46. . 


4, Order 20, rule 4, Civil Procedure 
Code, in the Presidency Small Causes 
Courts Act, makes a distinction between 
the judgment of Courts of Small Causes 
and the judgments of other Gourts, The 
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judgment of a Court of Small Causes 
need not contain more than the points 
for determination and the decision there- 
on. Evenso, Jagadisan, J., in K. S. R. 
Acharya v. Mrs, Halima Meeran}, held that 
a judgment in a New Trial Applica- 
tion by the learned Judges of the Court 
of Small Gauses, which ran: 


“ Heard, there is no question of law; dis- 
missed ” is no judgment at all. Of course, 
under the Presidency Smal! Causes Courts 
Act, Order 20, maintains the distincticn 
between a judgment and a decree. If 
section 46 had omitted to state the words 
“and the reason for such decision’’, there 
will be no scope for any argument. But 
by the insertion of those words in sec- 
tion 46, the requirements of a judgment 
are incorporated jn secticn 46. as it were 
and some material indicating the. reasens 
for the decision should also be stated 
as forming part of the decree of the 
Village Court as required by section 46. 
As I observed earlier, there is po such 
indication in the decree of the Village 
Court and the learned District Munsif, 
in dismissing the revision petition filed 
under section 73 of the “Village Courts 
Act, acted in the exercise of his juris- 
diction with material irregularity. 
8. In the result, the revision petition 
is allowed and the -matter remitted 
to the Village Court for further dis- 
posal in accordance with the- above 
observations. 2 ee 
S.J. —-—— _ Petition allowed 
and matter remitted, 





1. (1962) 2 ML.J. 443: LL.R. 1963 Mad 
905: A:1.R. 1963 Mad. 87. 
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IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


Present :—V. V. Raghavan, F. 
Deivasigamani Udayar .. Petitioner” 
U. 


Rajarani Ammal .» Respondent, 

Hindu Adoptions . and Maintenance Act 
(XXXII of 1956), section 18—Sutt for main- 
tenance—Application for interim maina 
tenance—Absence of provision in Statute— 
‘Whether Gourt can grant interim {main- 
tenance—Inherent powers of Gouri—Givil Pro- 
cedure Gode (V of 1908), section 151. | 


Bearing the general principles in view, 
namely, that the ‘acts of Gourt including 
its delays ought not to prejudice and 
cause hardship to any party, the power 
to ‘make an interim order is implicit, 
ancillary anda necessary  corrollary 
of the power to entertain a suit and pass 
final orders therein, The mere fact 
that section 18 of the Hindu Adoptions 
and Maintenance Act, does not make a 
provision for granting interim ‘main- 
tenance’ cannot negative the -claim for 
interim maintenance. The civil Gourt 
has juristiction to grant interim main- 
tenance, > - [Para, 3.] 


Cases referred to: 


Abdul Rahman v. Tajunnissa Begum, 1.L.R. 
(1953) Mad. 992 : (1952) 2 M.L.J. 
846: A.I.R. 1953 Mad. 420; Muniammal 
v, Ranganatha Nayagar, A.1.R. 1955 Mad. 
571; Swarnambikai ‘Motor Service v. Wahita 
‘Motor Service, (1960) 2 M.L.J. (S.N.) 12. 


Petition under section 115 of Act V of 
‘1908 praying the High Court to revise 
the order of the Court of the Additicnal 
Subordinate Judge, Guddalore and 
passed in I.A. No. 331 of 1971 in O.S. 
No. 288 of 1970, dated 29th March, 
1972. 


R. S. Venkatachari, for Petitioner. 
M. N.. Sundararajan, for Respondent. 


The Court made the following 


OrpEr—The--husbard who has. been 
directed to pay ‘interim matmtenance 
to his wife is the petitioner herein. 
ee  ——<—_eeee 


*C.R.P. No. 1050 of 1972. 
15¢h December, 1972, 


DEIVASIGAMANI UDAYAR P. RAJARANI AMMAL (Raghavan, ifs) 
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The wife filed O. S. No. 288 of 1970, 
in the Subordinate Judge’s Court, 
Cuddalore, under section 18 of thë Hindu 
Adoptions and Maintenance Act, 1956, 
against her husband for separate resi- 
dence and maintenance on the ground 
that she and the defendant were 
leading a happy married life till the 
beginning of 1969, that the defendant 
unlawfully contracted a second marriage 
on 18th June, 1970, that she preferred 
a complaint under section 494, Indian 
Penal Gode, in G.G. No, 290 of 1970, 
before the Sub-Divisional Magistrate, 
Villupuram, and the respondent was 
convicted for the offence of bigamy and 
that ever since the husband has been 
adopting an unnatural attitude and is 
extremely antagonistic in his behaviour 
towards her and that it is practically 
impossible for her to live with her hus- 
band any longer. , On these alle gations, 
the wife claimed maintenance at Rs, 1,000 
a month, She also. filed I.A. No. 331 
of 1971 for interim maintenance at the 
same rate, The husband in his counter 
contested the claim of the wife for 
separate residence and maintenance and 
he also contended that she is not en- 
titled to interim -maintenance and that 
in any event, the claim of Rs,1,0co made 
against him is arbitrary, and excessive, 
The learned Subordinate Judge allewed 
the application of the wife and directed 
the defendants to pay interim main- 
tenance at Rs. 250 per month. Against 
this order the present. revision petition 
is filed by the husband. 


2. Sri R. S. Venkatachari, learned 
Counsel for the petitioner ccntends that 
no interim maintenance could be ordered 
in a suit for maintenance under section 
18 of the Hindu Adoptions and Main- 
tenance Act, 1956. In support of his 
contention he relicd upon the recent judg- 
ment of a Division Bench of the Andhra 
Pradesh High Gourt in Garivellt Appanna 
v. Gorivalli Seethamma1, Ghinnappa Reddy, 

„ who delivered the judgment on behalf 
of the Bench in the said case held that 
inherent powers of Gourt recognised 
by section 18, Givil Procedure Gode, 
cannot be extended to substantive 
rights of the parties and that in 
an interloucutary application upon 








1. AJI.R., 1972 Andh, Pra, 62, 
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matters awaiting adjudication in the suit 
no interim. provision could: be made. 
In the result the learned Judge held ‘that 
where the suit is for maintenance under 
section 18 of the Act, no order of interim 
maintenance could. be.. made.. The 
learned Judge further referred to sec- 
tion 18 of the Act and held that the 
Said provision cr any other provision 
does not authorise the award of interim 
maintenance pending’ determination of 
to maintenance which is in- contest 
in. the suit, The . facts in the above 
case are that in answer to the wife’s 
application for maintenance,. the hus- 
band contested the very right to: main- 
tenance in the suit and in the circum- 
stances the learned Judges held that 
no interim maintenance could be 
ordered. .The learned Judges referred 
toa decision of this Gourt in Abdul Rahman 
v. Tajunnissa Begam}, the decision of a 
Division- Bench consisting of Rajamannar, 
G..J., -and- Venkatarama Aiyar, J. 
Venkatarama Aiyar, J., who delivered 
the Judgment on behalf of the Bench 
observed at page 421 as follows : 


“ Thus there is overwhelming 
authority for the position that when 
the claim made in the plaint is con- 
tested, the, Gourt has no, inherent 
jurisdiction: to grant relief until, that 
. Claim is determined on its merits and 
. that can only be by the final hearing 
in the suit. To grant any relief in 
an interim application, .would be to 
grant the relief which can. properly 
be granted only by the ultimate deter- 
mination in the suit and the decree 
following thereon.’ Tke -Civil ` Prc- 
cedure Gode confers certain powers, 
‘on the Gourt to grant relief in interim 
proceedings such as for example, 


‘power: to issue injunctions, attach- 
ments before judgments or fappoint- 
“ments of Receivers: Where such a 


relief is claimed the Code prescribes 
the conditions ön which such relief 
‘could be granted. But apart from 
such powers, there is no inherent. 
jurisdiction in  Gourts to grant in- 
terim relief ‘ which properly- ought: to 
‘be ‘granted only by the decree after 
determination of the points in con- 
troversy. We are accordingly > of 





1, (1952) 2 M.L.J. 846:1.L.R. (1953) Mad. 
992: A.I.R. 1953 Mad, 420, oe 


THE MADRAS LAW JoURNAL REPORTS. 


{1973 


-~ opinion that thé order of the. learnéd 
Judge granting interim . relief in the 
suit in which the claim of the plaintiff 
is hotly contested; was without juris- 

© diction, In the- result; the appeal will 
be allowed and the order of the learned 
Judge will be set aside,” ie 


In that case ‘also the- husband ‘dénied 
the marriage and his liability to main- 
tain the wife ‘and this circlimstance 
explains the ultimate conclusion of’ the 
learned Judges in refusing ‘to order 
interim maintenance pending ‘the. suit, 
The ‘next decision refirred to is K'S. 
Subramania Iyer v. ‘Padmavathi Ammal}, 
where a single Judge cf thé Travanccie- 
Gochin High Court ordered interim 
maintenance’ on the _ admission ` of the 
parties, In Muniammal v.° Ranganatha 
Nayagar*, “Ramaswami, J., referring to 
Abdul Rehman v. Tajunnissa Begum?, held 
that the said decision cannot be consi- 
dered as an authority refusing’ interim 
relief in all cases of maintenance or 
partition etc., where vague and general 
allegations are made denying the plain- 
tiff’s claim. In the case before Rama- 
swami, J., the marriage was not,disputed. 
Under those circumstances, the learned 
Judge held that the decisicnygin Abdul 
Rahman v. Tajunnissa Begum, is not an 
impediment in granting intcrim main- 
tenance in all cases'where the’ plaintiff, 
(the wife) has established a substantial 
prima facie case and if her status and right 
to claim relief ‘are’ not: hotly. contested 
with a wealth of details, ‘volume’ ‘of 
prima- facie’ evidence, documentary” or 
circumstantial, In  Basavarajappa v. 
Basavannappa*, which related to a son’s 
claim against the father for maintenance 
and the father’s denial that the. plaintiff 
was his son, the claim for interim mainte- 
nance by the ‘son was negatived, - Simi- 
larly in Venkatarathnam.v, Kamala’, where 
the wife claimed interim maintenance in 
a svit for maintenance as no prima facie 
case Was established and the claim was 
hotly contested by the husband, interim 
maintenance Was negatived.’ In Jain v, 
Jain’, this question ` was considered 


1,’ ALR. 1954 Tray, Co, 123. 
2. ALR. 1955 Mad. 571, =. oe a 
3. (1952)2 M.L.3. 846: 1:L.R. (1953) Mad. 
992: A.LR. 1953 Mad. 420. 
4, A.LR. 1959 Mys. 152, 
5. ALR. 1960 Ori. 157, 
. 6. ALR, 1968 Ca], 405, 
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elaborately. The head note in the said 
judgment brings out the ratio of the 
decision. The head note is as follows: 


‘ The Gourt can pass an order granting 
interim maintenance to the wife while 
the suit for arrears of maintenance 
and future maintenance instituted by 
her is pending, when the wife succeeds 
in establishing a prima facie case with 
overwhelming documentary evidence 
: in the handwriting of the husband 
describing or addressing her to be a 
wife. Mere denial of relation with 
plaintiff unsupported by any evidence 
on behalf of the husband as opposed 
to assertion by the wife supported by 
corroborative photographic evidence 
and corroborative documentary evi- 
dence in the handwriting of the husband 


tilts the scale in favour.of the-wife and _ 


proves the prima facie case which 


. merits interim relief in favour of the . 


wife in aid of the suit, When the 
jurisdiction of the Court is attracted 
by filing a suit, the Court has power 
to make interlocutory orders in aid 
of the suit. Denial of status does not 
take away the jurisdiction of fthe Court. 
Interim maintenance is not an act of 
extrcisg of inherent jurisdiction. 
Interim maintenance is granted as 

_ an interlocutory relief in the suit”. 


g. In the present case, it is clear that 
the plaintiff and the defendant are 
husband and wife, That they were 
living together amicably until shortly 
before the suit is not in dispute, What- 
ever may be the ground urged by the 
plaintiff in support of her claim for 
. maintenance, the status of the parties 
being admitted, the grant of mainte- 
nance ultimately is a matter of course, 
Bearing the general principles in view 
namely, the acts of Gourt including its 


.|delays ought not to prejudice and cause . 


hardship to any party, the power to 
make an interim order is implicit, ancil- 


- -llary and a necessary corrollary of the 


power to entertain a suit and pass final 
orders therein. In that view, I consider 
that the order providing interim main- 
tenance to a wife in a suit for main- 
tenance is justified. The mere fact that 
‘|section 18 of the Act does not make: a 
provision for granting interim main- 
tenance cannot negative the claim for 
interim maintenance. In dealing with 
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the pcwers of the Appellate Tribunal 
under the Motor Vehicles Act, where a 
contention was raised that the Appel- 
late Tribunal has no power to grant 
interim relief as there is no specific 
provision in the enactment itself, 
Rajagopala Aiyangar, J.,in Stwarnambikat 
Motor Seroice v. Wahita Motor Servicet, 
upheld the power of the Tribunal and 
held that even to cases before Tribunals 
exercising quasi-judicial powers, the 
power to grant interim relief always 
exists, This is an a fortiori case where 
the question arises in a suit in a civil 
Court. I therefore consider that the 
absence of a specific provision in the 
Hindu Adoptions and Maintenance Act, 
1956, is immaterial and that the civil 
Court has jurisdiction to grant interim 
maintenance, 


4. Sri R. S. Venkatachari, learned 
Counsel for the petitioner contends that 
the quantum of maintenance of Rs. 250 
is high. The learned Subordinate Judge 
has exercised his discretion in fixing the 
quantum of maintenance at Rs. 250 and 
I am not inclined to interfere with ‘that 
discretion., The suit is of the year 1970. 
I direct the Subordinate Judge to dis- 
pose of the suit before the closing of the 
Court for summer recess, There will 
be no order as to costs, 


S.J. Petition dismissed, 


IN THE HIGH COURT OF JuDI- 
CATURE AT MADRAS. 


PRESENT :— T: Venkatadri, F. 


The Motor Owners Mutual Insurance 
Co., Ltd., Madras-1. Petitioner” 


v. 


The Madras State Electricity Board 
represented by Superintending Engi- 
neer, Vellore Electricity System, 
Vellore and others. Respondents. 


Motor Vehicles Act (IV of 1939), section 96 
(2)—Scope—Damages to lamp  post— 
Insurance Gompany made ad hoc party— 
Decree against the owner of the vehicle, 
the driver and transferee from owner not 
executable against Insurance Company, 


Section 96. (2) of the Motor Vehicles 
Act deals only with death or bodily 
-_—— 


T. (1960) 2 M.L.J. (S.N.) 12 
*CR.È, No; 826 of 1983, 


28th February, 1966. 
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injury of the person insured and not 
with damage caused to property. Hence 


any decree passed against the owner of” 


the vehicle, the driver, and the tran sferee 
of the vehicle from the owner for damage 
caused to property, cannot be executed 
against the Insurance Company. 
l 7 ‘[Para, 2]. 


Petition under section 115, Act V of 1908 
‘praying the High Court to revise the 
decree of the QGourt of the Subordi- 
nature Judge, .Vellore dated 25th 
September, 1962 and passed in A. S. No. 
43, of 1962 (O.S. No. 460 of 1950 of the 
' file of the D.M.C., Tiruvannamalai). 


Mois. Sundarrajan, Sivaswamy, for Petitioner. 
. G. Ramanujam, for Respondent I, 

Y. Balakrishna Iyer, for Respondent 4. 
The Court delivered ‘the following 


Juvement.—The only question that 
arises for my consideration in this revi, 
sion petition is whether the Insurance 
Gompany is also liable to pay compensa- 
tion in a suit filed by the Madras Electri- 
city Board for the recovery of a sum of 
` Rs. 165 from all or any of the defendants 
for the damage caused to the plaintiff’s 
electric lamp post in Anaikatti street in 
Thiruvannamalai Town on a2ist July, 
‘1958 by a motor lorry, driven by the 
first defendant. The second defendant 
is the owner and the third defendant 
is said to have purchased the lorry from 
thesecond defendant. Thefourthdefendant 
is an Insurance Company (petitioner 
herein) with whom the second defen- 
dant had‘ insuréd the vehicle. The 
learned District Munsif recorded the 
fourth respondent as an ad hoc party 
. under- section 96 (2) of the Motor 
Vehicles Act ‘and held. that the decree 
against the insured person might be 
` executable against the insurer after judg- 
“ment. The apveal preferred by the 
‘fourth defendant failed. Jt is against 
- this part of the order the fourth defendant, 
‘Insurance Company has, preferred this 
- revision. ` 


2. I am of opinion that.the orders of 
the Gourts below making the fourth 
` defendant also liable are not in accordance 
with law. Section. 96 (2) deals only 
with death or bodily injury of the person 
insured and not with damage caused to 
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property. The Courts below cannot direct, . 
that any decree passed against defen- 
dants 1 to 3 will also be executable 
against the Insurance Company. 


3. This Civil Revision Petition is allowed 
accordingly. 


No costs, 


P.S.P. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P. S, Kailasam, F. 





P. L. Subramaniam. Chettiar 
. Petitioner” 


Ue 
P. L. Uthaman Chettiar 


Respondent. 


Madras Gourt-Fees and Suits Valuation Act 
(XIV of 1955), sections 7, 25 (b)—Valuation 
—Suit for declaration of title ta immovable 
property—Motor and pumpset attached- to land 
— Need not be separately valued—Valuation of 
land includes the machinery. l 


The motor and the pumpset which is 
attached to a land for the epurpose of 
enjoyment of the land cannot be required 
to- be separately valued. If the 
motor and pumpset is imbedded on 
earth and attached for the permanent 
beneficial enjoyment ofthat to which it 
is attached, that is the land, then it 


.has to be considered as part of. the 


immovable property and the valuation 
of the land would include the machi- 
nery which would form part of. the 
immovable property. Even though the 
relief is valued only as regards the land, 
the rel:ef would cover what is embedded . 
on the land and intended for the per- 
manent beneficial enjoyment of the land. 
It is unnecessary to pay Court-fees on the 
value of the engines and pumpsets. 


[Para 4.) . 


Petition under section .115 of Act 
(V of 1908), praying the High Court to 
revise the order of the Court’ of: the 
District Munsif of Palani, dated 3rd July 
1972 and made in check slip in Q. S. 
No, 466 of 1970. l 





*C.R,C. No, 1728 of 1972, E. i 
i a 17th November, 1972. 


IJ SUBRAMANIAM CHETTIAR 2. UTHAMAN CHETTIAR (Kailasam, 7.) 


K. Sarvabhaumin, for Petitioner. 


K. S. Bhakthavatsalu, amicus curiae, for 
Respondent. a 


The Court-made the following 


ORDER :—This petition is filed by the 
plaintiff against the order of the lower 
Court directing the plaintiff to value 
separately the two 5-horse-power motors 
and two 7-horse-power motors and pump- 
sets which are in the land for which the 
relief of declaration of plaintiff’s title to 
the property is prayed for, In the 
plaint the particulars of the lands are 
given to which the reliefis asked for. In 
paragraph 15 it is stated that the suit is 
laid for declaration of plaintiff’s title to 
the suit property and as a consequential 
relief thereof for permanent injunction 
restraining the d-fendant, his men and 
agent from in any way interfering with 
the plaintiff’s peaceful possession and 
enjoyment of the suit property. There 
are 10 items Of suit property. As regards 
items 3 and 7, it is stated that in item 3 
there is a-well with 5-horse-power electric 
motor pumpset in S. No.113 and in 
item 7 therels a well with 5-horse-power 
electric motor pumpset in S. No. 132. 


Tt is further stated that there are thulai, 


thotti, vari, voikkal and with all its 
appurtenant rights in all the wells. The 
Court-fes examiner issued a check-slip 
requiring that the valuation in the suit 
should be revised to include the value 
of the pumpsets, motors, etc. The matter 
was argued before the District Munsif, 
Palani. The learned District Munsif held 
that the pumping installations are 
imbedded in earth and therefore are 
immovable properties and they shou'd be 
valued separately and Court-fee paid 
forthem. The petitioner has questioned 
the liability to pay Court-fee separately 
on the engine and pumpsets. 


2, Sec'ion7 of the Madras Court-fees 
and Suits Valuation Act, provides the 
mode of determination of market value. 
Section 7 (2) requires that market value 
of land in suits falling under section 
25 (6), with which we are concerned, 
and the other sections mentioned therein, 
shall. be deemed to be where the land 
is ryotwari land—thirty times the survey 
assessment on the land. It is common 
ground that section 25 (b) is the section 
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that is applicable and the market valu 
to be arrived at for the purpose of 
paym*nt of Court-fees is 930 times the 
survey assessment On the land. Section 
25 (b) requires that in a suit for a 
declaratory decree or order, whether 
with or without consequential relief, 
where the prayer is for a declaration 
and for consequential injunction and the 
relief sought is with reference to any 
immovable property, fee shall be 
computed on—one-half of the market 
value of the property or on rupees 
three hundred, whichever is higher. 


ge That the land for which the relief 
of declaration is prayed for is an 
immovable property and the Court-fee 
is payable under section 25 (b) is not in 
dispute. As alieady stated, the relief 
is ‘* declaration of plaintiff’s title to suit 
property and a consequential relicf 
therein for a permanent injunction 
restraining the defendant from interfer- 
ing with his peaceful possession and 
enjoyment of the suit property ’’. So far 
as the relief is concerned, it is strictly 
confined to immovab’e property, that 
is land, and the valuation as given by 
the plaintiff is correct. The question 
arises as to whether the electric motor 
ənd pumpset which is attached to the 
land should be separately valued. In 
the way in which relief is aked for, it 
is not n€cessary to separately value the 
electiric motor and pumpset, This may 
be enough to dispose of the petition, 
butin order to obviate any difficulty 
as to relief relating to the electric motor 
and pumpset in the absence of valuing it 
separately, the position may be examined 
a little further, 


4. The scheme of the Madras Court- 
fees and Suits Valuation Act, is to 
follow a particular method in arriving 
at the ma ket value with regard to the 
land, that is, in the case of ryotwari 
land 30 times the survey assessment on 
the land; in the case of land in an 
€state under the Madras Estates Land 
Act, 30 times the land revenue payable 
on the Jand under section 23 of that 
Act, but if a ryotwari settlement has 
since been effected in pursuance of 
section 22 of that Act, 30 times the 
assessment as so fixed ; in the case of 
land under the Madras Estates Land 
(Third Amendment) Act, (XVIII 
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.of 1936), 30° times `the rent 
payable for the land as fixed under the 
Madras Estates Land (Reduction of 
Rent) Act; and where the land is an 
estate separate mode of valuation is 
given. So also the land in a minor inam 
and land in an inam village is to be 
valued at 30 times the rent payable: in 
the respective cases, Thus it will be seen 
that the value is arrived at on the 
multiple of the assessment on the land 
and the assessment would vary according 
to whether the land is a wet, garden or 
dry land. In the case of wet land with 
direct flow facilities it will not be open 
to the State to contend that apart from 
` the value of the land which is 30 times 
the assessment, the value should be fixed 
for the facility of direct flow of water 
to the land. The installation of ' arp 
engine and pump set would not make 
things different. The motor and the 
pumpset which is attached to the land 
for the purpose of enjoyment of the Jard 
cannot be required to be separately 
valued. If the motor and pump- 
get is embedded on earth and attached 
for the permanent beneficial enjoyment, 
of that to which it is attached, that is 
the land, then it has to be considered 
as part of the Immovable property and 
the valuation of the land'would include 
the machinery which would form part 
of the immovable property. In this 
view, the ‘contention of the learned 
Counsel for the petitioner that even 
though the reliefis valued only as regards 
the land, the relief would cover what 
is €mbedded on the land and intended 
for the permanent beneficial enjoyment 
of the land has to be accepted. It is, 
therefore, unnecessary to pay Court-fee 
on the value of the engines and pump- 
sets, 


g. This petition is allowed and the 
order of the lower Court requiring the 
petitioner to pay additional Court-fee is 
Set aside. I place on record the assistance 
rendered by Thiru K. S. Bhakthavatsalu, 
aS amicus curiae. 


S. J. 


Petition allowed, 
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IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. 


PRESENT :—V. V. Raghavan, F. 


Ramudu Mudaliar, Appellant. * 


D.. 
Elammal (died) and others Respondents, 


Hindu Law— Joint family—Suit for declaration 
of tile—Purchase of property by amember of 
the joint family—Presumption—Acqutrer to 
establish that it was his own: ` 


When a family continues to be a joint 
family, there is no reason . why the 
purchase by a member in a revenue 
auction should be exclusively for himself 
and notfor and on behalf of the 
family of which he wasa member, It 
is of course, open toa member of a 
joint Hindu family to acquire property 
in his own name. But the acquirer has 
to establish that the money for the pur- 
chase did not come .from the joint 
family funds but that it was his own, 


[Para. 7.] 


Appeal against the decree of the Court 
of the Subordinate Judge, Chingleput in 
Appeal Suit No. 317 of 1966 preferred 
against the decree of the Gourt of the 
Additional District Munsif of Chingleput 
in Original Suit No. 378 of 1964. -> 

B. Lakshminarayana Reddy and 
G. Kathirvelu, for Appelant. 


The Court delivered the following 


JuDGMENT.—The defendant isthe appel- 
lant. The suit is for a declaration of 
the plaintiff’s title to the suit property 
and for an injunction restraining the 


defendant from interfering with her 
possession, 

2, The plaintiff’s case is that she 
purchased the suit property under a 


registered, sale deed dated 7th December, 
1949, from one Vasudeva Gramani, who 
was the previous owner of the property, 
that ever since the purchase, she has been 
in possession of the suit property and 
none else has any interest in the same, 
that the said property issituate in an 
pet Se eee 


* S.A. No. 1100 of 1968 
26th September, 1972, 


Y) . RAMUDU MUDALIAR 0. ELAMMAL (Raghavan, 7.) 


erstwhile zamindari, which was taken 
over by the Government,’and the 
patta for the suit property, prior 
to the taking over by the Government, 
stood in the name of Vasudeva Gramani, 
her vendor, that later after the Zamin 
was taken over by the State of Madras 
the plaintiff -was granted a- patta : and’ 
subsequent to the taking over of the 
Zamin by the State of Madras the 
plaintiff has been paying kist for. -the 
suit land and continues to be in possession- 
of the same, that the defendant has no 
interest in the suit property, and that 
he has no title to any part of the suit 
property and his interference with her 
possession is unlawful and illegal and 
the present suit was filed for the reliefs 
mentioned above. 


3. The defendant filed a written state- 
ment contending that the suit property 
originally did not belong to Vasudeva 
Gramani exclusively, but it belonged to 
four brothers, Vasudeva Gramani, Nanda- 
gopal Gramani, Nataraja Gramani and 
Rajaram Gramani, each having an 
equal share, that Vasudeva Gramani was 
not the exclusive owner and that 
the plaintiff is not entitled to anything 
more than what her vendor was entitled 
to. Thefurther defence raised is that 
the purchase of the suit property from 
Nataraja and Rajaram on {2th April, 
1965, was for valuable consideration, 
that he was put in possession of half 
of the suit property, that from that 
day onwards the plaintiff and defen- 
dant were in possession of the pro- 
perties in equal shares, that the plain- 
tiff admitted the right and title of the 
defendant, that the defendant is enjoy- 
ing the eastern half while the plain- 
tiff is enjoying the western half and in 
the circumstances the plaintiff has no 
cause ofaction and that the relief by 
way of injunction cannot be granted. 


4. The trial Court dismissed the suit 
holding that the suit property was the 
joint family property of Vasudeva, 
Nandagopal, Nataraja and Rajaram, 
that Exhibit B-: under which the 
defendant claimed title was a genuine 
document and that consequently the 
defendant would be entitled to the 
eastern half while the plaintiff would be 
entitled to the western half of the suit 
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property. However, the learned trial 
Judge, erroneously dismissed the suit. 


. The plaintiff filed A. S. No. 317 of 
1966, to the Subordinate Judge of Ching- 
leput. The learned Judge held that Vasu- 
deva Gramani was the soleexclusive owner 
of the suit property and that 
consequently the plaintiff was entitled 
to the entirety of the property and 
that she wes put in possession of the suit 
property as per Exhibit A-2 in 1949. 
The learned Judge further held that 
Exhibit B-1 would not convey any title to 
the purchasers. The learned Judge also 
observed that the Revenue Authorities 
had granted a fair patta Exhibit A-5 in 
1962 in favour of the plaintiff, although 
the defendant had also applied for 
patta. This circumstance was also taken 
note of by the learned Judge. In the 
result, the plaintiff’s appeal was allowed 
and the suit decreed as prayed for. 
The defendant has filed the above second 
appeal, 


6. When the case was taken up for hear- 
ing, a memo, of compromise entered into 
between the parties was filed into Court. As 
the plaintiff died during the pendency of 
the second appeal the legal representatives 
of the plaintiff were brought en record. 
As some of the legal representatives are 
minors represented by their guardian 
I had to scrutinise the compromise and 
as I considered that the compromise 
might not be beneficial to the minors. 
I directed the second appeal to be 
heard on merits, 


n. The learned Counsel for the appel- 
lant attacks the finding of the appe'late 
Judge that Vasudeva Gramani, was the 
so'e exclusive owner of the property. 
The contention of the learned Counsel is 
that the purchase by Vasudeva Gramani, 
Was not in his individual capacity, but 
on behalf of the joint family, that the 
family. continues to be joint and 
that there is no partition in the family 
and in this connection Exhibits B-4 and 
B-5 were referred to. The materials on 
record show that Vasudeva Gramani, 
was a member of the joint family con- 
sisting of himself and his three younger 
brothers, Nandagopal, Nataraja and 
Rajaram. ‘The property appears to have 
been purchased in the name of Vasudeva 
Gramani, some time prior to 1949, before 
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the estate was notified and taken over 
by the,Government, ‘When the family 
continues-to be - the ‘joint family, there 
is nO-.reason why this: purchase by 
Vasudeva Gramani, in a revenue- auction 
should bz exclusively for himrelf and 
not for:and on behalf of the family of 
which he was a member, It is, of 
course, open to a member of a joint 
Hindu family to acquire property in his 
own: nam?. But the acqu'rer has to 
establish that the fund- for the purchase 
did not come fiom the joint family fund 
but. that it was his own. There is no 
material here to show that the purchase 
by Vasudeva Gramani,in the revenue 
auction was out of his own funds and 
therefore the presumption that an acqui- 
sition by the head of the joint family 
should be. for the family has to be 
accepted, If the purchase by Vasudeva 
Gramani, was on behalf cf the family, 
the sale. by him to the pla‘ntiff would 
not convey anything more than what 
he was entitled to and none of thé other 
members joned in the sale deed in 
favour of the plaintiff nor was it shown 
that he was acting as the head of the 
family. I find that two of the four 
brothers Nataraja and Rajaram . sold 
their half share in: the suit property on 
12th April, 1965, under Exhibit B-r in 
favour of the defendant. Taking all the 
circumstances together I consider that 
the defendant’s title to a half share in 
the suit property has been made out. 
Further one other circumstance may 
also be noticed that the plaintiff and 
the defendant have béen in possession 
and enjoyment of their respective half 
shares from 1955. ‘The plaintiff is in 
enjoyment of the western half and the 
defendant is in enjoyment of the eastern 
half. . ` 


8. In the result, the decree of the trial 
Court is modified and the plaintiff will 
be entitled to the western half of the 
suit property and the defendant to 
eastern half of the suit property. To 
this extent, the second app€al is allowed. 
The parties will bear their respective 
costs throughout, No lJeav-. 


S.J. Appeal allowed. 
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IN THE HIGH COURT OF JUDICA-. 
TURE AT MADRAS. 0 soo 


(Special Original Jurisdiction.) ` j 
PRESENT: —T. Ramaprasada Rao, J. 

D. Manjunatha Rai —... Petitioner* 
b m 


The Board of Revenue, P. W. D. 
Buidings, Chepauk, Madras-5 _ l 
_ «+ Respondent,’ 


Indian Stamp Act (II of 1899), sections 31 
32, 57 (1)—Dzed without stamp sent to 
Gollector for opinion as to stamp fee payable 
—Order of the Gollector adjudicating on the 
subject-matter—Document ‘presented for regis- 
tration with the stamp fee as per Collector’s 
order—Document impounded—Whether valid 
—Question of law. 


The .power of the Collector under the 
Stamp Act as the original authority to 
express an opinion as to the quantity of 
the stamp duty payable on an instru- 
ment is a statutery power duly vestcd in 
him and such power has to be exercised 
by him when he is called upon to do so, 
If the instrument is unstamped, the only 
possible way he could act under sections 
31 and 32 is by determining the stamp 
duty payable on the’ instrument and 
consequently cxercise an cpinicn on the 
subject by stating that the instrument 
would fall under one or the other of the 
Articles of the Stamp Act. This opinion, 
in so far as the instrument is concerned, 
is undoubtedly an ‘order.of the Collector 
made in his jurisdicticn under sections 31 
and 32 of the Stamp Act. [Para, 2.] 


If the Gollector so enters upon his duties 
under sections 31 and 32 of the Stamp 
Act and expresses his opinion as to the 
Article whieh is attracted in a particular 
case and also determines the duty payable 
under that Article over the instrument 
brought to’ his notice, then, if the appli- 
cant follows up the said opinion by 
stamping the instrument in accordance 
therewith, in the eye of Jaw, and in parti- 
cular under the provisions of the Stamp 
Act, the instrument must be deemed to 
have been properly stamped. There is 
ee SS 
*W. P. No. 2484 of 1971. 
Sth December, 1972. 
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a finality, at any rate, at that stage, to 
the subject, viz., whether the instrument 
has been properly and duly stamped under 
the Stamp Act. In such circumstances, 
if the document which has suffered a duty 
as above, is produced before any officer 
who is perforce compelled to look into 
it'or before a registéring officer who is 
obliged to register it, then he cannot have 
a second look into the duty paid on the 
instrument and take up the responsibility 
of a second adjudicaticn over and above 
that undertaken and‘ adjudicated upon 
by the Collector under sections 31 and 32. 


[ Para, 3-] 


Whether there was an adjudication with- . 


in the meaning of ‘sections 31 and 32 
and whether the opinion expressed by the 
Gollector in his ‘proceedings is an ‘order’ 
as is popularly and legally understood 
and whether that'order is final within 
the compass of the Indian Stamp Act, 
are all questions of law. { Para. 5.] 


Cases referred to :— 


Government of U.P. v. Raja Md, Amit 
Ahmad Khan, (1962) 1 M.L.J. 1403 
Banarasi Dass Asherwalia. v. ‘Chief -Con- 
trolling Revenue’ Authority, (1968) 2-S.C.]J. 
280: (1968) 1 S.C.R. 685: A.I.R. 1968 
S.C. 497. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of mandamus directing the 
Board of Revenue to state a case under 
section 57 of the IndianStamp Act, on the 
questions. of law arising: out of the pro- 
ceedings of the Board of Revenue, made 
in Ref. LI 6488 of 1970, dated 13th May, 
1971. . 


T.P. Radhakrishnan, for Petitioner, 


T, Sathiadev, Assistant 
Pleader, for Respondent, 


The Gourt made the following 


OrvbER:—The petitioner is seeking for a 
writ of , mandamus directing the Board of 
Revenue to state a case under section 57 
of the Indian Stamp Act, on the questions 
of law which, according to the petitioner, 
do arise in the Board’s Order, dated 13th 


Government 


May;.1971. -The petitioner’s case is that,. 
in 1947 he purchased a-property of an.. 


extent of 27 grounds with buildings there- 


on in Madras, for a substantial conside- 
ration, a part of which was provided for 
by his. wife, as is demonstrable by the 
various events that took place at or about 
the time of the purchase of the prceperty 
for securing the sale price, It is said that 
the petitioner’s wife mortgaged her own 


property and contributed towards the 


price of the property. In or about 1970 
the petitioner decided to relinquish and 
release his interests over a portion of 
the said property, viz., an extent of 10 
‘grounds which, ever since the purchase, 
was in the possession of the petitioner’s 
wife and who, with her own funds, did 
put up a superstructure thereon as well, 
In order to confirm and confer a better 
title to the petitioner’s wife an instru- 
ment of release was prepared by the 
petitioner in and by which he expressly 
released and relinquished his interests 
over the part of the property so as to 
make the petitioner’s wife’s title to the 
property more perfect. This release 
deed which was not stamped was for- 
warded to the Collector of Madras for 
obtaining an Opinion from him under 
section 31 of the Indian Stamp Act, as 
to what was thestamp fee which ought 
to be paid on the instrument. The 
Collector, by his order dated 21st- April, 
1970, adjudicated on the subject-matter 
and held that the deed of release for- 
warded by the petitioner was liable to 
stamp duty under Article 55 (6) of the 
Indian Stamp Act as a release deed, 
pure and simple. After having secured 
Such an adjudication, the petitioner pre- 
sented the said document for registration 
before the Sub-Registrar of Assurance, 
who felt a doubt about the stamp-duty 
paid on the instrument and therefore, 
impounded the same under section 33 


- Of the Act. After having impounded the 


said document under the Stamp Act, the 
Sub-Registrar referred the matter to the 
District Registrar who was of the opinion 


. that the document had to bear the stamp 


payable on a sale deed and that the 
stamp fee paid as if it was a release 
deed was not proper, The petitioner 
took up the matter in appeal before the 
Board of Revenue, who was the Chief 
Controlling Revenue Authority. He took 
up the contentions before the Board, 
The first was that neither the Sub- 
Registrar of Assurances, had the requisite 
authority to impound “a document which 


_ 


‘the matter. 


„pending 
“When the reference was sought and also 
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was adjudicated upon by the Qollector 
of Madras as th? statutory ‘authority 
for giving an opinion On such matters 
and: consequentially adjudicate upon 
them. The second contention was that 
the document, having regard ta the cir- 
cumstances, of the case was a release deed 
and nota sale deed and theréfore the 
stamp-fee paid was sufficient and the 
opinion expressed by the Collector 
under section 31 read with section 32 
ofthe Act is final and conclusive, The 
Board however, agreed with the opi- 
nion of the District Registrar and 
‘affirmed that the instrument was not 
duly stamped and was of the view that 
it should bear the duty as “if it was a 
sale deed, On the other question, the 
Board expressed the view that as no 
certificate was issued by the Collector as 
contemplated under section 32 of.the 
Act and as he merely adjudicated upon 
the instrument and reckoned the duty, 
the order, in, such circumstances is not 
final in the eye oflaw. Having thus 
been unsuccessful before the Board, the 
petitioner requested the Board of Revenue 


to state a case under section 57 of- 


the Stamp Act to the High Court on 


the following questions: | 


(1) As to ‘whether the - District 
Registrar, Madras was competent -to 


reopen an ‘adjudication made: by the- 


-Collector of Madras of the instrument 
dated 29th April 1970, executed by the 
petitioner, and `? 


.(2) whether, on the facts and circums- 
tances of the case, the - instrument 
' - dated 29th April 1970, executed by. the 
petitioner in- favour of his wife was 
arelease deed chargeable to stamp 
duty ‘under Article 55 (b), of: the 
- Stamp Act or a conveyance chargeable 
under ‘Article 23 of the Stamp Act.” 


The Board of Revenue refused to refer 
to the High Court .on the 
ground that, there.was no subject-matter 
before the Board on ‘the date 
on the ground that no substantial ques- 
tion of -Jaw was involved. It is -as 


*. against this order of the Board dated 14th. 
_ july .1971, 
_ writ petition 
| mus directing the Board to: make 
‘tence as requested; °- 7" 


the petitioner has’ filed’ this 
seeking for a writ of manda- 
the refe- 


~ 


- 38 MADRAS LAW JOURNAL REPORTS 


- orl: 0973 


2. Chapter III of the Indian Stamp 
Act dealing with adjudication as to 
stamps vests in the Collector the authority 


to certify and determine as to what 


stamp duty an instrument which > is 
brought to his notice. under section 31 
has to bear. Section 31 provides that 
any instrument,’ whether executed or 
not and whether previously stamped or 
not, may be brought to the notice of 
the Collector and it is hisstatutory duty to 
determine the stamp ` duty payable on 
the instrument so brought before him, 
In a case where the instrument is pre- 
viously stamped, he can issue a certificate 
by endorsement on the instrument that 
the duty with which it is chargeable 
has been paid. In’ a case where the 
instrument is not stamped or executed, 


‘he has to determine the duty and inti- 


mate the party: accordingly. In the 


‘instant case, itis not in dispute that, 


the Collector exercised his jurisdiction 
under sections 3r and 32 and stated in 
his proceedings dated 21st April, 1970° 
that the document in question falls under 
Article 55 (b) of the Stamp Act and that 
the Stamp duty chargeable thereon was 
Rs. 22-50 P. The Board of. Revenue is 
conscious of these proceedings of the 
Collector. But, the Board would state 
that it was neither an order nor a pro- 
ceeding .of the Collector. I am unable 
to see .any force in this conclusion. 
The power of the Collector under the 
Stamp Actas the original authority- to 
express an Opinion as to the quantity of 
the stamp duty payable on an -instru- 
ment is a statutory power duly vested 
in him and such power has to be 
exercised by him when he is called upon 
to doso. If the instrument is unstamped 
the only possible -way he:could act 
under sections 31 and 32 is by-deter- 
mining the stamp duty payable on the 
instrument and consequentially exercising 
an opinion on the. subject by . stating 
that the instrument would fall under 
one or other of the Articles .of the 
Stamp Act. This opinion, in so far‘as|. 
the instrument is concerned, and ‘in 
relation to the request of the applicant 
concerned, is undoubtedly an order -of 
the Collector made in his jurisdiction 
under sections 31 and 32 of the Stamp 
Act, I am unable to agree.......... 
with the Board when it says that .that 


-was not an order as it is popularly or 
‘juridically understood, 
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|. If the Collector so: enters upon his 
{duties under sections 31 and 32 of the 
JAct and expresses his opinion as to 
the Article which is attracted in a 
iparticular case and also determines 
the duty payable under that Article 
over the instrument brought to his notice, 
then, if the applicant follows up the said 
opinion by stamping the instrument in 
Jaccordance therewith, in the eye of law, 
and in particular under the provisions 
of the Stamp Act, the instrument must 
be deemed to have been properly stamped, 
There is a finality, at any rate, at 
jthat stage, to the subject, viz., whether 
that. particular instrument has been pro- 
perly and duly stamped under the Stamp 
Act. In such circumstances, if the 
document, which has suffered a duty as 
above, is produced before any officer 
jwho is perforce compelled. to look into 
lit or before a registering officer who 
jis obliged to register it, then he 
"cannot have a second look into the 
{duty paid on the instrument and take up 
ithe responsibility of a second adjudica- 
ition over and above that undertaken and 
Nadjudicated upon by the Collector under 
dsections 31 and 32. The Supreme Cour in 
Government of U.P. v. Raja Md. Amir Ahmad 
Khan’ has said that the scheme of the Act 
shows that where a person is simply 
secking the opinion of the Collector as 
to the proper duty in regard to an 
instrument, he can approach the Qllector 
ander section 31 and an executed docu- 
mentis in the same position as an 
instrument unexecuted and unstampé¢d 
and if, after the determination of the 
duty, the Collector becomes functus 
officio, the provisions ofsection 33 have no 
application and he could not impound 
the document under section 33. The 
consequential proceedings could not 
therefore be taken, The Supreme Court 
also expressed the view that when a 
‘Collector adjudicates upon an instrument 
or determines the duty on the un- 
‘stamped instrument brought to his notice, 
then that order is final. In fact, as 
early as 1902, asa Full Bench of our 
Court, ina Reference under the Stamp 
Act, section 57? clinched the position 
and observed thus: 





1. (1962) 1 M.L.J. 170. 
2. (1902) LL.R. 25 Mad, 751. 
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“An adjudication by a Collector, 
under the powers conferred on him by 
. section 31 of the Stamp Act, 1899, as 
to the duty with which an instrument 
is chargeable is, by section 32 of that 
Act, final and such a case cannot be 
referred by the Revenue Authorities 
.to the High Court under section 57 
of the Stamp Act for an adjudication, °” 


The ratio decidenti equally applies to the 
instant case. In the result the order 
of the Collector was not capable of 
being reviewed once over by the impoun- 
ing authority as the former became final 
in the eyeoflaw and the subsequent 
proceedings undertaken by the registering 
officer are to be treated as irregular, 
besides being illegal. 


4. It was the above contention which 
was raised by the petitioner ‘before the 
Board of Revenue. But the Board would 
not agree with that contention. On 
the merits also, the contention was 
that the duty paid wasright and the 
instrument Was, in substance and in 
effect, a release deed. The Board of 
Revenue would not agreed. After all 
this, when the petitioner sought for a 
reference, the Board would state that, as 
no matter waS pending before them, 
they are not obliged to refer the subject 
to the High Gourt. This is now covered 
by a decision of the Supreme Court 
reported in Banarast Dass Aherwalia v. 
Chief Controlling Revenue Authority. 


The Supreme Court has categorically 
said that when a reference has been 
made to the authority (the Chief Con- 
trolling Revenue Authority) or the case 
has otherwise come to his notice, if an 
application is made under section 57 (1) 
and it involves a substantial question of 
law, whether the case is pending or not, 
the authority is bound to state the case 
in compliance with its obligation. There- 
fore, the Board was bound to refer 
the matter to the High Court and they 
ought not to have summarily rejected 
the application for reference on the 
only ground that no subject matter was 
pending before them at the time when 
the reference was sought. 





1. (1968) 2 S.C.J. 280 : (1968) 1 S.C.R. 685: 
A ER. 1968 S.C. 497, 


394 


5. Incidentally, the Board, hesitantly, 
remarked that there is no question of law 
involved in the application for reference. 
I am unable to agree. I have already 
referred to the fact that the impounding 
authority had no jurisdiction to review 
the situation and re-adjudicate the stamp 
duty payable on the instrument. The 
Board, however, was of the view that 
the Collector’s opinion was no order at 
all within the meaning of sections 31 and 
32, : 


Whether there was an adjudication 
within. the meaning of sections 31 and 32 
and whether the opinion expressed by 
the Collector in ‘his proceelings is an 
order as is popularly and legally under- 
|stood and whether that order is final 
within the compass of the Indian Stamp 
Act, are all questions of law which do 
arise in the instant case. The Board 
ought to have, therefore, made a refer- 
ence as prayed for. ‘It failed in its 
public duty. 


6. Inthe above circumstances, the 
writ petition is allowed and the writ 
as prayed for will issue and the Board is 
directed to make a reference to the 
High Court on. the questions raised by 
the petitioner in his application for 
reference. There will be no order as to 
costs, In view of the long pendency of 
this matter, the Board shall expedite 
the reference and, in any event, make 
the reference within six weeks from this 


date. 
S. J. 





Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :— M „M. Ismail and K.S. Palini- 
swamy, FF. À 


H. J. Dorairaj Appellant ® 
U. 


Viswanatha Rupa & Company and. 
others Respondents. 


Givil Procedure Gode (V of 1908), section 151 
—Scape—Orders passed after disposal of 
suit—Validity and competence questioned— 
Proper procedure for obtaining relief—Appli- 
cation under section 151 not competent, 


Any proceeding before a Court has to be 
regulated by the procedure’ prescribed 
in that behalf and even if a particular 
order or decree is said to be a nullity; for 
obtaining relief based on that position, 
the procedure prescribed by law must 
be followed. [Para. 5.}} 


It is well settled that the inherent 
jurisdiction of the Gourt under section 
151, Civil Procedure Code, cannot be 
resorted to when the aggrieved party 
has got a specific remedy available at 
law. [Para, 4. } 


Where the proceeding by which the 
validity of certain orders passed by the 
Court after a certain date is challenged 
is not a collateral proceeding in which 
the appellant can call upon the Court 
to ignore the same but a direct proceeding 
under section 151,to challenge those orders 
and to have the appellant’s position res- 
tored to that which he occupied before 
that date, the application under section: 
I51, is incompetent. The appellant’s 
proper remedy was to file an appeal 
against the impugned orders or to 
approach the Judge for a review of the 
orders, if a case for review can be made 
out. [Para. 5.} 


Where certain orders passed by the Court 
allegedly after a suit had been disposed 
of, could each of them, be appealed 
against and, in fact, appeals had been 
preferred but were not re-presented 
since the party had been called upon to. 


te 
* O.S.A, No. 18 of 1972. l 
18th July, 1972. 


Cai 


u 


pay Court-fee on ad valorem basis, an 
application under section 151, Givil Pro- 
cedure Code, questioning such orders and 
for certain reliefs is not competent. 


[Para, 4.] 


Cases referred to: 


Golabsao v. Ghowdry Madholal, (1905)2C.L.J. 
384 ş Kunja Mohan Ghakravarti v. Moindra- 
chandra. Roy Ghowdri, A.I.R. 1923 Cal. 619; 
Yousofalli Mulla v. King, (1949) 2 M.L.J. 
461: 76 L.A. 158 : A.LR. 1949 P.G. 264; 
Kiran Singh v. Ghaman Pasman,- 1954 
S.G.J. 514 : (1955) 1 S.C.R. 117 : (1954) 
2 M.L.J. ŝo : A.I.R. 1954 S.G. 340. 


Appeal against the decree of Maharajan, J. 
dated 8th July, 1970 in Application Ño. 
1200 of 1970 in O.S. No. 135 of 1967 etc. 
Short and Bewes and Mrs. S. Sheila Rajendran 
and M. M. Gnanaswami, for Appellant. 


N. Sivasankaran, for Respondents. 


The Judgment of the Court was delivered 
by 

Ismail, F—This appeal is directed 
against the order of Maharajan, J., dis- 
missing Application No, 1200 of 1970 
in O.S. No. 135 of 1967. Though the 
decision in the appeal does not turn 
upon the facts of this case, it is desirable 
to set out the facts for the purpose of 
understanding as to how this appeal 
arises, The appellant herein was the 
first defendant in G.S. No. 135 of 1967. 
A Greek ship “S.S. Stamatis”, which 
was caught in the cyclone of November, 
1966, ran aground opposite to the Marina 
at Madras. The appellant herein agreed 
to purchase the ship from Messrs, Diana 
Maritime Corporation, the owners there- 
of, for Rs. seven lakhs and deposited a 
sum of Rs. 50,750 towards the sale price, 
Being unable to pay the balance of the 
sale price, he entered into negotiations 
with the owners of the ship, who agreed 
to reduce the sale price to Rs, 3,30,000, 
as well as to adjust the deposit made by 
him towards the agreed sale price. He 
had hardly two days left for payment of 
the balance and therefore, he entered 
into a hurried agreement with the plaintiffs 
in the suit, whereby the plaintiffs under- 
took to pay the sum of Rs. 2,80,000 .to 
the owners of the ship on behalf of the 
appellant on condition that the appellant 
paid them a remuneration equal to 
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75 per cent, cf the amount of investment 
and agreed to repay the entire amornt 
within six months time, It was also 
agreed between the plaintiffs and the 
appellant that if any necessity arose, 
the plaintiffs shovld extend the time for 
payment by three months, The appellant 
also agreed on roth July, 1967, to give 
security by pledging the ship to the 
plair.tiffs and executing in favorr of the 
second plaintiff an irrevocable power of 
attorney for tne purpose of enabling the 
plaintiffs to arrange for the work of 
breaking up the ship and dismantling 
the parts thereof and to recoup themselves 
out of the sale proceeds. One of the 
clauses in the agreement provided that 
the plaintiffs should be put in possession 
of the ship. Subsequently, the plaintiffs 
instituted the svit G.S. No. 135 of 1967, 
on, the file of this Court fora declaraticn 
that the ‘S.S. Stamatis’ was under: (1) 
a valid pledge to the plaintiffs and 
that the plaintiffs were entitled to sell 
the ship or part or parts thereof and 
recoup themselves the amount of advance 
and other amovnts including the 
remun¢ration due to them under the 
contract, dated roth July, 1967; (2) for a 
mandatory injunction restraining the ap- 
pellant or his agentsfrom making contracts 
to'sell, or selling and delivering the said 
ship or any part or parts thereof, including 
the fixtures, fittings, loose materials inside 
the ship or dealing with the same in any 
mann€r except with the concurrence of 
the plaintiffs and on the terms that the 
price shall be paid directly into the hands 
of the plaintiffs; (3) for a preliminary 
decree against the appellant for rendition 
of accounts in respect of moneys received 
from defendants 2 and 3 or from any 
other parties on any transactions relating 
to the ship, either by way of sale price 
or advance and for such amounts as may 
be found due to the plaintiffs on taking 
such accounts; (4) for the costs of suit; 
and (5) for such other reliefs. 


In this suit, five persons were originally 
arrayed as defendants, including the appel- 
lant herein as the first defendant. The 
second defendant was impleaded because 
the plaintiffs came to know from a notice 
issued by him that the appellant had 
entered into a contract with the second 
defendant for supply of rerollable materials. 
as per an agreement allegedly executed 
on 5th July, 1967. The third defendant 
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was impleaded because. it was brought 
to the notice of the plaintiffs that the 
appellant had received an advance of 
Rs, 30,000. from him against the supply 
of non-ferrous metals which the appellant 
had promised to deliver to the third defen- 
dant. The QGodllector of Customs was 
impleaded as the fourth defendant because 
he might have a prior right for duty. 
The fifth defendant is the Commissioner of 
. Police, Madras, and he was impleaded as 
the receiver of the wrecked ship under a 
notification issued by the Government of 
India, under the Merchants Shipping 
Act, 1958. : 


2. The appellant in his answer raised. 


several contentions, one of them being 
that the terms of the contract requiring 
him to pay 75 per cent. by way of remune- 
ration had been inserted in the contract 
without his own volition and under 
coercion. On 6th October, 1967, that 
is to say, long before-the filing of the 
answers by the defendants, in pursuance 
of Applications Nos, 2096 of 1967 and 
2157 of 1967, made by the plaintiffs, 
Ramamurti, J., passed an order whereby 
he appointed the appeilant and Sri R, 
Padmanabhan, Advocate, as Joint 
Receivers of the wrecked ship. It was 
the appellant who invited the Court in 
the interests of himself and the plaintiffs 
and ‘inthe intérests of the purchasers to 
appoint the receivers for the purpose of 
complying with all the formalities of the 
Gustoms Department and doing whatever 
might be necessary for them to selling 
and delivering parts of the wrecked ship, 
The Joint Receivers were directed to file 
monthly statements of accounts and 
reports about their doings. On agaist 
March, 1968, the learned Judge passed 
an order removing the appellant and 
his co-Receiver from Joint Receivership 


and. appointed Sri Krishna Rao, 
Advocate and the second plaintiff as 
Joint Receivers. Stbsequently, the 


learned Judge, by order, dated 27th 
April, 1968, : appointed Sri T. N. G. 
Srinivasavaradacharya, and Sri K. 
Sarvabhauman, as Joint Commissioners 
giving detailed directions to them to 
invite offers for the sale of the component 
parts of the ship. It was at this stage a 
Bombay firm by name Messrs. Viswa- 
natha Rupa & Gompany, appeared on 
the scene through their Gounsel and made 
an offer, the terms of which were con- 
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tained in Exhibit R-13. One. pre-con- 
dition that Rupa insisted upon before his 
offer was accepted was that the claims of 
the plaintiffs, the second defendant, the 
third defendant and the Customs Depart- 
ment against the appellant should be 
provided for out of the moneys to be 
advanced by Rupa and -that Messrs, 
Viswanatha ` Rupa & Company, be 
permitted to dismantle the ship without 
any let or hindrance without the company 
getting involved in any litigation. The 
offer of Viswanatha Rupa & Company, 
was discussed in open Gourt and then in 
the Chambers of the learned Judge at a 
number of hearings. Ultimately the 
parties were able to come to some agree- 
ment as per Exhibit R-1 (a), dated 12th 
July, 1968. This agreement was super- 
seded by a fresh and final agreement 
as per Exhibit R-1, dated 19th July, 1968 
which was executed by Viswanatha Rupa 
and the appellant. This final agree- 
ment was produced into Gourt by both 
the parties and the Court was called upon 
to enforce the terms of that agreement, 
On an oral application made by Rupa, 
Rupa was impleaded as the seventh 
defendant. As per this agreement, Rupa 
was to dismantle, break and remove the 
components of the ship S. S. Stamatis’ 
at the price quoted in the agreement and 
pay for the parts so removed on the basis 
of actual weights at the rates quoted, 
Rupa also deposited Rs, 5,70,000 into 
Court, of which a sum of Rs. 36,000 was 
to be paid to the appellant subject to the 
orders of the Gourt, The appellant actu- 
ally appliéd for and received Rs. 31,000, 
In pursuance of the said agreement, a 
sum of Rs. 3,90,000 was paid to the 
plaintiffs in the suit in full quit of their 
claim against the appellant. Likewise 
the amounts due to the second defendant 
and the third defendant by the appellant 
were also paid out of the sum deposited 
by Rupa. Further, asum of Rs. 1,70,000 
out of the amount deposited by Rupa was 
earmarked for any payment that the 
appellant might have to make by way of 
customs duty to the fourth defendant. 
The payment to the plaintiffs was made 
on 30th July, 1968 in full quit. Notwith- 
standing this full settlement of the claim 
of the plaintiffs in the suit, no order was 
passed terminating the suit itself. But 
fresh disputes began to crop up between 
the appellant and the seventh defendant 
as to.the meaning and construction to 
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be put on the several claúses of the agree- 
ment, Exhibit Rer. The Court went into 
those disputes and passed orders from 
time to time adjudicating upon those 
disputes, Ultimately, the judgment was 
passed on 14th February, 1969, which 
disposed of not only the suit G.S. No. 135 
of 1967 but also a connected suit Q.S. 
No. 124 of 1968, which had been with- 
drawn from the City Civil Court to this 
Gourt. As per this judgment, the appel- 
lant was directed to pay Rs. 15,000 
by way of costs to Viswanatha Rupa 
and Gompany. The learned Judge further 
directed that Rupa would be entitied 
to the value of ferrous and nonferrous 
materials used or found in all the misce- 
laneous items and that the parties wculd 
be at liberty to apply for further directions 
for the fixation of the amount and the 
payment thereof. The connected suit 
was dismissed by the learned Judge. It 
is thereafter ihe present application, 
Application No. 1200 of 1970, along 
with other applications, was filed by the 
appellant before this Gourt. Application 
No, 1200 of 1970, which has given rise to 
this appeal, purports to have been prefer- 
red under Order 14, rule 8 of the Original 
Side Rules and sections 144 and 151, 
Civil Procedure Code. The prayer in 
this application is— 


“Why the suit be not restored to the 
position as on 15th October, 1967 and 
why the first defendant-applicant’s posi- 
tion be not restored as on 5th Octcber, 
I 967”. 
g. The basis of the claim in this applica- 
tion was that the orders passed by the 
learned Judge (Ramamurti, J.) subse- 
quent to 5th October, 1967 were void and 
without jurisdiction. An elaborate affi- 
davit is filed in support of the application 
by the appellant setting down the con- 
tention regarding the orders being void 
and illegal and therefore nullity. These 
applications were heard by Maharajan, J. 
and they were dismissed by the learned 
Judge by his order dated 8th July, 1970. 
It is the correctness of ‘this ordér that 
is challenged in the present appeal. 


4. We have aiready pcinted out the 
provisions of law under which the applica- 
tion has been filed. Mr. Padmanabhan, 
learned Counsel for the. appellant, rested 
the application only on'section 151, Civil 


Procedure Gode.. The.argument of ‘the’ 
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learned Gounsel for the appellant is that 
the orders passed by Ramamurti, J., 
subsequent to.6th October, 1967, are 
outside the scope of the suit and are 
without jurisdiction and, therefore, nulli- 
ties and can be ignored by the appeliant. 
According to the learned Counsel, as 
soon as the plaintiffs in the suit were paid 
in fll quit, the svit should have come to 
an end and therefore there was nothing 
to be tried in the suit and, consequently, 
all the orders passed by the iearned Judge 
are irregular and without jurisdiction. 
The question for consideration before us 
is not whether the orders passed by 
Ramamurti, J.. were right or wrong, or 
without jurisdiction or merely irregular. 
The only question for consideration 1s 
whether Application No. 1200 of 1970 
purported to have been filed under section 
151, Civil Procedvre Code, was competent 
or not. Before Maharajan, J., the appel- 
lant split up the orders passed by Rama- 
murti, J., into two periods, namely, the 
proceedings between 6th October, 1967 
and goth July, 1968 and the orders passed 
by the learned Judge subsequent to goth 
July, 1968. Even though the affidavit 
filed in support of the application charac- 
terises those orders as without jurisdic- 
tion, the learned Judge has pointed out 
that the orders passed between 6th 
October, 1967 and goth July, 1968 are 
attacked not on the ground that the Court 
had no jurisdiction, but on the ground 
that the Court, disregarding the provisions 
of the Merchants Shipping Act and Order 
40, rule 1 (2), Givil Procedure Code, 
illegally appointed the Joint Receivers. 
Similarly, with regard to the orders 
passed subsequent to goth Juiy, 1968, 
the learned Judge has pointed out that 
the objection of the appellant is not that 
the-Gourt has no jurisdiction to pass the 
orders it did, but that the orders passed 
by it are beyond the scope of the suit 
in which they were passed. In the light of 
these arguments, the learned Judge came 
to the conclusion that the prcper remedy 
of the appellant was not to file the present 
application under section 151, Civil Pro- 
cedure Code, buthe ought to have followed 
one of the three known methods of rectify- 
ing the orders passed by competent 
Courts, either by way of appeal, or by way 
of review, or by resort to section 152, Civil 
Procedure Code, when clerical or drith- 
metical; mistakes in judgments need to 
be rectified and that not one of these: 
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remedies having been followed the appli- 
cation under section 151, Civil Procedure 
Code was not competent, We may men- 
tion at this stage that though the prayer 
in Application No, 1200 of 1970 is in that 
peculiar form, which we have extracted 
already, the grievance of the appelant 
is only against the orders passed by the 
learned Judge subsequent to 5th October, 
1967. It is represented to us that the 
appellant preferred appeals against those 
orders and since the party was called upon 
to pay Gourt fee on ad valorem basis; the 
appeals had not been subsequently re- 
presented. The fact that the appellant 
himself has chosen the remedy by way of 
appeal would itself be a circumstance 
enabling the Court to dismiss the present 
application filed under section 151, Civil 
Procedure Gode. It is well settied that 
the inherent jurisdiction of the Court 
under section 151, of the Civil Procedure 
Gode cannot be resorted to when the 
aggrieved party has got a specific remedy 
available under law. In this case, each 
one of the orders of Ramamurti, J., 
which is complained against can be 
appealed against and, as a matter of fact, 
as we pointed out already, the appellant 
did attempt to avail himself of the remédy 
of preferring an appeal. In view of this, 
Maharajan, J., was fully justified in 
coming: to the conclusion that the 
application under section 151, Civi] Pro- 
cedure Code, was not competent. 


5. Though- before Maharajan, J., argu- 
ment was not advanced on the’ basis that 
the orders passed by Ramamurti,. J., 
were without jurisdiction and therefore 
- nullities, before us. Mr. Padmanabhan 
strongly contended that the orders passed 
by the learned Judge were without juris- 
diction and therefore nullities and there 
fore they need not be’set aside and they 
could be ignored. In support of this 
contention, the learned Counsel invited 
our attention to a few decisions; that of 
the Calcutta High Court in Golabsao v. 
Ghowdry Madholalt1, that of the same 

High Court in Kunja: Mohan Ghakravarii v. 
Moindrachandra Roy Ghowdri*, and that 
of the Privy Council in Yousofalli Mulla v. 
King’, The few passages which the learned 
Counsel read to us from these judgments. 
a | 


1. (1905) 2 C.L.J. 384. 
2. ATR. 1923 Cal. 619. 
3. (1949) 2 M.L.. 461; 
1949 P.C, 264. 


76 LÀ. 158 : ALR. 
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deal with the effect of an order passed by a 
Gourt which lacked total jurisdiction in 
passing it. It is unnecessary to refer to 
these passages in full in view of the fact 
that the entire position has been succinc- 
tly set out by the Supreme Court in 
Kiran Singh v. Ghaman Pasman1, to the 
following effect: 


“It is a fundamental principle well 
established that a decree passed, by a 
Court without jurisdiction is a nullity, 
and that its invalidity could be set up 
whenever and wherever it is. sought to 
be enforced or relied upon, even at the 
stage of execution and even in colla- 
teral proceedings. A defect of jurisdic- 
tion, whether it is pecuniary. or terri- 
torial, or whether it is in respect of the 
subject matter of action, strikes at the 
very authority of the Gourt to pass any 
decree, and such a defect cannot be 
_ cured even by consent of parties,” 


However, the question for consideration 
is that even .assuming that the orders 
passed by Ramamurti, J., were without 
jurisdiction, and therefore nullities, whe- 
ther the appellant. is entitled to file the 
present application under section 151, 
Givil Procedure Code, for the reliefs 
referred to above after the suit has been 
actually disposed of. We asked 
Mr. Padmanabhan to cite tous any autho- 
rity where-the inherent jurisdiction of the 
Court undersection 151, Givil Procedure 
Code, ha: been invoked and exercised to 
grant such a relief on the grcund-that the 
order passed by the Court was without 
jurisdiction ana therefore a nullity. 
Apart from referring to the passages in the 
judgments referred to above, Mr. Padma- 
nabhan could not cite any authority and 
he frankly admitted that he could nor 
find any authority for the position, except 
asserting that once an order or a decree 
passed by a Gourt is without jurisdiction, 
anybody can approach the Court and 
invoke the inherent jurisdiction of the 
Court to rectify the mistake and that 
it is the bounden duty of the Court to do 
so, We are unable to accept this argu- 
ment in such wide terms as put forward by 
the learned Counsel. Any proceeding 
before a Court has to be regulated by the 
procedure prescribed in that behalf and 





1954 S.C.J. 514 


1. : (1955) 1 SCR. 117 : 
(1954) 2 M.LJ. 60 : A.I.R. 1954 S.C, 340. 
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leven if a particular order or a decree is 

said to be a nullity, for obtaining relief 
‘based upon that position, the procedure 
\prescribed by law will have to be followed. 
|The present is not a collateral proceeding 
in which the vatidity or the competency 
of the orders passed by the learned Judge 
can be considered and the appellant can 
call upon the Gourt to ignore the same. 
This is a direct proceeding taken by the 
appellant under section 151, Givil Pro- 
cedure Gode to challenge those orders 
and to restore the suit to the position it 
occupied prior to 6th October, 1967 and to 

restore the position of the appellant himself 
to the position which he ocupied as on that 

date. We areclearly of che opinion that 
such an‘appiication cannot be made under 
section 151, Givii Procedure Gode. The 

appéllant’s remedy therefore was to file 

an appeal against the orders concerned, 

or to approach the learned Judge himself 
for review of those orders, if a case for 

review Can be made out by him. 







6. Under these circumstances, we are in 
entire agreement with the conclusion of 
the learned Judge, Maharajan, J., and 
therefore dismiss the appeal with the 
costs of the contesting respondents. `, 7° 


P. S. P. Appeal dismissed. 


IN. THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. ; 


PRESENT :—G. Ramanujam, 7. 


Dhanalakshmi Ammal and others 


Petitioners * 
g. 


©. N. Ramaswamy Pillai 
Respondent. 


Limitation Act (XXXVI of 1963), section 31 
and Article 136—Execution petition—-Whether 
barred by limitation—Not permissible to tack 
on time taken for prosecuting previous execu- 
tion petition, 


‘The execution petition was filed beyond 
12 years from the date of the decree and 
at is not permissible to tack on the time 





*C, R.P. No. 2732 of 1972. i 
. 30%4 November, 1972, 
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taken for prosecuting the previous execu- 
tion -petition. Under ‘the „former 
Limitation Act, time is taken to run 
from the date of the order passed in the 
last execution petition for the purpose of 
Article 182 of that Act. But under the 
provisions of the Limitation Act of 1963, 
time begins to run only frem the date of 
the decree and when execution petition 
is not filed within 12 years therefrom, it 
clearly gets barred, [Para. 4.] 


Petition under section 25 of the Provincial 
Small Causes Gourt Act praying the 
High Gourt to revise the order of the 
Gourt of the District Munsif, Cuddalore, 
dated 16th June, 1972 and made in 
unnumbered .E.P, of 1972 in 
S.C. No, 263 of 1958. 


K. Ramachandran, for Petitioners, 
The Court made the following 


ORDER.— The only question that is raised 
in this revision is as to whether the execu- 
tion petition filed by the petitioners herein 
is barred by limitation, There was a 
decree in favour of the petitioners on 
4th March, 1959 in 8.C. No. 263 of 1958 
on the file of the Sub-Court, Cuddalore. 
A petition for execution of the said decree 
was filed, but the same was dismissed on 
grd October, 1961, The present petition 
for execution has been filed on 1st April, 
1972. It has been dismissed by the 
lower Court on the ground that it is 
barred by time. 


2. In this revision, the learned Counsel 
for the petitioners contends that as the 
execution of the decree was not barred 
under the provisions of the old Limitation 
Act, 1908, on Ist January, 1964, when 
the new Act, came into force, the decree- 
holders are entitled to the extended 
period of limitation contained in the new 
Limitation Act of 1963. The lower Gourt 
accepted the petitioners’ contention that 
they are entitled to the benefit of the 
new Limitation Act in view of the in» 
applicability of section 931 of the new 
Limitation Act to this case. But, how- 
ever, it held that even applying the provi- 
sions of the new Limitation Act to the 
present execution petition, still it cannot 
be said that it is within time. T am 
inclined to agree with the.view taken 
by the lower Gourt., The learned Goun- 
sel for the petitioners may be right when 
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-he says that when the new Limitation Act 
camé jnto force on ist January, 1064, 
the decree was alive and therefore he 
will have the benefit of the extended 
‘period of limitation under the new Act 
for filing the execution petition. But 
even then, it cannot be said that the 
present execution petition is in time. 
Under Article 136 of the new Act, the 
period of limitation for executing a 
decree is 12 years from the date of the 
decree, Admittedly, the present appli- 
cation for execution has been filed only 
on Ist April, 1972, long after the 12 year 
period, 


g. But what the learned Counsel con- 
tends is that the 12 year’ period has to be 
calculated from 3rd October, 1961, the 
date of the final order passed in the last 
execution petition, and not from 4th 
March, 1950, the date of the decree, 
His reasoning is this: Under the old 
Act, a petition for execuiion shovld be 
filed within three yeais from the firal 
order in the last executicn petition. 
That period of 3 years has been enlarged 
to 12 years under Article 136 of the new 
Limitation Act. Hence, the time fcr 
filing the execution petition in this case 
should be calculated from the date of 
order in the last execution petition and 
not from the date of the decree. 


4. It is not possible to accept the above 
contention of the petitioners. The con- 
tention is based on an improper reading 
and incorrect interpretation of Article 
136. It will be doing violence to the 
clear words used in column 3 of 
Article 136 which states that the starting 
pointcflimitation is thedate of the decree. 
lf the interpretation suggested by tbe 
learned Counsel is accepted, there will be 
a further enlarged pericd of limitation in 
addition to the one contained in section 
136. What the petitioners really want is 
to tack on the time taken for executing 
the'decree under the old Act tc the period 
fixed under the new Act, thus taking 
advantage of the provisions both in the 
old Act and the new Act: Under the 
old Act, time is taken to run from the 
date of the order passed in the last execu- 
tion petition for the purpose Article 182 
of that Act. But under the provisions 
of the new Limitation Aét, time begins 
to run only from the date of the decree,- 
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and when execution petition is not filed} 


- within 12 years therefore, it clearly gets 


barred. I, therefore, find that the lower 
Court is right in holding that the execu- 
tion petition has been filed beyond 12 
years frem the date of the decree and that 
it is not permissible to tack on the time 
taken for prosecuting the previous execu- 
tion petition. The lower Court’s deci- 
sion is therefore correct, l 


5. The Civil Revision Petition is 
dismissed. 
S.J. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—G. Ramanujam, F. 


Rajamani Ammal Appellant* 

D. 

Bhoorasami Padayachi and others 
Respondents. 


Contract Act (IXof 1872), sechon 16—Trvst 
Act (II of 1882), section 89—Limatation Act 
(XXXVI af 1963), section 59—Suit for 
declaration of title—Stridhana properties of 
mether— Sister under the care and cusiody of 
brother after the death of mother and father— 
Release deed by her on attaining majority in 
faocur of brither—Undue influence alleged— 
Document voidable—Suit fer declaraticn will 
net lie —Document to be set aside within three 
‘years. 


R was admittedly a minor at the time 
when her. mother died. “She was under 
the care and custody of her father and 
after his death she was being looked after 
by her brother. Admittedly R was not 
educated and she was only a markswoman. 
The brother took a registered’ release 
deed immediately after R became a 
major and when she was completely 
under his care, protection and control 
without any opportunity of having 
independent advice. ‘The brother aliena- 
ted some ot the properties. R filed a 
suit tor declaration ot title to the suit 
properties on the ground that the release 
deed was obtained by coercion and undue 
influence. 





*S, A. No. 1390 of 1970, 


= r 
© urin ria Sie 


21st November, 1972, 


I] 


Held: In view of the specific provisions 
contained in section 16 of the Contract 
Act, as also section 89 of the Trust Act, 
it was clear that the defendant had 


obtained an advantage over the plaintiff . 


when he was in a fiduciary relation to 
her. [Para. 8.] 


A document vitiated by undue influence 
is only voidable and not void ab initio, If 
the release deed was held to be voidable, 
it was necessary for the document to be 
set aside within a period of three years 
referred to in section 59 of the Limitation 
Act, and a mere suit for declaration that 
the instrument is void and ineffective 
will not lie. In cases where the instru- 
ment is voidable at the instance of a 
party, a suit to set aside or cancel the 
document must be filed within three 
years from the date of the document. 
The present suit is barred by limitation 
even if it is treated as one for setting 
aside the release deed. [Para, 9.] 


Cases referred to:— 


Narayandoss v. Buchiraj, 53 M.L.J. 842: 
A.I.R. 1928 Mad.6; Mariam Bibiv. Cassim 
Ebrahim, A.I.R. 1939 Rang. 278: Archer v. 
- Hudson, (1845) 7 Beav. 551; Abdul Malick 
Sahib v.” Md, Yousuf Sahib, (1960) 2 
M.L.J. 355; A.I.R. 1961 Mad. 190; Mt. 
Azizunnissa v. Siraj Husain, AAR. 1934 
All. 507; Ramchandra v. Laxman, 72 L.A. 
21: (1945) 1 M.L.J. 253: ALR. 1945 
P.C. 54; Somesktwar Dutt v. Tribhawan 
Dutt, 67 M.L.J. 7: 61 LA. 224: ALR. 
1934 P.C. 130. 


Appeal against the Decree of the Gourt of 
the Subordinate Judge, Ghidambaram, 
in Appeal Suit No. 38 of 1969, preferred 
against the decreeof the Gourt of the 
District Munsif of Vridhachalam in 
Original Suit No. 946 of 1966. 


T.R. Ramachandran and T.R. Rajagopalan, 
for Appellant. 


V. Krishnan and P. Veeraraghavan, for 
Respondents. 


The Court delivered the following 


JupemMENnT:—The plaintiff is the appel- 
lant. She filed a suit for a declaration of 
her title to the suit properties consisting 
of 8 items and for possession of the same 
from the defendants with mesne profits. 
The plaintiff claimed that the suit pro- 
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perties originally belonged to her mother, 
Alamelu al, she having pyrchased 
the same with her own funds from one 
Venkatachala Padayachi, under a sale 
deed ExhibitA-2, dated 8th April, 1935, 
for asum of Rs.500, ‘that the plaintiff has 
become the stridhana heir of her mother, 
and that as the plaintiff was a minor at 
the time of her mother’s death her father 
Kannuswami Padayachi and after his 

death the first defenant, her brother, had 

been managing the suit properties on her 
behalf. The plaintiff alleged that neither 
her father, Kannuswami Padayachi nor 

her brother, the first defendant, had any 
right or interest over the svit properties, 
but that taking advantage of the fact 
that the plaintiff had just attained 

majority the first defendant obtained a 
registered release deed Exhibit A-7,dated 

7th’ September, 1957, by exercise of coer- 
cion and undue influence. The plaintiff’s 

case is that the said release deed Exhibit 
A-7, is void and inoperative, that the 

first defendant, taking advantage of the 

said release deed purported to have been: 
executed by the plaintiff, had sold items 3 

and 6 measuring in the aggregate I acre II 

cents to the third defendant, that similarly 
the second defendant also is an alienee of 
some of the suit items, that the aliena- 
tions made by the first defendant in favour 

of defendants 2 and 3 are not valid and 
binding on her, and that, therefore, she 

is entitled to have her title to the suit 
properties declared and to recover posses- 
sion of the same from the defendants. 


2. The first defendant appeared in. 
Gourt on the first hearing date and 
endorsed on the plaint that the suit 
might be decreed as prayed for. The 
second defendant who is a minor acting’ 
through her mother as guardian 
remained ex porte. The third defendant 
alone contested the suit. He contended 
that the suit as framed is not maintain- 
able, that it is also barred by limitation 
as it has not been filed within three years 
from the date of execution of the release 
deed by the plaintiff, that the suit pro- 
perties were not the stridhana properties 
of the plaintiff’s mother, Alamelu Ammal,, 
that she had no wherewithal to purchase 
the properties, that the properties had 
been purchased by the first defendant’s 
father, Kannuswami, Padayachi: for the 
benefit of the family benami, in the 
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name of his wife, Alamelu Ammal, that 
Kannuswamy Padayachi alone enjoyed 
the préperties in his own right till his 
lifetime and thereafter the first defendant 
had been enjoying the same in his own 
right and that, therefore, the plaintiff 
cannot claim any right in the suit pro- 
‘perties. According to the third defen- 
dant the release deed Exhibit A-7, was 
taken by the first defendant from the 
plaintiff only by way of abundant cau- 
tion and to place the matter beyond 
controversy and it is bindingon the plain- 
tiff. He also alleged that he is a bona fide 
‘purchaser from the first defendant of 
items 3 and 6 for a consideration of 
Rs. 4,500 under Exhibit B-5, dated 21st 
April, 1962. i 


‘On these pleadings the trial Gourt 
considered in the main three issues 
namely: (¢) whether the sale deed in 
favour of Alamelu Ammal, Exhibit A-2 
‘was benami for the benefit of the joint 
family as alleged by the third defendant; 
(27) if Exhibit A-2 is not benami, whether 
the release deed Exhibit A-7, dated 7th 
‘September, 1957,executed by the plain- 
tiff is vitiated by misrepresentation, 
undue influence and coercion as alleged 
by the plaintiff and (i) whether the 
suit is barred by limitation. ‘The trial 
‘Gourt held on a consideration of the 
evidence on record that Exhibit A-2 is 
not benami-for the benefit of the’ joint 
family and that the svit properties are 
the exclusive properties of Alamelu 
Ammal and not that of the joint family 
-ofher husband, Kannvswami Padayachi, 
„and his son. On the question as to 
whether the release deed Exhibit A-7, is 
vitiated by misrepresentation, undue 
influence and coercion, the trial Court 
‘expressed the view that the same is void 
and inoperative as it has been brought 
about by the first defendant by exercising 
undue influence on the plaintiff when 
she was under his charge without any 
independent advice. On the third ques- 
tion the trial Court held that the suit as 
framed is not barred by limitation as in its 
view neither Article 58 of the Limitation 
Act of 1963, applied to the facts. of this 
‘case, and that Article 65 prescribing the 
limitation of twelve years for recovery of 
“possession alone applied to the facts of 
this case, In that view the trial Court 
decreed the plaintiff’s suit as prayed for. 
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g. On appeal by the third defendant in 
respect of items 3 and 6 alone, the lower 
appellate Court agreed with the view of 
the trial Gourt on the first question that 
the suit properties have not been pur- 
chased for the joint family of Kannu- 
swami and his son benami under Exhibit 
A-2,and that the properties were really 
that of Alamelu Ammal. On the second 
question, however, the lower appellate 
Gourt held that the release deed Exhibit 
A-7, Was not vitiated by any misrepresenta- 
tion or undue influence that, in any event, 
even if Exhibit A-7, is vitiated by undue 
influence and misrepresentation, still it 
is only a voidable document which has 
to be set aside within a period of 3 years, 
and that the suit not having been filed 
within three years from the date of the 
document, it is barred by limitation. 
The lower appellate Court, therefore not 
only allowed the appeal but dismissed 
the plaintiff’s suit in entirety, 


4. In this second appeal the plaintiff- 
appellant contends that the view taken 
by .the lower appellate Court that the 
release deed Exhibit A-7,is not vitiated 
by undre influence and misrepresent- 
tion and that the suit is barred by limita- 
tion -cannot be sustained ande that the 
view of the trial Govrtin that regard is 
quite in accordance with law. There- 
fore, it has to be seen whether the finding 
of the lower Appellate Court on the ques- 
tions of the validity and binding character 
of Exhibit A-7, and. of limitation are 
correct, i ; 


5. As already stated, both the Courts 
have concurrently held that the sujt 
properties are the separate properties of 
the plainuff’s mother Alamelu Ammal, 
and not that of the joint family. This 
being a concurrent finding it has to be 
accepted and therefore, the first defen- 
dant must be held to have no title to the 
suit property prior to the execution of the 
release deed by the plaintiff under 
Exhibit A-7. 


6. The question whether Exhibit A-7 
is vitiated by undue influence has to be - 
considered inthe light of the followi 

facts, The plaintiff was admittedly a 
minor at the time when her mother 
Alamelu Ammal died. She was under 
the care and custody of her father Kannu- 
swami, and after his death she was being 


i} 


looked after by her brother, the first 
defendant. Admittedly the plaintiff is 
not educated and she is only a marks- 
‘woman. The first defendant has taken 
Exhibit A-7, immediately after the plain- 
tiff became a major and when she was 
completely under the care, protection and 
control of the first defendant without any 
opportunity of having independent 
advice. It isnotin dispute that at the 
time when Exhibit A-7, was execrted she 
was unmarried having just then attained 
majority. The plaintiff has alleged that 
the first defendant, taking undue advan- 
tage of the dominant influence which he 
had over her and after making some mis- 
representation that the property belonged 
to the joint family, made her sign the 
said release deed, that she did not know 
the contents of the document when she 
signed the same. On these proved and 
undisputed facts, the trial Gourt held that 
the document is vitiated by undue 
influence, But the lower appellate Court 
haschosentoexpress the view that itis not 
so vitiated. But I am of the view that 
the view of the Trial Court that, the 
document is vitiated by undue influence 
is correct. 


9. In Narayandoss v: Buchiraj1, Venkata- 
subba Rag, J. had expressed the view 
that if there is a relation which gives rise 
to a confidence between the parties and 
if the person in fiduciary position obtains 
advantage, the Court can give relief to 
the party conferring the benefit unless 
the other party shows that he did riot 
avail himself of the confidence which 
subsisted between the parties, The 
learned Judge also stated that even when 
a third party is involved the position is 
the same, that if it is shown that he was 
aware of the said confidential or fiduciary 
relation he is under the same disability 
as the party who occupied the position of 
confidence, that is to say, the Court 
gives relief to the party conferring the 
benefit without démanding proof of 
fraud or imposition or any specific act 
of undue influence. In Mariam Bibi v. 
Gassim Ebrahim®, immediately after his 
daughters had attained the age of legal 
majority, their father obtained from them 
full and unconditional release in respect 
of their shares in their mother’s property, 
On the question as to whether the release 





1. 53 M.L.J. 842: ALR, 1929 Mad. 6, 
2. AIR. 1939 Rang, 278, 
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deed is vitiated by undue influence, the 
Court expressed the view that vndue 
influence is to be inferred from the special 
relationship between the parties, quite 
apart from proof of acti al fraud or rnfair 
advantage, and that in law a special 
relationship of confidence does exist 
between parent and child, notwith- 
standing that the child is actually of age 
at the time when the transaction took 
place. In that case the following obser- 
vations of Lord Landgale, M. R., in 
Archer v. Hudson}, have been quoted with 
approval. 


“ Nobody has ever asserted that there 
cannot be a pecuniary transaction 
between a parent and a child, the child 
being of age; but everyone will affirm 
in this Gourt that ifthere be a pecuniary 
transaction between parent and 
child, just after the child attains the 
age of 21 years, and prior to what may 
be called a complete ‘emancipation’ 
without any benefit moving to the 
child, the presumption is that an undue 
influence has been exercised to pro- 
cure that liability on the part of the 
child.” 


In Abdul Malick Sakab v. Md. Yusuf Sahib? 
a Division Bench of this Gourt considered 
the scope of section 16 of the Contract 
Act, with reference to a gift said to have 
been made by a child to a parent soon 
after attaining majority. In that case 
the Gourt expressed the view that the 
transactions in that ccse were in the 
nature of a bounty from a child to 
a parent are in equity looked upon with 
caution by Gourts and it is the duty of the 
donee to prove that the gift was the 
resultof free exercise of independent will, 
that the Court should be satisfied that 
the donor was acting independently 
without. any influence from the donee, 
and that the mere existence of a fidu- 
ciary relationship of parent and child 
between the donee and the donor will 
raise a presumption of undue inflvence 
and it is on the donee to rebut the pre- 
sumption. 


8. In view of the above aecisions and 
of the specific provisions contained in 
section 16 of the Gontract Act as also 


T. ast 7 Beav, 551 
2. (1960 
190, 


2 M.LJ. 355: ALR. 1961 Mad. 


404 oe. 


section $9 of the Trust Act, the conclu- 
sion og the facts of this case is inescapable 
that the first defendant had obtained an 
advantage over the plaintiff when he was 
in a fiduciary relation to the plaintiff. 
Neither the first defendant nor the third 
defendant who claims under the first 
defendant had attempted to rebut the 
presumption of undue influence arising 
out of the first defendant’s fiduciary 
relation. Therefore, the view taken b 
the lower appellate -Gourt that Exhibit 
A-7,is not vitiated by exercise of undue 
influence cannot be accepted, 


9. I am however, inclined to agree with 
the view taken by the lower appellate 
Court that the suit is barred by limita- 
tion. The lower appellate Court has 
taken the view that even if the document 
is vitiated by undue inflvence, still the 
said document is only voidable and not 
void ab initio, and that, therefore, the 
plaintiff must have the document set 
aside within three years from the date of 
the document, Section 19-A of the 
Contract Act says that when consent to 
an agreement is caused by undue in- 
fluence, such an agreement is a contract 
voidable at the option of the party whose 
consent was so caused and such contract 
may be set aside either absolutely or upon 
such terms and conditions as to the 
Gourt may seem just. If Exhibit A-7, is 
held to be merely voidable it is necessary 
for the document tobe set aside within a 
period of three years referred to in section 
59 of the Limitation Act, and a mere suit 
for declaration that the instrument is 
void and ineffective will not lie. 
Vide Mt. Azizunnissa v. Siraj. Husain!. In 
cases where the instruments are voidable 
at the instance of a party, a suit to set 
aside or cancel the document must be 
filed within three .years from the date of 
knowledge, that is, the date of the docu- 
ment, (Ramachandra v. Laxman?, and 
Someshwar Dutt v. Tribhuwan Dutt’) 
I have to, therefore held that the suit is 
barred by limitation even if it is treated 
as one for setting aside the release deed 
Exhibit A-7. 5: 


xo. It is, however, contended by the: 
appeilant’s learned Counsel that in any 


e > 








1. A.LR. 1935 All. 507 at 511. 

2. 721.A. 21: (1945) 1 M.L.J. 253; AJR. 
1945 P.C, 54 ele 
3. 67M. 

130, 
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event the lower appellate Court erred 
in dismissing the entire suit even though 
the appeal before it related to items 3 
and 6 alone. But I am of the view that 
the appellate Court wasright in exercis- 
ing its powers under Order 41, rule 33, 
and dismissing the suit in entirety, in vievr 
of its finding that the suit is barred by 
limitation. 
1r. The result is, the second appeal is 
dismissed and the decree and judgment 
of the lower appellate Court are con- 
firmed, There will be, however, be no 
order as to costs, No leave. 


S.J. Appeal dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. | 


PRESENT :— G. Ramanujam, 7. 
Manjini Mudaliar 
Ve 


Karunanidhi and others 
.» Respondenis. 


Givil Procedure Gode (V of 1908), Order 33,. 
rule 1—Suit for partition— Application to 
sue in forma pauperis— Permission granted 
— Subject-matter of suit excluded in considering 
the question of pauperism— Whether correct. 


Petitioner * 


K filed an application to sue in forma 
pauperis for partition of certain items. 
The iower Court granted permission. 
M filed a petition to revise the order on 
the ground that cne of the items in 
respect of which partition was claimed 
was a house property worth Rs. 25,006 
and &’s half share, would easily be 
Rs. 12,500 and that the lower Court had 
not taken that item into account while 
determining the question of pauperism. 


Held on facts, even -assuming that the 
house property in which K claimed an 
interest should be taken into account for 
finding out the means, theré will be no 
immediate purchaser for that undivided ` 
share which K had yet to reduce to his 

exclusive possession for which, purpose 

he had filed the suit. The difficulty of 
finding a suitable purchaser for the alleg- , 








*C.R.P.. No, 2838 of 1972,- 3: 
- + 30th November, 1972. 


3 
1] wo 


ed undivided half share of K had also to 
‘be taken into consideration. K was not 
in joint enjoyment of the property along 
with his father and he had been living 


outside his family, Unless KX got his. 


half share divided and reduced the same 
to his possession, there will be consider- 
able difficulty in finding a purchaser for 
a reasonable price. Therefore, the lower 
Gourt was justified in excluding K’s half 
-share in the house property which was 
the subject-matter of the suit, from consi- 
‘deration presumably on the ground that 
it was out of K’s reach and cannot be 
made use of by him to carry on the litiga- 
tion. [Para. 3.] 


Case referred to: 


Dhananjai Prasad v. Rajkeshwar Singh, 
(1940) 1 M.L.J. 813 : A.ILR. 1940 Mad, 
754. 


Petition under section 115 of Act V of 
1908 praying the High Gourt to revise the 
order of the Gourt of the Additional Sub- 
ordinate Judge of Guddalore, dated 8th 
September, 1972 made in O.P. No. 11 of 


1971. 
K. Ghandra Mauli, for Petitioner, . 


The Gourt made the following 


OrvER.— This revision is directed against 
the order of the lower Court granting 
permission to the first respondent to sue 
in forma pauperis. In this revision the 
Jearned Qounsel for the petitioner contends 
that the first respondent has sufficient 
means to pay the Court-fee, and that the 
lower Gourt was in error in holding that 
he has no sufficient means. It is pointed 
out that one of the items in respect of 
‘which partition is claimed is a house pro- 
perty worth Rs. 25,000, that the plain- 
tiff’s half share will easily be Rs. 19,500 
and that the Court has not taken the 
value of that item while determining 
the question of pauperism of the first 
respondent. The trial Court, in its 
order, has stated that the first respondent 
is a clerk in a lorry service drawing a 
sum of Rs, 200 per month, that he has no 
properties other than the properties 
‘which are the subject matter of the suit, 
and that the Court fee payable being 
Rs, 2,169-50, the first respondent should 
be granted leave to sue in forma pauperis, 
It is true that the lower Gourt mentions 
that the first respondent will have a share 
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along with his father in the residential 
terraced house shown as item 10, which 
has been valued at Rs, 8,000 in the*plaint. 
But the lower Court has not taken that 
into consideration while considering the 
means of the first respondent, presumably 
for the reason that the said house is the 
subject-matter of the suit. This is clear 
from.the observations made by the lower 
Gourt that the first respondent is not 
being maintained by his father, and that 
he is being brought up by his grand- 
father at Pondicherry. 


2. From these observations, it could be 
inferred that the lower Court felt that his 
right to a half share of the house, which 
he seeks to establish in this svit should 
not be taken into consideration. 


3, The learned Counsel for the peti- 
tioner contends that it is not an universal 
rule that the subject-matter of the suit 
should always be excluded in consider- 
ing the question of pauperism of the 
plaintiff. He relies on the decision in 
Dhananjait Prasad v. Rajkeshwar Singh}, 
In that case, the Court has pointed out : 


“It is now well settled that, unlike 
the second portion of this explanation 
(Explanation to Order 33, rule 1, 
Givil Procedure Code), the first por- 
tion permits the subject-matter of the 
suit being taken into consideration in 
determining whether the applicant is a 
pauper.” 


But the learned Judges followed it up by 
saying : 


“It does not follow, however, that the 
subject-matter of the suit must be 
taken into account in all cases.” 


As a matter of fact, on the facts of that 
case, the Gourt refused to take the subject- 
matter of the suit into consideration for 
finding out the means of the plaintiff 
for the purpose of payment of Court-fee, 
In the second case, the question was 
whether the plaintiff had a saleable 
interest in certain items of the suit pro- 
perty, and this Gourt held that the value 
of the subject-matter of the suit need not 
always be excluded from considering the 
question of pauperism under Explanation 
1 to Order 33, rule 1, Civil Procedure 
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Code, and that it would be contrary to 
the spirit of Order 33, Givil Procedure 
Code, if the plaintiff could ignore his 
saleable interest in a property which is 
not questioned by the defendant in the 
suit, Even assuming that item 10 of 
the suit properties in which the plaintiff 
claims an interest should be taken into 
account for finding out the means of the 
first respondent, stiil it has to be found 
out whether there will be an immediate 
purchaser for that undivided share which 
the plaintiff has yet to reduce to his 
exclusive possession for which purpose he 
has filed the present suit. The diff- 
culty of finding a suitable purchaser for 
the alleged undivided half share .of the 
plaintiff in item 10 which is a residential 
house has also to be taken into considera- 
tion. As pointed out by the lower 
Court, che plaintiff is not in joint enjoy- 
ment of that item along with his father 
and he has been living outsiae his 
family. Unless he gets his half share 
divided and reduced the same to his 
possession, there - will be considerable 
difficulty in finding out a purchaser for a 
reasonable price. Therefore, I fee] that 
the lower Gourt was justified in excluding 
the first respondent’s halfshare in item 10, 
which is the subject-matter of the suit, 
from consideration presumably on the 
ground that it is out of the plaintiff's 
reach and cannot be made use of by him 
to carry on the litigation. In this view, 
I find no reason to interfere with the 
finding of the lower Court. 


4. The revision petition is dismissed; 


S.T. Petition dismissed. 





THE MADRAS LAW JOURNAL REPORTS 


l Kesavan 


[1879 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—P. R. Gokulakrishnan, F. 
Petitioner * 
v. 

S. Vincent Pillai 


Madras Buildings (Lease and Rent Gontroly 
Act (GVUI cf 1960), section 25— 
Givil Procedure Gode (V of 1008), section 
115—JVon-residential premises—Wilful de- 
fault by tenant—Finding by Rent Gontroller’s 
Gourt and Appellate Authority—Reversal by 
Revision Gourt—Whethr proper—sScope of 
section 25 of the Act. 


No doubt revision to the District 
Judge is under section 25 of the Madras 
Buildings (Lease and Rent Control) -Act 
which is -of wider amplitude thar 
revision under section 115, Civil Proce- 
dure Gode. But to interfere under sec- 
tion 25 of the Rent Control Act, it is noi 
the duty of Court to go into the merits or 
the facts but it must generally see whether 
there is any error of law or miscarriage of 
justice, ' [Para, 2.} 


Even though the two Covrts below have 
heid that there was wilful default, the 
revision Court reversed the finding of 
fact without any valid ground and on an 
erroneous view as if the irregular pay- 
ments have been accepted by the land 
lady, dismissed the eviction petition. 
This is a clear case where the Gourt below 
has acted illegally and it is the duty of 
the High Court under section 115, Civil 
Procedure Code, to correct such illegality. 

(Para. 4} 


Respondent. 


Cases referred to : 


A.LR. 
Marti, (1966) 1 S.C.J. 1: (1966) 1 S.G.R. 


v. Veeraswami, (1972) T.L.N.J. 435 
Nagarathinam Pillai v. Mahadevier, (1969) 
2M.L.J. 492. 


*C.R.P. No, 39 of 1972. 18th December, 1972. 


f) 


Petition under section 115 of Act (V of 
1908) praying the High Gourt to revise 
the Order of the Revisional Authority 
(District Qurt) Tiruchirapalli, dated 
19th August, 1971 and -made in G.R.P. 
No. 8 of 1969 (G.M.A. No, 117 of 1967 
Sub-Gourt, Tiruchirapalli, H.R.C. O.P. 
No. 144 of 1967, Rent Controller Prl. 
D.M.G., Tiruchirapalli) .- 


M. V. Krishnan, for Petitioner, 


K. Parasaran and D. Peter Francis, for 
Respondent. 


The Gourt delivered the following 


Jupsment.—The landlord is the peti- 
tioner in this case, There seems to be 
previous proceedings against the tenant 
when he committed default in payment 
of rents, but those proceedings seem to 
have been compromised. Finally there 
was proceeding in H.R.G.O.P. No. 72 of 
1966 in respect of the default committed 
by the respondent herein, Even that 
petition was compromised according to 
Exhibit A-7 in and by which the tenant 
agreed to pay rent regularly on or before 
the 5th of every succeeding month. 
The rent has to be reckoned according to 
the English calendar month. In spite 
of the said agreement the tenant has not 
paid rents from 11th November, 1966 to 
27th February, 1967. Necessarily the 
landlord has filed H.R.C.O.P. No. 144. of 
1967 on 3rd April, 1967, contending that 
the: tenant-respondent herein has com: 
mitted wilful default in paying rents for 
the period from 11th November, 1966 to 
28th February, 1967; at the rate of Rs. 35 
per month, the premises being a non- 
residential one. 


2. The contention of the respondent 
seems to have been that the landlord 
accepted rent at irregular intervals in the 
sense that the landlord agreed to receive 
the rent in lump sum instead of every 
month. The said contention has been 
negatived by all the Courts below includ- 
ing the revisional Court wherein the 
agreement sought to be put by the 
tenant has been dis-believed. Even 
though the Rent Controller’s Court and 
also the appellate authority have clearly 
given a finding as regards wilful default, 
the revision Court, ż.e., the District 
Judge, Tiruchirapalli has reversed tne 
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said finding. No doubt the revision to the 
District Judge is under section 25 of the 
Madras Buildings (Lease and Rent Con- 
trol) Act which is of wider amplitude 
that the revision under section 11 5, 
Civil Procedure Code. But to interfere 
under section 25 of the Rent Control Act, 
it is not the duty of the Court to go into}. 
the merits of the facts but it must generally 
see whether there is any error of law or 
miscarriage of justice. On the other\ 
hand, the District Judge seems to have 
ignored all these aspects and simpl 
reversed ‘the finding of both the Courts 
below on the ground that the landlady 
did not insist on the payment of the rent 
on or before the 5th of every succeeding 
month when she received the money 
orders for the months of June to October, 
without any demur. 


3. In Lingambhotla Subbayya v. The Sub- 
ordinate Fudge, Vijayawada and another! a 
Bench of this Court presided over by 
Rajamannar, C.J. and Somasundaram, J. 
has categorically held that though a 
landlord may not have been insisting on 
regular payments and was accepting with- 
out protest. arrears of rent which had 
accumulated, if he chcoses to apply under 
section 7 of the Madras Buildings (Lease 
and Rent Gontrol) Act, he will be entitled 
to an order of eviction, if he proves there 
has been a default as contemplated by 
the section, Mr. Rajaram wants to 
cite G. Rangaraju v, Parthasarathi? wherein, 
Venkatadri, J., on the facts of that case 
held that there was no callousness or 
supine indifference on the part of the 
tenant in paying rent and assuch default 
in paying the rent for a few days cannot 
be considered as wilful default. I do 
not think this decision will supersede the 
Bench decision of this Court in Lingam- 
bhotla Subbayya v. The Subordinate Judge, 
Vijayawada and another? and further the 
facts of that case are entirely different 
from the facts of the case on hand. 


4. No doubt in Pandurang v. Martis the 
Supreme Court has held : 


** While exercising its jurisdiction under 
section 115, it is not competent to the 


i A. £1955) 1 M.LJ. 514: ALR. 1951 Mad. 
2. (1961) 1 M.L.J. 12: (1960) MLJ. (Cil.) 
833: A I.R. 1961 Mad. 20. 

3. (1966) 1 SCJ. 1: (1966)1 SCR. 102: 
A.L.R, 1966 S.C. 153. 
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High Court to correct errors of fact, 
however gross they may be, or even 
error’ of law, unless the said errors 
have relation to the jurisdiction of the 
Court to try the dispute itself. As 
clauses fa), (b) and (c) of section 115 
indicate, it is only in cases where the 
Subordinate Court has exercised a 
jurisdiction not vested in it by law or 
has failed to exercise a jurisdiction so 
vested or has acted in exercise of 1s 
jurisdiction with irregularity that the 
revisional jurisdiction of the High 
Court can be properly invoked.” 


As far as the present case is concerned, 
leven though the two Courts below have 
held that there was wilfvl default, the 
Revision Court reversed the finding of 
fact without any valid ground and on an 
Yerroneous view as if the irregular pay- 
ments have been accepted by the land- 
Jlady, and dismissed the eviction petition. 
{This is a clear case wherein the Court 
Jbelow has acted illegally and it is the 
duty of the High Court under section 115, 
ĮCivil Procedure Code to correct such 
illegality. 


5. In the Vellore Shrof Kumaraswamt 
Ghetti Choultry by the Executive Trustee v. 
Veeraswami,: Sadasivam, J. has held 
that under section 25 of the Rent Control 
Act, the revision Court can interfere only 
if the order impugned was illegal or 
improper and not otherwise. I do not 
find that the orders passed by the Rent 
Controller and the Subordinate Judge 
are illegal or otherwise perverse, 








6. Taking into consideration the Bench 
decision of our High Goirt in Lingam- 
bhotla Subbayya v. The Subordinate Fudge, 
Vijayawada and another? it is clear that the 
tenant has committed wilful default in 
paying rents from 11th November, 1966 
to 28th February, 1967. However much 
he has paid the amounts subsequently, 
the wilful’ default committed by him 
cannot be cured and as clearly observed 
in Nagarathinam Pillai v. Mahadevier® this 
may be a pointer in granting some time 
to vacate but that is not a ground for 
holding that there was no wilful default, 
In the present case the tenant has com- 
mitted defavlt and there was callousness 


1. 1972 T.L. N.J, 43. 


2. (1951) 1 M.L.J. 514: AIR. 1951 Mad. 
864 (2) 


3. (1969) 2M.L.J. 492. 
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and indifference on the part of the tenant. 
in spite of Exhibit A-7 in paying the 
monthly rents regularly. I am of the 
view that the order passed by the District 
Judge in C.R.P. No. 8 of 1969 cannot be 
sustained and in these circumstances this’ 
Civil Revision Petition is allowed. and 
the orders of the Rent Controller and the 
Subordinate Judge in the Civil Mis- 
cellaneous Appeal are restored, 


The result is the respondent herein 
will be evicted from the premises he is in 
occupation at present. Time to vacate 
three months. There will be no orders 
as to costs, 


S.J. 


Petition allowed. 


IN THE HIGH GOURT OF JUDT- 
CATURE AT MADRAS. 


PRESEN: :— K. Veeraswan:, C.F. and V. V. 
Raghaven, 7. l 


Varadaraja Goundar and others 
- Pettioners* 


v. 


The State of Tamil Nadu repre- 
sented by Secretary to Govern- 
ment, Social Welfare Department, 
Madras-9 and another... Respondent. 


Land Acquisition Act (I of 1894), sections 5-A, 
17—-Proceedings to acquire land to provide 
house-sites for Harijans—Dispensing with 
application of section 5-A on the ground of 
grave urgency—Whether valid—Writ—Party 
concerned must approach with all expedition— 
Otherwise Gourt not bound to grant remedy— 
Gonstitution of India, Article 226. . 


Unless acquisition could not brook a 
delay of approximately two months or 
even three months. in applying section 
5-A of the Land Acquisition Act before 
the declaration under section 6, there is 
no power to invoke the urgency provi- 
sions. [Para. 1.] 


The proceedings to acquire land to pro- 
vide house-sites for Harijans were 
admittedly taken as early as 1960. But ‘the 
notification under section 4 (1) of the 
Act was made only on 17th August, 1966, 





*W.A.Nos. 101 ta 103 of 1972. 
23rd October, 1972. 


N 


1). 


At that point. of time, suddenly the 
partment thought that there was a 
grave urgency and on that view dispensed 
with the application of section 5-A and 
invoked section 17. 


Held, there was evidently. no urgency and 
the Department was not justified in 
invoking section 17. [Para. 1.] 


It is not in every case that the Gourt is 
bound to grant a writ. The party 
concerned must approach the Court for 
that remedy with all expedition, at any 
rate, before the other side has done some- 
thing which it would be unfair to ask him 
to retrace.. It was found from the record 
that the Government had taken possession 
. of the lands in question. The award also 
had been passed earlier. It was too late 
.for the appellants to have applied to the 
‘‘Gourt. [Para, .2.\ 


Appeal under Clause 15 of.the „Letters 
Patent against the Order of the Honour- 
able. Mi. Justice Palaniswaniy; dated 
14th October, 1971 and made in the exer- 
` cise of the Special Original Jurisdiction’ of 
‘ the High Gourt in Writ Petition Nos. 24.06 
to 2408 of 1970 presented under Article 
226 of the. Gonstitution’ of India to issue 
writs of mandamus ` forbearing the, res- 
_pondents herein from proceeding further 
t with. ‘the .acquisition’ of the.lands in 
Survey Nos. (1) 84/5-B and 84fġ; (2) 
84/7, 84/8 and 84/11 respectively in all 
the ‘petitions in Ganapathipattu Village, 
Tindivanam Taluk and quash the order. 


R. ‘Krishnamurthy and D: Raju, for Appel- 
lants. = . 
The Government, Pleader, for Respon” 
‘dénts. E A er . 
The Judgment of the Gourt was delivered 
by E g E Ge a 
Peeraswami, C.F.—But for the long delay 
of nearly three years on the part of'the 


appellants; we should have had no ‘hesi- . 


tation in quashing the land acquisition 
proceedings: The proceedings to acquire 
land to provide house-sites for Harijans 
were admittedly taken as early as -1960. 
But the notification under section 4 (1) 
of -the Act was made only on 17th 


August, 1966, At, that point of time,- 


_ suddenly the’ Department thought: that 
there was a grave urgency andon that 


_-view dispensed’ with’ the application -of 


a 
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section 5-A of the Land Acquisition Act 
and invoked section 17. This was wholly 
an unjustified procedure. The Court 
has repeatedly pointed out that unless 
acquisition could not brook a delay of 
approximately two’ months or even three 
months in applying section 5-A before 
the declaration under section 6, there 
was no power to invoke the urgency 
provisions. There was evidently nc 
urgency of that kind in this case and the 
Department was not justified in invoking 
section 17. We should have, therefore, 
quashed the notification. 


2. But unfortunately, there have been 
events which stand in the way of issuing 
a writ. It is not in every case that this 
Court is bound to grant a writ. The 
party concerned must approach this Gourt 
for that remedy with all expedition, at any 
rate, before the other side has done some- 
thing which it would be unfair to ask him 
to retrace. The section 9 notice was 
issued as early as September, 1966, and 


in August, 1967, it would appear that one 


of the appellants before us applied in 
W.P. No. 2504. of 1965, which was even- 
tually dismissed, but there no challenge 
was made to the dispensation with the 
section 5-A procedure. No doubt, subse- 
quent’: the appellants had been moving 
the Government on some ground or 


‘other. But then, we find from the record 


that the Government had taken posses- 
sion of the lands in question on 22nd 
January, 1968 and gth May, 1968, 
No doubt, the appellants, on filing peti- 
tions under Article 226 of the Gonstitu- 
tion, had obtained injunctions. Appa- 
rently, under cover of those injunc- 
tions, they had been cultivating the lands. 
But that does not mean that in the absence 
of a contradiction of the allegation in the 
counter-affidavit, we can say that no 
possession was taken on the dates above 
mentioned by the Government. The 
award also had ‘been passed earlier, 
That being the case, it was too late for the 


‘appellants to have applied to this Court. 
„That was the view of Palaniswamy, J., 


? 
po. 


with whom we agree. 
g. The appeals are dismissed. No costs. 


PSP. —— Appeal dismissed: 
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IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P, R. Gokulakrishnan, F. 
A. Venkataswami Naidu .., Pétitioner* 


U 


The State ot Tamil Nadu through the 
State Representative (Land Reforms) 
the Authorised Officer, Land Re- 
forms, Tallakulam, Madurai 2. 

.. Respondent . 


Tamil Nadu Land Reforms (Fixation of 
Geiling on Lmd) Act (LVIII of 1961), 
sections 73 (i) (b), 3 (49)—Trust owning 
fands—Notice to show cause why excess lands 
beyond 30 acres should not be handcd over to 
Government —Dzfinition of trust—Trust in- 
tended for public purpose of a religious or 
charitable or of an educational nature entitled 
to exemption—Whether trust is * public” or 
‘ private’ not mertal—Construction of trust- 
deed—Duty of Gourt—Immaterial recitals to 
be ignored. 


The Act (LVIII of 1961), in its defining 
section 3 (49) contemplates only a trust 
which is intended fer public purpose of a 
religious or charitable, or of an educa- 
tional nature. -Hrnce it 1s necessary to 
construe the trust deed as to whether the 
trust is one for a public purpese cf a 
religious or charitable nature. The ques- 
tion as to whether it is a € public ’ trust or 
a ‘ private > trust is not very material for 
the present case since the decision has to 
be rendered on the question whether the 
trust is for “a public purpose of a reli- 
gious or charitable nature’, [Para. 5.] 


The predominant intention and purpose 
of creating the trust is only to perform 
the charities which the petitioner’s ances- 
tors were doing prior thereto. Incidential 
honours which the trustee gets by reason 
of such perfcrmance of charities cannot 
be construed as the purpose fer which the 
trust was created. The main intention of 
the founder of the trust was to do certain 
mandrgapadis to the deities and on days 
of those mand gapadis to feed the bakthas 
who collect there, It was clear that the 
main purpose of the suit was ouly a public 
purpose cf a religious and charitable 
nature. If it was public purpose cf a 
religious and charitable nature, the ex- 
emption granted under section 73 will 


» CRP, No. 2101 of 1971 
9th November, 1972. 
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equally apply. Paras. 7 and 8.3 


For construction of a trust deed as a deed 
for public purpose of a religious or chari- 
table nature, it is not necessary to take 
into account certain immaterial recitals 
in the deed which confer ben fits to the 
trustee or members of his femily. 


[Para, 11.} 


The description that it is a ‘ private’ 
trust and that the Hindu Relig’ous and 
Gharitable Endowments Beard has no 
voice in the trust and like recitals in a 
trust deed cannot give the characte cf a 
‘private’ or ‘public’ trust to the trust 
created, It is the duty of the Court to 
read the recitals in the deed of tuft and 
spell out the intenticn of the frunder of 
the trust for the purpose for which it is 
created, [Para, 14.] 


Cases referred to ; 


Th: Gimmissioner, Mrdras Hindu Religious 
and Gharitable Eidowments, Mcdras . v. 
Narayana, (1965) 2 8.C.J. 431 : (1965) 2 
An.W.R. (S.C.) 47: (1965) 2 M.L.J. 
(S.C.) 47: A.LR. 1965 S.G. 19165 
Rdhakrishna Ghettiar v. Commissioner of 
Hindu R ligious and Charitcble E- dowm nt 
men“: , (1960), M.L.J. -9 ; Nirmel- B -la 
v. Bali Gaand, (1966) 2 S.C. J. 426 : (1965) 
38.C.R. 550: A.LR. 19ñ5 S.Q. 1874s 
§. S. Pillai v. K. S. Pillai, AUR. 
1972 S.C. 2069. 


Petition under section 83-o0of Tamil Nadu 
Land Refcrms Act, 1961 and secticn 115, 
of Act V of 1908 praying the High Ccurt 
to revise the order of the Ccurt of the 
Subordinate Judge cf Ramanathapuram 
at Madurai, dated 24th F: bruary, 1971 
and made in L.R.A. Ne. 4 cf 1970 
(M.R.I. 14 T/A.P.K. Authcriscd Officer 
(Land Refcrms), Madurai-2.). 


S. V. Jayaraman, for Petitioner. 


K. Kumairaguruparan, fcr Assistant Govern- 
ment Pleader, for R'spcndent. 


The Court made the follcwing 


Orper.—The State cf Tamil Nadu, 
throug’. the State Reprerentative (Land 
R-fcrms), the Authcri-ed Officer, Land 
Ref rms, Madurai-2 (the respenéent 
herein), issved a notice, dated 4th. April, 
1970 under secticn 9 (2) (b) of the Tamil 
Nadu Land Reforms (F‘xaticn cf Q iling 
on Land Act, (LVIII of 1961) 
hereinafter referred to as the Act), directe 


{] 


‘ing the petitioner herein to show cause 
why he should not hand over 4.25 
standard acres from out of his private 
trust lands. According to the respen- 
dent, the petitiontrr is having a private 
trust, that the private trust is entitled to 
hold only 30 standard acres and that 


since he is owning 34.25 Standard acres, . 


he has to declare an extent of 4.25 
standard acres as surplus holding. The 
petitioner alleged befcre the res pence nt 
that the trust is exempted frem the. cpera- 
tion of the Act and that he would pro- 
duce necessary documents and scught 
extension cf time to fi‘e his cbj-cticns to 
the notice under secticn 9 (2) (4). In 
spite of several opportunitirs given to 
the petitioner to file his cbjecticns, no 
objection was fird by him before the 
respondent. Finally, the respondent re- 
jected the furthrr request fer grant cf 
extension of time by a month to file 
objection, and directed the petiticner to 
furnish the particulars of surplus land 
to the -xtent of 4.25 standard acres within 
seven days from the date of the receipt of 
his order, dated 22nd June, 1970. 

2. Aggrieved by the said decisicn of the 
Authorised Officer, the petiticntr pre- 
ferred an appral to the Land Tribunal 
(Subordinate Judg’), Ramanathapurem 
at Madurai. B fore the Land Thi- 
bunal, the petiuoner contended that 
under section 73 (ii) (b) of the Act, all 
trusts are exempted from the operation 
of the Act, that no portion of the propèr- 
ties can be declared as surplus land, that 
section 6 of the Act, which deals with the 
basis of calculation of the extent of land 
held by the fornder of a trust, has no appli- 
cation to his case, thatifsection 6 is exclud- 
ed, there is no basis for resorting to section 
5 for declaring any portion of the Jands as 
surplus and that the respondent was 
wrong in proceeding on the basis that 
the trust in qussticn is a ‘private’ trust. 
The Land Tribunal, after cbrerving that 
the settlement derd cannot be constiurd 
as creating a ‘public’? trust, and alco 
distinguishing the decitien in The Cam- 
missioner, Modras Hindu Religious and Ghari- 
table Endowments, Modras v. Narayana’, 
dismissed the app’al. Agg ieved by the 
decision of the Tribunal, the petitienrr 
has prefrred this C.R.P, under section 83 


i. (1965) 28.0.3. 431: (1965) 2 Aa W.R. 
(SC. 47: (1965) 2 M.L.J.\S.Ċ.) 47; ALR. 1965 
S.C. 1916. 
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of the Act and section 115, Civil Prece- 
dure Code. ° 


g. Thiru S.V. Jayaraman, the learned 
Counsel appearirg fcr the petiticner fub- 
mitted that any ‘trust’ is ex¢mpted frem 
the cp°raticn cf the Act, as per secticn 73 
(ii) (b) therecf. The lrarnrd Crunse! 
also brought to my nrtice the prevision 
under section 3 (49) defining ‘trust’ and 
stated that a ‘trust? means trust fer a 
public purpese cf a religicus cr charitable, 
or cfan educational, nature, Thelearned 
Goensel also stated that the trust deed 
clearly creates a ‘public’ trust and :ub- 
mitted thatany ny nticn in the nature of 
private benrfit fund in the deed can 
be ignored in view of the specific menticn 
of the public nature of the trust in the 
deed itself, 


. Thiru Kumaragurubaran, appearing 
òn behalf of the Ascistant Goverrm*nt 
Pleader, submitted that the tiurt is this 
case is a ‘private’ trust and that there is 
absclut ly nothing in the deed Cirec'irg 
a ‘public? purpose. He also submitted 
that the trust itself was created for the 
benrfit of the family members and as 
such it will not be exempted under 
section 73 of the Act, 


The Act, in its defining section.... 
section 3 (29)—contemplatrs only a trust 
which is intended fír public purpose of a 
religious or charitable, cr of an ecuca- 
tional, nature, Hence it is necessary tc 
construe as to whether the preent trust 
is a trust fer a public purpose of a religicur 
or charitable nature. The question as 
to whether it is a ‘public’ trust cr a 
‘private’ trust is not wry material for 
the present case since the decisicn has te 
be rendered on the questicn whetl e- the 
trust is fcr ‘fa public pw pose of a religicu 
or charitable natwe”, 


6. The Tribunalhas completely ignored 
this aspect cf the care end has erred in 
holding that since it is not a ‘public trust, 
the exemption is not attracted, 


According to the trust dee d, dated 
13th S-ptember, 1956, the petiticner 
has cleatly endowed the preprrties for 
the purpose of prrfermance of certain 
charities, The predeminant intenticr 
and purpose of creating the trust is only 
to perform the charities which the peti- 
tioner’s ancestors were doing prior thereto, 


-ernn na 
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Incidental honours which the trustee gets 
by reason of such performance of 
charities .cannot be construed. as the 
purpose for which the trust was created. 
The main intention of the founder of the 
trust is to do certain maendagapadis to the 
deities and on days of those mandagapadis 
to feed the bakthas who collect | there, 
Both in the A schedule dharmam and the 
B Schedule dkarmam, mentioned in the 
deed of trust, the main object isto perform 
necessary , mandagapadis to the deities 
mentioned there and also to the charity 
with the residual funds. 


8. Thus it is clear that the main purpose 
of the trust is only a public purpose of a 
religious and charitable nature, Ifitisa 
public purpose of a religious and charita- 
ble nature, the exemption granted under 
section 73 will squarely apply. . - , 


9. -Thiru S.V. Jayaraman, the learned 
Qovunsel for the petitioner, cited the deci- 
sion in The Commissioner, Madras Hindu 
Religious and Gharitable Endowments, 
Madras v. Narayanat, the one cited. before 
the Tribunal itself, and submitted that the 
ratio decidendi of that case will. apply 
squarely to the case on hand. In that case, 
the main question was whether on the 
facts found .by the Court of first instance 
and confirmed by the High -.Gourt, the 
‘Samaradhanai Fund’ in that case was a 


i “religious charity” within the meaning 


of section 6 (13) of Madras Act XIX of 
1951. That section defines “religious 
charity” as meaning ‘a public charity 
associated with a Hindu festival or obser- 
vance ofareligious character, whether it be 
connected with a math or temple or not”. 


, The two conditions thus prescribed by the 
‘ definition, were: there must be a public 


a — — 


charity and that charity must be associated 
with a Hindu festival or observance of a 


: religious character. If these be fulfilled, 


a public.charity will be a religious charity, 
even if if is not connected with a math or 
temple. - The High Court, in that case, 
found that feeding Brahmin pilgrims 
during the Rathotsavam festival of Sri 
Venkatachalapathiswami shrine at 
Gunaseelam did not constitute an asso- 
Ciation between the Fund and the Rathot- 
savam festival. This view was not accept- 


. ed by the Supreme Gourt.. On the 


y 


(1965) 2 S.C.J. 431:(1965) 2 An WR. 
47: (1965) 2 M.L.J, (S.C.) 47: AIR. 1965 


) 
1916. 
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facts, the Svpreme Court held-that on 
the occasion of the Rathotsavam festival 
pilgrims from many places attend the 
festival and the object of the charity is 
to feed Brahmins attending the festival, 
that it Was not disputed that setting up a 
Fund for feeding Brahmins is a public 
charity, that the primary purpose of the 
charity is to feed Brahmin pilgrims 
attending the Rathotsavam and that this 
public charity has therefore a real con- 
nection with the Rathotsavam which is a 
Hindu festival of a religious character, 
and therefore a religious charity within the 
meaning of section 6 (13) of Madras Act 
IX of 1951. Finally, the Supreme Cour; 
confirmed the finding of the trial Court 


ro. As far as the present case is con- 
cerned, there is a clear recital in the deed 
for the performance of charities and also 
to feed bakthas who collect during the 
festivals for the deities, Even the manda- 
gapadis-are done in a public place in a 
mantap and bakthas are allowed to -wor- 
ship the deities, The preperties` are 
definitely dedicated for the perfctrmance 
of the charities mentioned in the A and. B 
Schedules. ae 


tr. For construction of a trust deed as 
a deed for public purpose of a'relgicus or 
charitable nature, it is not necessary to 
take into account certain immateria] 
recitals in the deed which confer benefits 
to the trustee or members of his family. 
For this position, Thiru S.V, Jayaraman, 
the learned Counsel for the petitioner, 
Nirmala Bala v. 
Balai Ghand4, wherein the Supreme Court 


-has held that provision for maintenance 


and residence of the shebaits is an ordinary 
incident of such a dedication and could 
not therefore be interpreted as restrictive 
of the estate of the deity and that the 
deed consequently created an encowment 
for the benefit of the deity absolut7ly but 
subject to certain charges in favour of the 
shebaits and the descendants of the 
settlor. 


x2. Thiru S.V. Jayaraman, also cited the 


decision.in SS, Pillai v. KS, Pillai?, for 


the, position and as“to hcw a complete 
dedication of property to religicus or 
charitable purpose. must be construed. 
There, the Supreme Court held: 





"1. (1966) 2$.C.J. 426: (1965) 3 SCR. 550: 
ALR. 1965 S.C. 1874. ee ae 
2. AIR. 1972 S.C. 2069, ‘ 


1] 


The dedication of a property to 
religious or charitable purposes may be 
either complete or partial. Ifthe dedi- 
cation is complete a trvst in favour of a 
charity is created. If the dedication 
is partial, a trust in favour of a charity 
1s not created but a charge in favour ofa 
charity is attached to, and follows, 
the property which retains its. original 
private and secular character, Whe- 
ther or not a dedication is complete is a 
question of fact to be determined in.each 
case on the terms of the relevant docu- 
ment if the dedication was made under 
adocument. In such a case itis always 
a matter of ascertaining the tiue inten- 
tion of the parties. Such an intenticn 
must be gathered on a fair and reason- 
able construction of the document 
considered as a whole, If the income: 
of the property is substantially intended 
to be used for the purpose of a charity 
and only an inSignificant and minor 
portion of it is. allowed to be used for 
the maintenance of the worshipper or. 
the manager, it may be possible to take 
the view that the dedication is complete, 
If, on the other hand, for the mainte- 
nance of charity a minor portion of the 
income is expected or required to be 
used and a substantial surplus is left 
in the hands of the manager or worship- 

er for his own private’ purposes, it 
would be difficult to accept the theory 
of complete dedication”. : 


Applying this decision to the case on hand, 
it is clear that there is a ‘complete dedi- 
cation’ of the properties for ə public 
purpose of a religious and charitable 
nature, - = 


13. In Radhakrishna Chettiar v. Gommis- 
stoner ‘of Hindu Religious and Gharitable 
Endowments, a Bench of this Gourt has 
held, on the facts of that case, that feeding 
Arya Vysya Pilgrims who happen to visit 
religious festivals upon stated occasions: 
and the endowment created for that 
purpose, wculd be ‘religious charity’. 
In the Gommissioner cf Madras, Hindu Reli- 
gious and Gharitable Endowment, Madras v. 
Narayana?, also, the feeding of. Brahmins 
on Rathotsavam festival has been held 
to be a religious charity. Thus, even a 





T. (1960) 1 M.L.J. 494. 
2. (1965) 2 SCJ. 431: (1965) 
(8.C.) 47 : (1965) 2 M.L.J. (S:C.) 47 : 
1965 8.C. 1916. i g Tog 


2 An W.R. 
LR. 


+ 
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trvst created for a cettain section of people 
has been held to be a religious trust, As 
far as the present case is concerned, the 
purpose of the trust is for doing mandaga-« 
padis for the deities. wherein the public 
have access to, irrespective of caste cr 
creed and all bakthas who collect there 
have to be fed. Hence, there is no diffi- 
culty as far as the present case is ccncern- 
ed, for coming to the ccnclusion that the 
trust is for a public purpose cf a religious 
and charitable natwe. 


14. The descripticn that it is a ‘private’ 
trust and that the Hindu Religicvs and 
Charitable Endcwments Beard has* no 
voice in the trust and like recitals in a 
trust deed cannot give it the character cf 
a ‘private’ or ‘public? trust to the trust 
created. Jt is the duty of the Ccurt to 
read the recitals in the deed of trust and 
spell out the intention of the fcunder of 
the trust for the purpose for which it 1s 
created, 


x5. In view of the above said finding, 
it is needless to say that the preperties 
mentioned in the trust deed in questi n 
are exempt frem the cperaticn of the Act. 


x6. In these circumstances, the Civil 
Revision Petition is allowed, with the 
findings that the lands involved in the 
trust deed in question are exempt from 
the provisions of the Act. 


x7. It is regrettable that the Assistant 
Government Pleader is absent when this 
judgment is pronounced. Hence the 
Civil Revision Petition is allowed with 
costs, i 


S.J. 


—— Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresentT:—P.R. Gokulakrishnan, F. 


Ponnyuswami Reddiar Petitioner* 
a. 
Lalitha and others | Respondents. 


Givil Procedure Gade (V of 1908), section 151 
and Order 1, rule 10 —Two second appeals 
heard together and disposed of—Party in one 
appeal not party. in the other appeal— 
— Direction by High Gourt to implead the party 
èn the other appeal— Application to implead— 
Such party not bound by directions in the appeal 
to which he was not a party—Without counter- 
claim in the pleadings—Court cannot make 
observations, 


It cannot be construed that simply becavse 
two Second Appeals had been heard 
together and disposed of, in one of which 
the petitioner was not a party, the peti- 
tioner is bouna by any directions contain d 
in the order in the appeal to which he was 
not a party. Directions issved withort 
notice to the petitioner cannot bind the 
petitioner, The Covrt below bas the 
right to consider the question of implead- 
ing the petitioner as a party—defendant 
on the merits of the case. 


[ Paras, 12 and 13.] 


In the absence of a counter-claim and ir 
the aksence of a prayer in the pleadings, 
1t is too much for the District Court to 
make observations in its judgment on 
such covnter-claim. [Para. 11.] 


Petition under section 115 of Act V of 1908 
Praying the High Qourt to revise the 
order of the Govurt of the Suborainate 
Judge, Tiruchirappali,dated 2cth Septem- 
er, 1¢71 and made in I.A. No, 258 of 
1971 in O.S. No. 81 of 1964 on his file, 


M.S. Venkatarama 


K. Ramaswami, for Respondents. 


Iyer, for Petitioner, 


The QGourt made the following 


Orver:— The revision petition arises ovt 
of the order passed in I.A. No. 258 of 
1971 in O.S. No. 81 of 1964 on the file 
a 
FCRP, No, 2116 of 1971. 
5th November, 1972, 
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of the Sub-Gourt, Tiruchirapalli. The 
first respondent herein filed that applica- 
tion under O:d‘r 1, rvle 10 and section 
151, Givil Procedure Gcd”, praying to 
implead the petitioner herein as a party- 
defendant in the suit. It is necessary to 
narrate the events that preceded the filing 
of the application under Order 1, rule 10, 
Civil Procedure Gcde, by the first res- 
pondent herein. 


2. Lalitha, the first respondent herein 
filed the suit O.S, No. 81 of 1964 against 
respondents 2 and 3 for rendition of 
accounts of the value of all the jewels 
which the first respondent had entrusted 
with them. The suit was decreed on 
24th March, 1966, directing rendition of 
accovnts by the second and third res- 
pondents to the first responcent. On 
appeal by respondents 2 and 3 to the 
District Gourt, Tirvchirapalli, in A.S. 
No. 427 of 1966, the District Judge found 
that the entrustment of the jewels, listed 
in Exhibit A-17, with respondents 2 and 3 
by the first respondent was true and that 
respondents 2 and 3 will have to account 
and pay for the jewels. While disposing 
of the appeal, the District Judge observed: 


“There is nothing to show that ovt of 
sheér goodwill, the first respondent 
(petitioner herein) mav have agreed to 
bear the entire expenses of three svb- 
Stantial litigations launched by the ap- 
pellant {first respondent herein)...... 
- Inevitably, therefore the expenditure of 
litigation in part atleast, must have come 
ovtof the sale or pledge of jewellery of 
the appellant (first respondent herein). 
Therefore the relief sought obviously is 
to recover the balance of valve either in 
the shape of cash or the remaining 
jewellery of tne appellant (first respon- 
‘dent herein) after debiting against her 
the expenditure of the litigation cr a 
proper part thereof. But it is not 
the case of the appellant (first respon- 
. dent herein) that respondents 2 and 3 
. {respondents 2 and 3 herein) were in 
chargé of the conduct of the litigations 
in which she was involved or that they 
sold the jewellery or incurred | any 
expenditure in connection with the 
litigation. On .the other hand, the 
case of the appellant (first respondent 
herein) is that the first respondent 
. (petitioner. herein) did «so.'; Yet, the 
first respondent (petitioner herein) has 


i] 


not been made a party ta the suit. 
Therefore the best way of disposing of 
the suit seems to b° remand tne svit 
so that the first respondent (petitioner 
herein) may also be made a party 
thereto and then: (1) take an acccunt 
of the expenditure incurred fer the 
litigation ;(2) the precise amount) ealised 
by the sale if any, of the jewels; and 
(3) if none of the jewels are available, 
determine the value of the jewels; and 
(4) set off the expenditure of the litiga- 
tion against the same and enable the 
appellant (first respondent herein) to 
recover the balance.” 


With these observations, the District 
Jvdge remanded the svit to the final Court 
for disposal afresh. 


g. On appeal against the oraer cf remand 
preferred by respondents 2 and: 3 hereir 
before this Gourt in'S.A.No. 877 of 1968, 
Kailasam, J., dismissed the second appeal 
with the following observaticns: 


“The only point is whether the order 
of remand can be sustained. Taking 
into accovnt that Ponnuswami Reddiar 
(petitioner herein) is a necessary party, 
I do not think that ‘he order of remand 
directing to implead him and to go into 
the question mentioned by the lower 
appellate Gourt is erroneous. Therefore 
the order of remand will have to 
be confirmed. In directing remand, 
the lower appellate Gourt has given 
some findings. As the entire case will 
be re-opened in the presence of Pennu- 
sami Reddiar who was not a party te 
the prior proceedings, these findings 
will have to be vacated and the matter 
gone into afresh.” 


4. The first respondent here also filed 
O.S.No. 19 of 1964 against the petitioner 
(Ponnusami Reddiar) for rendition cf a 
true and correct account of the moneys 
‘which she had entrusted with him. 
According to ber, she entrusted a sum 
of Rs. 10,000 with him. Tne trial Court 
dismissed the suit, The first respondent 
preferred A.S. No. 613 of 1966 on, the file 
of the District Court of Tiruchirappzlli. 
‘The District Judge rendered a common 
judgment both in A.S. No. 613 of 1966 
and in A.S .No. 427 of 1966, by which he 
dismissed the appeal filed by the first 
respondent (A.S.No. 613 of 1966). The 
first respondent preferred S.A. No. 1464 
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of 1968 before this Court. The said 
second appeal was heard along with S.A. 
No. 877 of 1968. By acommon judgment, 
Son: J., dismissed S.A. No. 1464 òf 
1968. 


5. Pursuant to the abovesaid observa- 
tions made by th% District Judge in A.S. 
No. 427 of 1966, confirmed by the High 
Court in S.A. No. 877 of 1968, the first 
respondent preferred I.A. No. 258 cf 1971 
unde1O-der 1, rule 10 and section 151, 
Givil Procedure Code, for impleading 
the petitioner her€in as a party-defendant 
in the suit O.S. Ne. 81 of 1964. In his 
affidavit filed in support of that applica- 
tion, the first respondent herein referred 
to the judgments in A.S. No. 427 of 1966 
and S.A. No. 877 of 1968 and prayed for 
impleading Ponnusami as a defendant in 
the suit. In the counter filed by Pennu- 
swami (petitioner herein) he contended 
that there are no grounds for adding him 
as a party to the suit at the present stage 
and that the application is barred by 
limitation. It was further contended 
that the grounds alleged for adding him 
as a defendant are neither preper nor 
correct and that the proper gist and effect 


of the previous proceedings have not been 


clearly and correctly set out in the affidavit. 
The counter-affidavit further stated that 
the suit is of the year 1964. and the appli- 
cation filed in 1971 is clearly barred by 
limitation. It is again the contention in 
the counter-affidavit that it has never 
been found that the petitioner herein is 
an accounting party to the suit, that the 
first respondent herein had on a previous 
occasion stated that he was not willing 
to add him as a party and that the present 
application is therefore barred, 


6. The Subordinate Judge took up for 
consideration the question as to whether 
the third party, Ponnuswami, should be 
impleaded in the suit, He allowed the 
application after observing thus: 


“It may be that plaintiff (first respon- 
dent herein) does not desire a decree 
against Ponnuswami (petitioner herein) 
but nevertheless this Court is bound by 
`- the order of the appellate Court as well 
as of the High Court directing him to 
implead Ponnusami Réeddiar as he is a 
necessary party...... It is open to 
Ponnusami Reddiar (petitioner herein) 
after he is impleaded in the suit to 
raise whatever contentions including. 
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the question of limitation in his plead- 
ings aud contest the suit.” 


7. Aggrieved by the order of the Subor- 
dinate Judge, this C.R.P. has been 
preferred by Ponnuswamy. 


8. Thiru M.S. Venkataramier, learned 
Gounsel appearing for the petitioner, sub- 
mitted that Ponnuswami was not a party 
in-O.S. No. 8i of 1964 norin A.S. No. 427 
of 1966, nor in S.A. No, 877 of 1968 and 
‘that as such any directions contained in 
the judgment in A.S. No. 427 of 1966 or 
in S.A. No. 877 of 1968 are not binding 
on him. Learned Counsel also submitted 
that the Subordinate Judge, except for 
stating that he’is bound by the directions 
made by the appellate Courts, has not 
applied his mind to the question as to 
whether the petitioner is a proper or a 
necessary party to the suit. According 
to Thiru M.S. Venkataramier, learned 
Counsel for the petitioner, such conclusion 
of the Gourt below without application 
of its mind to the facts and to the provi- 
sions contained in Order 1, rule ro, Givil 
Procedure Code, has resulted in the failure 
of exercise of its jurisdiction and as 
such this Court under its revisional 
powers, can interfere with the order, 


9. Thiru K. Ramaswami, learned 
Counsel for the first respondent, submitted 
that there is no question of jurisdiction 
involved in this revision petition for me 
to interfere and that Ponnuswami is a 
proper and necessary party to the suit. 
According to Thiru K. Ramaswami, the 
learned Gounsel for the first respondent, 
the second is the wife of the petitioner and 
the third respondent is the daughter of 
the petitioner and as such the pledging of 
‘the jewels and the expenditure incurred 
by the petitioner for-the litigation of the 
first respondent, are. necessary matters 
in issue to be decided in O.S. No. 81 of 
1964, and hence Ponnuswami is not only a 
proper but a necessary party to effectually 
‘adjudicate upon the dispute involved in 
the suit. 


x0. The plaint filed by the first respon- 
dent in O.S. No. 81 of 1964, which is 
admittedly against respondents 2 and 3, 
prays for directing respondents 2 and 3 
or such of them as may be liable to render 
to the first respondent a true and correct 
account of the value of all the jewels which 
the first respondent had entrusted with 


JOURNAL REPORTS [1973 
them. The trial Gourt, after observing 
that the plaintiff (first respendent) has 
proved to the satisfaction of the Court 
that she had entrusted the jewels men- 
tioned in the list appended to the plaint, 
with the defendants (respondents 2 and 3), 
passed a preliminary decree directing 
the defendants (respondents 2 and 3) 
to render to her (first respondent) an 
account of the value of the jewels which 
she had entrusted to them as per the list 
appended to the plaint. Even the appel- 
late Court viz., District Court, in A.S. 
No. 427 of 1966 found, on evidence, that 
the first respondent brought the jewellery, 
that they were taken charge of by the 
second respondent and kept in a safe which 
admittedly she has and the keys of which 
are said to be in her possession and that 
thus therefore it is reasonable clear that 
there must have been entrustment of 
jewellery as alleged. 


xr. But, unfortunately, the District Court, 
in A.S. No. 427 of 1966, observed that the 
relief sought obviously is to recover the 
balance of value either in the shape of 
cash or the remaining jewellery of the 
first respondent after debiting against her: 
the expenditure of the litigation on a 
proper proof thereof, This, in my opinion, 
is outside the’ scope of and prayer in the 
plaint in the suit, which is a simple one 
for directing respondents 2 and 3 to render 
to the-first respondent a true and correct 
account of the: value of the jewels which. 
were entrusted to the second respondent 
as per the list appended to the plaint. 
Both the Subordinate Judge and the 
District Judge, inO.S. No. 81 of 1964 and 
A.S. No. 427 of 1966 respectively, cate- 
gorically found that the jewels as listed 
in the list appended to the plaint were 
‘entrusted’? to the second respondent. 
It is significant to note that there is abso- 
lutely no counter-claim by the second 
or the third respondent with regard to 
the amount alleged ‘to have been spent 
out of the amount that came on account 
of the pledging of the jewels entrusted 
with them by the first respondent. In 
the ‘absence of such a counterclaim, and} 
in the absence of any such prayer in the 
pleadings, it is too much for the District} 
Gourt to observe in its judgment in A.S. 
No. 427 of 1966, 





_ ** the expenditure of litigation is part, 
` at least must have come out of the sale 
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or pledge of jewellery of the appellant” 
(first respondent). . 


12. The High Court, in S.A. No. 877 
of 1968 observed that the petiticner is a 
necessary party to the suit and ordered 
remand with a direction to implead the 
petitioner. These observations of the 
High Gourt were admittedly not made in 
the presence of the petitioner as a party 
in S.A. No. 877 of 1968. No doubt, 
the appeal in which the petitioner was a 
party, viz., S.A. No. 1464 of 1968, was 
heard along with the appeal in which the 
said observations were made, But it 
cannot be construed: that simply: because 
the two second appeals had been heard 
together and disposed of, in one of which 
the petitioner was not a party, the. peti- 
tioner is bound by any directions con- 
tained in the order in appeal to which he 
was not a party. 


x3. Further the direction to implead the 
petitioner as a necessary party to the suit 
Cannot be, in these circumstances, con- 
sidered as binding upon the petitioner 
since he has every right to contest the 
application. to implead him as a party- 
defendant in the suit as soon as such an 







Procedure Code, by the first respondent 
before the trial Gourt. But the petitioner 
has rightly contested the application on 
the ground that he is neither a necessary 
nor a proper party to the suit, 


14. Again it is surprising to note how and 
why. the first respondent is agitating this 
matter, viz., of impleading the petitioner 
as a party to the suit, since it will.not be 
to the advantage of herself if the .peti- 
tioner is added as a party-defendant to the 
suit, On the other hand, it is respondents 
2 and 3 who will stand to gain by making 
Ponnusami as a party-defendant, inas- 
much, as it will reduce their liability to a 
very great extent. But whatever it may 
be, the whole matter is left open by reason 
of the appellate judgments for a fresh trial 
and as such respondents 2 and 3 can as 
well defend the suit by letting in the evi- 
dence of Ponnuswami on their side and 
also taking necessary steps in regard to 
realising any claim they may have against 
the first respondent. . 
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15. Order 1, rule 10 (2), Civil Precedure 
Gode, states that the Gourt may, if it 
finds just, order that the name of any 
person who ought to have been joined, 
whose presence beforé the Court may be 
necessary in order to enable it effectually 
and completely to adjudicate upon and 
settle all the questions involved in the suit, 
be added. The prayer in the plaint of 
the first respondent is for accounting for 
the jewels mentioned in‘ the list appended 
to the plaint-which had been entrusted 
to respondents 2 and 3. As such there is 
no question of joining Ponnusami (peti- 
tioner herein) as a defendant in the suit 
since no relief has been claimed by the 
first respondent in the suit, Further, the 
Court can effectually and completely 
adjudicate upon and settle all the ques- 
tions involved in the suit without the 
presence of the petitioner as a party- 
respondent, inasmuch as the suit is only 
for directing the defendants (respondents 
‘2 and 3) to render to the first respondent 
a ‘true and correct account of the value of 
the jewels which the first respondent had 
entrusted withrespondents 2 and 3.` Thus 
the petitioner herein is not a necessary nor 
a proper party to the suit.. 


16. The Court below has not discussed 
as to how the petitioner is a. necessary 
party excepi fcllewing the directicns of 
the appellate Courts. Thiru M.S. Venka- 
taramaiyar, learned Counsel for the 
petitioner rightly asserted that directicns 
issued without notice to the petitioner 
cannot bind the petitioner, No doubt, 
the Gourt below has the right to consider 
the question of impleading the petitioner 
as a party-defendant on the merits of the 
case, But it seems to have been obsessed 
by the observations of the appellate 
Courts and as such committed an error 
in the exercise of its jurisdicticn. 


17. In these circumstances, and upon 
the discussions and findings I have arrived 
at in the foregoing paragraphs, I'am of 
the view that the petitioner herein is not a 
proper or necessary party to the suit, 


18. The Civil Revision Petition is allowed. 
There will be’ no order as to costs, `. 


S.J. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—MM. M. Ismail, F. 


Karuuaiananda Nadar Appellant™ 
v. 

V.S. V. Senthia ppa Nadar (died) and 
another Respondents. 


Exsements Act (V of 1882), section 20— 
Suit for mandatory injunction—Right of way— 
Effect of terms of contract—Scope of section 
20, 


When section 20 of the Eacements Act, 
says that the rules in Chapter IJI of the 
Act are controlled by any centract bet- 
ween the dominant and servient owners 
relating to the servient heritage, it only 
means that if there is any inconsistency 
between, the terms of the contract between 
the parties and the rules laid down in 
Chapter III, the terms of the contract will 
prevail and not the particular rule 
contained in that Chapter. But when 
there is no such inconsistency, the terms 
of the contract can be given effect to 
without ignoring or in any way whittling 
down the effect of any rule contained in 
‘Chapter ITI. [Para. 4.] 


Case referred to: 


Shanji Ghelabhai-v. Jamnadas Meghaji and 
others, (1931) I.L.R. 55 Bom. 138. 


Appeal against the Decree of the Court 
of the Additional Subordinate Judge 
of Ramanathapuram at Madurai in 
Appeal Suit No. 226 of 1968 preferred 
against the decree of the Court of the 
District Munsif ef Sathur in Original 
‘Suit No, 352 of 1966. 


V. Sundaresan, for Appellant. 


T, R, Srinivasan, K. Ramamurthy, and 


T, Thayarammal, for Respondents. 
The Court delivered the following 


Juvomenr.—The plaintiff in O.S, No. 352 
of 1966, on the file of the Court of the 
District Munsif of Sattur, who lost in the 
Courts below, is the appellant herein. 
‘Th suit was instituted by the appellant 
for the issue of a mandatory injunction 
compelling the respondent herein ‘to 
remove the sun shade which he put up en 


Le 


S.A. NO, 1617 of 1969. 
19th December, 1972. 
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his own property. The allegaticn of 
the appellant was that he was entitled 
to a pathway 18 ft. wide, having 
purchased that right of way under 
Exhibit A-2, dated gist January, 1960, 
registration ccpy of a sale decd, and 
Exhibit A-3,dated 18th January, 1960, 
a registered sale deed; frem the course of 
the land and consequently as the dis- 
puted sun shade obstructs his right of way, 
he was entitled to have a mandatory 
injunction for the removal thereof. It is 
admitied that the site of the sun shade 
is 2} in width protruding into the 
pathway and 87 in length, Consequently 
out of 18’ width of the pathway, the 
obstructed porticn is ‘nly 2}%. The 
qu:stion was considered by the Courts 
below as to whether the appellant would 
be able to enjoy his right of pathway 
reasonably without any inconvenience 
to him with the balance of 153% width 
of the pathway. As a matter of fact, on 
the basis of the evidence the Courts 
below have gon® into the question and 
com: to the conclusion that the sun 
shade does not in any way interfere with 
the reasonable use of the pathway, as 
a pathway not only for the passing and 
repassing of the appellant but also for 
taking lorries by the appellant etherefore 
the app2llant was not entitled -to the 
mandatory injunction asked for and 
accordingly dismissed the suit. Hence, 
the present appeal by the plaintiff in - 
the suit. 


a. Mr, V. Sundaresan, learned Counsel 
for the appellant, does not question any 
of the findings of the Courts below with 
regard to the reasonable use of the path- 
way, with the sun, shade in existence, by 
the appellant. But he contends that 
having regard to section 20 of the Ease- 
ments Act of 1882, no diminution or 
whittling down of that right can be 
permitted under any other provision of 
Chapter III of the Act. I may just 
refer to sections 20 and 22 of the Act 
which arethe relevant sections, Section 
20 states that the rules contained in 
Chapter III, in which the said section 
occurs, are controlled by any contract 
between the dominant and servient 
owners relating to the servient heritage, 
and the provisions of the instrument or 
decree, if any, by which the easement 
referred to was imposed, Section 22 
states that the dominant owner must 


‘Tj 


‘exercise his right in the mode which is 
‘least on*rous to the servient owner; and 
-when the exercise of an easement can 
without detriment to the dominant owner 
‘be confined to a determinate part of the 
servient heritage, such exercise shall, at 
‘the request of the servient owner, b* so 
‘confined. Mr. Sundaresan’s simple argu- 
‘ment is that section 22 has no application 
‘to the present case, in view of section 20, 
‘because the appellant had obtained a 
right of passage over a pathway of 18? 
-wide by express grant and therefore the 
owner of the land, namely, the respondent 
‘herein had no right to diminish the width 
of the pathway in respect of which the 
appellant had obtained a right under 
‘Exhibits A-2 and A-3. In support of this 
contention, the learned Ccunsel for the 
app*llant relied on Shanji Ghelabhai and 
wanother v. Jamnadas Meghaji and others}. 
I am of the view that that decision is 
inot of any assistance to the appellant, 
having regard to the facts of the present 
case, In that case, the covenant was 
.as follows; 


“You should build on this land after 
reserving the strip of land on the north 
measuring 15. feet broad north to 
-south eand 30 feet east to west for 
the purpose of passage, It is agreed 
by consent of all persons that the whole 
passage 15 feet wide north to south 
and 653 feet long east to west should 
be reserved for ccnvenience of all the 
persons residing in the houses that 
will be built. Hence, you should not 
have any obstruction of any sort on 
this land reserved for passage. You 
should not obstruct the passage of my 
carts, horses, cattle and servants”. 


‘That was the covenant entered into 
"between the owner of a large piece cf 
dand and the persons who purchased 
several plots thereof. A person who 
-purchased two of the plots on either side 
of the passage erected posts and gates 
.at two points and this reduced the width 
of the passage to 7 feet and 10 feet 
respectively, The plaintiff instituted a 
‘suit for a declaration that he was entitled 
to use the full width of the 10ad 15 fcet 
and for removal of the gates, The trial 
‘Gourt, which originally disposed of the 
suit, held that the plaintiff was cntitled 
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to have the use of the full width of thë 
road and that the gates constituted at 
obstruction as they stood then and ordered 
the defendants to Jeave a clear space of 
15 feet between the gate posts, On 
appeal, the first appellate Judge varied 
the decree by directing the defendants 
to widen the distance between the gates 
to 10 feet which he considered to be 
suffitient for the passage of wheeled 
traffic; and he treated the care as one of 
an easement of right of way. In the 
second appeal pref’rred by the plaintiff, 
the Bombay High Court relied on section 
20 of the Act and held that the defendant 
was bound by the terms of the contract 
and there was nothing in the circumstances 
ofthe case or in the situation of the parties, 
or in the situation of the land to restrict 
the extent and manner of enjoyment of 
the right granted by the words of the 
deed, In the course of the judgment, the 
learned Judge referred to and relied on 
several English cases and also on a passage 
in Peacock on Easements, 3rd edition, 
page 487 to the effect: 


“Where, however, there is nothing in 
the circumstances of the case, or in 
the situation of the parties, cr in the 
situation of the land, to restrict the 
extent and moede cf enjcyment of 
the right granted, the words cf the 
deed or act granting the right shculd 
have their full cperaticn’’. 


. I am of the opinion that the said 
decision of the Bombay High Court has 
no application to the facts of the present 
case. As far as the present case is 
concerned, the pathway of 18 feet was 
constructed even before the appellant 
herein came on the scene, The appellant 
purchased the actual right to use the 
pathway under Exhibit A-3, dated 18th 
January, 1960 from the original cwners 
of the land. According to that the right 
that was conveyed is stated as follcws: 


“6% Qr Our Peomabaruyw 
arma rust UNESU hgt 
UTS eu BOL Urea géareu 
Curiyguuse s7Tmase7w TÈS Ar 
YSEUS UP for aes 
gouureguTa 2uGurhs gs Asrar 
eb urub Ag wb ot 


A few days thereafter, that is, on 31st 


January, 1960, he purchased the adjacent 


property along with this right of way 
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under the original of Exhibit A-2. The 
recitals in that document relating to 
the right of way is as follows: 


“Fio 88/1 mbut, ` 
PEE L 


91/2 pburt 
sA Hue 
Av S BO G5 Si Goa Y oparo 
QruieGe irt GorA wwr Sp 
Goa. u poor Urg LT BEST SA 
Agar atv 18 94. ASVAD Cure 
Ga Gib anf for aemriy.u LT S 
ANDSHD FT HGOHW GU Goer 19.5 Garr 
Qaren® Gurab ay BOLTE 
ouGurAsgsé Gareresbd urew 
qib Ayub sh.’ 


4. Having regard.to the fact that the 
passage was already constructed or laid 
and what was dealt with under Exhibits 
A-3 and A-2, wasonly a right to use that 
passage, I am unable to agree with the 
contention of the learned Counsel for 
the appellant that under Exhibits A-3 
and A-2, there is anexpress grant on the 
part of the vendors thereunder granting 
and setting apart a passage of 18’ width, 
which width cannot be diminished under 
any circumstances by the operation of 
section 20 of the Act referred to already. 
In view of the facts of this case, it is not 
necessary, for me to elaborately go into 
section 20 of the Act and to find out to 
what cases and under what circumstances 
section 20 can be applied so as to over- 
ride section 22 of the Act, Simply as a 
matter of construction, when secticn 20 
says that the rules in Chapter HI are 
controlled by any contract between the 
dominant and. servient owners relating 
to the servient heritage, it only means 
that if there is any-inconsistency between 
the terms of the -contract between the 
parties and the rules laid down in 
Chapter III, it is the terms of the contract 
that will prevail and not the particular 
rule contained in that Chapter, But 
when thre is no such inconsistency, the 
terms of the contract can be given effect 
to without ignoring ®r in any way whittling 
down the effect of any-rule contained in 
Chapter: III, .As far as the present case 
is concerned, from what I have extracted 
from, Exhibits. A-3 and .A-2, ‘it is .clear 
that there. has been:no specific grant. of 
or any covenant to réserve, a 18’ pathway 
for the use of the appellant herein, On 
the other hand, the vendors under 
Exhibit A-3, had stated- that they would 
use’ the pathway in common -along with 
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the appellant herein; consequently what 
was conveyed under Exhibit A-3, was 
only a right of way and not any special 
right to a pathway or passage of any 
particular width. Similarly, having 
regard to the recital contained in Exhibit 
A-2, which has also been extracted, J am 
of the opinion that the said dccumcng 
cannot be construed as a grant of a right 
of way over every inch of the 18” path— 


-way ‘referred to therein. All that can 


be held with reference to the Janguage of 
Exhibits A-3 and A-2 is that in the 
existing. pathway of 18° width; the appel- 
lant has a right to use the same either 
for his passage or for taking carts or 
other vehicles. ‘So long as this right 
of the appellant is not interferred with 
in any way by the construction of the 
offending sun shade, as has been found 
by the Courts below, the appellant-is not 
entitled to rely upon section 20 and ignore 
section 22 of the Act. It is not disputed 
before me that if section 22 of the Act 
applies, the conclusion of the: Courts 
below is correct and the finding of fact 
arrived at by the Courts below that the 
appellant can still reasonably use the 
pathway for all his reasonable require- 
ments without in any way demolishing 
the offending sun shade is alse correct. 
Therefore, having regard to the recitals 
contained in Exhibits A-2 and A-3, 
I am unable to hold that there'is anything 
in those documents which is in any way 
contrary to or in conflict with the pro- 
visions contained in section 22 of the 
Act so as to hold that the recitals con- 
taincd in those documents. override 
section 22 of the Act. ° = 


5. In view of this, I am of the opinion 
that no interference whatever is called 
for with the conclusion of the Courts 
below.. The second appeal fails and is 
dismissed. ‘There will be no order as 
to costs. No leave. l 


S.J. ———— Appeal dismissed. 


T] ABDUL AZEEZ V. JAINAB 


IN THE HIGH COURT OF JUDICA- 
“TURE AT MADRAS. 


PresenT.—V.V. Raghavan, F. 


P. M. Abdul Azeez 
Prop. Razee & Co. 


alias Razee? 
Petitioner * 


Ve 


A.M E. Jainab Machi by authorised 
agent A.K.M. Junaid Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 10 (2) (i)— 
Petition for eviction—Wilful default—Power- 
of-attorney in favour of partnership firm by 
landlord—Petition by one of the pariners 
—Maintainable. 


“The filing of an application for eviction 
of a tenant for wilful default in paying 
rent by one of the partners of a firm which 
‘has been constituted as an agent of the 
landlord is sufficient compliance with 
the provisions of the Madras Buildings 

_ {Lease and Rent Control) Act, 1960. 
[Para. 7.] 


‘Petition under section 25 of Madras 
‘Buildings (Lease and Rent Control) Act 
(XVIILof 1960) praying the High Court 
‘to revise the order of the Court of Small 
‘Causes (III Judge), Madras dated rith 
August, 1971 and made in H.R.A. No. 
$1 of 1971 against H.R.C. No. 2034 of 
1968 on the file of the Court of the Small 
Causes, (VII Judge), Madras. 


.S. Muhammad Yahia, for Appellant. 
V.S. Ramakrisknan, for Respondent. 
‘The Court delivered the following, 


_Jupomentr.—The tenant is the petitioner. 
The landlord’s application is for eviction 
under section 10 (2) (i) of the Madras 
‘Buildings (Lease and Rent Control) 
„Act, 1960, 0n the ground of wilful default 
on the part of the tenant in the payment 
of rent from 1st December, 1967 to gist 
“May, 1968 (six months). The tenancy 
was determined by notice dated 4th 
‘June, 1968. The defence is that no 
wilful default has been committed, that 
"as usual the respondent hercin (landlord) 
:used to collect the rent in lump sums 
:and that he failed to turn up for the 


-. * CRP. No, 2505 of 1971. 
= 5¢h February, 1973, 


MACHI (Raghavan, 7.) 421 
collection and that soon after the receipt 
of the notice dated 4th June, 4968, the 
(tenant) tendered the rents to the agent 
who promised to receive the same after 
getting confirmation from the owner and 
that the arrears were paid into Court on 
roth September, 1968 and on subsequent 
dates. The further contention put for- 
ward is that the petition has been filed 
in order to get more rent. The 7th Judge 
of the Court of Small Causes (Rent 
Controller) held that the petitioner here- 
in has not committed wilful default in 
the payment of rent from 1st December, 
1967 to 31st May, 1968, that the petition 
as framed is not maintainable and that 
the notice terminating the tenancy was 
validly issued. In the result, the petition 
was dismissed. 


2. On appeal, the appellate authority 
reversed the decision of the Rent 
Controller. The learned Judge took into 
account the past conduct and the failure 
of the tenant to pay rents regularly 
and the various circumstances and came 
to the conclusion that the tenant com- 
mitted wilful default in the payment of 
rent from ist December, 1967 to 31st 
May, 1968. oe 


"3. On the question whether the landlord 
used. to collect rents in Jump sums periodi- 
cally, the learned Judge referred to 
Exhibits P-8 to P-t1 and held that the 
practice that the landlord used to receive 
rents periodically has not been made out. 
Finally, the learned appellate Judge came 
to the conclusion that the consistent 


‘conduct of the petitioner (tenant) in 


defaulting payment of rent is deliberate 
-and that he is a-ch-onic defaulter liable 
to be evicted. In the result, the appeal 
was allowed and the relief of eviction 


granted. EE BEEBE RE BD By, 


4. The present revision is filed against 
the said order of the learned Judge. 
Mr. Yahia appearing for the pétitioner 
contends that the finding of the learned 
Judge on the question of wilful default 
is not justified and that the petition for 
eviction is not maintainable for the 
reason that it has been filed not by the 
person who has been authorised to 
file it and that the power of attorney on 
the basis: of which the application has 
been filed has not been filed into Court. 
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5. On the question of wilful default, 
the finding of the learned Judge is that 
the tenant has as a fact committed wilful 
default and it is not open to the learned 
Counsel to go behind that finding and 
contend contra. 


6. On the question regarding the main- 
ta ’nability of the application, it is pointed 
out that the power of attorney has been 
granted in favour of the partnership 
frm and one of the partners has filed 
the present application. 


7. In my view, the filing of an appli” 
cation by one of the partners of the firm 
which has been constituted as an agent of 
th landlord is sufficient compli :nce with 
the provisions of the Madras Buildings 
(Lease and Rent Control) Act. The 
objection on this ground also fails. 


8. In the result, the revision petition 
fails andis dismissed. There will be 
no order as to costs. The petitioner is 
given six months time to vacate. 

S.J. Petition 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :-—M. M. Ismail, J. 








A. Seshan and another .. Appellant* 


a. 


A. V. Venkataramanaswamy alias 


A.V. Venkataramana Iyer and others 
ime Respondents 


Trust—Deed of Endowment for the perfor- 
mance of temble festivals—Cancellation of the 
deed by cuthor of the trust and execution of 
another deed of  endowment—Cancellation 
whether valid—TIn the absence of reservation by 
the settlor of power to alter the line of succes- 
sion, he kas no power to alter subsequently. 


It is well settled that the production of a 
registercd document effecting a transfer 
of property for pious and religions pur- 
poses is prima facie evid nce of dedication 
and the onus lic on the party sctting up 
the deed to be nominal to prove the 
same. [Para. 7.] 
—————— 
*S A, Nos, 108 of 1966 and 862 of 1969, 

22nd September, 1972. 
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Having regard tothe decisions, Narayana 
Chandra Dutt and others v. S. Bhuban Mohini 
Baru Mallik, A.I.R. 1934 Cal. 244 and 
M. A. Ramaswamy Thevar v. Madras Hindu 
Religious and Charitable Endowments Board’ 
and another, (1954) 2 M.L.J. 759: A.I.R. 
1954. Mad. 1110 and the terms in which 
the line of succession has been laid down 
in the decd of endowment itis clear that 
the author has not reserved any power 
to alter the line of succession laid down 
in the decd and therefore he did not 
have any power thereafter to alter the 
line of succession. 


(Para. 11.} 
Cases referred to: 


Narayana Chandra Dutt and others v. 
S. Bhuban Mohini Baru Mallik, A.I.R. 1934. 
Cal. 244; M. A. Ramaswamy Thevar v. 
Madras Hindu Religious and Ghorttabl. End- 
owments Board and another, (1954) 2 M.L.J.. 
759; A.LR. 1954 Mad. 1110 ; Fay ramı 
Naidu v. Tirupathi and another, A.1.R.. 
1972 Mad. 183; G wranga Sahu v. S devi 
Mata, (1917) 32 M.L.J. 597: LL.R. 40 
TE 612: A.LR. 1918 Mad. 1278 
F.B.). 


Appeal against the Decree of the Court 
of the Subordinate Judge, Erode, im 
Appeal Suit No. 225 of 1962preferred 
agiinst the Decree of the Court of the 
District Muns if of Erode in Original 
SuitNo. 59 of 1961. 


Appeal against the Decree of the 
District Court of Coimbatore in A.S. 
No. 81 of 1965 preferred against the 
Decrce of the Court of the Subordinate 
Judge of Erode in O.S. No, 17 of 1963- 


P. S. Srisailam, for Appellants. 


N. Sivamani, N. K. Mitra and V. Narayana- 
swami, for Respondents. 


The Court delivered the following 


JuDGMENT.—One Ananthanarayana Iyer, 
who himself had no issue, had three 
brothers by name Ramaswami Iyer, 
Sitarama Iyer and Venkatasubramani. 
One of the sons of Ramaswami Iyer is 
Krishnaswami. The only son of Sitarama 
Iyeris Seshan and the onlyson of Venkata- 
subramani is Venkataramanaswami. The 
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parties who are really interested in these 
two Second Appe.ls are Seshan who is 
the appellant in both the appeals and 
Venkataramanaswami and Krishnaswami 
and they will be r ferred to by their 
names in the course of this judgment. 
Ananthanarayana lyer was a trustce 
of three temples, namely, Kasivisweswara- 
swami Temple, Varadarajapcrumal 
Temple and Ganesha Baladanday :tha- 
pani Temple. In respect of these temples, 
he had bcen pcrforming certain festivals 
out of tas lik allowance given by the 
Government. Finding that the tasdik 
allowance was insufficient for the perfor- 
mance of the festivals, he was spending 
Rs. 200 every year out of his property 
for the performance of those festivals. 
With a view to render the performance 
of those festivals permanent, he executed 
a deed of endowment, dated 17th May, 
1933, marked as Exhibit A-1. In that 
document, he referred to the fact that he 
had been the trustee of the temples and 
had been performing the festivals out of 
his income and he desircd to make a 
permanent arrangement for the perfor- 
mance of those festivals as he was then 
aged 60. The decd further recited 
that since he desired that those festivals 
should bt performed even after his life- 
time without any failure or defect, he 
was giving away by that document the 
propurtics described in the Schedule 
thereto worth Rs. 500. Onc of the 
recitals containcd in that decd was that 
in the previous year, he had made two 
new rathams spending about Rs. 2,000 
for Ganesha Baladandayuthapaniswami 
and in the month of Thi on Poosa 
Nakshathiram R thotswam for the temple 
should be performed out of the income 
from the properties endowed by him by 
spending Rs. 100, and the balance of the 
income should be spent for the festivals 
of the other two temples. He appointed 
himself as the first trustee and he appoint- 
ed five others as trustces to function after 
his death. One of the five is the appel- 
lant himself. The deed provided that 
after the death of the founder, the five 
trustees should lease out the property 
endowed and after paying the Govern- 
ment revenue etc., should utilise the 
balance of income for the purpose referred 
to earlier and they had to carry out the 
functions according to the opinion of the 
majority. The deed further provided 
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that if there was any vacancy in the 
trusteeship of the said five persons, the 
vacancy should be filled up “by the 
Brahmin Mahajanams permanently resid- 
ing in Appukudal Agraharam. The exe- 
cution of this document is not disputed. 
Ananthanarayana Jy.r executed two 
other documents on 24th March, 1°53, 
marked as Exhibits A-8 and A-9. Under 
Exhibit A-8, he purported to cancel the 
Deed of Endowment, namely, Exhibit 
A-1. He stated in this document that 
he had become aged 80 by that time, 
and the document contained recitals 
practically identical with the recitals. 
contained in Exhibit A-1 so far as the 
endowment was concerned. However, 
he stated that he was cancelling that deed 
of endowment. He gave the following 
as reasons for the cancellation. 


2. He had appointed five trustecs to 
function after him; when he was residing 
in Appukudal and Erode, he himself was 
performing the festivals of the two temples 
and the Thai Poosa Rathotsavam. After- 
wards, his brother Sitarama Iyer on his. 
authority, was performing those festivals 
and that aftcr the death of Sitarama 
Iyer, his son, the appellant herein was 
authorised to conduct those festivals. 
However, during the four years 
when the appcllant herein was asked 


to conduct the festivals, he did 
not give proper accounts for the 


performance of Rathotsavam and after 
an eye opcration in 1952, he himself 
was not able to perform the Ra ho.savam 
festival and he came away to Bangalore 
and he asked the five trustees who were 
to succeed him to perform the Ra’‘ho'-. 
savam festival by writing to them, Except 
Venkataramanaswami who met him and’ 
told him that he would perform the 
Rathatsavam festival, nobody else sent a 
reply. Further, he stated thercin that 
he had provided in Exhibit A-1 that any 
vacancy in the trusteeship of the five 
to succeed after him should be filled up 
by the B-ahmin Mah>janams permanently 
residing in Apprikudal Agraharam. By 
the time of Exhibit A-8, they had de- 
gencrated and most of the Brahmins had 
left the place. These were the reasons 
which he gave in Exhibit A-8 for cancel- 
ling Exhibit A-r. 


On the same date, as mentioned 


3. 
already, he executed Exhibit A-9. Under. 
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that document, he purported to endow 
the identical properties for the same 
festivals and appointed Venkataramana- 
swami as trustee. Based upon Exhibit 
A-g, Venkataramanaswaml instituted O.S. 
No. 59 of 1961, impleading Seshan and 
Krishnaswami as defendants for a declara- 
tion that ‘Venkataramanaswami and 
Krishnaswami alone are entitled to be 
trustees and for an injunction against 
‘Seshan. The case of Venkataramana- 
swami was that the only valid trust deed 
was Exhibit A-g and Exhibit A-1 was 
ineffective and invalid. The learned Addi- 
tional District Munsif of Erode who tried 
the suit held that Exhibit A-1 was a valid 
deed of dedication and Ananthanarayana 
Iyer had no power to revoke the same 
and consequently, Venkataramanaswami 
had not acquired any right to the trust 
properties, with the result, the suit was 
dismissed on 6th October, 1962. As 
against that dismissal, Venkataramana- 
swami preferred an appeal and the learned 
Additional Subordinate Judge of Erode 
on 21st December, 1964 in A.S. No. 225 
of 1962 allowed the appeal and decreed 
the suit holding that Exhibit A-1 did 
not constitute a valid and effective 
dedication. It is against this judgment, 
the first defendant in that suit has pre- 
ferred S.A. No. 108 of 1966. 


. As soon as the learned Additional 
District Munsif of Erode dismissed O.S. 
No: 59 of 1961, one Subramania Iyer 
representing the Trust and on behalf of 
the - trustees appointed under Exhibit 
_A-1 instituted O.S. No. 17 of 1963 on 
the file of the Court of Subordinate 
Judge, Erode, for a declaration that the 
plaintiff had a right to manage and 
conduct the objects of the endowment and 
to be in possession of the properties in 
question. - That suit came to be disposed. 
-of by the very same learned Additional 
Subordinate Judge who disposed of A.S. 
No. 225 of 1962 and taking the same 
view, he dismissed the suit. Against 
that dismissal, an appeal was -preferred 
to the learned District Judge of Coimba- 
tore and: the learned Second Additional 
District Judge confirmed the dismissal. 
Thereafter; the’ present second appeal 
(A.S. No. 862 of 1969) was preferred 
on behalf of the Trust by the same Subra- 
‘mania Iyer. The said Subramania Iyer 
died and Seshan has been transposed as 
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the appellant representing the Trustin this 
appeal. 


The sole question for consideration 
is whether Exhibit A-1 trust was validly 
created and if so, that trust could not be 
subsequently revoked under Exhibit A-8, 
with the result, neither Krishnaswami 
nor Venkataramanaswami would have 
any right to the property under Exhibit 
A-9 and it is only Scshan and Venkata- 
ramanaswami, two of the survivors of 
the five trustees mentioned in Exhibit 
A-1 who would be entitled to function 
as trustees, Ananthanarayana Iyer 
himself having died in 1956. 


-6. I found it rather difficult to follow 


the argument of Mr. Gopalaswami Iyengar 
who appeared for Krishnaswami as to 
what exactly his case was with regard 
to Exhibits A-1, A-8 and A-9. One can 
understand that Exhibit A-1 was not a 
valid endowment and, therefore, Exhibit 
A-g alone is a valid endowment. Equally 
one can understand the argument that 
Exhibit A-1 was a valid endowment 
and all that Ananthanarayana Iyer pur- 
ported to do under Exhibit A-g was to 
change the line of succession prescribed 
under Exhibit A-1. What Mr. Gopala- 
swami Jyengar submitted was that 
Ananthanarayana Iyer did intend to 
create an endowment under Exhibit A-1 
but did not divest himself of his title to 
the property and was trying to feel the 
way through to find out whether anybody 
after him would be able to carry out 
the trust and in that sense, no effective 
endowment came into existence. When 
Ananthanarayana Iyer found out that 
the trustees named by him in Exhibit 
A-1 did not take interest in the trust, he 
changed. the line of trustees by Exhibit 
A-9 and formally purported to revoke 
Exhibit A-r itself by executing Exhibit 
A-8. The formal revocation was necessita- 
ted by the fact that under Exhibit A-1, 
Ananthanarayana Jyer was to be trustee 
for his life and the other five trustees 
would take office only on his death, 
but under Exhibit A-9, even during his 
lifetime, he was appointing Krishna- 
swami and Venkataramanaswami as 


trustees. To the extent to which I 
. have been able to follow his argument, is 
this: ` T R 


ij 


Notwithstanding a definite and clear 
intention to create aw endowment and 
notwithstanding the actual execution of 
the deed of endowment, Ananthanarayana 


yer did not give effect to his intention: 


‘by treating the property as trust property 
and he treated the property as his own 
property and only by Exhibits A-8 and 


A-9, he created an effective endowment ' 


and by the document Exhibit A-ọ, 
he appointed Venkataramanaswami and 
Krishnaswami as trustees. I am clearly 
of the opinion that there is. no. substance 
‘whatever in this argument. I have 
referred to the terms of Exhibit A-r. 
Exhibit A-1 unambiguously and in the 
clearest possible terms states that he has 
given away the properties for the per- 
formance of the festivals since he intended 
‘and desired that the festivals should be 
‘performed even after his death. Not 
‘only he gave away the properties but 
‘also he appointed: himself as the first 
trustee and provided for the succession 
of trustees. Mr. Gopalaswami Iyengar 
repeatedly contended before me that 
there was no transfer of patta, that there 
was nothing to show that the festivals 
‘were performed out of the income from 
the properties, that there were no accounts 
maintained by Ananthanarayana Iyer 
and that even Mr. Seshan and other 
‘persons who were named as trustees to 
succeed Ananthanarayana Iyer under 
Exhibit A-1 were not aware of the existence 
of Exhibit A-r itself. In my opinion, 
mone of these facts affects the validity 
and the actual creation of the endowment 
‘under Exhibit A-1. With regard to the 
transfer of patta, it should not be for- 
gotten that Mr. Ananthanarayana Iyer 
himself was functioning as trustee of the. 
temples and even under Exhibit A-r, 
he was to function as trustee of the pro- 
perties in question. If so, the question 
of transfer of patta loses all its importance 
unless somebody insists upon a formality 
that the patta which stood in the name 
of Ananthanarayana Iyer previously in 
his own right will have to stand now in 
the name of Ananthanarayana Iyer him- 
‘self in the capacity of trustee. There is 
one other factor which should be taken 
note of. The properties endowed under 
Exhibit A-1 were meant to be utilised 
not for one temple but for three different 
temples and the possibility of the trustees 
for the three temples being different in 
future, cannot be ruled-out. As a matter 
54 
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of fact, one of the points that had been 
argued before the Court below is whether 
any of these temples comes within the 
scope of Hindu Religious and Charitable 
Endowments Act, in which event, the 
authorities created under that Act will 
have jurisdiction over the temple and 
the properties attached thereto. In view 
of these features, no importance or 
significance whatever need be attached 
to the fact that no transfer of patta was 
effected. With regard to the other features 
referred to by Mr. Gopalaswami Iyengar, 
there cannot be a more effective answer 
than what Mr. Ananthanarayana Iyer 
himself had given in Exhibit A-8 while 
purporting to revoke Exhibit A-1. As 
I pointed already, in Exhibit A-8 Mr. 
Ananthanarayana Iyer had categorically 
stated that so long as he was staying in 
Appukudal or Erode, he himself was 
performing the festivals and thereafter 
he autho ised his brother Sitarama Iyer 
to perform the festivals and on his death, 
he authorised Seshan to perform the 
festivals. All these recitals contained 
in Exhibit A-8 indisputably establish 
that the endowment created under Exhi- 
bit A-1 was given full effect to and Mr. 
Ananthanarayana Iyer was acting 
pursuant te that endowment and when- 
ever he himself was not personally able 
to perform the festivals, he had authorised 
others to p*rform the same. I am placing 
so much reliance on Exhibit A-8 because 
the case of Krishnaswami and Venkata- 
ramanaswami depends upon Exhibits 
A-8 and A-9. 


If Exbibits A-8 and A-g are not there, 
they are nowhere in tFe pisture. There- 
fore, to the extent to which they rely 
upon Exhibits A-8 and A-9, they are 
bound by the recitals contained therein 
and those recitals, as I pointed out 
already, unambiguously show that Exhibit 
A-1 endowment was given effect to and 
was acted upon. Consequently, Anantha- 
narayana Iyer had no right whatever 
to revoke that endowment as he 
pu-ported to do under Exhibit A-8. 


7. There is another aspect of the matter 
which should be taken note of. It is well 
settled that the production of a registered 
instrument effecting a transfer of pro- 
perty for pious and religious purposes 
is prima facie evidence of dedication and 
the onus lies on the party setting up the 
deed to be nominal to prove the same. 
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I have already referred to, the unambi- 
guous terms in which Exhibit A-1 had 
been executed. Consequently, notwith- 
standing the existence of Exhibit A-1, 
if the case of Krishnaswami and Venkata- 
ramanaswami is that there had been 
no effective dedication, the onus was on 
them to establish the same. The learned 
Additional Dist: ict Judge does not appear 
to have borne this aspect in mind. His 
conclusion as recorded in paragraph 19 
of his judgment is that the documentary 
evidence relied upon by the plaintiff 
(Subramania Iyer) did not show un- 
mistakably that Srinivasa Iyer manifested 
any unequivocal intention to divest him- 
self of the endowed properties. On the 
other hand, the approach of the learned 
Additional District Judge ought to have 
been to find out whether the defendants 
in the suit had established that notwith- 
standing the existence of Exhibit A-1, 
Ananthanarayana Iyer did not divest 
himself of the endowed properties. As 
I pointed out already, great reliance has 
been ‘placed upon the absence of transfer 
of patta. As a matter of fact, ‘in para- 
graph 17 of the judgment, the learned 
Additional District Judge states: 


‘This is a vital factor which clinches 

the issue that Ananthanarayana Iyer 
had not divested his right in the pro- 
perties’’. 


I have already referred to the circum- 
stances of the case in which the absence 
of transfer of patta will have absolutely no 
significance whatever to affect the effective- 
ness of the dedication in the particular 
case. Yet another circumstance on which 
reliance has been placed is Exhibit B-r, 
a lease deed dated 16th February, 1944, 
executed by Ananthanarayana Iyer him- 
self in which he leased the suit properties 
as if they were his own properties. Un- 
doubtedly, this lease deed will have some 
relevancy to the question under dis- 
cussion. However, the affirmation of 
the execution of Exhibit A-1 and the 
subsequent conduct pursuant thereto re- 
ferred to in Exhibit A-8, which is sub- 
sequent to Exhibit B-1, will completely 
deprive this statement or recital con- 
tained in Exhibit B-1, of any significance. 
Yet another circumstance to which re- 
ference has been made, which I have 
also referred to already, is the fact that 
even Seshan had stated that he came to 


THE MADRAS ‘LAW JOURNAL REPORTS 


[1973 


know of Exhibit’ A-1 only in 1948. Im 
my opinion, this again has no significance- 
whatever because Seshan was one of the- 
trust‘es to come into the office on the- 
death of Ananthanarayana Iyer and,- 
therefore, if Seshan was not aware of the- 
existence of the document during the 
lifetime of Ananthanarayana Iyer, it 
will not in any way affect the truth of” 
the validity or effectiveness of Exhibit 
A-1. As a matter of fact, the’ recital 
contained in Exhibit A-8 which is dated’ 
24th March, 1953,that four years prior- 
to that, he had asked Seshan to conduct 
the festivals, will clearly substantiate and: 
corroborate the case of Seshan that he- 
came to know of the existence of the 
document only in 1948 because only 
then Ananthanarayana Iyer himself had. 
asked Seshan to conduct the festivals. 
on his behalf. Having regard to these- 
circumstances, I am clearly of the opinion: 
that Krishnaswami and Venkataramana-- 
swami had not discharged their burden 
of proving that Exhibit A-1 did not 
really create an endowment and Anantha-- 
narayana Iyer did not divest himself of 
his title to the properties in question.. 


8. In view of the above conclusion,. 
in my opinion, no other que¢stion can. 
possibly arise in the second appeals. 
However, Mr. Gopalaswami Iyengar con-- 
tended, as I pointed out already, that 
Exhibit A-8 is merely a formal document: 
revoking Exhibit A-1 and what Anantha-- 
narayana Iyer really intended to do was. 
to change the line of succession. In my 
opinion, having regard to the pleadings. 
in this case, such a plea is not open to- 
Krishnaswami and Venkataramanaswami- 
since they did not have a consistent case- 
in this behalf. 


9, In O.S. No. 59 of 1961, Venkata-. 
ramanaswami stated in his plaint that. 
on 24th March, 1953, Ananthana:ayana. 
Iyer executed a deed endowing certain. 
properties of his, for the purpose of 
Thaipoosa Rathotsavam and under the: 
said settlement deed, Venkataramana-- 
swami and Krishnaswami were appointed. 
as trustees and were directed to perform. 
the Thaipoosa Rathotsavam- for the 
temple of Sri Ganesa Balachandayudha-- 
pani every year. In paragraph 5 of the 
plaint, he proceeded to state that even. 
prior to the deed of settlement dated: 
24th March, 1953, Ananthanarayana-. 
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Iyer appointed five trustees for the per- 
formance of the Utsavam of whom 
Seshan was one and Seshan did not carry 
on the objects of the trust and he did not 
properly utilise the funds nor did he keep 
proper and true accounts and the donor 
was compelled to cancel the appoint- 
ment of Seshan and others by means of a 
registered deed dated 24th March, 1953, 
on account of the mala fides on the part 
of the first defendant in not carrying 
the objects of the trust honestly and 
efficiently. He further averred that the 
cancellation of the deed had to be executed 
solely with a view to remove Seshan 
from doing any Utsavam in the Sri 
Ganesa Baladandayudhapani Temple and 
to entrust the performance of the Utsavam 
and manage the same in Venkataramana- 
swami and Krishnaswami by means of 
another settlement deed, dated 24th 
March, 1953. These averments are 
capable of the interpretation that there 
was an Carlier endowment, but in 1953 

all that had happened was only a change 
in the fine of succession of the trusteeship 
even though the averment in paragraph 
4 that on 24th March, 1953, Anantha- 

narayana Iyer executed a deed endowing 
certain properties of his, for the purpose 

of Thaipoosa Rathotsavam would lead 

to the inference that only by that docu= 
ment, the endowment was first created, 

As against this in O.S. No, 17 of 1969 

Venkataramanaswami stated that with 

a view to have the conduct of the festival 
and for the performance of Rathotsavam 

continuously without any break the said 

Ananthanarayana Iyer did execute an 

endowment deed, dated 17th May, 1933 

and he appointed himself as the sole 
trustee for his life and also named five 

trustees to carry out the objects mentioned 

in the deed, dated 17th May, 1933. 

However, he put forward the contention 
that the said deed never came into effect 
and Ananthanarayana Iyer who executed 
the said deed, dated 17th May, 1933, 
never divested himself of the ownership 
of the properties and in fact he did not 
act as the trustee according to the terms 
and recitals of the said deed but he him- 
self retained the ownership of the pro- 
perties and treated the properties as his 
own even subsequent to the execution of 
the said deed. To the same effect is 
the averment contained in the written 
statement of Krishnaswami also who 
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stated in paragraph 3 therein that even 
though Ananthanarayana Iyer executed 
the trust deed on 17th May, 1933, the 
said document was not valid in that there 
was no divestitute and that the donor 
himself had appointed him as a trustee 
From this, it would be seen that Krishna- 
swami and Venkataramanaswami took 
the stand in O.S. No. 17 of 1963 that 
there was no valid endowment in 1933 at 
all, If there was no valid endowment 
in 1933, the question of merely changing 
the line of succession of the trusteeship 
in 1953 Willnotarise. Onthe other hand, 
as I pointed out already, the terms of 
Exhibit A-8 make it clear that Anantha- 
narayana Iyer was cancelling or revoking 
Exhibit A-1 itself, which as I have held, 
he was not competent to do. 


10. Even assuming that the combined 
effect of Exhibits A-1, A-8 and A-q is 
merely a change of succession in the line 
of trusteeship, I am of opinion that 
Ananthanarayana Iyer was not competent 
to do so. 


In Narayana Chandra Dutt and others v. 
Smt. Bhuban Mohini Basu Mallik}, it was 
held that 


‘where a founder of a Hindu endowe 

-ment divests himself of properties dedi- 
cated for sheba but appoints himself 
as the first shebait and lays down 
the line of succession of shebaits, 
he cannot alter the line, when once the 
gift takes effect, unless it be for the 
benefit of the deity or such power has 
been reserved.”’ 


In M. A. Ramaswami Thevar v. Madras 
Hindu Religious Endotuments Board and 
another?, it was held that it is possible 
for the founder of a mutt or institution to 
efface himself by surrendering his rights 
in the mutt or institution in favour of an 
individual or institution and once the 
appointment is made and the line of 
devolution is laid down, it is not ccmpe- 
tent for the founder to alter or revcke it 
afterwards ; but if the right of revccation 
or alteration has been reserved at the 
time when the grant was made, then he 
ĉan do it, 





1, ATR. 1934 Cal. 244. 
2. (1954)2 M.L.J.759: A.I.R. 1954 Mad, 
1110. 
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rr. Having regard to the above two 
decisions*and the terms in which the line 
of succession has been laid down in 
Exhibit A-1 it is clear that Anantha- 
natayana Iyer had not reserved any 
power to alter the line of succession laid 
down in Exhibit A-r and, therefore, he 
did not have any power thereafter to 
alter the line ofsuccession. As against 
this M-. Gopalaswamit Iyengar relied on 
a Bənch decision of this Gourt in Jaya- 
ramı Nuidu v. Tirupathi and another’ in 
support of his contention that a founder 
can certainly alter the line of succession. 
I am of opinion that this decision is not 
of any assistance to support the case of 
his clients. What happened in this case 
was that on? Srinivasa Naidu purchased 
in 1881 the properties involved in that 
case and constituted the same as a. trust 
or endowment. The founder nominated 
his br other’s son Naycena, to succeed him 
as trustee, but made no further- provision 
for devolution. Nayeena died in 1908. 
Parankusam, the son of Srinivasa Naidu, 
succeeded to the office and held it bet- 
ween 1922 and 1936. Hè died in 1936 
leaving his widow Govindammal and a 
will. He nominated Govindammal to 
be the trustee after his lifetime and pro- 
vided further that she might, according 
to her will and pleasure, nominate any 
one as a trustee to succeed her to per- 
form the objects of the trust. She 
accordingly nominated her sister’s son by 
a will and died on 28th November, 
1958. It is that nomination which was 
challenged in that case, Dealing with 
that question, this Gourt observed thus : 


“Tf the office of trusteeship is not 
property. in the sense we have ex- 
plained above, Gauranga Sahu v. Sudevi 
Afzta2, will, in our opinion, govern 
the decision in the instant case. Sir 
John Wallis, C.J. with whom Abdur 
Rahim, J. concurred held the view 
that:it was competent to the heir of the 
founder of ashrine in whom the trusee- 
ship had vested. owing to the failure of 
the. line of the original trustees, to 
create a new line of trustees, The 
cule was actually-based on the presumed 
intention of the founder that the heirs 
should be at liberty to make -fresh 
arrangements for devolution of the 





- 


1. AIR. 1972 Mad. 183. 
2. (1917) 32 M.L.J. 597: I L.R., 40 Mad. 


612: ALR. 1918 Mad. 1278 (F.B.) 
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trust instead of leaving it to devolve 
in the family. Though that was not a 
case of nomination made by. a widow, 
the ratio of the decision applies to her 
too when either she took the office of 
trusteeship as an heir or as a nominee: 
of the previous heir or nominee.” 


This itself clearly would show that that 
decision has no application to the facts 
of the present case, because in this case, 
the founder himself had laid down the 
devolution of line of succession and it 
was he during his life-time who purported 
to alter that line of devolution. There- 
fore, this decision is not of any assistance 
to support the contention of the learned: 
Counsel, 


xz. Tne only other question to be con- 
sidered is with regard to the form of relief 
to be granted to the parties, I have al- 
ready referred to the fact that O.S. No. 
59 of 1961 was instituted by Venkatara- 
manaswami for declaration and injunc- 
tion. Since I have held that Exhibits 
A-8 and A-9 are not valid, Venkatara- 
ramanaswami would not be entitled to 
any relief based upon Exhibits A-8 and 
A-9. On the other hand, I have also 
referred to’ the fact that Seshan and 
Venkataramanaswami are the only two 
survivors of the five trustees mentioned 
in Exhibit A-r to succeed Anantha- 
narayana Iyer. Therefore, Seshan and 
Venkataramanaswami will be joint trus- 
tees in respect of the suit properties 
and consequently, Venkataramanaswami 
would not be entitled to an injunction 
as against Seshan, with the result that 
the suit for injunction instituted by 
Venkataramanaswami as against Seshan 
will stand dismissed. Before doing so, 
I must refer to one argument advanced by 
Mr. M.S. Venkatarama Iyer, the learned 
Counsel for the appellant. According to 
him Venkataramanaswami had repudiat- 
ed the trust and, therefore, he is not 
competent to continue as a trustee, I 
am of opinion that this argument is mis- 
conceived. No doubt, Venkataramana- 
swami had repudiated the validity of 
Exhibit A-1, but he conceded that a trust 
was created under Exhibit A-9. Gonse- 
quently, it is not repudiation of the trust 
as such, but it is a repudiation of a trust 
under a particular document, which 
makes all the difference between the 
repudiation of a trust and repudiation 
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of a trust under a particular document. 
Ultimately, Venkataramanaswami did not 
claim anything adverse to the trust and 
merely made a claim to function as 
trvstee under Exhibit A-9. In view of 
this, I am unable to accede to the request 
of thelearned Counsel to exclude 
Venkataramanaswami as a trustee, 


13. As far as O.S. No. 17 of 1963 is 
concerned, in addition to claiming posses- 
sion, the relief claimed is for accounting 
also. The reasoning which I have given 
in respect of O.S, No, 59 of 1961 will apply 
as between Venkataramanaswami and 
Seshan in this suit for possession as well 
and, therefore, Seshan will not be entitled 
to recover possession from Venkata- 
ramanaswami since they happened to be 
joint trustees. But certainly, he will be 
entitled to recover possession of the trust 
property if the same happened to be in 
possession of Krishnaswami since I have 
held that Krishnaswami has nothing 
whatever to do with the trust property, 
In addition to this, O.S. No. 17 of 1963 
contains a prayer for accounting as well, 
There can be no answer to this claim for 
accounting in respect of the suit property 
in favour of Seshan by Venkataramana- 
swami and Krishnaswami, in O.S. No. 
17 of 1963. The only other thing which 
I have to provide for, in the interests of 
the trust, is that having held that Venkata- 
ramanaswami and Seshan are joint trus- 
tees in respect of the suit properties under 
Exhibit A-r itself, they will function as 
trustees performing the obligations im- 
posed on them under Exhibit A-1, 
each in turn for a year. Since Venkata- 
ramanaswami has been in possession of 
the property all this time, his turn as 
trustee will come to an end on gist 
December, 1972 and from Ist January, 
1973 onwards, the turn of Seshan will 
commence for a period of one year and 
these turns will go on year after year in 
the manner indicated above, 


14. There is only one other matter 
which must be clarified. Exhibit A-r 
clearly shows that the entire income from 
the endowed properties should be spent 
for the festivals in respect of the three 
temples already mentioned. Exhibit A-1 
has made a specific allotment of Rs. 100 
to perform the Thai Poosa Rathotsavam 
of Sri Ganesa Baladandayudhapaniswami 
Temple and the balance should be spent 
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for the festivals of the other two temples, 
Exhibit A-1 is of the year 1933 and the 
income from the endowed pyoperties 
shovld be much more now. In view of 
this, out of the income from the properties, 
a sum of Rs, 1,000 should be spent for 
the perfomance of Thai Poosa Rathotsavam 
of Ganesa Baladandayudhapaniswami 
Temple and the balance of inceme should 
be spent for the festivals of the other two 
temples by Seshan and Venkata- 
ramanaswami during the respective turns 
as trustees, 


15. The second appeals are allcwed in 
There will be no order 
as to costs throughout in both the suits. 
No leave in either. 


S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


Present :—P. S. Kailascm, F. 


Seth Sundardas Harbhagwandas and 
others Petitioners” 


v, 


The Indian Bank Ltd., a Banking 
Company incorporated under the 
Indian Companies Act and having 
its registered office at Indian 
Chamber Buildings, Esplanade, 
Madras and others 

Respondents. 


Givil Procedure Gode (V of 1908), Order 8- A 
—Suit for recovery of money—One of the 
defendants; filing a petition for impleading third 
parties as defendants—Petition dismissed by 
i beloww— Whether correct— Object of Order 


The object of Order 8-A, Civil Procedure 
Code, is to prevent the same question 
being tried twice over, where there is a 
substantial question common as between 
the plaintiff and defendant in the action 
and as between the defendant and a third 
person. In such a case, the third person 
is impleaded as a party to the proceedings, 
so as to bind him by the decision on the 
question that is raised. If the decision 





*C.R. P. Nos. 2282 of 1968 and 307, 308 and 
2125 of 1969. 14th November. 1972 , 
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On the claim by the plaintiff is likely to 
be unduly prolonged and thereby there 
would ebe considerable delay in the 
plaintiff obtaining relief the Gourt would 
be hesitant to implead third parties as 
parties to the suit. [Para. 5.] 


The provisions of Order 8-A, Givil Proce- 
dure Code, are based on the rules relat- 
ing to third party procedure embcdied 
in Order 5-A of the Madras High Court, 
Original Side Rules, and their object 
is to avoid multiplicity of suits and the 
possibility of conflicting decisions being 
rendered with reference to the same sub- 
subject matter in different suits, [Para. 6.1 


B:fore granting permission for impleading 
third parties as parties to the suit, the 
interests of the plaintiff should be taken 
note of. Tae Gourt will not be justified 
in refusing leave to implead third parties 
as parties to the suit merely on 
the ground that the plaintiff would 
bs inconvenienced. But if by imple- 
ading third parties, the plaintiff is 
considerably prejudiced oor delayed 
in his relief unduly the Court will not 
resort to third party procedure, [Para. 7.] 


A decree was passed by consent against 
the executant of a hundi and the person 
who had discounted the hundi. In the 
Circumstances, the impleading of third 
parties as parties to the suit and permitt- 
ing the defendants and third parties to 
settle disputed questions of fact and law 
would considerably delay the remedy 
of the plaintiff. [Para. 83] 


Held, on the facts, this was not a fit case 
for applying third party procedure under 
Order 8-A. [Para, 10.] 


Cases referred to: 


Sw2psea Shipping Go. v. Duncan, (1874-75) 1 

.B.5443 Uthaman Chettiar v. Thiayagaraja 
Pillai, (1955) 2 M.L.J. 644: I.L.R. (1956) 
Mad. 834: 68 L.W. 809: A.I.R. 1956 Mad. 
154.3;  Parasmal v. Rajalakshmi, (1968). 
M.L.J. 168 : 82 L.W. 134: A.I.R, 1970 
Mad. 47; P. $. Pattabhiraman v. Ganapathy, 
A.I.R. 1962 Mad. 202 at 204. 


Petition under section 115 of Act V of 
1908 praying the High Gourt to revise 
the order of the Court of the Subordinate 
Judge, Goimbatore and made in I.A. 
Nos. 529 of 1968, 129 of 1968, 130 of 
1968 and 9155 of 1968 in O.S. Nos. 97- of 
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1968, 591 of 1957, 10 of 1958, respectively 
in G.R.P, Nos, 2282 of 1968, 307 and 
308 of 1969 and the District Munsif of 
Coimbatore in I.A. No. 2155 of 1968 in 
O.S. No. 1392 of 1968 in’G.R.P. No. 
2125 of 1969. 


M. Ranganatha Sastri, for Petitioners. 
The Qourt delivered the following 


Jup%3mMENT.—In all these petitions, the 
petitioner is the same which is a regis- 
tered firm of bankers, The facts are 
similar in all these petitions and the 
question that arises for determination is 
also the same. A hundi was executed 
by a merchant in favour of one or other 
of theBanks who are respondents in these 
petitions. The hundi was discounted 
by the petitioner-end defendant. When 
the hundi became payable, neither the 
executant of the hundi nor the petitioner 
paid the amount due to the concerned 
Banks, The banks filed suits against the 
maker of the hundias wellas the petitioner 
which discounted the hundi. The peti- 
tioner filed petitions for impleading cer- 
tain respondents as defendants to the 
suit, on the ground that they had execu- 
ted letters of guarantee under taking to 
be liable regarding the promissory notes 
and other transactions thate may be 
entered into by the petitioner. The 
Gourts below dismissed the petitions 
declining to implead the respondents as 
defendants to the suit. Hence these revi- 
sion petitions. 


2. The allegation made in the petition 
is that the petitioner discounted the 
hundi with the Bank, and, as the execu- 
tant of the hundi defaulted to pay the 
amount under the hundi, the plaintiffs 
Banks filed suits for recovery of the 
amount. The petitioner stated that the 
respondents, who are sought to be implea- 
ded as defendants to the suit, have 
executed letters of guarantee in 
favour of the petitioner, whereby they 
made themselves liable for payment of 
loans On promissory notes, hundiés, etc, 


` Therefore, according to the petitioner 


the respondents are liable for the suit 
claim. Itis also the case of the petitioner 
that one of the respondents has created 
an equitable mortgage by deposit of 
title deeds in respect of the loan, In the 
circumstances, the petitioner pleaded 
that the respondents should be im- 
pleaded as defendants to the suit. 
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g. Tae plaintiff-Banks objected to the 
imdleading of the respondents as defen- 
dants to the suit stating that the liability 
Of the executant of the hundi as well as 
‘the pstitioner which discounted the hundi 
is bsy3ad dispute and the object of the 
petitioner in seeking to implead the 
respondents as defendants to the suit is to 
delay the remedies available to the 
plaintif. O22 of the respondents, sought 
to b> imodleaded as a defendant to the 
suit, stated that he is not liable for the 
‘suit claim, and that he has filed a parti- 
tion suit O.S. N>. 554 of 1959 in which 
‘the pstitionsr is a party and his rights and 
claims are pending in that suit. 


4. Tas learacd Gounsel for the petitio- 
ner submitted before m-e that the provis 
sions of Ord =r 8-A, Givil Procedure Gode 
are wide enduga to enable the petitioner 
to im>lead their parties as parties to the 
suit, H> also submitted that the lower 
Gourt was in Grror in relying on the deci- 
sion in Whimw Ghettiar v. Thiagaraja 
Pillai}, waich was subsequently dissented 
from in later decisions, 


g. Tas object of Ov:der 8-A, Civil 
. |Peosedure Gode, is to prevent the same 
jquestion being tried twice over, where 
jthere is substantial question common as 
ibstween the plaintiff and defendant in 
ithe action aril a; b2tw2en th: defendant 
dand a third p2rson. In such a case, the 
i third person is impleaded as a party to 
| take part in the pcoseedings, so as to bind 
him by the decision.on the question that 
is raised. In all these cases, it has to be 
edasiderel wisther the plaintiff would 
23 peejudicel in any way or delayed in 
his action by indlealing third parties. If 
the decisian on the claim by the plaintiff 
is likely to be unduly prolonged and 
thereby there would be considerable 
delay in the plaintiff obtaining relief the 
Goart would bs hesitant to implead their 
parties as parties to the suit. Under 
‘O-der 8-A, Civil Procedure Cade, a 
defendant, who claims to be entitled to 
contribution from or indemnity against 
any p2rson not already a party to the suit 
may, by leave of the Court, issue notice 
to such a person. The Gourt shall 
exercise its discretion and decide whether 
this is a proper case in which third party 
procedure has to bs resorted to. Mr, 


1. IL.R. (1956) Mad. 834 : (1955) 2 M.L.J. 
644 : 68 L.W. 899: AIR. 1956 Mad. 154. 
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Ranganatha Sastri for the petitioner 
relied on the decision in Parasmal v. 
Rijalakshmi1 where it has been held that 
third party procedure is available in suits 
On negotiable instruments, It was- 
observed that all that is necessary for the 
application of their party procedure is 
whether, if the plaint claim is allowed, 
the defendant has a claim in that event 
for indemnity, by reason of such claim 
being allowed, from a third party, and 
that, if the requisite is satisfied, the Gourt 
will be justified, on any extraneous ground 
from refusing third party procedure. 
The question as to prejudice to the 
plaintiff was neither raised nor consider- 
ed in the decision cited and the observa- 
tions Cannot be read as the learned judge 
laying down that prejudice to the plain- 
tiff is an extraneous ground. 


6. The provisions of Order 8-A, 
Givil Brocedure CGode, are based on the 
rules relating to third party procedure 
embodied in Order 5-A of the Madras 
High Gourt, Original Side Rules, and 
their object is to avoid multiplicity of 
suits and the possibility of conflicting 
decisions being rendered with reference 
to the sam? subject-matter in different 
suits. In Swapsea Shipping Company v, 
Duncan®, while dealing with Order XVI, 
rules 17 and 18 which provide for third 
party procedure when the defendants 
claim contribution and indemnity against 
a person, held that the Court should 
consider whether the plaintiff would be 
prejudiced in any way or delayed in his 
action by such proceeding. In U¢thaman 
Chettiar v. Thiagaraja Pillai3, Panchapa- 
kesa Ayyar, J., while considering the 
applicability of the provisions of Order 
8-A, Givil Procedure Code, to a suit 
on promissory notes, held that in suitable 
cases third party notice can be issued, 
Taz learned Judge observed that, where 
no reference at all was made to a third 
party or his joint liability along with the 
petitioner in the promissory note, it is 
inexpedient, inadvisable and dangerous 
toissue a third party notice, simply 
because the contention was set forth in 
the witten statement and there is an 





Y. (1968) 1 MLJ. 168; 82 L.W. 134: 
ATR. 1970 Mad. 47. 

2. (1874-75) 1 QB. 544. 
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issue also in the suit. The learned judge 
has not ruled that tnird party procedure 
cannot þe resorted in a suit On promis- 
sory notes, but has only sounded caution 

.in resorting to third party procedure in 
such suits, In P. $. Pattabhiraman v. 
Ganapathy1, Ramachandra Iyer, J. (as 
he. then was) observed : 


“ Order 8A, Civil Procedure Code, 

. provides for impleading a third party 
so as to enable the Court to decide 
the substantial question involved in 
the presence of the third party. But 
the impleading of a third party might, 
in certain cases, tend to delay. or even 
embarrass trial of the suit, There 
should, therefore, be a proper balanc- 
ing of two considerations (1) the plain- 

- tiff’s right to choose the party against 
whom he wants reliefand the avoidance 
of unnecessary issues in a suit which 
would tend to delay and embarrass 
the trial and (2) avoidance of the 
possibility of conflicting judgments 
and if possible to render justice to the 
defendant without in any way affecting 
the plaintiff’s rights.” 


‘7. The learned Judge understood the 
decision in Uthaman Ghettiar v. Thiagaraja 
Pillai? on which reliance was placed in 
support of the contention that Order 
VIII-A, Givil Procedure Code will never 
apply to suits on promissory notes, as nct 
laying down any such broad proposition. 
As stated already, in Uthaman Chettiar v. 
Thiagaraja Pillai?, Panchapakesa Ayyar, 
J. held that in suitable cases third party 
notice can be issued even on a suit on 
promissory notes, The observation of 
the learned Judge, namely, that where 
no reference at all was made to a ‘third 
party or his joint liability along with the 
petitioner in the promissory note it is 
inexpediert, inadvisable and dangerous 
to issue a third party notice, cannot be 
taken to mean that the learned Judge 
intended to strictly restrict the implead- 
ing of third parties to proceedings on 
promissory notes only to cases where 
there is reference to liability of third 
parties in the pronote itself. But, as 
observed in P. $. Patiabhiraman v. Gana- 
pathy) in applying third party precedure, 





1. (1962) 1. M.L.J. 246 : AIR. 1962 Mad. 
202 at 204. 
ea (1955) 2 M.L.J. 644: ATR. 1956 Mad. 
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the Court.is bound to balance the two 
considerations, namely, the- plaintiff’s 
right to choose the party against whem 
he wants relief and avoidance of the 
possibility of conflicting judgments, Thet 
petition, therefore, is that, before granting} 
permission for impleading third parties 
as parties to the suit, the interests of the; 
plaintiff should be taken note of. - The} 
Court will not be justified in refusing leave} 
to implead third parties as parties to the} 
suit merely on the ground that the plain- 
tiff would be inconvenienced. But, if, 

by impleading third parties, the plaintiff) 
is considerabie prejudiced or delayed his 

relief unduly the Court will not resort} 
to third party procedure. l 


8. In these cases, a decree has been 
passed by consent against the executant 
of the hundi and the petitioner who had 
discounted the hundi, In the circum- 
stances, the impleading of third parties 
as parties to the suit and permitting the 
defendants and third parties to settle dis- 
puted questions of fact and law would 
considerably delay the remedy of the" 
plaintiff. The plea raised on behalf 
of one of the respondents sought to be 
impleaded as a party to the suit is that 
he is not liable for the suit debt, that he 
had filed a partition svit in Which the 
petitioner is a party and that his 
liability is sought to ‘be related to 
the result of that suit. It is also 
stated that some of the respondents 
sought to be impleaded as defendants to 
the suit are partners of the firm that 
executed the hundi. In the circumstan- 
ces, the dispute between the petitioner 
and third parties to be impleaded as 
parties to the suit have to be decided 
before the plaintiff gets his relief. Thus, 
the plaintiff will be seriously prejudiced. 

. Mr. Ranganatha Sastri, the learned 
Counsel for the petitioner, next submitted 
that the procedure under Order 8-A, 
Givil Procedure Code, contemplates pass- 
ing of the decree as against the defen- 
dants in the suit, leaving the questicn as 
to the liability between the defendants and 
third parties, sought to be impleaded, to 
be decided separately. In support of 
this contention the learned Counsel referr- 
ed to Order 8-A, Rule 5 which 
provides that, if the third party enters 
appearance, on the application of the 
defendant the Court may, if satisfied 
that there is a question to be tried as te 
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the liability of the third party to make 
the contribution or pay the indemnity 
claimed, in whole or in part, order the 
question of such liability, as between the 
third party and the defendant, to be 
tried at or after the trial of the suit. 
The learned Counsel submitted that under 
Order 8-A, rule 5 the Court may 
determine separately the rights as between 
the petitioner and the respendents sought 
to be impleaded as defendant to the suit. 
But this plea was not taken at the time 
when the applications were made in the 
lower Court for impleading the re:tcn- 
dents as defendants to the suit but was 
taken for the first time in this Gourt. 
There fore, I am not inclined to 
allow the petitioner to take this plea. 


10. For the reasons stated abcve, I em 
satisfied that this is not a fit case for 
japplying third .party procedure uncer 
Order VIII-A. The petitions are, there- 
fore, dismissed with costs, 


S.J. 


Petition dismissed. 


ee ee 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present’:—P, S. Kailasam, 7. 
N. S. Ramanathan 
v. 


B. Rathnavelu and another 
. Respondents. 


Petitioner * 


Madras Buildings (Lease and Rent Control) 
Act (XVIIL of 1960), section 10 (2) (i), (vii); 
Transfer of Property Act (IV of 1882), 
section 106-—Petition for eviction—Wilful 
default and denial of title—Petitioner landlord 
purchaser from previous landlord—-Termina- 
tion of tenancy by previous landlord by giving 
notice—No fresh agreement of tenancy between 
purchaser-landlord and tenant— Fresh notice 
by purchaser not required. 


The previous landlord gave a notice 
terminating the tenancy by giving notice 
of termination of 15 days. But the peti- 
tion filed by the previous landlord before 
the Rent Controller for eviction of the 
tenant was dismissed. The present peti- 
tioner, after his purchase of the property 


*C.R.P, No, 2614 of 1971, 
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8th December, 1972. 
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did not enter into a fresh agreement of 
tenancy nor did he in any way recognise 
the tenant as his contractual tenant. 
On the facts, 

Held that there was no material for, 
coming to the conclusion that the pur- 
chaser created any fresh tenancy or 
agreed to have the tenant of the previcus 
landlord as his tenant. In such circum- 
stances, as there was no fresh tenancy, 
the tenancy having been terminated by 
efflux of time and by notice, a fresh notice 
by the purchaser under secton 106 of 
the Transfer of Property Act was not 
required, [Para. 5.| 


Cases referred to: 


Ganga Dutt v. Kartik Ghandra Das, (1961) 
3 S.C.R. 813: (1962) 2 M.L.J. (S.C.) 
161: (1962) 2 S.G.J. 584: (1962) 2 
An.W.R. (8.C.) 161 : ALR. 1961 S.C. 
1067 3 Kai Khushroo v. Bai Ferbai, (1949) 
F.C.R. -262: (1949) F.L.J. 168: A.LR. 
1949 F.C. 1243 Bhawanji Lakhamshi and 
others v. Hemailala Jamnadas Dani and 
others, (1972) 1 S.Q.W.R. 145 3 Munavar 

asha v. Narayanan, (1961) 2 M.L.J. 
176: A.I.R. 1961 Mad. 200. 


Petition under section 25 of the Madras 
Buildings (Lease and Rent Control) Act 
praying the High Court to revise the 
order of the Court of Small Causes 
(IV Judge), Madras, dated aist July, 
1971 and made in H.R.A. No. 748 of 
1970 (H.R.C. No. 3611 of 1969 on the 
file of the Court of Small Causes, VIII 
Judge) Madras. 


R. Gopalaswami Ayyangar and N. Sivan, 
for Appellant. 


V. Govindarajulu, K. Ramachandran and. 
B. S. Satyanarayana, for Respondents. 


The Court delivered the follcwing 


jupomMent.— The landlord isthe petitioner. 
He applied for eviction of the tenant on 
the ground that the tenant committed 
wilful default in payment of rent and 
that he denied the title of the landlord. 
The tenant, in defence, submitted that 
he had an agreement of sale entered into 
with the second respondent before he 
sold the building to the petitioner who 
filed the petition before the Rent Con- 
troller and that he bona fide thought he 
had title to the property in questicn and 
therefore withheld the payment of rent 
and he was not guilty of denial of title 


431 


of the landlord or of wilful default. The 
‘Courts below accepted the contention of 
the tendnt and dismissed the landlord’s 
petition. 


2. The plea of the tenant is that he 
entered into an agreement with the 
second respondent for sale of the premises 
in which he was having his tea shop busi- 
ness. The agreement of sale was on 2nd 
‘October, 1968. The landlord (petitioner 
herein) purchased the property from the 
second respondent on 27th August, 1969, 
‘The tenant, by virtue of the agreement 
of sale from the second respondent, had 
filed a claim petition on the ground that 
he was in possession of the property under 
an agreement of sale. This was in a suit 
filed by the present landlord against the 
second respondent. The claim petition 
filed by the tenant first respondent was 
rejected and the tenant had not filed any 
suit as required under Order a1, rule 63 
Code of Civil Procedure, Whatever right 
the tenant might have had, by virtue of 
the agreement of sale, on account of his 
failure to file a suit against the claim 
order, he cannot raise this question again 
and the title of the landlord (petitioner). 
so far as the first respondent-tenant and 
his claim is concerned has become final. 


8. Even after the claim was rejected 
the tenant did not pay any rent. There- 
fore no Claim of any bona fide denial of 
title after the claim petition was: dis- 
missed can be allowed. The first res- 
pondent’s only remedy was to file a suit 
and question the correctness of the claim 
order, Having not done so the tenant 
cannot say that he continued to have a 
right in the premises and he cannot also 
assert his title and fail to pay the rent. 
The plea of the tenant-first respondent, 
therefore, of bona fide dispute in title and 
failure to pay the rent due to his belief 
that he had title to the property cannot 
be upheld and this point will have to be 
answered in favour of the landlord 
(petitioner). 


4. It is next contended that the tenant 
—first respondent had advanced large 
sums of money to the second respondent 
and the landlo-d (petitioner) as purcha- 
ser of the property is bound to account for 
the amounts which the second respondent, 
the former landlord had to pay to the 
venant-first respondent. This contention 
also cannot be accepted. Apart from the 
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statement of the tenant (first respon- 
dent) that he had paid money to the 
second respondent, there is nothing to 
indicate as to how the petitioner, the 
present landlord, is bound to give credit 
to the amounts that were paid to the 
second respondent by the tenant-first 
respondent. 


5. Lastly it was contended that the 
notice given by the landlord is not in 
accordance with the provisions of section 
106 of the Transfer of Property Act and 
therefore this petition is not maintainable. 
In this case, the tenancy was for a period 
of 5 years from 8th March, 1962. The 
tenancy expired on 8th March, 1967. 
The second respondent gave a notice 
terminating the tenancy giving notice of 
termination of 15 days. But the peti- 
tion filed by the second respondent 
before the Rent Controller for eviction of 
the tenant was dismissed. After the 
purchase by the landlord petivioner, he 
filed the present petition. Before filing 
this petition he did not give a fresh 
notice terminating the tenancy after 
giving 15 days’ notice ending with the 
month of the tenancy. It is also true 
that he did not avail himself of the for- 
feiture clause on the ground of denial 
of title, but the plea of the landYord peti- 
tioner is that he is not bound to give a 
notice under section 106 of the Transfer 
of Property Act. His contention is that 
the tenancy was determined by efflux 
of time and by a notice of termination of 
tenancy by the former landlord, The 
petitioner, after his purchare of the pro- 
perty did not enter into a fresh agree- 
mentof tenancy nordid hein any way 
recognise the first respondent as his 
contractual tenant. On the facts there 
is no material for coming to the con- 
clusion that the petitioner landlord crea- 
ted any fresh tenancy or agreed to have 
the first respondent tenant as his te- 
nant. In such circumstances,” it has 
been held by the Supreme Court in 
Ganga Dutt v. Kartik Ghandra Das }, 
following the decision of the Federal 
Covrt in Kat Khushroov. Bai Ferbai 2, that 
no notice under section 106 of the Trans- 
fer of Property Act was necessary. 





1. (1961) 3 S.CR, 813: (1962) 2 MLJ. 
(S.C.) 161 : (1962) 2 Aa WR (SC) i61 : (1962) 
$.C.J. 584: ALR. 1961 S.C. 1067. 

2. (1949) F.C.R. 262: (1949) FLJ. 168: 


2 
A.LR, 1949 F.C. 124. 


1] 


The Supreme Court in Bhawanji Lak- 
hamshi and others v. Hematala Jamnadas 
Dani and others!, has also reiterated 
this proposition. The Madras High 
Court also in Munavar Basha v. Y, 
Narayanan, has expressed similar view. In 
this case, as there was no fresh tenancy 
the tenancy having been terminated 
by efflux of time and by notice, a fresh 
notice by the purchaser under section 
106 of the Transfer of Property Act is 
not required. 


§. In the result I accept all the conten- 
tions of the petitioner landlord, namely 
that the denial of title is wilful, that 
there was wilful default in the payment 
ofrent and no fresh notice as required 
under section 106 of the Transfer of 
Property Act is necessary. - The land- 
lord is therefore entitled to have his 
tenant first respondent evicted. This 
petition is allowed with costs, Time 
for payment of arrears of rent upto date 
till] 8th December, 1972. If all arrears 
ofrent up to that date are paid, the tenant, 
first respondent, will be given three 
months’ time to vacate. Call on 8th 
December, 1972. 


q7. This case having been set dcwn 
this dayefor further orders, the Ccurt 
made the following 


OrvER.—As the arrears ofrent up to date 
as provided in the order dated 27th 
November, 1972 have not been paid, there 
will be no order granting time. 


S.J. Petition allowed. 





hasina baaa a 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—P. R. Gokulakrishnan, 


K. Karunanidhi and another 
Petitioners ® 


J: 


U. 


R. Renaganathan Chettiar 
Respondent.. 


Givil Procedure Gode (V of 1908), 
section 115 and Order 39, rule 2—Suit 
Sor permanent anjunction—Application for 
temporary injunction—Prima facie ground 
to be made out by party seeking injunction— 
Discretion of Gourt in granting ` temporary 
injunction not questionable in  revision— 
Discretion of Gourt how to be exercised. 


No doubt, the grant of temporary in- 
junction is a discretionary order made 
for the purpose of maintaining the status 
quo and to protect the interests of the 
parties pending disposal of the suit. 
But the balance of convenience and 
judicial discretion are the key notes 
in the matter of disposing of such in- 
terlocutary applications. Hence it 
is necessary to find out whether the 
Gourts below have used their judicial 
discretion, which they were bound to 
before they passed the order which is 
being questioned, Further for the 
purpose of granting temporary injunc- 
tion pending disposal of the suit, it is 
absolutely . unnecessary to discuss the 
evidence On record elaborately. But 
there must be a prima facie grovnd for 
the grant ofinjunction 3 prima facie ground 
has to be made out by the party seeking 


the injunction and the burden is not 
upon the person who objects to such 
grant, [ Para. 9.] 


The jurisdiction of the High Court under 
section 115 of the Civil Procedure-CGode 
is limited, and it has been repeatedly 
held that such power cannot be used 
for the purpose of correcting errors of 
law or of fact except when the matter 
involves jurisdiction and illegal exercise 
thereof by the Courts below, It is 
also elear that the exercise of discre- 





* CRP. No. 2593 of 1972 and C.M.P. Nos. 
11339, 11575, 11702, 11703, 12014, 12660 and 
12661 of 1972. Sth Jannary, 1973, 
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tion in awarding a temporary injunc- 
tion cannot be questicned in revisicn. 
i [Para. 10] 


, In granting or refusing to grant a tem- 
porary injunction, a Court has a wide 
discretion under Order 39, rvle 2. 

e exercise of that discreticn shov'd 
be in a judicial manner, depending 
upon the circumstances of each case. 
No hard and fast rule can be laid dcwn 
for the guidance of Court as regaids 
exercise of such discretion. [Para, 11i] 


The rule that before the issue of a tem- 
porary injunction the Court must satis- 
fy itself that the plaintiff has a prima facie 
case does not mean that the Court should 
examine the merits of the case closely 
and come to a conclusion that the plain- 
tiff has a case in which he is likely to 
succeed, This would amount to pre- 
judging the case on its merits, All 
that the Covrt has to see is that on 
the face of it, the person applying for 
an injunction has a case which neecs 
consideration and which is not bound 
to fail by virtue of some apparent de- 
fects. The balance of convenience also 
has to be looked into. [Para, 12] 


Case referred to :— 


N. W. Ry Admn; v. N. W. Ry. Union 
Lahore, A.I.R. 1933 Lah. 203. 


Petition under section 115 of Act V of 
1908 praying the High Gourt to revise 
the order of the District Gourt, East 
Thanjavur at Nagapattinam dated 13th 
October, 1972 and made in Q. M. A. 
No. 37 of 1972 (I.A. No. 454 of 1971 
in O.S. No. 76 of 1971, on the file of 
the Subordinate Judge, Nagapattinam). 


C. M. P. No. 11339 of 1972.—Petition 
praying that for the reasons stated in 
the affidavit filed therewith, the High 
Court will be pleased to suspend the 
operation of the order of injuncticn 
granted by the Gourt of the Subordinate 
Judge, Nagapattinam, in LA. No. 454 
of 1971 in O.S. No. 76 of 1971 as con- 
firmed in G.M.A. No. 37 of 1972, on 
the file of the District Court, East Than- 
javur at Nagapattinam, pending the 
said C.R. P. No. 2593 of 1972. 


C. M. P. No. 11575 of 1972 :—Petition 
praying that for the reasons stated in 
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the counter-affidavit filed with G. M. P. 
No. 11339 of 1972, the High Court 
will be pleased to vacate the interim 
suspension granted by the order cf High 
Court dated 27th October, 1972 and 
made inthe abovesaid Q.M. P. No. 


11339 Of 1972. 


G. M. P. No. 11702 of 1972,—Petiticr 
praying that for the reascns stated in 
the affidavit filed therewith, the High. 
Court will be pleased to punish the res- 
pondent for contempt of this Court 
by violating and showing disrespect to 
the order of the High Court dated 
27th October, 1972 in the said C.M.P. 
No. 11339 of 1972 in C.R.P. No. 2593: 
of 1972. 


G. M. P. No. 11703 of 1972,—Petition 
praying that for the reasons stated in the 
affidavit filed with G. M. P. No. 11702 
of 1972 the High Court willbe pleased 
to issue an injunction restraining the 
respondent from further demolishing 
the wall on the northern side of the 
wall being the subject-matter in O.S, 
No. 76 of 1971, on the file of the Court of 
the Subordinate Judge, Nagapattinam. 
pending the said C. M. P. No. 11702: 
of 1972 on the file of High Court, 


G. M. P. No. 12014 of 1972.—Petition: 
praying that for the reasons stated in: 
the affidavit filed therewith the High Court 
will be pleased to modify the order cf 
the High Court dated 1st November, 1972 
in C.M.P. Nos. 11339 of 1972 and 11575 
of 1972 by deleting the words “ or any 
other motor in their residence ” frem the 
order and alsoby permitting the peti- 
tioner to run the 7.5 H. P. Motor for 4 
hours every day during day time pending 
the aforesaid C.R.P. No. 2593 of 1972.. 


C. M. P; No. 12660 of 1972.—Peti- 
tion praying that for the reasons stated 
therewith, the High Court willbe pleased. 
to permit the petitioner herein to file 
Additional Grounds * in the said C.R.P. 
No. 2593 of 1972. 


* Additional Grounds :— 


(1) The decision of the lower appellate 
Court is vitiated by a irregular exercise 
of jurisdiction which has caused pre- 
judice to the petiticners. 


{j 


(2) Tas lower appellate Gourt seriously 
erred in rejecting the petition I.A: No. 
-383 of 1972 for receiving as additional 
evidence a communication from the 
‘Tiruvarur Municipality dated 16th 
September, 1972 whose genuineness and 
authenticity cannot be questioned, es- 
-pecially when it allowed the respon- 
dent herein to file two documents as 
additional evidence and took the same 
dato consideration in deciding the. 
appeal. 


(3) Tae low2r appellate Court as well 
as the trial Gourt were in error in com- 
‘pletely omitting to coasider in detail 
tas Gounisitize’s repoct waich would 
have Conoletely established the peti- 
tiorzr’s case for not issuing an iajunc- 
iJn pending the suit. 


(4) S2veral decisions referred to by the 
low2r Gourts hav2 n? application to the 


facts of this particular case and they 
have bsen misapplied the lower 
Courts, 


(5) Tae lower Gourts failed to see that. 
while the respondent has his own 
michinery to cut and cure tobacco nearer 
his residence than the pstitioner’s motor 
he canndte complain of any nuisance 
‘by Op2ration of the 7.5 H. P. motor 
of the petitioners. 


G. M. P. No. 12551 of 1972,—Petition 
praying that for the reasons stated in. 
tas aff lavit filed therewith, the High 
Curt will be pleased to admit the docu- 
Mint mintioned below as _ additional 
evidence in the abovesaid C.R.P. No. 2593 
Of 1972, 


Document. 


Communication from the Tiruvarur 
Municipality bearing No. 7914 of 1972 
F-1 dated 16th September, 1972 to the 
first petitioner herein. 


M.S. Vinkuaront Iyer, for R. Surdaralingam 
andl T. R. Venkstaramm, for Petitioners. 


K. Riniwrni for B. Ssundarapandian, 
K. Vink ta34552 Riju and N. Sankaravzdioel, 
for Respondent. 


Tae Gourt made the following 


Q2922,—T az defendants are the peti- 
tioners in the above Givil Revision Peti- 
fon. O.S. N>. 76 of 1971 was filed 
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on the file of the Gourt of the Subordinate 
Judge, Nagapattinam, by the respondent 
plaintiff for gcanting a decree for perma- 
nent injunction restraining the petitioners 
herein and their men and servants from » 
installing and running a new mill in his 
adjacent western house in T.S. No. 8781/1 
in the north as indicated in the plaint 
plan and further carrying on their pro- 
p2sed mill business in the suit place 
alleging that if the said mill is run, apart 
from nuisance to the respondent herein, 
it will affect the walls belonging to the 
respondent. In that suit the respondent 
herein filed Interlocutory Application 
No. 454 0f1971 for a temporary injunction 
restraining the petitioners herein and 
their men and servants from installing 
and running a new mill with machinery 
in the suit site as indicated in the plaint 
plan pending disposal of the suit, inter 
alia alleging that if the powerful motor 
is run by the petitioners herein, it will 
not only cause considerable material 
disturbance and irreparable injury to 
the living portion of the respondent 
herein, but also the walls of his building, 
that the installation of the machinery 
is at a distance of two feet from the walls 
of the premises of the respondent and 
the vibrations caused to the wall will 
certainly cause material injury to the 
wall and bring about cracks thereof, 
and ultimate collapse, that no com- 
pensation of money is possible for the 
nuisance that will be caused by the peti- 
tioners and that the petitioners are likely 
to cause material and irreparable in- 
jury both to the respondent’s health 
and comfort, The respondent has fur- 
ther alleged in the petition that since 
the petitioners are hastening to start 
the mill in the proposed place, it is neces- 
sary that ad interim injunction is granted 
in favour of the respondent, 


2. Tuc petitioners in their counter 
statement have alleged that they are 
going to instal a motor of 7.5 H. P, to 
run a mill (pulses breaking) in a shed 
erected adjoining the northern end of 
the respondent’s house, that the, res- 
pondent will not be in any way put to 
difficulty in as much as at a distance 
of about 25 feet and 30 feet from the 
residential portion of the respondent, 
there are two mills run with motors of 
40 and 25 H.P., that the whole area 
is not wholly a residential one, that the 
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area is in a busy business centre wherein 
all kinds of mills are run, that all pre- 
ventive® measures against vibrations 
have been adopted by the petitioners 
herein and that it will not actually 
cause injury to the premises of the res- 
pondent herein. The petitioners have 
also alleged in their counter statement 
that there will be no material disccm- 
fort to the respondent and in any case 
it will not be a nuisance such as would 
entitle the respondent to an  injunc- 
tion for carrying on his business, It 
is admitted by the petitioners herein 
that the motor is fixed up at a distance 
of four feet from the wall of the pre- 
mises of the respondent. In.the reply 
affidavit the petitioners have alleged 
that they have actually started the mill 
and worked on 6th December, 1971 
and it has consumed certain electricity, 
But they have stopped running of the 
mill on the very same day as soon as 
they received the telegram stating 
that temporary injunction ‘has been 
granted in favour of the respondent herein 
prohibiting the petiticners frcm running 
the mill, by the Sub-Court, Nagapatti- 
nam. 


3. The Sub-Gourt, Nagapattinam, after 
going through the prima facie case of 
the respective parties held that the evi- 
dence and the decisions can be dis- 
cussed in detail at the final stage, that 
the object of the respondent will be 
nullified, if the mill is allowed to run 
and that the inconvenience that will be 
caused to the respondent will be greater 
than to the petitioners herein, if the 
mill is allowed to be run, and granted 
temporary injunction as prayed for. 
The Sub-Gourt also found that the peti- 
tioners had started the mill on 6th De- 
cember, 1971 and stopped it immediately 
on the same day in view of the injunc- 
tion granted by that Court and as such 
there is no questicn of any irreparable 
injury Or loss that will be caused to the 
petitioners if the injunction is granted, 


4. On appeal, the learned District 
Judge, East Thanjavur, after referring 
to Exhibit A-2 the Ccmmissicner’s re- 
port and also the fact that the peti- 
tioners could not have run the 
mill on 6th December, 1971 inasmuch 
as the licence was granted to them 
actually on 7th December, 1971, only 
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found that the mil] could not be run 
without the consent of the neighbour, 
and dismissed the appeal. The learned 
District Judge also observed that in 
case the injunction is not granted and 
the millis allowed to work, the suit itself 
would become infructuous, and that it 
is not at all fair and proper that these 
questions are  pre-judged withcut 
sufficient materials on record. 


5. Aggrieved by this decision, the 
petitioners have preferred the above 
Givil Revision Petition. 


6. Mr. M. S. Venkatarama Aiyar, the 
learned Counsel appearing for the peti- 
tioners, submitted that the order of 
injunction granted by the Courts belcw 
is without jurisdicticn and is illegal, 
which requires correction by this Court. 
According to the learned Counsel, the 
petitioners have purchased the machinery 
and paid the requisite fees for licence 
as early as 23rd November, 1971. 
Though the actual licence was received 
by them on 7th December, 1971, the 
working of the mill on 6th December, 
1971, On which date the licence has been 
signed by` the authorities concerned 
is not illegal, Exhibit B-5 is the per- 
mission granted by the Mdnicipality 
as early as 4th March, 1971 to the peti- 
tioneis herein to instal the machinery 
on an application made by the petitioners 
as early as 13th November, 1970. 
Exhibits B-8 and B-9 are the receipts 
by the Electricity Board which proved 
the permissicn given by the Beard to 
the petiticners to instal 7.5 H. P. motor 
in the suit premises and also the per- 
mission to the incustrial service ccn-- 
nection. Exhibit B-10 is the metre card 
dated 6th December, 1971; wherein 
the consumpticn of electricity acccidirg 
to the petiticners fcr runnirg the milf 
has been written. Mr. M. S. Venkata-- 
rama Aiyar, also ctntended that in the: 
Commissioner’s repert it is stated that. 
the respondent himself is Favirg a 
tobacco cutting machinery in his builcirg 
which is adjacent to the  petiticner’s 
building, that the plaint plan mentions 
the portion adjcining the petiticners” 
room wherein they have installed the 
4.5 H. P. motor as business shed, 
that there is ‘Shanmugha Flour Mill * 
within 8 or 9 metres to the east of the 
respondent’s building wherein two flour 
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hullers, one paddy huller, one chilly 
huller and one soap-nut powder huller 
are working and that there is ‘ Shan- 
mugha Oil Mills’ within 9 metres from 
the respcndent’s premises with 15 H. P. 
motor running three oil rotaries. 
The learned Counsel pointed out that 
there is mention in the Commissioner’s 
report to the effect that the place. at 
which the parties are living is a com- 
mercial business locality consisting of 
residential and non-residential buil- 
dings. 


7. The learned Counsel for the peti- 
tioners took me through the judgments 
of the Gourts below and contended that 
the Courts below haye completely pre- 
judged the case by referring to Exhibits 
A-5 to A-7. According to the learned 
Counsel, the main question that has 
to be decided is as to whether there is 
any nuisance which is so emergent and 
vital to stop the work immediately. 
It is also contended by him that there 
is absolutely no finding as to whether 
the running of the mill will be detri- 
mental to the health and the building 
of the respondent and his family. 


8. Mr. K. Ramaswamy, learned Counsel 
for the respondent contended that in the 
Commissioner’s report it has been stated 
that the portion adjoining the proposed 
installation of the mill by the petitioners 
is a resting place, that the working of the 
mill will definitely affect both the building 
and the rest required by the workers 
of the respondent who are working in 
the tobacco factory and that the noise 
of the mill which will be produced will 
definitely be a nuisance tothe respondent. 
He further contended that injunction 
being a discretionary relief, this Court is 
precluded from interfering with the find- 
ings of the Courts below wherein they 
have granted an injunction in favour of 
the respondent herein. 


I have gone through fhe judgments 
of the Gourts below and also the decu- 
ments filed in the case. The Sub-Court 
has observed that the provisions con- 
tained in the Appendix to G.O. No. 4054, 
Public Health, Government of Madras, 
have not been followed in this case while 
granting the licence to the petitioners 
for running the new mill. It has also 
referred to in its judgment that this is a 
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strong circumstance in favour of the 
respondent herein, The Sub-Court has 
also observed that only after taking 
necessary Oral and documentary evidence, 
it is possible to conclude whether the’ 
contentions of the petitioners are true 
or whether the allegations of the res- 
pondent are true. On the above obser- 
vations, the Sub-Court held that if the 
petitioners are allowed to run the mill, 
the object of the respondent in filing the 
suit will be defeated, as the suit is only 
for a permanent injunction, and that the 
harm caused to the respondent will be 
greater if the interim injunction is vacated, 
compared to the inconvenience caused to 
the petitioners who have started the 
mill on 6th December, 1971. Thus,, 
the Sub-Court granted the injunction 
prayed for. The lower appellate Court, 
even though it has perused Exhibit B-1o 
which showed the consumption of 7 
units of electric energy for running the 
mill, held that the petitioners could noi 
have worked the mill on 6th December, 
1971 since they got the licence only 
on 7th December, 1971, It presumed 
that the petitioners could not have run 
the mill on'6th December, 1971, and 
basing its conclusion on Exhibit A-5 
and also observing that in case injunction 
is not granted and the mill is allowed to 
be run, the suit itself would become 
infructuous, dismissed the appeal. The 
reasOning of the lower appellate Court 
in granting the injunction is mainly 
on, the ground that in case the injunction 
asked for is not granted and the mills is 
allowed to be run, the suit itself would 
become infructuous. On going through 
the judgments of the Courts belcw it 
is Clear that there is difference of opinion 
between the trial Court and the Icwer 
appellate Ccurt as regards the actual 
working of the mill on 6th December, 
1971. In spite of Exhibit B-10, the 
lower appellate Court has disbelieved 
the case of working of the mill on 6th 
December, 1971. But unfortunately I 
find both the Courts below have com- 
pletely missed the rea] points which have 
to be discussed in the matter of granting 
or refusing a prayer for injunctien, 
Order 39, rule 2, Civil Procedure Code, 
gives power to Court to grant injunction 
in order to prevent the defendant frem 
committing a breach of contract 
or other injury of any kind. No doubt, 
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the grant of temporary injunction is a of injunction. No doubt that may be 


i 


discretionary order made for the purpose 
of maintaining the status quo and to 
protect theinterests of the parties pending 
disposal of the svit, But the balance 
of convenience and judicial discretion 
are the key-notes in the matter of dis- 
posing of such interlocutory applications. 
Hence it is necessary to find out whether 
the Courts below have used their judicial 
discretion, which they were bound to, 
before they passed the order which is 
being questioned now. Further, for the 
purpose of granting temporary injunction 
pending disposal of the suit, it is absolutely 
unnecessary to discuss the evidence on 


record elaborately. But there must be a 


‘|prima facie ground for the grant of in 


junction, prima facie ground has to be 


‘made out by the party seeking and the 
burden is upon the person who objects 


to such grant. It is significant to note 
that in the judgments of the Gourts 
‘below there is absolutely no finding as 
regards any prima facie injury being 
caused to the respondent by the peti- 
tioners being allowed to work their mill. 
But, on the other hand, there is ample 
material to prove that the petitioners 
have got everything ready to run the 
7.5 Horse Power motor‘for the purpose 
of his business. No doubt the said 
-machinery is very near the business-shed 
.of the respondent. Instead of discussing 
about the ‘injury’ that will be caused to 
-the respondent by allowing the petitioners 
to run the mill, the Courts below thought 
‘it fit to discuss the rights of the Munici- 
pality to grant the licence and also about 
the result of the suit if the interim in- 


junction prayed for is denied. I am 


of the view that in the present circum- 
stances and facts of the case, both these 
things are extraneous for a decision 
whether an injunction should be granted 
or not. Granting of the licence is purely 
‘in the hands of the Municipality, and 
any party affected by an illegal grant of 
licence can have ample remedy through 
the Court of law against the Municipality 
and also against the functioning of such 
machinery. That question is not germane 
for the purpose of deciding the question 
whether an injunction has to be granted 
-or not, It is also unnecessary for me to 
-discuss the various decisions cited for the 
-position that refusal or grant of licence 
-will not form the basis-for refusal or grant 


relevant in cases where the damages 
that will be caused cannot be compen- 
sated. As far as the present case is 
concerned, in the absence of any finding, 
as to ‘injury’ to the party concerned, 
I do not think the observations of the 
Gourts below, while granting the in- 
junction, are sustainable, There is ab- 
solutey no discussion with regard to 
‘injury’ that will be caused to the res- 
pondent. Nevertheless, the Courts below 
seem to think that the balance of con- 
venience is more in favour of the respon- 
dent than in favour of the petitioners 
and that as such the injunction should be 
granted. This reasoning is arbitrary and 
without any basis. There is absolutely 
no proper consideration of the Com-. 
missioner’s report and plan. Both the 
plan and the Commissioner’s report 
clearly state that there are already 
machineries in the plaintiff’s house 
itself for his tobacco factory, As 
such, the 7.5 Horse Power motor which 
is sought to be worked by the petitioners 
herein cannot be considered as a fresh or 
surprising nuisance to the respondent. 
Since the suit itself is on the basis of 
nuisance and on that basis injunction 
is prayed for, it is premature “to grant 
the injunction as if some nuisance has 
been perpetrated. The Commissioner’s 
report and plan, Exhibits A-1 and A-2, 
clearly prove that there are machineries 
inside the plaintiff's. portion itself, apart 
from the fact that there are two 15 horse- 
power motors within 9.8 metres to the 
east of the plaintiff’s building, there 
are five hullers, viz., two flour hullers, 
one paddy huller, one chilly huller and 
one sOap-nut powder huller. The Ccm- 
missioner’s report further states that 
within near reach of the respondent’s 
residence there is an oil rotary which 
goes under the name and style of ‘Shan- 
muga Oil Mills’ with a motor having 
15 horse-power, Admittedly these motors 
are much more near in distance to the 
actual residential portion of the res- 
pondent than the 7.5 horse-power motor 
sought to be worked by the petitioners 
herein. No doubt, the petitioners’ motor 
is just adjoining the business-shed or the 
resting-shed of the respondent. But that 
itself cannot be taken as the criterion 
before deciding the suit, as amounting 
to nuisance to the respondent, It is 
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admitted that both the respondent and 
the petitioners’ places of residence and 
business are in the busiest locality of 
Tiruvatur; and the Commissioner’s 
reportdefinitely states that these buildings 
are situated in the busy thoroughfare, 
and commercial business is going On 
in the street and people are also residing. 


xo. In Worth West Railway Administration v. 
North West Railway Union, Lahore}, it has 
been definitely held that it is no sufficient 
reason for the purpose of issuing a tem- 
porary injunction, that the suit would be 
infructuous if it did not issue, Both 
sides cited many decisions for the pro- 
position in relation to granting or not 
granting injunction as the case may be, 
in such cases, Thiru Ramaswami, learn- 
ed Counselfor the respondent cited de- 
cisions to show that the High Court 
cannot under section 115, Civil Procedure 
jGode, interfere with the findings of the 
Courts below. I am quite aware of the 
fact that the jurisdiction of the High Court 
under section 115 is limited, and it has 

een repeatedly held that such power can~ 
not be used for the purpose of correcting 
errors. of law or of fact except when the 
matter involves jurisdiction and illegal 
exercise thereof by the .Courts below. 

t is also*clear that the exereise of dis- 
cretion in awarding temporary injunction 
cannot be questioned in revision. But 
the principles of granting injunction 
and the discretion of Gourt in doing so 
have been well laid in various decisions 
of Gourts. In order to obtain an inter- 
locutory injunction, it is not enough for 
the plaintiff to show that he has a prima 
facie case; he must further show: 


(2) in the event of withholding the relief 
of temporary injunction he will suffer 
an irreparable injury; 


(ii) in the event of his success in the suit 
in establishing his alleged legal right, 
the encroachment whereof is complained 
against, he will not have the proper 
remedy in being awarded adequate 
damages ; 

(ii) in taking into considération the 
comparative mischief or inconvenienge 
to the parties, the balance of convenience 
is in his: favour, cr in ‘other words, that 
his inconvenience in the event of with- 
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holding the relief of temporary injunc- 
tion will in all events exceed that of the 
defendant in case he is reStrained, 
This condition can, under circums- 
tances, be so adjusted as not to deprive. 
either party of the benefits he is 

entitled to in the event it turns out that 

the party in whose favour the order is 
made shall be in the wrong, by impo- 

sition of terms on one party or the other 

as condition of either granting cr with- 

holding the injum tion; 


(i) lastly, the plaintiff must show a 
Clear necessity for affording immediate 
protection to his alleged right or interest 
which would otherwise be seriously 
injured or impaired. 


xx. In granting or refusing to grant a 
temporary injunction a Corrt has a 
wide discretion under Order 39, rule 2, 
The exercise of that discretion should be 
in a judicial manner, depending upon 
the circumstances of each case. No 
hard and fast rule can be laid down for 
the guidance of Courts as regards exer- 
cise of such discretion. 


12. The rule that before the issue of a 
temporary injunction the Court must 
satisfy itself that the plaintiff has a 
prima facte case, does not mean that the 
Court should examine the merits of 
the case closely and come to a con» 
clusion that the plaintiff has a case 
in which he is likely to succeed, This 
would amount to pre-judging the case 
on its merits. All that the Court has 
to see is that on the face of it the person 
applying for an injunction has a case 
which needs consideration and which is 
not bound to fail by virtue of some 
apparent defects. The balance cf con- 
venience also has to be looked into, 


13. Bearing the principles abovesaid, 
it is clear that the findings of the Courts 
below is arbitrary and the Courts below 
have exercised their jurisdiction illegally 
in coming to the conclusion they did as 
regards the balance of convenience as 


. between the respondent and the petition- 


ers, Thisis clearly a case of miscarriage 
of justice which affects at the root of the 
jurisdiction vested with the Ccurts belcw 
in granting such temporary relief. In 
the present case the relief claimed in 
suit is one of permanent injunction 
restraining the petitioners herein ang 
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their men and servants from installing 
and running a new mill in their adjacent 
western house in T.S. No, 878/1 in the 
north as indicated in the plaint plan, 
and further sarrying on the proposed 
mill business in the place. This relief 
is based upon nuisance that will be 
caused due to the working of the machi- 
nery, to the respondent. It is alleged 
in the plaint that the respondent, who is 
living in his house for over 25 years, 
will be very mvch affected in health dve 
to the vibration that would be caused 
by the machinery that would be installed 
by the petitioners, It has also been 
alleged in the plaint that the vibrations 
from such machinery that is sought to 
be installed by the petitioners would 
cause nuisance to the respondent, his 
family and his workers. That apart, 
it would also cause injury to the wall 
of the premises of the respondent. Thus, 
it is clear that the respondent has to 
prove his case before he gets any order 
of injunction thet the injury that will 
be caused to him by refusal of such 
injunction will be irreparable. 


x4. In deciding whether in any parti- 
cular case this right has been invaded 
and a nuisance thereby caused, it is 
necessary to determine whether the act 
complained of is an inconvenience materi- 
ally interfering with the ordinary phy ical 
comfort of human existence, not merely 
according to elegant or dainty modes 
and habits of living, but according to 
plain and sober and simple nctions obtain- 
ing among the people in that locality. 
It is also necessary to take into account 
the circumstances and character of the 
locality in which the complainant is 
living, and any similar annoyance which 
previously existed there, As far as the 
present case is concerned, the Gcm- 


missioner’s plan and report amply prove 


that many machineries are inside the 
respondent’s house and there are also 
machineries nearer in point of distance 
from the respondent’s house than the 
machinery sought to be worked by the 
petitioners. If it is so injur’ous both to the 
health and property of the respondent, 
the Court should not hesitate to grant 
the injunction. But, in this case, there 
js absolutely no finding by the Courts 
below that such injury or damage will be 
caused to the person and property of the 
respondent. Courts have no power to 


‘THE MADRAS LAW JOURNAL REPORTS 


[1973 


grant the relief in the absence of such a. 
pan facie finding. The Courts belcw 

ve acted illegally in’ their jurisdiction: 
to decide a case of this nature. Taking 
into consideration Exhibit A-5 and also 
the working or non-working of the 7.5 
horse-power motor by the petitioners, 
are extraneous to the point at issue and 
as svch the orders passed by the Couris 
below are illegal. 


15. The opinion which I have just 
expressed is purely prima facie based upon 
the findings of the Courts belcw; and 
I have not gone in detail and discussed 
the evidence on record. This I make 
it clear and plain in order to safeguard 
the interests of both parties, lest the 
trial Court may be prejudiced. It is left 
to the pure discreticn of the trial Ccurt 
to record its findings ultimately in the 
suit on the evidence on reccerd withcut 
in any way being embarrassed by the 
decision rendered herein in regard to a 
temporary relief. 


16. Taking all the aspects and also 
the facts and circumstances into ccn- 
sideration, I am of the view that the 
interim injunction granted by both the 
Courts belcw has to be vacated, since 
in my view, the Courts below have illegally 
exercised their jurisdicticn. 


17. In these circumstances, the Civil 
Revision Petition is allcwed, and the 
interim injunction granted by the Ccurts. 
below is vacated. I may make it clear- 
that the injunction so vacated is svkject 
to the discretion and pcwers cf the 
Municipality to grant or refure licence. 
on merits to the pefitioner’s case, Since 
the suit itself is for permanent injuncticn: 
on the tasis of nuisance, the trial Ccurt 
is directed to dispose of the suit within 
eight weeks from this date. There will 
be no order as to costs in this Civil Revi-~ 
sion Petition. 

18. C.M. Ps. Nox. 11339 of 1972, 11575,. 
of 1972, 11703 of 1972, 12014- of 1972,. 
12660 of 1972, 12661 of 1972 and 
11702 of 1972 in Civil Rev’s‘on Petition. 
No. 2593 of 1972. In view of the 
disposal of the Civil Revision Pe‘ition. 
no further orders are necessary inthe 
above petitions ard they are dismissed. 


S.J. Petition allowed... 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT. —M. M. Ismail and K. S. 
Palaniswamy, FF. 


S. D. Asirvatham and another 
Appellants” 


u. 
Palniraja Mudaliar 


Negotiable Instruments Act (XXVI of 1881), 
sections 9, 118 and 59—Promissery note— 
Suit by endorsee—Endcrsee, if halder in due 
course—Not aware of prior demand by or 
payment ta original payee—Non-endorsement 
of payment on note—Effect. 


oe Respondent š 


Where an endorsee for full value ‘of a 
promissory note payable on demand was 
not aware and had no knowledge at 
the time of endorsement cf any pricr 
demand for payment by the original 
payee against the maker or of any payment 
by the latter, the endorsee must be deemed 
to be a holder in due course in view cf 
sections 9 and 118 of the Negotiable 
Instruments Act, [Paras. 5 and 7.] 


Such an eendorsée’s right to sueon the 
promissory note is not affected by sect‘on 
59 of the Act. [Para. 8.] 


The mere fact that the endorsee had 
obtained the promissory note by endorse- 
ment just a few days before a suit cn it 
would have been barred by limitaticn 
will not by itself make the endcrree net a 
holder in due course, [Para. 9.] 


If the maker had made a payment to the 
original payee but did not make an 
endorsement thereof on the note itself 
thereby enabling the latter to endcrse 
the note to another for full value, the 
maker alone should suffer the Icss, 


[Paras. 11 and 12.] 
Cases referred to: 


Nunna Gopalan v. Vuppuluri Lakskhminara- 
samma, I.L.R. (1940) Mad. £82 : A.I.R. 


1940 Mad. 631 ; Glasscock v. Balls, (1890) 


24 Q.B.D. 13 ; Harry Van Ingen v. Dhunna 
Lall Lallak I.L.R. (1882) 5 Mad. 108; 
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Shaha and Gompany v. Bengal National 
Bank Limited, I.L.R. (1920) 47 Cgl. €61; 
M. L. M. Ramanadhan Chettiar v, Gundu 
Ayyar and others, A.I.R. 1928 Mad. 1238; 
Allurt Venkataratnam v. Alluri Kanaka- 
sundara Rao and another, A.I.R. 1936 
Mad. 879 : 71 M.L.J. 473 3 Annamalai 
Chettiar v. Maung Saing and another, 
A.I.R. 1927 Rang. 161. 


Appeal against the Decree of the Gity 
Givil Gorrt (VII Asst. Jucge), Madras 
in Original Suit No. 3224 of 1964. 


A. Jagannatha Rao and U. R. Ganapathy, 
for Appellants. 


V. Janakiraman and V. Ganapathy, for 
Respondents. . 


= Judgment of the Court was delivered 
y 


Ismail, J.—The defendants in O. S. 
No. 3224 of 1964 on the file of the City 
Givil Gourt, Madras, are the appellants 
herein. They executed a premistcry note, 


‚Exhibit A-1 dated 6th April, 1960 for a 


sum Of Rs. 5,000 payable with interest at 
I2 per cent, per annum in favour of 
one Peter Manickam (P. W.1). The 
said Peter Manickam endcrsed the pro- 
missory note in favour of the respcn- 
dent herein on roth September, 1964 
as evidenced by Exhibit A-2. It is on the 
basis of this endcrsement, the respondent 
herein instituted the suit against the 
appellants for recovery of Rs. 6,800 made 
up ofthe principal of Rs. 5,000 and 
interest of Rs, 1,800due under the pro- 
missory note, but prayed for a decree 
only against the first appellant—first 
defendant. In his written statement, 
the first appellant contended that the 
r¢pondent herein was not a holder in 
due course under law, since there 
was no notice of transfer and that the 
respondent had knowledge of the partial 
discharge, of the suit promirscry note 
to the extent of Rs. 3,000 on 7th August, 
1961 even before the transfer, and that 
consequently the claim of the respon- 
dent for the whole of the suit prcemissory 
note instead of only claiming the balance 
of Rs. 2,000 was prima faciefraudulent and 
collusive. He further contended that 
the respondent who was abetting the 
original payee in all the transactions 
knew about all the facts stated above and 
that the assignment of the suit premissory 
note in his favour was not a bona fide trans- 
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fer and was a-fraudulent- and ccllusive 
one. The second appellant herein filed 
å sepatate written statement in which 
she also contended that the appellants 
had paid Rs. 3,000 to the original pro- 
misee on 7th August, 1961, that the 
original promisee, as his usual custom 
did not allow the first appellant to endorse 
the payment of this sum of Rs. 3,000 
paid towards the principal amount under 
the suit promissory note and the same 
was ignored, that the original promisee 
has not given due credit for this pay- 
ment of Rs, 3,009 and had fraudulently 
transferred the suit promissory note in 
favour of the respondent and that to 
a notice sent to the original promisee 
demanding him to give credit for the 
same, there was no reply, The further 
case of the second appellant was that 
the respondent was not a holder in due 
course and that the assignment of the 
suit promissory note in his favour was 
not bona fide, as it was vitiated by fraud 
and that there was also no notice Of assign- 


ment or demand from the respondent. 


to the appellants herein. 


2. The learned VII Assistant Judge, 
who tried the suit, framed the following 
issues: 


(1) Whether the plaintiff is not a bona 
fide holder in due course ? . 


(2) Whether the principal amount of 
the suit promissory note was partially 
discharged by the defendant by pay- 
ment of Rs. 3,000 on 7th August, 1961 
apart from payment of interest upto 
ath September, 1961 to the original 
payee? 


(3) Ts the suit liable. to be dismissed 
against the 2nd defendant? 


(4) 'To what amount if any the plaintiff 
is entitled ? 


g. On issue No. 2, the learned VII 
Assistant Judge accepted the case of 
the appellants herein that a sum of 
Rs. 3,000 was paid by the ficst appellant 
to the original payee, namely, P.W. 1, 
under the promissory note on 7th August, 
1961 as evidenced by Exhibit B-5. On 
issue No, 1, he held that the appellants 


had not established that the respondent : 
therein was not a bona fide holder in due ` 


course, On issue No. 3 he held that the 
appellants had jointly executed the suit 
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promissory note and were `jointly - and 
severally liable and therefore the res- 
pondent was entitled to pray for a decree 
only against the first appellant and that 
on that ground it could not be held that 
the suit was liable to be dismissed as 
against the second appellant. In view 
of these findings, he decreed the suit as 
prayed for. Hence, the present appeal 
by the defendants in the suit, 


4. Tne only, point urged by the learned 
Gounsel for the appellants is that the 
suit promissory note had matured on 
the date of the endorsement by the 
original payee in favour ofthe respondent 
herein, namely, on roth September, 1964, 
that consequently section 59 of the 
Negotiable Instruments Act, 1881, here- 
inafter referred to as the Act, applied 
to the facts of this case and that there- 
fore the respondent herein was entitled 
to claim only the balance of the amount 
due under the promissory note, after 
giving credit for the sum of Rs. 3,000 
paid by the first appellant to the original 
payee, and not the full amount for which 
the promissory note was executed. The 
factual basis for this contention is Exhibit 
B-1, dated 6th December, 1961 a notice 
sent by the Counsel for the original 
payee, - namely, P.W. 1, to*the first 
appellant herein demanding payment 
of the amount due under the premissory 
note. It, is the correctness of this con- 
tention that we propose to consider in 
this appeal. 


We may immediately mention that 
the appellants had not established that 
the respondent herein was- aware of the 
payment of Rs. 3,000 made by the first 
appellant herein on 7th August, 1961 
or of the issue of the notice by the Gounsel 
for P.W. 1 to the first appellant on 6th 
December, 1961 under Exhibit B-1, 
at the time when he became an endorsee 
of the svit promissory note, namely on 


„oth September, 1964, It is against this 


admittdéd fact that the question raised 
will have to be considered, : i 


Section 59 of the “Act omitting the 
proviso reads: 


“The holder of a negotiable instrument, 
who has acquired it after dishonour, 
whether by noOn-acceptance or non- 
payment with nofice thereof, or after 
_ maturity, has only, as° against the 
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other parties, the rights thereon of 
his transferor”, 


A promissory note may be payable 
either “on demand ”or “at a fixed or 
determinable future time”. In the 
present case, Exhibit A-1, is payable on 
demand. According to section 22 of 
the Act, the maturity of a prcmissory 
note in the date at which it fails due, 
In view of this, a Bench of this Court in 
Nunna Gopalan v., Vuppuluri Lakshmina- 
rasammat, has held, follcwing Glasscock v. 
Balls*, Harry Van Ingen v. Dhunna Lall 
Lallah®, and Shaha and Gompany v. Bengal 
National Bank Lidt, that in the. case 
of a promissory note which is payable 
until demand is made and cn the demand 
being made, it falls due immediately. 
Basing himself on this legal positicn and 
on Exhibit B-1, the learned Ccunsel fer 
the appellants contended that secticn 59 
of the Act is attracted to the facts of 
this case and that consequently the res- 
pondent heréin will have cnly such rights 
against the appellants herein as P.W. 1, 
the endorser, who had received a sum 
of Rs. 3,000. had against the appellants. 
We have extracted the relevant pcrticn 
of section 59 already. That section 
applies anly to a holder and dces nct 
apply to a holder in due course, Secticn 
118 of the Act deals with certain pre- 
sumptions and one such presumption 
is that a holder of a negotiable 
instrument is a holder in due 
course (section 118 (g)), According to 
section 9 of the Act, “Holder in due 
course’? means any persen who for 
consideration became the possesscr of a 
promissory note, bill of exchange or 
cheque, if payable to bearer, or the 


payee or indorsee therecf, if payable to. 


order, before thé amount mentioned in 
it became payable, and without having 
sufficient cause to believe. that any 
defect existed in the title of the perscn 
from whom he derived his title. Admit- 
tedly in this case at the time when the 
réspondent herein became an endcrsee 
of the promissory note in questicn cn 
paying the full amount due thereunder, 
he had no knowledge of either the notice, 
Exhibit B-1, or the payment made under 
a 


Re LL.R. (1940) Mad. 382: A.LR, 1940 Mads 


2, 1890) 24 Q.B.D. 13. 
3. (1862) LL.R. 5 Mad. 108. 
4. (1920) LL.R. 47 Cal 861, 
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Exhibit B-5. In view of this, the ques- 
tion for consideration is, whether the 
appellants had established, having regard 
to séctions9 and 118 of the Act, that the 


respondent herein was not a holder in* 


due course, There is absolutely nothing 
in the evidence adduced cn behalf cf 
the appellants to establish this case 
namely, that the respondent herein is 
not a holder in due ceurse. Frcm the 
mere fact that there is a notice, Exhibit 
B-1, issued cn behalf cf the original 
payee to the first appellant herein de-} 
manding payment of the money due under 
the prcmissory note or that the first 


appellant herein faic a sm cí Rs. 3,coct 


to P.W. 1, as evicenced by Exhibit B-5, it 
cannot be ccncluded that the respcencent 
herein is nct a holder in cue ccurse, 
unless it is further established that the 
réespcncent bad kncewlecge cf either c 
both of the facts refened to ebcve. With 
reference to a prcmistery uct payable 
on demand, whether a demand fcr the 
payment cf the same has been actually 
made or nct, will not be apparent cn 
the face œ the dccument and conse- 
quently the prcmisscry necte cannot be 
said to be overdue under secticn 59 cf 
the Act so as to affect the endorsee. 


6. In M. L. M. Ramanadan Chettiar v. 
Gundu Ayyar and othersi, the facts were 
these: Defendant No, 1 therein had 
executed three picmisscry nctes fer 
Rs. 3,000, Rs. 2,000 and Rs. 500 respec- 
tively in favour of the seccnd defendant. 
The first two notes were executed on 
succeeding days, 7th July, 1920 and 8th 
July, 1920 and the third cne on 15th 
March, 1921. The second defendant 
endorsed those notes in favcur of the 
appellant-plaintiff in that case. When 
the appellant-plaintiff demanded pay- 
ment, the first defendant repudiated his 
liability. Thereupen the appellant- 
plaintiff give notices of dishcncur to the 
second defendant and demanded pay- 
ment of the amount of the notes from 
him, He also repudiated his lability. 
The suit instituted by the appellant- 
plaintiff was resisted by the defendants. 
The first defendant’s contentions were 
that the promissory notes were vitiated 
by fraud, that they were not fully sup- 
ported by consideration, that even the 
partial consideration was unlawful and. 





1. A.J.R. 1928 Mad. 1238. 
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that the-plaintiff was not a holder in due 
course, On the other hand, the second 
defendant contended that the suit notes 
were fully supported by consideration; 
ebut the transfer of the notes to the plaintiff- 
appellant was subject to an express condi- 
tion that thesecond defendant as endorser 
must be completely exonerated from any 
liability to the plaintiff-appellant in 
respect of the notes transferred to him and 
hence the claim against him was not 
sustainable. Thetrial Gourthad upheld 
the first defendant’s plea that the pro- 
missory notes were obtained by the 
second defendant by fraud and the consi- 
deration for the said notes were unlawful 
since the monies were knowingly given 
for immoral purposes, However it found 
that the plaintiff-appellant was only a 
holder, but was not a holder in due course 
because at the time he became the 
endorsee of the suit notes, namely, on 
5th January, 1922 they were either over 
due or he was put on enquiry as to the 
infirmity of the fitle of his transferor, 
the second defendant, and ifhe had made 
any enquiry, he would have fovnd that 
those notes were vitiated by fraud. 
While considering the claim of the appel- 
lant that he was a holder in due course, 
Phillips, J., observed that when the 
plaintiff-appellant’s agent. was told that 
the money could not be collected, the 
notice covld certainly be imputed to 
him that the notes had been dishonoured 
by non-payment and that the plaintiff 
knew that a demand for payment had 


been made and if a demand for payment ` 
had been made, the notes became over- - 


due. 


held: 


“Under section 59, therefore, whether 
we take it that the notes had been dis- 
honoured or that they had matured, 


On this finding, the learned Judge 


the plaintiff can only obtain the rights. 
Defendant. 


therein of his transferor, 
No. 2. As found above, Defendant 
No. 2. having obtained, the-notes b 
fraud and for an unlawful considera- 
tion, has no rights at all against 
Defendant 1 and consequently the 
plaintiff has also no right,” 


Thiruvenkatachariar, J., has observed:. 


The view that the bona fide holder for 
value of a promissory note payable on 
demand, cannot be affected by any 
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previous demand for payment of which 
he had no notice seems to me to be 
warranted by section 59 Of the Act’’. 


Referring to the decision in Glasscock v. 
Balls, in which LordsEsher, M. R. had 
held: 


“Tf a negotiable instrument remains 
current, even though it has been paid, 
there is nothing to prevent a person 
to ‘whom it has been endorsed for 
value: without knowledge that it has 
been paid, from suing”. 


the learned Judge concluded: 


“Tf the actual payment in discharge of 
the note cannot be set up against such 
a holder much less can a demand for 
payment which was ‘not honoured, 
besetup”’. 


It was also the conclusion of the learned 
Judge that if the promissory note was 
not tainted with illegality, the transferee 
would also have the benefit of the pre- 
sumption raised in section 118 (d) that 
every transfer of a negotiable instrument 
was made before its maturity: 


4. A single. Judge of this Court 
(Pandrang Row, J.) in Alluri Venkataratnamv. 
Alluri Kanakasundara Rao and — another?, 
held: 


“The law is very clear that where an 
endorsee of a promissory note payable 
on demand is not aware that the pro- 
missory note has been discharged or 
that any demand was made he must 
be deemed to be a holder in due course 
even if as a matter of fact the endorse- 
ment’in his favour was made after 
the discharge”. 

We are in entire agreement with this 

conclusion. l 


8. In view of the above legal position, 
it must be held that the right of the res- 
pondent herein to sue on the promisso 


Y note and recover the full amount due 


thereunder cannot be said to have been 
affected by section 59 of the Act. 


9. However, the learned Counsel for 
the appellants repeatedly contended 
before us that on 10th September, 1964, 
when the respondent obtained the pro- 
PE | 
1. (1890) 24 Q.B.D. 13. 7 
2. ALR. 1936 Mad. 879 : 71 M.L.J. 473. 
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missory note by endorsement, it was long 
over due, since the promissory note was 
dated 6th April, 1969. We are unable 
to accept this argument. It is no doubt 
true that the second of the endorsements 
of payment of interest has been made on 
27th September, 1961, as evidenced by 
Exhibit A-1 (b) and the respondent 
jhimself obtained the promissory note 
iby endorsement on 10th September, 
1964, namely, just 17 days before the 
suit thereon would have been barred by 
limitation, But we are unable to hold 
that this alone will make the respondent 
Yherein as a person, not a holder in due 
course, As pointed out by Thiru- 
venkatachariar, J., in the judgment refer- 
eed to already: 







“If nothing more appears than that 
the instrument has been left outstand- 
ing for a pretty long period it cannot be 
concluded from that alone that the 
instrument had become payable when 
it was endorsed over to the holder as a 
promissory note payable on demand is 
according to custom and practice 
treated as a continuing security. For 
the same reason it cannot’be held from 
that circumstance alone, that the 
endorsee had sufficient cause to sus- 
pect any defect in the title of the 
endorser”. 


We entirely agree with this observation 
of the learned Judge. 


xo.. The case of the appellants can now 
ibe looked at with reference to the pay- 
ment of Rs. 3,000 as ẹvidenced by Ex- 
hibit B-5-dated 7th August, 1961. Itis 
admitted that this payment is not endorsed 
on the promissory note.itself, We have 
already referred to the contention of the 
appellants in the written statement that 
as was usual, P.W. t did not allow the 
first appellant to endorse the payment 
of Rs, 3,000 made towards the prin- 
cipal amount under the promissory note. 
However that case has not been made 
out, On the other hand, the evidence 
will show that such a plea is not true. 
‘We have already referred to the case of 
the appellants that the interest due under 
the promissory note rpto 27th September, 
1961, had been paia by the appellants 
to P.W. 1. As a matter of fact, the 
promissory note, Exhibit A-1, contains 
two endorsements of payment of interest 
«One dated 28th July, 1961, marked as 
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Exhibit A-1 (a) and the other dated 27th 
September, 1961, marked as Exhibit 
A-r (b). It is significant to note. that 
the payment of Rs. 3,000 towards the 
principal has been made on 7th August, , 
1961, namely, after Exhibit A-r (a) 
endorsement and before Exhibit A-1 (b) 
endorsement. Therefore when. the first 
appellant made Exhibit A-1 (b) endorse- 
ment on 27th September, 1961, there 
was nothing to prevent him from making 
the endorsement of payment of the prin- 
cipal amount of Rs. 3,000 on 7th August, 
1961. Therefore, on the face of it, the 
case of the appellants that P.W. 1, did 
not allow them to endorse the payment 
of the principal of Rs. 3,000 on 7th 
August, 1961 is not true, Hence, when 
the respondent obtained the promissory 
note, Exhibit A-1, by the endorsement 
dated roth September, 1964, as evidenced 
by Exhibit A-2, the promissory note, 
apart from containing two endorsements 
of payment ofinterest did not contain any 
endorsement of payment of the principal 
sum of Rs. 3,000. In such a situation, 
the question is whether the respondent 
is prevented from suing on the promis- 
sory note for the entire amount due there- 
under. Even at the risk ofrepetition 
we may point out that it is not estab- 
lished that the respondent had knowledge 
of this payment of Rs. 3,000, In such 
a situation, it was held in. Annamalai 
Chettiar v. Maung Saing and another?: 


“Where the promissory note has no 
endorsement of any payment and 
there is nothing to show that the 
-endorsee was aware of any payments 
to the endorser: and ‘he is a holder 
in due course, he is entitled to recover 
according to the apparent tenor of 
the instrument. Jfthe instrument has 
been, discharged, the remedy of the 
person paying is to sue the original 
payee to refund the amount which 
he had to pay over again”. 


1x. This decision directly applies to the, 
facts of this case, Consequently, if the! 
appellants herein, by not making an} 
endorsement of payment of Rs. 3,000}; 
on the promissory note, enabled P.W. 1 
to perpetrate a fraud by endorsing the| 
note in favour of the respondent herein, 
the appellants alone would have to 


4. ALR. 1527 Rangoon 161. 
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bear the’ loss. In Nunna Gopalam Vv. 
Vuppulurt Lakshminarasammat, to which 
we hate already made reference the 
facts were the respondent therein execu- 
eted a promissory note in favour of the 
second defendant in the suit on roth 
December, 1933, but paid the amount 
due on the promissory note two days 
later; however .the instrument was left 
in the hands of the payee, who, on the 
next day endorsed it to the petitioner. 
The petitioner instituted a suit on the 
promissory note. The question was, 
whether the respondent could be made 
liable or. not. This Court held that 
when the respondent paid the amount 
due under the promissory note, she 
should. have insisted on its return to her 
and when she did not do so and left the 
instrument in the hands of the payee and 
thus gave him an opportunity ‘to com- 
mit a fraud, she must suffer in -preference 
to the petitioner. Similarly, in the pre- 
sent case, when the appellants paid a 
sum Of Rs. 3,000 to P.W. 1 on 7th Augrst, 
1961 and did not make an endorsement 
thereof on the note itself and thereby 
enabled P.W, 1 to endorse the note to 
the respondent herein for full value, 
they alone must suffer the loss in prefer- 
ence to the respondent herein. After all, 
it should not be forgotten that even when 
section 59 of the Act appligs to a parti- 
cular case, it merely provides for the 
rights of an. endorsee’ being subject to 
all equities. 


12. Under these circumstances, the 
appeal fails and is dismissed. However 
having regard to the fact that the appel- 
lants had suffered -by payment of 
Rs. 3,000 to P.W. 1 and not endorsing 
the same on Exhibit A-1, we do not make 
any order as to costs, 


P.S.P; 





` Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—M. M. Ismail, F. 


Narayanaru .» Appellant” 


Ve 
Kanniammal and others.. Respondents, 


(A) Travancore Fenmi and Kudiyan Act of 
1071, M. E. as amended in 1108 M. E.— 
Redemption of othi—Intention of parties— 
Kanom whether irredecmable or redeemcble— 
What is relevant is what the parties agreed 
upon at the time when they entered into the 
transaction—Gonstruction of document. 


What has to be decided is as to what was 
the intention of the parties when they 
entered into the transaction, whether 
they intended that the kancm should be 
an irredeemable or redeemable cne. 
For finding out this intenticn, what is 
relevant is what the parties agreed upcn. 
at the time when they entered into the 
transaction and not whether one or the 
other party to the transaction exercised 
his rights arising out of the transacticn 
or not, Therefore once the dccument 
provided for successive renewals, it is 
encugh to make it an irredeemable 
kanom and it is not necessary to prove 
either exercise of the right of renewal or 
actual payment of renewalfee in this 
behalf. [Para, 4]. 


(B) Madras (Transferred Territory) Janmi- 
karam Payment Abolition Act (XXXII of 
1964), sections 9 (1), 31—-Land whether 
jenmom or not— Jurisdiction of settlement 
Officer—Scope of section 31—In the- absence 
of exclusive jurisdiction conferred on settlement 
officer, jurisdiction of civil Gourt cannot be 
taken away, ° 


No doubt, when acting under section 9 
(1) ofthe Madras (Transferred Territory) 
Janmikaram Payment Abolition Act of 
1984, the Settlement Officer will have 
to incidentally consider whether the 
Jand with reference to which the appli- 
cation for inclusion in the Register has 
been made is jenmom land or not. 
However, there is no provision-in the 
Act conferring On the Settlement Officer 
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exclusive jurisdiction to decide whether 
a particular piece of land is jenmom 
land or not. Only when such exclusive 
jurisdiction has been conferred on the 
statutory authority, it could be said with 
reference to section 31 of the Act referred 
to already that the said decision is final 
and cannot be questioned in any civil 
Gourt. In the absence of any such 
exclusive jurisdiction conferred on the 
Settlement Officer to decide the question 
whether a particular piece of land is 
jenmom land or not, Section 31 cannot 
be invoked to take away the jurisdiction 
of the Givil Court to go into the character 
of the land. [Para. 6] 


Cases referred to: 


Madan Padmanabhan alias  Sasthankutty 
Vaidyan v. Krishnan Narayanaru, (1929) 
19 Trav. L. J. 760; Ganapathia Pillai v. 
Karuthudayan Nadar, S.A. No. 1000 of 
1969 dated 1st September, 1972. 


Appeal against the decree of the Ccurt 
of the District Judge Kanyakumari at 
Nagercoil in Appeal Suit No. 264 of 
1967 preferred against the decree of 
the Court of the District Munsif (Principal 
of Padmanabhapuram in O.S. No. 134 of 
1964. 

V. Ganapathisubramaniam, for P. Anantha- 
Krishnan Nair, for Appellant. 


S. Padmanabhan, for Respondents. 
The Court delivered the following 


J upemEnt,—The plaintiff in O.S. No. 137 
of 1964, on the file of the Cowt ôf 
Principal District Munsiff, Padmana- 
bhapuram, who‘succeeded before the 
trial Court and lost before the first 
appellate Court is the appellant ‘herein. 
The suit was instituted (as seen from the 
plaint which was finally amended) for 
redemption of an alleged othi under 


Exhibit A-2 dated 8th June, 1094 M.E.. 


The principal question that had to be 
considered by the Courts below was 
whether the land in question was jenmom 
land coming within the scope of the 
Travancore Janmi and Kudiyan Act of 
1071 M.E.,as amended in 1108 M.E.-or 
it was a Sreepandaravaga land. The 
consequence of the land being jenmom 
land will be that the appellant was not 
entitled to redemption and recovery of 
possession while ifthe land was Sreepan- 
daravaga land the appellant would be 
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entitled to recovery of possession therecf 
‘on redemption. The one other guesticn 
that came to be considered was whether 
the transaction under Exhibit A-2 was 
an irredeemable one or redeemable» 
one. Though the learned Principal 
District Munsif who disposed of the suit 
decreed the suit as prayed for, the learned 
District Judge of Kanyakumari at 
Nagercoil had on appeal reversed the 
conclusion and dismissed the suit. 


2. The points that arise for considera- 
tion are (1) whether the land in question 
is jenmom Jand as defined in Janmi and 
Kudiyan Act; (2) whether the transaction. 
under Exhibit A-2 was kanom and if so 
it was an irredeemable one.or redeemable: 
one and (3) whether the decision of the 
Assistant Settlement. Officer under 
Exhibit A-3 functioning under Madras 
Act (XXXIX of 1964), namely, the 
Madras (Transferred ‘Territory) Jan- 
mikaram Payment Abolition Act, 1964, 
holding that the land in question is not 
jenmom land, precluded the Civil Court 
from going into the question whether 
the suit land is a jenmom land or not, 


g. As far as the first point is concerned, 
I am clearly of the opinion that the 
contention of the appellant is absolutely 
untenable. It is admitted before me 
that Exhibit A-2 refers to the land only 
as jenmom land. If Exhibit A-2 has 
referred to the land as jenmom land and 
the parties to Exhibit A-2 dealt with the 
property on that basis with all the legal 
incidents attached to it, it is certainly 
not open to the appellant subsequently 
to turn round and contend that the suit 
land is not jenmom land. A Bench of 
the Travancore High Court in Madan 
Padmanabhan. alias Sasthankutty Vaidyan v. 
Krishnan Narayanarut, while considering 
a similar question pointed out thus: 


“If there is evidence to show that the 
property was at the time represented 
to be jenmom and the transaction 
entered into on that basis, it is doubtful 
whether the plaintiff can re-sile frem 
that position and contend that the 
legal incidents of the jenmcm property, 
are not cClaimable with respect to the 
mortgage holding”. 

After referring to the above observation. 

of the Travancore High Court, I have 
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held’ in’ my judgment in Ganapathia 
Pillai v. Karuthudayan Nadar and others! 
that when the parties had treated the 
property as jenmom property with all 
ethe legal incidents attached thereto, it 
‘was not open to them to go behind and 
contend that the property is not jenmom 
but Sreepandaravaga property. In this 
case as I have already pointed out 
Exhibit A-2 described the suit property 
as jenmom property, though in the plaint 
the appellant contended that the pro- 
perty really was Sreepandaravaga pro- 
perty. Having regard to the decision 
of the Travancore High Court referred to 
and my decision in Ganapathia Pillai v. 
Karuthudayan Nadar and otherst. I hold 
that in view of the description of 
the suit property as jenmom land in 
Exhibit A-2, it was not open to the 
appellant to put forward the contention 
that the suit land is not a jenmom land 
but Sreepandaravaga land. 


4. As far as the second point is con- 
cerned, admittedly Exhibit A-2 pro- 
vides for a renewal at the end of 12 years. 
The question for consideration is whether 
it provided for one renewal at the end of 
the first 12 years from the date when 
Exhibit A-2 came into existence or it pro- 
vided for successive renewals at the end 
‘of every 12 years. Tne learned District 
Judge has referred to the provision con- 
tained in Exhibit A-2 in this behalf and 
translated the same as follows— 


**pandrandu 
koodumbool’’, 


In my judgment in Gavapathia Pillai v. 
Karuthudayan Nadar and others! referred 


Samvatsaram kazhinju 


to already, I have held that such 
‘A provision contemplates successive 


renewals at the end of every 12 years. 
Mr. Ganapathisubramania Iyer, ‘the 
learned. Counsel for the appellant con- 
tends before me that a mere provision for 
such successive renewals will not make 
the transaction irredeemable and there 
mist be evidence to show that there was 
an actval renewal. I am unable to 
az:ee with this contention. What has 
to bs decided is as to what was the inten- 
ition Of the parties when they entered into 
th: transaction, namely, whether they 
intended that the kanom should be an 
irredeemable or redeemable one, For 


1. S.A, No, 1000 of 1969, dated 1st Septem- 
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finding out this intention, what is relevant 
is what the parties agreed upon at the 
time when they entered into the transac- 
tion and not whether one or the other 
party to one transaction exercised his 
rights arising ort of the transaction or not, 
Therefore I am of the opinion that once 
the document provided for successive 
renewals, it is enough to make it an 
irredeemable one and it is not necessary 
to prove either exercise of the right of 
renewal or actual payment of renewal 
fee in this behalf. 


g. Asfar asthe third point is concerned, 
as I pointed out already, the argument 
is based upon the Madras (Transferred 
Territory) Janmikaram Payment Aboli- 
tion Act, 1964. Exhibit A-3 is an order 
dated 25th September, 1965, made in S.R. 
51 of 1965. by the Assistant Settlement 
Officer, Nagercoil purporting to be under 
section 9 of that Act. Sub-section (1) 
of section 9 of that Act states that where 
any person claims that any jenmom land | 
in respect of which he is the jenmi or the 
kudiyan has not been included, in the 
Register of Janmikaram as in force on 
the date of the publication of this Act, 
he shall make an application to the 


‘Settlement Officer for inclusion of such 
jenmom land, The section. authorises 


the Settlement Officer to conduct an 
enquiry and pass order directing the 
inclusion of the land in the register or 
rejecting the application. Against the 
order of the Settlenent Officer an appeal 
is provided for under section 17 to the 
Tribunal. Section 31 (1) of the Act 
says that any order passed by any officer, 
the Board of Revenue or other authority 
or any decision of the Tribunal or the 
High Court under this Act in respect of 
matters to be determined for the purposes 
of this Act shall, subject to any appeal or 
revision provided. under this Act, be 
final. Sub-section (2) states that no 
such order or decision shall be liable 
to be question ed in any Court oflaw. ~ 


6. Mr. Ganapathisubramania Iyer, the 
learned Counsel for the appellant con- 
tends that notwithstanding the existence 
of Exhibit A-3 order rejecting the claim 
of the respondents herein, the learned 
District Judge proceeded on the basis 
that since no appellate Tribunal has 
been constituted, Exhibit A-3 order has 
not become final and therefore the 
learned District Judge was entitled to go 


3. 


into the question as to the character of 
the land and this conclusion ofthe learned 
District. Judge is erroneous. No doubt 
it is true that in paragraph ro of ` the 
judgment the learned District Judge 
refers to the fact that Exhibit A-3 has 
not become final in view of the non- 
existence of a Tribunal as contemplated 
by section 17. However, the learned 
District Judge has not rested his con- 
clusion on this alone. He states in para- 
graph 15 of his judgment that the issue 
as to whether the suit land is jenmom 
land or not is not an issue that could be 
decided by the Settlement Officer undér 
Madras Act (XXXIX of 1964). ‘In my 
opinion, this reasoning of the learned 
District Judge -is fully justified. I have 
already referred to the provisions con- 
tained in section g (1) of the Act. No 
doubt, when acting under section 9 (1), 
the Settlement Officer will have to 
incidentally consider whether the land 
with reference to which the application 
for inclusion in the Register has: been 
made is jenmom land or not. However 
there is no provision in the Act conferring 
on the Settlement Officer exclusive juris- 
diction, to decide whether a particular 
piece of land is jenmom land or not, 
Only when such exclusive jurisdiction has 
been conferred on the statutory autho- 
rity, it could be said with reference to 
section 31 of the Act referred to already 
that the said decision is final and cannot 
be questioned in any civil Court, In the 
absence of any such exclusive jurisdic- 
tion conferred on the Settlement Officer 
to decide the question whether a parti- 
cular piece of land is jenmom land or not, 
section 31 cannot be invoked to take 
away the jurisdiction of the civil Court 
jto go into the character of the land. 
Hence I am clearly of the opinion that 
the learned District. Judge was right in 
holding that the order of the Settlement 
Officer, Exhibit A-3 cannot be said to be 
binding on the civil Court and that the 
civil Gourt was competent to go into 
the question whether the land involved 
is janmom land or not. Under these 
circumstances no case has been made out 
for interference with the conclusion of 
the learned District Judge and conse- 
quently this second appeal fails and is 
dismissed, No orders as to costs, No 
leave, ` l 


Ss a ok 
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IN, THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, . . 


(In Insolvency) 
Present:—P, R. Gokulakrishnan, F: a 
(On Report of the Official Assignee) 


In the matter of the Madras Banga- 
lore Transport Co. (East) by part- 
ners Insolvents* 


Insolvency—Gompany adjudicated insolvent— 
Security deposits by agents and others to 
fulfil obligations—Nature of—Claim to pre- 
Jerential payment as trust money in insolvency— 
Tenability. 


Where the moneys deposited with a 
company by agents, employees and others 
as security deposits to fulfil their obliga- 
tions were segregated and a separate 
ledger maintained and there was absence 
of provision for payment of interest 
and the agents’ commission account was 
kept separate, such deposit amounts 
constitute trust moneys in the hands of 
the company entitling the depositors to 
claim priority in payment of the same 
over the other creditors of the company 
in insolvency. [Paras, 5,8, and 22.] 


Cases referred to: 


Messrs, R. B. Seth Jessa Ram Fatehchand v. 
Om Narain Tankha, (1967) 1 S.C.J. 547: 
(1967) 2 S.G.R. 429 : A.ILR. 1967 S.C. 
1162 ; In re, The Hindusthan Gommerctal 
Bank, (1938) 8 Comp. Cas, 101; 
Gopalakrishnan v. Official Liquidator, T. N. & 
Q. Bank Lid. (1939) 9 Comp. Cas. 60; 
Ganesh Export and Import Go. v. Mahadeolal 
Nathmal, (1955) 25 Comp. Cas. 3573 
D. V. Narain v. Aarson Spg. & Wag. Mills 
Ltd., (1961) 31 Comp. Cas, 261; The 
Official Assignee of Madras v. Krishnaji 
Bhat, (1933) 65 M.L.J. 1 : ILL.R. 56 
Mad. 570 : 60 I.A. 203 : A.I.R. 1933 
P.G.148 ; Barclays Bank Lid. v. Quistclose 
Investments Lid. (1969) 39 Comp. Cas, 
105; Re; Hallett’s Estate, (1879) 13 Ch.D. 
696; Official Assignee of Madras v. Sabapathy 
Mudalhar, (1912) 14 I.G. 579 : 23 M.L.J. 
221; Official Assignee of Madras v. Krishna- 
swamt Naidu, (191¢) ILR 33 Mad. 154 : 
Maloankar v Gredit Bank of India Ltd. 
(1915) 27 I.G. 343; Official Assignee ef 
Madras v. Society for promotion of Ghristian 
Knowledge, (1910) 6 I.C. 240 (1). 


*Petition No. 40 of 1970 
1st August, 1972, 
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S.K.L. Ratan, for petitioning creditor.- 
S. Sivaramakrishnayya and Vedartam 
Srinivasan Yor secured Creditors. 


The Official Assignee, for Applicant. 
R. Krishnaswamy, for Insolvent. 
The Court delivered the following ~ 


JupemMEentT.—This matter comes up On 
the Report filed by the Official Assignee. 
The Official Assignee has prayed ‘for 
issue Of directions as to whether the 
claims made by certain parties in respect 
of security deposits, they had made with 
the insolvent-Company are to be treated 
as ‘rust? claims entitled to priority 
payment over other creditors; or whether 
those depositors should rank as ordinary 
creditors for dividend. 

2. Thiru Sivaramakrishnayya, Thiru 
Vedantam Srinivasan and other learned 
Gounsels appearing on behalf of the 
persons who had made the security depo- 
sits with the insolvent-Company, strenu- 
ously contended that those security depo- 
sits should be treated as ‘trust’ moneys 
in the hands of the, insolvent-Company, 
and that they should be paid in priority 
to other creditors of the estate. 


g. Thiru Ratan appearing for one of 
the petitioning-creditors submitted that 
the deposits in all the cases are contrac- 
tual obligations with the relationship 
Only of a ‘debtor and creditor’ and as 
such they cannot be claimed to be ‘trust? 
moneys in the hands of the | insolvent 
Company, entitled to priority payment. 
Thiru Ratan also contended that the 
most important pinter to hold that 
they are ‘trust’ moneys is segregation of 
these amounts from other accounts, and 
that since there is no segregation pro- 
vided for, there is no ‘trust’ created. 


4. Both sides relied upon a number of 
decisions, to support their respective 
contentions. 


5. The persons who claim priority 
payment are the agents and employees 
of the insolvent-Gompany and the lorry 
owners. There is an agreément as far 
as the agents are concerned. A model 
of that agreement has been marked as 
Exhibit R-1. As far as the employees 
and lorry owners are concerned, we have 
only the receipts given by the insolvent- 
Gompany for having received the security 
desposits, In all these cases the money 
wêre` deposited with the  involvent.- 
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Company as security deposits’. for the! 
due performance of their obligations} 
Exhibit R-g is a schedule of affairs filed 
by the insolvent-Gompany under section 
24, Presidency Towns Insolvency Act.. 
Item 62 in Exhibit R-3 which is marked 
as Exhibit R-3 (a), represents ‘Agency 
Deposits (Branches)’ to a tune of 
approximately 2 lacs of rupees. 
Exhibit R-4 is a separate ledger for the: 
deposits by the agents, employees and 
lorry owners, Exhibit R-5 is the cash 
book of the insolvent-Gompany. 


6. There are, in all, 78 claims for priority 
payment to the value of Rs. 2,62,302, 68. 
All these items relate to ‘security deposits’ 
made by the agents, employees and 
lorry owners. 


7.. Thiru Sivaramakrishnayya, learned 
Counsel appearing on behalf of the 
agents, cited the decision in Messrs. R.B. 
Seth Jessa Ram Fatehchand v. Om Narain 
Tankha1, and contended that after this 
decision of the Supreme Court there is 
no need to look into the earlier decisions 
and that this Gourt can decide upon the 
facts of the present case, in the light of 
the.above decision, the questicn as to 
whether the claims made by the agents, 
employes and lorry owners for* priority 
payment in respect of their security 
deposits as ‘trust? meneys in the hands cf 
the insolvent, is correct or not. Accord- 
ing to Thiru Sivaramakrishnayya, the 
main test for the purpose of ccystruing 
these amonts as ‘trust? moneys is that 
there must be segregaticn, that there 
must be absence of provision fer interest 
and that there must be aseparate account 
for commission paid. , 

8. As far as the present claims aref 
concerned, there is the separate ledger} 
book Exhibit R-4, There is a clearį 
stipulation to the effect that no interests} 
will be paid on the security deposits. 
There is a mention in the agreement 
Exhibit R-1 to the effect that the prin- 
cipal shall settle the commission, seeurity 
deposit, etc., - if any, less al] the amounts. 
due to them by way of cheque within 
3 months from the date of handing over 
the charge tothe principal, under normal 
circumstances, Frcm this, it can be 
spelt out that commissicn and security 
deposits were treated separately. 


1. (1967) 1 5.C.J. 547: (1967) 28.C.R. 429 $ 
ALR. 106? S.C, 1162. aa 
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g. Messrs R:B. Seth Jessa Ram Fatchechand 
v. Om Narain Tankha}, is a case in which 
the question arose as to whether the 
security deposit in a particular case can 
‘be said to be impressed with a trust. 
In that case, the appellant deposited a 
sum of Rs. 50,000 as security for due 
performance of a contract and that 
amount was to carry interest at the rate 
‘Of six per cent per annum, In 1949 an 
‘order was passed winding up the Mills, 
and this happened before the pericd of 
agency came to an end. Consequent on 
the winding-up of the Mills, the appel- 
dant made an application in September 
1950, by which it prayed for refund of 
the security deposit along with interest. 
It'was also prayed that the Mills held 
the deposit as trustee and in consequence 
the appellant was entitled to priority 
‘with respect to the amount of Rs. 50,000, 
In‘ addition there was a claim of 
Rs. 24,500 with respect to commission, 
which was ultimately given up., The 
liquidators contended that the sùm of 
Rs. 50,000 paid as deposit was only an 
ordinary debt with respect to which the 
appellant could not claim any preference, 
"The only question in that case that came 
up for decision was whether the amount 
of Rs. 50,000 deposited as security for 
‘due performance of sole selling agency 
was in the nature of a trust which was 
entitled to preference or was an ordinary 
‘debt, 


9-A, Glauses (8) and (9) of the agreement 
in that case ‘were. as follows: l 


(8) That the firm has deposited a 
sum of Rs. 50,000 with the said Mill 
as a security for the due performance 
of the contract on their part; on which 
amount the Mill shall pay interest -to 
the said firm at the rate of 6 per cent 
‘per annum. l 


(9) That the Mill shall refund the 
said security deposit of Rs. 50,000 
with interest thereon at that rate on 
termination of the agency. In case 
the said amount is not refunded with 
interest thereon the firm shall be 
‘entitled to commission at the rates 
mentioned above as if the agency has 
not terminated. In other words as long 
` as security with interest is not refunded 
ey 


1. (1967) 1S.0.J. 547: 
ALR. 1967 S.C, 1162;. 


* 
whew FN _ 


(1967) 2 SOR, 429; 
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and commission due is not paid this 
agreement will not be terminated”, 


The Supreme Court has observed: 


“It will be seen from the terms of the, 
agreement already set out that there 
was no stipulation that the amount 
of Rs. 50,000 deposited as security 
would be kept as a separate fund by 
the Mills and it would not use it for 
its Own purposes, On the other hand, 
it is clear that interest had to be paid 
and there was nothing in the agreement 
to prevent the Mills from using the 
money as its own so long as it paid 
interest On it. Jt is true that the 
money. was to be refunded along with 
interest on the termination of the 
agency, but clause (9) further provided 
that in case the money was not refun- 
ded after one year, the appellant would 
be entitled to commission as if the 
agreement had not terminated, As the 
agreement itself puts it, it will remain 
alive even after the period of one year 
so long as the security with interest 
was not refunded and the commission 
due was not paid. The last word 
of clause (9) of the agreement put the 
security deposit and the commission 
due on the same footing. Itis because 
of this provision that the learned 
company Judge held that as the security 
deposit and the commission due were 
put on the same footing and the com- 
mission could only be a debt, the 
security deposit in the Circumstances 
of this agreement could not be treated 
on a higher footing. It seems to us 
that the view taken by the learned 
Company Judge so far as this agreement 
is concerned (which was upheld by 
the Division Bench) is correct”, 


bæ 


The Supreme Court further held: 


“The, question whether the security 
deposit in a particular case can be 
said to be impressed with a trust will 
have to be decided on the basis of 
the terms of the agreement and the 


` facts and circumstances of each case 


without any leaning one way or the 
other, on the fact that the money was 
given aS a security deposit. If the 
terms of the agreement, if it is in 
writing, clearly indicate that the deposit 
was in the nature of a trust, the Court 
will come to that conclusion in spite 
of the fact that interest is provided for 
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in. the agreement. But where the 
terms of the agreement do not clearly 
indicate a trust, the Court will have to 
consider the facts and circumstances 

ə of each case along with the terms to 
decide whether in fact something in 
the nature of a trust was impressed on 
the security deposit. In such a case 
the fact whether segregaticn was pro- 
vided for or not would be one cir- 
cumstance- to be taken into con- 
sideration. Where segregation is 
provided for, the Court would lean 
towards the deposit being in the nature 
of a trust, But where segregation is 
not provided for and the deposit is 
permitted to be mixed up with the 
funds of the perscn with whom the 
deposit is made, the Court may come 
to the conclusion that anything in the 
nature of trust was not intended, for 
generally speaking in view of secticn 51 
of the Indian Trusts Act (II of 1882) 
a trustee cannot use or deal with the 
trust property for his own profit or 
for any other purpose unconnected 
with thë trusti dod td cersacwiWicuie yes 
But where there- is no clear indication 
that a security deposit was impressed 
with trust, absence of segregaticn would 
be a circumstance against there being 
a trust”, 


“Another circumstance which may have 
to be taken into account in a case 
where the agreement does not indicate 
clearly that the security deposit is 
impressed with a trust is the payment 
of interest. Where there is no pay- 
ment of interest provided for an 
inference. may be readily drawn that 
the deposit was in the nature of a 
trust”, i 


After thus discussing the various cir- 
cumstances which will go to show that a 
security deposit is a ‘trust’? created 
the Supreme Gourt, on the facts and 
circumstances of that particular case, 
came to the conclusion that there was 
no ‘trust’ created to claim priority 


payment, 


xo. Relying upon the principles in the 
Supreme Court decision, Thiru Sivarama- 
krishnayya, the learned Counsel, stated 
that there is segregation under Exhibit 
R-4 in respect of the amounts claimed by 
way of security deposits, that there is 
absence of provision for interest and that 
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there is no mixing-up of ccrrmissicn and 
security Cepesits, As suck, the learned 
Counse] submitted that there clzims are 
cases of ‘trust’, entitling the perscns who 
had made the security depcsits to have 
priority claim. 

rr. Thiru Vedantam Srinivasan, the 
learned Counse] appearirg fer scme of 
the persons who had mace the security 
deposits, supporting the arguments 
of Thiru Sivaramakrishnayya, relied 
On some more deciticns in suppcrt of 
the said view. No dcubt, all thcse 
decisions cited by him have bten given 
a quietvs in the wake of the decisicn in 
the aforesaid Suprene Ccut case, 
Nevertheless keth Tim Vedentam 
Srinivasan and Thiru Ratan cited cases 
prior to the aforesa’'d Supreme Ccurt 
decision for the pwpcse cf appreciating 
the principles arrived at in the Supreme 
Court decision. 


12. Thiru Vedantam Srinivasan cited 
In re, The Hindustan Commercial Bank? 
wherein Gentle, J. dealixg with a case 
ofsecurity deposit mace by the emrlcyees, 
held that even thevgh these cCeycsits 
were put in as fixed depcesits, these mene 
were trust moneys in the hands of the 
Bank and remained as such ro Icrg as 
they remained in the hands of the Bank. 
and that the trust mcneys cculd be 
followed so as to reach the assets cf the 
Company from whatever source they 
might come and consequently the assets 
of the C-mpany ccming into the hands 
of the cfficial liquidatcr must be ear- 
marked first of al] to the disckayge of 
the claims of the depcsitcrs inch.ding 
interest up to the date of the liquida- 
tion. 

13. In Gopalakrishnan v. Official Liquidator 
T.N. and Q, Bank Ltd.2, Verkatayemana 
Rzo,J., dealing with a case of ‘cash secue 
rity’ given by an employee, held that 
the relaticnship between the Bark and 
the employee in respect of the security- 
was not, one of ‘debtor and creditor’ 
but one of ‘trustee’ and “‘cestut que trust” 
and that the Bank must be deemed to 
hold the amount in a fiduciary capacity. 
The learned Judge further hele that 
when a sum of money is handed to another 
person who accepts .it for a purpose 
declared at the time a binding trust ig. 





1. (1$38) 8 Comp. Cas. 101. 
2. (1939) 9 Comp. Cas. 60.. 


i) 


constituted in respect theiecf and that 
the fact that the person to whom the 
money is handed over happens to be the 
bank does not_affect the principle, The 
further observations are—.’ : 


“The word security deposit connotes 
that the money does not belong to the 
banker as in the case of an ordinary 
deposit but is money belonging to 
the depositor, The fact that in certain 
contingencies the bank might have 
recourse to the deposit dces not confer 
any beneficial interest therein in the 
bank nor make the banka beneficiary. 
The fact that the deposit receipt allcws 
payment of interest which would imply 
the bank being permitted to use the 
moneys does not render the relaticn 
between the bank and the employee 
any the less that of a trustee and a 
cestui que trust”. 


14. Ganesh Export and Import Go. v. 
Moahadeolal Nathmalt, is a Division Bench 
decision of the Calcutta High Court. 
On the facts of that case, it was held 
that the agreement imposed a centractuel] 
liability on the company to hold the 
deposit for the specific purpose of apprec- 
priating it towards the unpaid prices cf 
goods sold or supplied and therefore the 
respondents were entitled to the refund 
of the balance of the deposit-in priority 
after deduction thereficm cf any sum 
found due to the company. Dealing 
with the question, Chakravarthi C.J., 
has observed: 
“‘In order that a sum of money can be 
claimed from an insolvent company 
without diminution and in priority 
over all creditors, it is not necessary 
that there should be, with respect to it, 
a full and complete trust. All that is 
required is that it should be impressed 
with a character which prevents it 
from becoming the property of the 
company and keeps it outside the flux 
of the company’s fortune as. respects 
its own funds. by virtue of the special 
purpose for which it is placed in the 
hands of the company. Secondly, in 
order that a deposit made with a 
company may be said to be held in 
trust or on terms in the nature of a trust 
it is by no means essential that the 
depositor should be an agent. Nor 
can it be said that a deposit made by: 





1. (1955) 25 Com. Cas 357. 
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an agent must always be`a deposit mad®- 
on trust”; 


It has been further stated: 


“Property held by an insolvent in a» 
fiduciary capacity is treated as pro-- 
perty held in trust for the purposes of” 
the insolvency laws and property held 
for a specific purpose is treated as 
clothed with a species of trust subject 
to the same principles as trust property” 
“The test as to whether there is a loan 
or a trust in such a case appears to be 


this: 


“Where money is paid merely on condi- 
-tion of repayment and payment of 
interest till then, there is only a Joan; 
but where the main condition on which 
monty is paid shows that the corpus. 
of the fund is being handed over in 
confidence to be held for the benefit 
of some person or object, the provision 
for payment of interest is a only a provi- 
sion for an increase or improvement. 
of the fund and there is no loan but a 
trust, despite such provision which does. 

not in any way negative a trust”. 


In D.V. Narain v. Aarson Spinning and Weav- 

ing Mills Lid.1, a Bench of the Kerala. 
High Court has held that the deposit in 
that case was earmarked for a specific pur- 

pose and, therefore, was impressed with 

the character of a trust and that it really 

did not form part of the funds of the 
company, and the petitioner was, there- 
fore, entitled to preferential payment of” 
the amount in full. That was a case 

where the petitioner had deposited in- 
cash with a company the sum of Rs. 5,000. 
as security for any claims arising out of 
the agency given to the petitioner and in. 
liquidation of the company it had no such. 
claim against the petitioner. 


14. There is a Privy Council decision 
in The Official Assignee of Madras v.Krishnaji 
Bhat®, where a claim of priority payment 
in respect of a trust from the insolvent’s. 
estate has been discussed and upheld.. 
It is stated there: 


“Once a trust is established, the right 
of the cesiui que trust to follow the 
trust property or the proceeds thereof“ 








1. (1961) 31 Com. Cas. 261. 
2. (1933) 65 M.L.J.1: LLR. 56 Mad. 570: 


- 60 LA. 203: A.LR. 1933 P.C. 148. 
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n" does not depend. on a rightful or a 
wrongful disposition of the property 
by the trustee. As between the cestui que 
irust and the trustee, and all parties 
claiming under the trustee, otherwise 
than by purchase for valuable’ consi- 

' deration without notice, all property 
belonging to a trust, however much it 
may be changed or altered in its nature 
or character, and all the fruits of such 
property, whether in its original or 
in its altered state, continue to be 
subject to or affected by the trust”. 


a5. Thiru Vedantam Srinivasan also 
cited the decisionin Barclays Bank Ltd v. 
Quisiclose Investments Lid.1, wherein an 
implied trust was spelt out in equity. On 
the facts and circumstances of that 
case, the House of Lords held that there 
-was a clear intention to create a secondary 
trust for the henefit of the lender, to arise 
if the primary trust, to pay the dividend, 
could not be carried out. 


x6. From the above decisions, Thiru 
Vedantam Srinivasan,the learned Counsel 
appearing on behalf of certain agents, 
stated that the security deposits are only 
in the nature of trust and that once it is 
found that it is in the nature of trust, 


priority must automatically follow. No- 


doubt, the main question to be decided is 
as to whether the present claims where 
. deposits. had been made as security 
deposits can be taken as creation of ‘trust’. 
According to Thiru Vedantam Srinivasan, 
they are definitely inthe nature of trust 
in view of the decisions cited above and 
also in view of the decision rendered by 
the Supreme Court in Messrs. R.B. Seth 
Jessa Ram Baichchand v. Om Narain;Tankha.? 


17. Thiru Ratan, the learned Counsel 
appearing on behalf of an unsecured 
creditor contended that the security 
deposits in this case create only contractual 
obligations and there is only a ‘debtor 
and ‘creditor’ relationship. He also con- 


tended that there is no question of any 


segregation provided when the alleged 
“tpusts? were created and as such there is 
no quéstion of any trusts for purposes of 
claiming priority inasmuch as the main 
pointer, i.e., segregation, is not made in 
respect of the moneys given by the various 
SS ee ee 

1. (1969) 39 Com: Cas. 105. ef 

2. (1967) 1 S.C.J. 547: (1967)2 S.C.R. 429: 
ATR. 1967 S.C. 1162; °°): 
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parties as security deposits. Thiru.Ratan 
submitted that there is no question of any 
trust created in réspect of these claims. 
He read from ‘Lewin on Trusts’ certain 
passages: at page 1— 


A trust is an equitable obligation, 
binding a person (who is called a 
trustee) to deal with property over 
which he has control (which is called 
the trust property) for the benefit of 
persons (who are called the beneficiaries 
or cestuis que trust), of whom he may 
himself be one, and any one of whom 
may enforce the obligations”. 


at page 4— © 


‘Any property may be held upon trust, 
including, e.g., the.legal estate in land, 
the legal property'in chattels, a chose 
in action such as the benefit of a con- 
tract, an equity of redemption and 
- a . beneficial interest under another 
trust”, . . 


The learned author has further stated 
that there are three essentials for the 
creation of a ‘trust’. 


At page 41, he has stated;— 


“As a general rule it has been laid 
down, that when property is given 
absolutely to any person, and the 
Same person Ís by the giver who has 
power to command, recommended, 
or entreated or wished, to’ dispose of 
that property, in favour of another, 
the recommendation, entreaty or -wish 
shall be held to create a trust: - 


First, if the words are so used, that 
upon the whole, they ought to be 
construed as imperative, ` 


Secondly, if the subject of the recom- 
mendation or wish be certain; ` and, 
Thirdly, if the object or persons intend- 
ed to have the benefit of the recommen- 
dation or wish he also certain. 


The ‘three certainties” which must be 
found in a declaration of. trust are 
therefore certainty of words, certainty 
of subject-matter, and certainty of 
objects”. 


Even in ‘Snell’s Principles of Equity’ 
(twenty-sixth edition), the author says 
at page 122. 


ly 


“It was laid down by Lord Langdale 


M.R. that for the creation of a trust ` 


three things are necessary: 


(i) The words must be so used that on 
the whole they ought to be construed 
as imperative; 


(ii) The subject-matter of ‘he: trust 
must he certain; and 


. (i) The objects or persons intended 
to have the benefit of the trust must DE 
certain. 


These are called ‘the three certainties’,” 


R.H. Maudeley on ‘Hanbury’s Moder 
Equity’ has stated at page 85: 


“A trust is a relationship recongised 
by equity which arises where property 
is vested in (a person or) persons called 
the trustees, which those trustees are 
obliged to hold for the benefit: of other 
persons called cestui que trust or benefi- 
ciaries. The interests ofthe beneficia- 

_ ties will usually be laid down in the 
instrument creating the trust, but may 
be implied or imposed by law. The 
beneficiaries’ interest is proprietary. in 
the sense that it can be bought and 
sold, given away or disposed of by 
will; put it will cease to exist if the 
legal estate in the property comes into 
the hands of a bona fide purchaser for 
value without notice of beneficial 
interest. The subject-matter of the 

. trust must be some form of property. 
Commonly, it is legal ownership of 
land or of invested funds;- but it may 
be of. any sort. of property—land, 
money, chattels, equitable interests, 
choses in action, etc. There may also 
be trusts where there are no ascertain- 
able beneficiaries.. There is no diffi- 
culty where such trusts are for charita- 
ble purposes; such trusts are enforced 
at the suit of the Attorney-General. 
But there ismuch doubt and uncertainty 
as to the status and validity of trusts 
for non-charitable purposes—as a trust 
for the building of a monument or for 
the maintenance of the testator’s horses 
dogs and cats. ; 


A trust must be distinguished from 
certain other legal phenomena which 
resemble the trust, but which must be 
kept separate from- it.’ 


The author dealing with “debt ” has 
“stated, at page 88: 
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‘“A debt may or may not be contractual. 
Whether the obligation is contractual 
or not, the duty of the debtor ås to pay 
money to the creditor; that ofa trustee 
is to hold the trust property on trust for, 

. the beneficiary. The debtor’s obliga- 
tion, like that of the agent, is personal. 
The trust is proprietary”. 


‘Williams on Bankruptcy’, dealing with 
‘following trust money’ has put it thus, 
at page 287: 


“The question of following trust money, 
or money the proceeds of trust pro- 
perty, was considered in Re Halleti’s 
Estate1, where it was held that if money 
held bya person in a fiduciary character 
though not as trustee, has been paid 
by him into his bank account, the person 
for whom he held the money can follow 
it, and has a charge on the balance 
in the banker’s hands; but the right 
to follow the money can only arise 
when the intermixture of it was wrong- 
ful’. 


Thiru Ratan cited the decision in Official 
Assigneé of Madras v. Sabopathy Mudaliar?. 

In that case, money was deposited by an 
employee of a Banking firm with the firm 
as security for the due performance of his 
duties and the firm placed it in fixed 
deposit in the name of ‘‘ourselves, account. 
of security for the depositor”, ‘and the 
deposit carried interest. In such cir- 
cumstances, the Division Bench held that 
the depositor can only be ranked -as an 
ordinary creditor of the Bank, when the 
latter suspended payment and were ad- 
judged insolvent, even though the deposi- 
tor had no knowledge of the manner in 
which his security was treated by the 
Bank. 


18. Thiru Ratan, the learned Counsel, 

also cited the decisions in Official Assignee of 
Madras v. Krishnaswami Naidu®, Malvankar 
v. Credit Bank of India Lid.4 , Official Assignee 
of Madras v. Society for Promotion of Christian 
Knowledge®, and Ganesh E. and I. Co. v. 
Mahadeolal®, wherein it has been held, 

on the facts of those cases, that the money 





. D. 695 at 723. 
. 579: 23 M.L.J. 221. 
Mad, 154. 


1 

2 

3. (1 

4. (1915) 27 LC. 343. 
5. . (1910) 6 T.C. 240 (1). 
6. A.LR.1956 Cal. 188. 
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deposited as security .was not the-creation . 


priority payment,’ i i 
zg. Thiru Ratan also submitted that in 
view of the decision‘in. Messrs R..B., Seth 
Jesse Ram Fatekohand v.Om Narain Tankha}. 
it is not necessary to look into decisions 
prior to it. Thiru Ratan, interpreting 
the above Supreme Court.decision, sub- 
mitted that ‘the main pointer to decide 
the nature of trust is segregation of the 
amount. According to the learned 
Ciunsel, the so-called security deposits 
have been mixed up with the capital of 
the Company and as such there is only 
contractual obligation as between the 
parties-which will not entitle the persons 
who had made the- security déposits to 
claim priority. He also pointed out that 
the payment or non-payment of interest 
may not have any significance once the 
Court is not able to conclude that the 
security deposit is in the nature of a trust. 
He further submitted’ that the beneficiaries 
are not the depositors and the moneys 
deposited are intended to be adjusted 
for any loss that may accrue to the insol- 
vent-company. Frdm the definitions re- 
lied on by. Thiru Ratan from the various 
Text-books above noticed, he is of -the 
view that there is-no question of creation 
of any trust’since the three certainties 
to constitute a ‘trust’ are not present in 
the present’ claims. 
20. Thiru ` Sivaramakrishnayya and 
Thiru Vedantam Srinivasan repelling 
the contentions of Thiru Ratan submitted 
that the three certainties are there is the 
deposits made by the agents, employees 
and the lorry owners. As far as thé 
agreements entered into by the agents, 
a model of which has been marked as 
Exhibit R-1, are concerned, it is clear 
that if there is any. deficit in thé. s¢curity 
deposit such deficit shall be made good by 
the agent forthwith and that the security 
deposit shall not bear any interest. From 
these clauses in the agreement, the learned 
Counsel submitted that there is a clear 
intention to keep the security deposit 
separate from the commission payable 
to the agents and also to earmark the 
same as trust to benefit the persons who 
had made the. deposits. The words used 
in Exhibit R-1 and also in the other recei- 
a ee NT 
1. (1967) 2S.C.R..429: (1967) 1 S.C.J. 547: 
AIR. 1967S.C. 1162, ° °° oe 


ofa ‘trust’ entitling the depositor to have 
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pts passed by the Company to the 
employees and the lorry. owners are 
imperative to construe the deposits as 
‘trust’ and.that the -trust is certain. and 
intended to benefit certain specified -per- 
sons. : 


21. The argument as if the moneys have 
been mixed up with the capital of the 
Company cannot be pressed hotie in the 
circumstances of the present case, inas- 
much as the depositors never had contro] 
over. the activities -of- the Company. 
When they made the security deposits, 
they -intended to create- a ‘trust’ `in the 
hands of the Company to benefit them. 
The deposits have been entered in Exhibit 
R-4 which is a separate ledger for the 
purpose. In Exhibit’ R-g also, which 
represents the .schedule of affairs of the 
Company under section 24 of the .Presi- 
dency Towns Insolvency Act, an amount 
of approximately 2 lacs of rupees has been 
shown as ‘agency deposits’. All these 
go to prove ‘that.there has been segrega- 
tion of these amounts, that there is 
absence, of provision: for interest with 
regard to such deposits and that the com- 
mission account is kept separate. How- 
ever much the Company has mixed up 
the deposit moneys with its capital, the 
same cannot mean any the less a ‘trust? 
since the cestui que, trust can follow-it in 
what-ever form the deposit- now remains. 


22. Taking into consideration the prin- 
ciples evolved in Messrs. R. B. Seth Fesse 
Ram Fatehchand v. Om Narain Tankka}, and 
also in the decisions cited by the learned 
Counsel on both sides, I am of the view 
that the facts’ and circumstances relating 


-tó the claims concerned in this case do 


-warrant the conclusion that the security 
deposits come under the purview of the 
definition of ‘trust? and as such the 


„amounts covered by the security deposits 


made. by the agents, employees and lorry 
owners -must be treated-as ‘trust’? moneys 
in the hands of the _insolvent-campany, 
entitling the depositors to claim ‘priority 
in payment of the same. In these cir- 
cumstances, the claims made by ‘the 
above-said persons should be treated as 
‘trust’ claims and they must be. paid in 


‘priority to other creditors of the estate. 


P.S.P. 
1, (1967) 1 S.CJ.°547: (1967) ` 2 S.CR. 
429: ÀIR. 1967 S.C. i162. © : 7 


a hi Answered accordingly, 





I] 


IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. 
PREsENT:—G. Ramanujam, 7. 


Subbiah: Nadar- >. Appellant* 
U. : A z = 
Nallaperumal Pillai and others 
Respondents. 
Madras Gultivating Tenants Protection Act 
(XXV of 1955), sections 2 (aa), 2 (ee), 3 (2) 
(b)—Specific Relief Act (XLVII of 1963), 
section 6—Suit for  declaration—Lessee of 
land— Whether cultivating tenant—Lessee to 
establish contribution of his own physical 
labour or that of the members of his family— 
Matters. to be considered by Gourt—Assisting 
in lifting of bundles etc. cannot be coniri- 
bution of: physical labour—Appreciation of 
oral evidence by lower appellate Court’ not to 
be interfered with in second appeal— 
Subletting within purview of section 3 (2) (b)— 
Onus is on the lessee claiming benefits of the 
Act—Tenant holding: over cannot be dispossessed 
without due process of law—Civil Procedure 
Gode (V of 1908), section 100. 


In view of sections.2 (aa) and 2 (ee) of 
the Madras Cultivating Tenants Pro- 
tection Act, 1955, the lessee has to estab- 
lish that he has contributed his own 
physical labour or that of the members of 
his family in the cultivation of the lands 
so as to become a cultivating tenant as 
defined in the Act. [Para. 9.1] 


On the question as to whether the lessee 
had-in fact contributed physical labour 
in the cultivation of the lands, the status 
of the lessee, his old age and the extensive 
area he happens to possess both as owner 
and as lessee could be taken note of for 
holding that it was quite improbablé 
that the lessee would have. contributed 
physical labour. Assisting in the lifting 
of bundles and demarcation of lime for 
planting saplings cannot be said to be a 
a substantial contribution of physical 
labour in cultivating the lands. [Para. 9.] 


Appreciation of the oral evidence by the 
lower appellate Court cannot be inter- 
fered with by the High Court sitting in 
second appeal. [Para. 9.] 
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Subletting being one of the acts by which 
the tenant could not himself cultivate the 
lands, that will stand attracted’ by clause 
(b) of section 3 (2). [Para. 11.3 


The onus is on the lessee to prove that he 
is a cultivating tenant entitled to the 
benefits of the Act. 


The possession of a tenant of the demised 
properties even ‘after the expiry of the 
lease period is entitled ‘to protection and 
if he is dispossessed without due process 
of law, section 9 of the old Specific Relief 
Act (section 6 of the Specific Relief Act, 
XLVII of 1963) can be invoked by such 
a tenant to recover possession even if the 
person who dispossessed him is the land- 
lord. [Para. 15.3 


Cases referred to: ` 


Venkatarama Iyer v. Asan Md. Rowther, 
(1961) 2 M.L.J. 2773. Perumal Muthiriar v, 
Ramachandra Iyer, (1963) 2 M.L.J. 205 3 
Narayana Padayachi v. Sundaralingam, (1966) 
2 M.L.J. 577; Miss Ruby Jacobs y 
Anthonistwami Udayar, (1970) 1 M.L.J. 
166; Bhagawati v. Chandramaul, (1967) 3 
S.C.J. 666 : . (1966) 2 S.C.R. 286: A.I.R. 
1966 S.C. 735 3 Bhagat Singh v. Jaswant 
Singh, (1962) 1 $.C.J. 162 : A.I.R. 1966 
S.C. 18613 B. Venkayya v. K. Satayya, (1914) 
I.L.R. 37 Mad. 281 3 Rudrappa v. Nara- 
singarao, (1905) I.L.R. 29 Bom. 213 3 
K. K. Verma v. Union of India, A.I.R. 
1954 Bom, 358; Rahmat Ullah v. Md. 
Hussain, A.I.R. 1940 All. 444. .- 


Appeal against the Decree of the Court 
of the Subordinate Judge, Tuticorin in 
Appeal Suit No, 154 of 1968, preferred 
against the Decree of the Court of the 
District Munsif of Tuticorin in Original 
Suit No..472 of 1967. 


T. R. Ramachandran and R..Nadanasabha- 
pathy, for Appellant. - 


K. S. Desikan, V. Shanmugham and’ Riaz 
Ali Khan, for Respondents. » 4 


The Court delivered the follcwing. 


Jupemenr.—The Plaintiff in O.S. No. 
472 of 1967 on the file of the District 
Munsif’s Court, Tuticorin is the appel- 
lant herein, He filed the suit for a decla- 
ration that he is the cultivating tenant in 
respect of the suit properties and for an 
injunction restraining the defendants, 
from interfering with his possession and 
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enjoyment of the same. His case was 
that theguit properties originally belonged 
to'one Nallaperuma! who died leaving 
two.sons, Ghinnakannu Pillai and 
‘Sundaram Pillai, that the suit -properties 
came to be allotted to the share of 
Chinnakannu Pillai, that after his death 
his sons the defendants 1 to 4 became 
owners of the same, that he is a cultiva- 
ting tenant of the suit properties although 
for the last 40 years since the time of 
Nallaperumal Pillai, that defendants 1 to 
4 with the assistance of defendants 5 
and, 6 are trying fo evict him from the suit 
lands by force, and that therefore, he was 
constrained to file the suit for the reliefs 
set out above. 


2.- It was contended by defendants Tto 4 
that the plaintiff was ‘a «lessee, unde? 
Nallaperuma] Pillai and thereafter under 
their: father, that subsequently he became 
a tenant under them; that the lease. being 
annual was renewed year after year that 
on expiry of the lease in Adi 1967, the 
plaintiff surrendered possession of the 
lands, that, thereafter the fourth and 
fifth schedule lands had been leased‘ out 
to the fifth defendant. They also deriied 
that the plaintiff is a cultivatiny tenant. 
They also alleged that the plaintiff is a 
rich man owning houses worth more than 
one lakh cf rupees‘and a costly car-and 
that he is the President of a Panchayat 
and also doing other businesses, ‘The 
fifth defendant filed a written statement 
supporting defendants 1 to 4 and con: 
tending that the plaintiff surrendered the 
suit properties in Adi 1967 and thereafter 
the fourth and fifth schedule lands had 
been given to him on lease by defendants 
1 to.4.. The 6th defendant. also cons 
tended that the plaintiff surrendered 
possession of the suit lands to defendants 
i to 4 and.as their servant he is. super= 
vising the cultivation of the lands. 

3. ‘The plaintiff filed a’ reply statement 
disputing that he ever surréndered possés- 
sion of the suit lands to defendants 1 to 4 
at any time and that the alleged lease 
in favour’ of the fifthdeferdant of Sche- 
dules 4 and 5 lands was not true, 


4. The trial Gourt found on its apprecia- 
tion of the evidence that the plaintiff is 
a cultivating tenant only in respect of 
of plaint schedules 1 and 2 and that the 
plaintiff had not:surrendered possession 
of the suit lands as alleged by the defen- 
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dants. It, therefore, granted a decree 
for a declaration that the ‘plaintiff is ‘a 
cultivating tenant ofplaint schedules 1 and 
2 and for a permanent injunction in 
respect of the said schedule land’. It also 
granted an injunction in respect of 
other schedules on the ground that the 
plaintiff is entitled.. to continue. in 
possesion -till ` he” is: evicted: by due 
process of law. 


5.. On appeal by the defendants, the 
lower appellate, Gourt had held that the 
plaintiff is-not.a cultivating tenant ih 
respect of the plaint schedules tand 2 
for the reason thathe had sub-leased a 
portion of the ‘lease-hold property and 
that no personal cultivation has been 
carried on by the plaintiff. Tt also 
held that the plaintiff is not entitled to an 
injunction protecting his possession on 
the ground that possession has been 
taken by defendants 1 to 4 long before 
the, institution of the suit and- that the 
plaintiff was not in possession of the suit 
lands on the date of the suit; a. 


6. In this second appeal it is contended 
by the plaintiff-appellant that the findings 
rendered by the lower appellate Court 
are legally unsustainable. It is urged 
that the sub-leare alleged has’ not, been 
duly proved and that, in any event, a 
sub-lease per se will not disentitle him to 
claim the benefit of the cultivating Tenants 
Protection Act (hereinafter referred to as 
the Act), The plaintiff also questions the 
finding of the lower appellate Court on 
the question of personal cultivation on 
the ground that the lower appellate Court 
had considered irrelevant and extraneous 
materials such as his social and financial 
status and based its finding on those 
materials. It is also. contended that 
even if the plaintiff is not a cultivating 
tenant in respect of items.1 and 2 he 
cannot be forcibly evicted from those 
lands except under due process of law, 
and; therefore, he is entitled to a per- 
manent injunction as sought for by him 
in. relation to all the suit lands. - 


4. Before proceeding to consider the 
above contentions of the appellant, it is 
necessary to set outa few facts. The 
suit properties consist of five schedules. 
Schedule 1 comprises of 44.51 acres of 
nanja lands, Schedule 2 consists of 
136 acres forming part of tank and tank 
bed ‘lands. ` “Schedule - 3’ is12,97--dacres 
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of thope. Schedules 4 and 5 consist of 
52 and 175 acres of grazing lands respec- 
tively, : The plaintiff claims that the 
ands comprised in all the five schedules 
have been leased out to him for Rs. 2,000 
a year, which the defendants dispute. 
‘Bat we are not concerned here with the 
‘quantum of the lease amount. The trial 
‘Gourt has “held that the plaintiff is a 
cultivating tenant of only schedules 1 and 
"2, It rejected the claim of the plaintiff 
‘that he is a cultivating tenant in respect 
of the other schedules also. The finding 
‘that the plaintiff is not the cultivating 
tenant of Schedules 3 to 5 has not been 
‘challenged by the plaintiff by filing an 
‘appeal before the lower appellate Gourt. 
“Therefore, that finding has become final. 
“The question whether the plaintiff is a 
cultivating tenant arises in this appeal only 
in respect of Schedules 1 and 2. The 
Jower appellate Court has given mainly 
two reasons for holding that the plaintiff is 
not -a cultivating tenant. One is that 
he has not personally cultivated the lands 
and the other is that he has suib-leased 
‘portions of the suit lands. 


3.. On-the question of personal cultiva- 
tion, the following considerations had 
‘been taken into account by the lower 
appellate Gourt, The plaintiff is the 
President of Milavittan Panchayat since 
April, 1965 and a member of Tuticorin 
Panchayat. Union. He is admittedly 
70 years old. In his capacity as the 
President he will have to necessarily 
attend to the affairs of the Panchayat. 
Admittedly he has taken up contracts 
from the Panchayat Union for laying 
road and for sinking a well. He is also 
the President of Jaggery Manufacturers’ 
Association at: Milavittan for the last 
15 years. He is also running:a firewood. 
shop in Tuticorin. He has himself pur- 
chased and sold large extents oflands from 
1962 to 1967.: He also owns four houses 
and a car. He owns 10 acres in a joint 
‘patta in Vedanatham and another 60 
acres in that village are in the names 
of his sons. 21 acres are in the name of 
his wife in the same village. His sons 
also own 11 acres of Nanja lands in 
Kalmaduvu. He also owns 18 acres 
in Milavittan Village which are.situate on 
the east of the suit first schedule lands. 
Another 24 acres of lands had been pur- 
chased by him in the: name of his sons. 
in the same village; in which he has sunk 
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a well, He has also purchased lands in 
the name of his wife in. Milavittan 
Village. He also owns 16 acre$ of salt 
pans in Pattanamarudur. In the light 
of these circumstances, the lower appel- 
late Gourt found that the plaintiff- had 
not been doing personal cultivation in 
the lands mentioned in ‘Schedules 1 and 2 
which are of the extent of about 180 
acres, 


9. Section 2 (aa) of the Madras Culti- 
vating Tenants Protection Act, 1955, 
defines a ‘‘cultivating tenant” as a per- 
son who carries on personal cultivation 
on such land, under a tenancy agreement, 
express or implied, and section 2 (ee) 
provides that a person is said to carry 
on personal cultivation on a land when 
he contributes his own physical labour or 
that of the members of his family in the 
cultivation of that land. In view of these 
provisions the plaintiff has to estab- 
lish that he has contributed his own 
physical labour or that of the members 
of his family in the cultivation of the 
suit lands so as to become a cultivating 
tenant,as defined in the Act. The plain- 
tiff has examined himself as P.W. 1 and 
a neighbouring owner as P.W. 2 and 
some others to speak to the fact that he 
and the members of his family . contri- 
buted their physical labour in the culti- 
vation of the lands. P.W. 1 in his chief 
examination has Stated: 


“I plough the land. I form bunds for 
the land. My son Mariappan also 
forms the bunds. ` My labourers can- 
‘not, attend to that work. My women- 
ROLIK vances sates would attend to removing 
© of ‘the weeds. Myself, my sons and 
my labourers remove green leaves and 
work iri. the soil by stamping. My 
womenfolk.......... attend to sowing. 
-I have seven daughters and my wife. 
Except tho;e who are married the other 
daughters work in the fields........ 
I used to p-epare mixture for spraying. 
My son Mariappan used to spray them 
in the field. 


“I used to mark the areas to be’ harves- 
ted by each, I used to work in the 
threshing floor also. My son and 
. myself attend to the spraying of pesti- 
cides. My wife and my women- 
folk pluck the brinjals and a chillies”. 


In cro3s-examination he has, however 
aimitted that all his daughters are 
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married and they are living ‘with their 
husbands. From the evidence it is clear 
that out of six sons, three are studying 
in the High Schools and another son isa 
estudent in a QGollege at Tuticorin and 
they are stated to be less than 17 years 
of age. Plaintiff’s another son is admit- 
tedly living in Vedanatham and not in 
the suit village. The only son who is 
living with the plaintiff is Mariappan. 
‘Even the said Mariappan, according to 
the defendants, owns and conducts a 
grocery shop at Vedanatham Village 
and he is not working in the suit fields 
as alleged by the plaintiff. The plain- 
tiff, however, does not deny that Mariap- 
pan is running a grocery shop at 
Vedanatham but he nierely gives an 
evasive reply that he does not remember 
if Mariappan conducted the shop.. 
Mariappan was also not examined in 
Court to speak to the fact that he actually 
worked in the suit fields. Having regard 
to the above circumstances, the lower 
appellate Court very. rightly disbelieved 
the assertion of the plaintiff that his sons 
and daughters contributed physical labcur 
in the cultivation of the Jands. On .the 
question. as. to whether the plaintiff had 
in fact contributed physical labour in the 
cultivation of the lands, the status of the 
plaintiff, his old age and the extensive 
area he happens to possess both as*owner 
and as lessee have been rightly taken 
note of by the lower appellate Gourt for 
holding that it is quite improbable that 
the plaintiff would have contributed 
physical labour, The suit lands are 
180 acres in extent. In addition to the 
plaintiff, ‘his wife and sons admittedly 
own large extents of land in the suit 
village as well as in two other villages. 
It has also been admitted by P.W. 1 that 
he got 400 acres of grazing lands on lease 
inclusive of the graZing lands shown in 
suitschedules 4 and 5. ` Ithas also been 
found that the plaintiff is the President 
ofthe Panchayat. Heis also # member of 
the Panchayat Union, Tuticorin. He is 
doing contract work for the said 
Panchayat Union. He is also the Presi- 
sident of the Jaggery Manufacturers’ 
association for the last 15 years:and the 
said association 18s conducting two grccery 
shops .which are looked after by the 
plaintiff as President of the association. 
He is also running a firewood shop in 
Tuticorin for a long time. He has also 
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been taking contracts of cutting’ and sale 
of odai trees. He owns four horses, 
a car, arevolver and a gun. From ‘these 
circumstances one can reasonably infer 
that the plaintiff could not have contri- 
buted physical labour in the cultivation 
of the suit lands. It is quite unbeliex able 
that thé plaintiff actually pk ughed the 
lands .as alleged by him, The reascns 
able inference is that the plaintiff would 


‘have employed only hired labour for tke 


cultivation of the lands. It is. true, 
the plaintiff has examined P.Ws. 2 to 4 
P.W. 2 is a member of the Milavittan 
Panchayat. His evidence is that he owns 
a garden north of the second schedule 
property, that he has seen the plaintiff 
ploughing the lands and scwing the seeds 


and assisting his men during transplant- 


ing and thrashing cf the crcps. The 
evidence of P.W. 2 has not been accepted 
‘by the lower appellate Gourt cn ‘the 
ground that it is not only imprcbable but 
is quite interested, as P.W. 2 is a member 
of the Panchayat of which the plaintiff 
is the President. P.W. 3, the Grama 
Sevak has stated that the plaintiff is 
having direct cultivation of the Nanja 
lands and that he has not sublet the same 
and that Mariappan used to spray the 
insecticide ‘solution. and the “plaintiff 
used to demarcate the line for planting. 
He also says that the plaintiff weuld also 
assist the labourers in lifting bundles, and 
his wife used to gather chillies. Even 
if the evidence of this witness is accepted 
}¢ cannot establish the, plaintiff’s contri- 
bution of physical labour in the cultiva- 
tion. Assisting in the lifting of bundles 
and. demarcation’ of line for ` planting 
sapplings cannot be said to be a, sub- 
stantial contribution of physical Jabour in 
cultivating the lands. P.W. 4'is the 
village ‘munsif of Milavittan for about 
2 years. He states that P.W. and his 
family members worked in the fields, and 
at the time of harvesting P.W. 1 would 
help in lifting brndlJes with spears. He 
has further stated that P.W. r’s wife and 
children would remove the ‘weeds and 
his children would spray pesticides over. 
vegetable crops and the wcmenfolk would 
gather brinjal- and chillies, Having 
regard to the circumstances - pointed 
out above, the evidence of the village 
Munsif cannot be accepted, and even 
if accepted, the acts attributed to 
the plaintiff and the members of his 
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family cannot at all be said to be sub- 
stantial contribution of physical labour in 
the cultivation of lands. In my view 
the evidence relating to the contribution 
of physical labour by the members of 
his family in the cultivation of the suit 
lands is quite artificial and has rightly 
been rejected by the lower appellate Qourt. 
(Even otherwise, the appreciation of the 
[oral evidence by the lower appellate 
[Qurt cannot be interfered with by this 
dGourt sitting in second appeal. I have 
to, therefore, uphold the finding of the 
lower appellate Gourt that the plaintiff 
is' not a cultivating tenant as defined in 
the Act, 


x0. Even assuming that he is a cultiva- 
ting tenant, as a result of his sub-leasing 
portions of the suit properties to others 
he has been held to be disentitled to the 
‘benefits of the Madras Gultivating Tenants 
Protection Act, The plaintiff has.denied 
that he has sublet any portion of the suit 
ards a3-alleged by the defendants. But 
the returns filed by him to the Agricul- 
‘tural Incoms-tax Officer, Exhibits B-13 
. to B-19 show that he has specifically 
admitted therein and he has sub-leased 
portions of the suitlands. The plaintiff’s 
‘explanatien that he merely put his signa- 
ture in the returns and the returns, were- 
filled up by others has not rightly been 
accepted ‘by the lower appellate Court, 
Further the admission that he has sub- 
leased portions of the suit lands is also 
contained in the statements Exhibit B-43 
and B-44 given to the Agricultural 
Income-tax . Officer. Therefore, the 
plaintiff’s assertion that he has not sub- 
leased any portion of thy lands cannot be 
countenanced,. l 


xI. The learned Counsel for the appel- 
lant would, however, contend that the 
sub-lease is not a specific ground for evic- 
tion under section 3 of the Act and that 
if only the lands are altogether left 
fallow without cultivation the dis- 

ualification contemplated by section 3 
(2) (b) of the Act would arise. Itis true, 
the sub-lease has not been made directly 
and specifically a ground of eviction under 
section 3 (2) (b), but a close reading of 
the section suggests that the liability for 
‘eviction would arise if -the cultivating 


tenant has altogether ceased to cultivate : 


the land taken on lease. A tenant may 
altogether cease to cultivate’ the land 
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either by leaving the lands fallow with- 
out cultivation or subs-leasing the lands 
and parting with possession of the same 
in favour of third parties, I am, there- A 
fore, of the opinion that sub-letting bein 
oùe of the acts by which the tenant 
could not himself cultivate the lands, that, 
will stand attracted by clause (b) of 
section 3 (2). This is what has been held 
in Venkatarama Iyer v. Asan Md. Rowther?. 
In that case Srinivasan, J. observed that 
by virtue of sub-lease, the tenant. may 
render himself liable to eviction under 
section 3 (2) (b) of Act. Rama- 
chandra Iyer, G.J. in Perumal Muthiriar v, 
Ramachandra Iyer?, also came to the con- 
clusion that.even if a cultivating tenant 
grants asub-lease of a part of what has 
been demised to him, he would be Liable 
for eviction under the provisions of 
section 3 (2) (b) read with section 4 of 
the Act. In Narayana Padayachi v. 
Sundaralingam®, Veeraswami, J. (as he 
then was) held that.. the expression 
“‘altogether ceased to cultivate the lands”? 
occurring in Clause (b) of section 3 
(2) has reference not merely to ‘the 
physical act of stopping cultivation but 
to an intention never to revert to culti- 
vation on the land and that the intention 
has to be gathered from the facts and 
circumstances of each case including the 
fact of actual cessation of cultivation over 
a particular period. Anantanarayanan, 
Chief Justice in Miss Ruby Jacobs v. 
Anthoniswami Udayar*, however, took the 
view that the Act does not make an 
unauthorised sublease by a cultivating 
fenant a ground for eviction by the land- 
lord and oe the ground for eviction 
does not depend on possession in the 
legal sense but’ on actual cultivation ‘or 
cessation of cultivation, and, that it is 
only in cases where it is established that 
the tenant has altogether ceased to culti- 
vate the land either in whole or in part 
by virtue ofthe. subslease, section 3 ( 2) 
(b) could be invoked, 


I2. Therefore, if on the facts it is estab- 
lished that the plaintiff. has actually sub- 
leased a portion of the suit lands and 
by such sub-lease he had altogether ceased 
to cultivate those lands, he would lose 
the benefits given to a cultivating tenant 
$$ 
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under the Act. As already stated, 
Exhibits D-14 to D-i9 and B-43 and B-44 
contain’ admissions on the part of the 
plaintiff thet he had sub-leased portions 
eof the suit lands. 


13. But the learned Counsel for the 
appellant would contend that the Courts 
below were in error in allowing evidence 
to be adduced by the defendant on the 
question-of sub-lease especially when such 
a plea had not been put forward in his 
written statement. Ifthe defendant had 
specifically pleaded the alleged svb-lease 
as a ground to disentitle the plaintiff to 
the benefits under the Act, he would have 
had the opportunity to explain the alleged 
admissions contained in the abcve dccu- 
ments. He refers to the decision in 
Bhagwati v. Ghandramaul4,in this connect- 
tion. In that case it has been observed: 


‘There can be no doubt that if a party 
asks for a relief on a’clear and specific 
ground and in the issues or at the trial 
no other ground is covered either 
directly or by necessary implicaticn, it 
would not be open to a party to attempt 
to sustain the same claim on a ground 
which is entirely new”. 


Again in Bhagat Singh v. Jaswant Singh®, 
the Supreme Court stated that where 
a claim has never been made in the defence 
presented, no amovnt of evidence can 
be looked into upon a plea which was 
never put forward. But it is not possible 
to invoke the principle enunciated in 
those cases on. the facts of this case. The 
onus is on the plaintiff to prave that he 
is a cultivating tenant entitled to the 
benefits of the Act and, therefore, if as 
amatter of fact the plaintiff has sub-leased 
the. lands, evidence as to the factum of 
sub-lease can be adduced by the defendant 
to show that the plaintiff is not entitled 
to the benefits of the Act even at the stage 
of cross-examination of the plaintiff. 
As a matter of fact, in this case, the docu- 
ments adduced are all his own admissions 
and statements in some other proceedings 
and he had enough opportunity to explain 
the admissions contained in those docu- 
ments. It is further seen that after the 
documents had been put to him in cross- 
examination further cross-examination 





1, (1966) 2 S.C.R. 286 : (1967)  S.C.J. 666 : 
ALR. 1966 S.C 3 


S.Q. 735: > 
2, (1962) 1 S.C.J~ 162 : A.LR. 1966 S.Q. 1861, 
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seems to have been taken up more than 
3 months thereafter, so that he had 
enough time to rzbut the. evidence: 
relating to the sub-lease, and that the 
plaintiff did not object to evidence being 
adduced.on the question of sub-lease at 
the trial, I therefore find that the evi-. 
dence as to sub-lease has, properly been 
entertained as relevant. The finding of 
the lower appellate Court that the plain- 
tiff has sub-leased portions of the suit 
lands has to be accepted in the absence of 
the plaintiff’s explanations regarding the 
admissions contained in the documents.. 


14. Then the further question is as to: 
the plea of surrender, The trial Gourt 
has held that the surrender bythe plain- 
tiff is not duly proved. The lower appel- 
late Gourt also agrees with that finding. 
That finding being one of the fact cannot 
be interfered with in second appeal. 
But the lower appellate Court has held 
that even though there was no voluntary 
surrender by the plaintiff, the defendants. 
had taken forcible possession of the lease- 
hold properties and that defendants 1 to 5 
are in possession of the suit properties 
on the date of suit. The finding on the 
question of possession is also one of fact: 
and has, therefore, to be accepted. The 
lower appellate Court refers tio the various 
circumstances to base its finding that the: 
defendants 1 to 5 should have taken posses- 
sion of the properties before the filing of 
the suit, by the plaintiff. It cannot be 
said that the finding as to possession is: 
not based on any evidence, It is not a 
matterfor this Court to.considerin Second 
Appeal. Therefore, this Court. has to 
proceed on the basis that defendants 1 to 5, 
had taken possession of the suit properties 
forcibly from the plaintiff. The learned 
Counsel for the plaintiff contends that 
defendants 1 to 5 could not have in 
fact taken possession of properties as it 
is most unlikely that the plaintiff would 
have kept quiet when they are alleged to 
have taken possession without. reference 
to or the consent of the plaintiff. But the 
question. of possession. being one of fact, 
I cannot disturb that finding on some 
probabilities. a - 


15. The question then is whether the- 
plaintiff will be entitled to an injuncticn 
in respect of all the suit properties on the: 
ground that if at all the defendants 1 to 5, 
could take possession of the properties: 


1] 


only through Courtsof law and not forcibly, 

e submission of the learned. Counsel 
for the plaintiff is that though the lease 
in favour of the plaintiff has been termi- 
nated and though he may not be a culti- 
vating tenant, he cannot be dispossessed 
forcibly, and the right of the lessor is 
only to evict him under the due process 
of law. The learned Gounsel refers to 
section 6 of the Specific Relief Act: 1963, 
Corresponding to the old section 9 in 
support of his stand. The said provision 
enables a person dispossessed of immove- 
able property ‘otherwise than in due 
course of law to recover possession thereof, 
Delaing with the scope of the correspond- 
ing provision in section 9 of the old Act 
it has been held by a Bench of this Court 
in B. Venkayya v. K. Sateyya}, that even 
after the expiration of the lessee’s right of 
Possession the lessee was entitled to a decree 
for possession as against the persons who 
dispossessed him. In Rudrappa v. 
Narasingarao®, a tenant holding over after 
the expiry of the period of tenancy was 
dispossessed without his consent by the 
landlord. The tenant then brought a 
suit for possession against the landlord 
under section 9 of the Specific Relief Act. 
It was held that the plaintiff was not 
liable toe be ‘evicted by the landlord 
proprio motu and that he was entitled to a 
decree for possession. In K. K. Verma v. 
Union of India’. Chagla, C.J. speaking for 
the Bench expressed: 


“Under the Indian Law, the possession 
ofa tenant who has ceased to be a tenant 
is protected by law. Although he may 
not have aright to continue in pcssession 
after the termination‘ of the tenancy, 
his possession is juridical and that posses- 
Sion is protected by statute. Under 
section 9 of the Specific Relief Act, a 


tenant who has ceased to be a tenant ° 


may sue for possession against his land- 
lord if the landlord deprives him of pos- 
session Otherwise than in due course of 
law, but a trespasser who has been 
thrown out of possession cannot go 
to Court under section g and claim 
possession against the true owner”. 


A slightly different note has been struck 
in Rahmat Ullah v. Md. Hussain*, Iqbal 


t frora LLR: 37 Mad, 281. 
2, (905 
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Ahmed J., has said that where a tenant 
after the termination of the lease continues 

in possession of the leasehold ptemises 
without the consent of the landlord, ‘his. 
position is no better than that of a mere 

trespasser and he can be turned out of the 
same at any time without any notice to 

quit. I am inclined to take that the pre- 
ponderance of judicial opinion is that the 

possession of a tenant of the demised prc- 

perties even after the expiry of the lease 
period is entitled to protecticn and that if 
he is dispossessed withcut due precess of 
law, section 9 can be invoked by such a 

tenant to recover possessicn even if the 

person who dispossessed him is the Jand- 

lord. Butin this case the suit is not one for 

possession based on secticn 69 of the 
Specific Relief Act, and it is only fcr a 
declaration that he is a cultivating tenant 
and for an injunction. Itis not, therefcre, 
possible to invcke the said secticn and to 
grant therelief of possessicn to the plaintiff 
in this-suit. I have to therefcie, agice 
with the view taken by the lcwer appel- 
late Court. 


16. The result is the second appeal fails 
and is dismissed with costs. No leave. 


S.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


‘Present:—P.R, Gokulokrishnan, J. 


Velappa Goundar Appellant 
v. 
Nachimuthu Gounder Respondent. 


Land Acquisition Act (J of 1894), section 30— 
Civil Procedure Gode (V of 1908), section: 
2 (2)—Apportionment of compensation amount 
-—Order passed—To be construed as a decree— 
Appeal lies to the proper forum. 


The reference made to the Court was one 
under section 30 of Land Acquisition Act 
for apportioning the compensation amount, 
when the same was disputed by the various 
parties, As per the décision in Ghengalva- 
raya v. Collector of Madras, I.L.R. (1964) 
2 Mad. 686: A.I.R. 1965 Mad. 376, there 
is no difficulty in construing the order 
passed under such a reference as a decree, 


coming within the definition of the said 
ee eee eee 


ae Appeal S.R. No. 47776 of 1971. 


28 th February, 1973» 


E ate" r 


‘term in the Gode. of Givil Procedure. If-it 
isa decree; the properforum for appeal will 
be thé Court which has jurisdiction to 
entertain such appeals. aii 25] 


Case referred to: 


‘Ghengaloaraya v. Gollector of , Madras, 
(1964) I.L.R: 2 Mad. 686 : A. I: R: 1965 
. Mad. 376, 


- Appeal i in S.R. No. ak of 1971 sought 
‘to be preferred to the High Court against 
the decree of the Court of the Subordinate 

' Judge, (Principal) of Erode in C.C.No. 89 

' of 1970, O.P.No. 122 of 1970. . 


D. Raju and M. Venkatachalapathy, 
Appellant. 


‘The Gourt made the following - 


Orver.—This is a reference from the 
office as to whether the appeal is maintain- 
able in this Gourt against the order passed 
in C.C.No, 89 of 1970 on the file’ of the 
Subordinate Judge, Erode. The said 
‘order was passed by the Subordinate Judge 
on a reference made under section -30 
óf the Land Acquisition Act. to apportion 
the compensation amount awarded to the 
claimants. The amount. involved in the 
-reference is Rs. 494.99. As per section 54 
of the Land Acquisition Act, an appeal 
‘shall lie in any proceedings ‘under that 
Act to the High Court from an award, or 
from any part of an award, of the Court, 
Thus, itis clear from this section that the 
appeal intended is from an-award or-from 
any part of the award passed by the Gourt. 
In Ghengaloaraya v. Gollector of Madras}, 
a Bench of this Court, rejecting the con- 
tention that a civil revision petition ‘lies, 
held that only an appeal lies against dn 
‘order of a Courtrejecting a reference made 
By the Gollector under sections 18 and:31 
of the Land. Acquisition- Act, But as 
regards the question whether the same can 
be construed, as an award the bench has 
simply stated that if-it is not an award it 
has to be construed only asa decree and 
‘as such an appeal will lie to such forum 
where such appeal can be maintained. 
Tn that decision, the: ques tion as to whether 
an appeal lies or a revision lies-has been 
discussed, but the quéstiori as to whether 


for 


the reference concerned in that case will `. 


amount to an award or any part of the 
award coming under section 54 of the 
a 

1. TE ‘(1964) 2 Mad: 686 : A.LR. `1965 
Mad, 376, 
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“Land Acquisition Act ‘Has - not been 


decided, 


2. Itisclear from ies 54 of the Land 
Acquisition Act that the High Court can 
entertain an appeal only if the decision 
arises out of an award or any part of an 
award. But in this case, the reference 
made to the Court is one under section 30 
of the Land Acquisition Act for apportion- 
ing, the compensation amount, when the 
same wasdisputed:by the various parties, 
As per the decision in Ghengalvaraya’ v. 
Gollector of . Madras’, referred to above, 


there. is no difficulty in construing the 


order passed under such a reference as. a 
decree, coming within the definition of the 
said term in the Gode of Civil Procedure. 
If it is a decree, the proper forum: will 
‘be ‘the Court which’ has Jurisdiction t “to 
entertain such appeals. 


3. As far as the present case is concerned, 


‘according to the valuation, cnly the 


District Court has the appellate jurisdic- 
tion-and as such the appeal. has to be 
‘presented before the District Court and 
not, before this Court. Since there, was a 
genuine doubt as to whether the appeal 
‘has to be preferred in-this Gourt as per 
section 54 of the Land Acquisition Act or 
not, the appellant has preferred’the appeal 
in this Gourt and ‘has taken time for 
ie appeal can be entertained or not. 

Since I am of the view that the appeal has 
to be presented before the District Court, 

the papers will be returned to the appel- 
lant herein for purposes. of presenting the 
same before the proper ‘forum, namely, 
the. District Court, East Coimbatore. 

‘The time taken by the appellant. to ‘have 
the matter decided in this Court need not 
run against him in calculating the period 
of limitation for the purpose-of filing the 
appeal before the District Court.. 


4. ‘The appellantis given £ weeks time 
from the date of the receipt of papers by 
him to present the appeal before: the 
District Gourt, East - ‘Coimbatore, 


S. j ; Appellant given time 
to present appeal 


before proper Court, 


M or-Vorune- (1973}- ZM L J. 
(REPORTS) Togn 


1. I.L.R. (i964). oF ‘Mad; 686; “ALR, 1965 
Mad, 376. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :— K.S. Hegde and A.N. Grover, FF. ` 


O. A. P. Andiappan .. Appellant! 


y. 


Commissioner of Income-tax, 
Madras, and another .. Respondents. 


Double iaxation relief —Indo-Ceylon agreement 
—Resident in India carrying on business in 
Ceylon—Assessment made in Ceylon as if he 
was resident in Ceylon—Extent of abatement 
to be given in India. 


Agreement efor Relief or for Avoidance of 
Double Taxation in India and Ceylon, Article 
3, Schedule, Column 8. 


The assessee was a resident in India 
carrying on business in Ceylon. During 
the assessment year 1959-60 he earned 
a gross income Of Rs. 39,473 and in the 
assessment year 1960-61 he earned a 
gross income of Rs. 39,047. He had only 
a house in India whose annual rental 
value was Rs. 38. The entire assessable 
income of his was what he earned 
in Ceylon. On his income’ in Ceylon, 
he was taxed’ in a sum of Rs. 5,919 for 
the assessment year 1959-60 and a sum 
of Rs. 6,036 for the assessment year 
1960-61. ` For the same income, in India, 
under the Indian Law his tax was com- 
puted for the assessment year 1959-60 
at Rs. 10,282-62 P. and for the assess- 
ment year 1960-61 at Rs. 9,521-35 P, 
‘The tax payable by him in Ceylon was 
given as abatement and he was called 
upon to pay only the balance. The tax 
payable by him in Ceylon as a non- 





*C.As. Nos. 1689 and 1690 of 1968. 
9th August, 1971. 


resident would have been Rs. 9,889 in 
the assessment year 1959-60 and 
Rs. 9,983 in the assessment year 1960-61. 
But in view of section 45 (2) of the Ceylon 
Income-tax Ordinance, 1932 and also 
in view of the Agreement for Relief or 
for Avoidance of Double Taxation in 
India and Ceylon he was taxed as ifhe 
was a resident in Ceylon. The question 
was what should be the abatement to 
be given to him. 


Held: The tax payable under the Indian 
law was Rs. 10,282-62 P. in the assess- 
ment year 1959-60. The tax payable 
under the Ceylonese law in that year was 
Rs. 5,919. That had to be deducted 
from the tax computed under the Indian 
law. The balance alone was leviable. 
Simuarly in the assessment year 1960-61 
the tax computed under the Indian 
law was Rs. 9,521.35 PP. and the tax 
levied under the Ceylonese law was 
Rs. 6,036. In levying tax in India the tax 
payable in Ceylon had to be deducted. 


In considering what taxes are attributable 
to the tax laws of a particular country, 
one has to take into consideration all the 
provisions of the statutes levying tax. 
In other words for determining the tax 
due from an assessee, One has not merely 
to look to the charging section but also 
to the provisions providing exemptions 
and, allowances. If so read, it is quite 
clear that the amount of tax attributable 
to the Ceylonese law is that which was 
ultimately levied on the assessee. 


[Para. 6.] 


Appeals from the Judgment and Order 
dated the 19th January, 1967, of the 
Madras High Court in Writ Petitions 
Nos. 1030 and 1031 of 1963. 


T. A. Ramachandran, Advocate, 
Appellant (In both the Appeals). 


for 


2 


S. C. Manchanda, Senior Advocate, (R.N. 
Sachthgy, B. D. Sharma and S. P. Nayar, 
Advocates, with him), for Respon- 
dents (In both the Appeals.) 


The Judgment of the Court was delivered 
by 


Hegde, F.—These appeals by certificate 
arise from the decision of the High Court 
of Madras in Writ Petitions Nos. 1030 
and 1031 of 1963. Therein the peti- 
tioner invoked the extraordinary juris- 
diction of the High Court under Article 
-296 of the Constitution to quash the 
orders of the respondents wherein he 
was not granted the abatement he sought 
to obtain in the assessment years 1959-60 
and 1960-61. The High Court came to 
‘the conclusion that the appellant is not 
entitled’ to any more abatement than 
what was given by the authorities under 
the “Agreement for Relief or for Avoid- 
ance of Double Taxation in India and 
Ceylon” which will be hereinafter refer- 
red to as the ‘‘agreement”’. It accordingly 
dismissed the writ petitions but gave 
a certificate under Article 133 (1) (c) of 
‘the Constitution of India certifying that 
thisis a fit case for appeal to this Court. 


9. Theappellantis aresident in this coum- 
try. But he is carrying on business in Cey- 
Jon. During the assessment year 1959-60 he 
earned a gross income of Rs. 39,473 and 
_ jn the assessment year 1960-61 he earned 
a gross income Of Rs. 39,047. He had 
only a house in India whose annual 
rental value was Rs. 38. The entire 
assessable income of his was that what 
he earned in Ceylon. On his income 
in Ceylon, he was in a sum of 


Rs. 5,919 for the assessment year 1959-60 _ 


and a sum of Rs. 6,036 for the assessment 
year. 1960-61. For the same income, in 
India, under the Indian law his tax was 
computed for the assessment year 1959-60 
at Rs. 10,282-62 P. and for the assess- 
ment year 1960-61 at Rs. 9,521-35 P. 
The tax payable by him in Ceylon was 
given as abatement and he was called 
upon to pay only the balance. The tax 
payable by him'in Ceylon as a non- 
resident would have been Rs. 9,889 in 
the assessment year 1959-60 - and 
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Rs. 9,983 in the assessment year 1960-61. 


But in view ofsection 45 (2) ofthe Ceylon 
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Income-tax Ordinance, 1932,and also in 
view of the “agreement” he was taxed as 
if he was a resident in Ceylon. 


3. Two questions arising for decision are 


whether ne was not liable to be taxed at 
all in India and if he was liable to be 
taxed in India, what should have been 
the proper abatement given to him. 


4. Mr.Ramachandran appearing for the 
assessee contended, firstly that in view of 
the ‘‘agreement’’ entered into between 
India and Ceylon as provided in section 
49-A of the Indian Income-tax Act, 
1922, he was not liable to be taxed in 
India at all. In the alternative, he con- 


‘tended that while determining the tax 


payable by him in this country, the 
department should have deducted the 
entire tax that he would have had to pay 
had he beentaxed asa non-resident. For 
this contention also he relies on the terms 


-of the agreement entered into between 


India and Ceylon. Hedoes not dispute 
the factthat but for the agreement the 
assessee WOuld have been liable to pay 
in this country a tax of Rs. 10,282-62 P. 
in the assessment year 1959-60 and 
Rs. 9,521-35 P. in the assessment year 
1960-61. . 


5. In order to consider the correctness Of 
the contentions advanced by Mr. Rama- 
chandran, we will now turn to the rele- 
vant provisions Of the ‘‘ agreement .’” 
That“agreement’’ was notified in Noti- 
fication §.R.O. No. 456, dated the 6th 
February, 1957. The portion of the 
notification which is relevant for our 
present purposes is contained in Article 
3 and column 8 of the Schedule to 
that agreement. Article 3 reads: 


‘< Each country shall make assessment 
in the Ordinary way under its own laws; 
and, where either country under the 
Operation Ofits laws charges any income 
fromthe sOurces Or categories of trans- 
actions specified in column 1 of the 
Schedule to this agreement (herein- 
after referred to as the Schedule) in 
excess Of the amount Calculated accord- 
ing to the percentages specified in 
columns IIL and III thereof, that country 
shall allow an abatement equal to the 
lower ofthe amounts Of tax attributa- 
ble to suchexcess in either country. 


1) ANDIAPPAN 7. C.I.T; (Hegde, F ) ; 


. SCHEDULE 
an a a a ee a re ees 


Source of income or nature 
of transaction from which 
income is derived, 





I 


8. Any income derived from a source 


e 
Percentage of income 





which each country is entitledto Remarks. 
charge under the Agreement. 
II I IV 
Meee e e e e 
100 per cent. by the countiy Nil by 
in which the income the other. 


Or Category of transactions not men- 
tioned in any of the foregoing items 
of the Schedule. 





6. The first portion of Article 3 says that 
“each country shall make an assessment 
in the ordinary way under its own laws.” 
This means to begin with both India and 
Ceylon were required to assess the assessee 
in accordance with law prevailing in each 
ofthese countries. Thus far it is plain. 
From this it is clear that the first conten- 
tion advanced on behalf of the assessee 
has no basis. Hence it must fail. Now we 
come to the second part of that article 
- to the eXtent necessary for determining 
the second contention. It reads: 


“and where either country under the 
Operation of its laws charges any in- 
come from the sources or categories 
of transactions specified in column I 
of'the schedule to this agreement .... 
in excess Of the amount calculated 
according to the percentages specified 
in columns II and III thereof, that 
country shall allow an abatement equal 
to the lower of the amounts of tax attri- 
butable tosuch excess in either coun- 
try.” 
The language employed in this part of 
the article is quite confusing. That 
part of the article has to be read with the 
schedule. On a proper reading of that 
provision along with the schedule which 
meansin the present case, item 8 of the 
schedule, it appears to us that what it 
says is :— 
From out ofthe amount ascertained under 
the first part of the Article deduct the 
tax payable by the assessee in the other 
country in respect of the whole or any 
portion of the amount’ brought to tax 
under the first part of the article. The 
word ‘‘attributable’’in that Article merely 
means ““payable’’. Applying the prin- 
ciple mentioned above to the facts of the 
present case, the following result is rea- 
ched, The tax payable under the Indian 


actually accrues Or arises.” 


~ 





law as seen earlier was Rs. 10,282, 62 P. 
in the assessment year 1959-60. The 
tax payable under the Ceylonese law in 
that year Rs. 5,919. That has to be de- 
ducted from the tax computed under 
the Indian law. The balance alone is 


‘leviable. 


Similarly in the assessment year 1960-6] 
the tax computed under the Indian Law 
is Rs. 9,521.35 P. and the tax levied 
under the Ceylonese is being Rs. 6,(¢36. 
In levying taxin this country the tax 
payable in Ceylon has to be deducted. 
It was urged by Mr. Ramachandran 
that what we have to take into con- 
sideration is not the actual tax levied in 
Ceylon but the tax leviable in Ceylon 
on a non-resident. He says that the 
deduction given under section 45 (2) of 
the Ordinance promulgated in Ceylon 
is Only an allowance. Hence the same 
does not form part of the actual taxation. 
We are unable to accede to that conten- 
tion. In considering what taxes are 
attributable to the tax laws of a parti- 
cular country, one has to takeinto con- 
sideration all the provisions ofthe statutes 
levying tax. In other words for de- 
termining the tax due from an assessee, 
we have notmerely tolook to the charging 
section but also to the provisions provi- 
ding exemptions and allowances. 
Ifsoread, itis quite clear thatthe amount 
of tax attributable to the Ceylonese law 
is that which was ultimately levied on 
the assessee. 


7. The agreement that was entered into 
between India and Pakistan is similar 
in terms with the agreement, with which 
we are concerned in these appeals, ex- 
cept that in Article 4 therein which cor- 
responds to Article 3 in the agreement 
before us in the place of the word “‘attri- 
butable” the word ‘‘payable” is used. 
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But this change does not make any and pipelines in one ofits branches and 
difference in substance. Interpreting claimed depreciation allowance under 


that agreement this Court in Ramesh R. 
Saraiva v. Commissioner of Income-tax, Bom- 
bay City?, held that article IV of the Indo- 
Pakistan Agreement for the Avoidance 
of Double Taxation clearly shows that 
each Dominion can make an assessment 
in the ordinary way regardless of the 
agreement. The restriction which is im- 
posed on each Dominion under the 
agreement is not on the power Of assess- 
ment but on the liberty to retain the tax 
assessed. Nor does the Schedule to the 
agreement limit the power of each Do- 
minion to assess in the normal way all 
the income thatis liable to taxation under 
its laws. The Schedule has been ap- 
pended only for the purpose of calculating 
the abatement to be allowed by each 
Dominion, The ratio of this decision, 
in Our opinion, governs the facts of this 
case, 


$. We also donotsee any reason, for 
treating the appellant in a manner 
different from other assessees, who are 
resident in this country. 


9, In theresult these appeals fail and 
the same are dismissed. No costs. 


T.K.K. Appeals dismissed. 
THE SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction.) 

Present: K. S. Hegde and A. N. Grover, FF. 


Commissioner of Income-tax,Andhra 
Pradesh .. Appellani® 


as ee es 


De ; ; 
M/s. Taj Mahal Hotel, Secundera- 
bad Resfondent. 


Income-tax Act (XI of 1922), section 10 (2) 
(vi-b), (5)—Development rebate—Assessee, a 
firm running hotel business—Sanitary fittings 
and pipelines installed in one of its branches 
——Whether constitute ‘$ plant’? —Depreciation 
allowance claimed under `‘ furniture and 
fittings’ —Assessee, whether entitled to 
development rebate. 

Income-tax Rules (1922), rule 8 (2). 


The assessee, a registered firm running 
hotel business, installed sanitary fittings 
a E 
1. (1965) 55 I.T.R. 699: ra 1 I.T.J. 402: 
(1965) 35 Com. Cas 251: 1965) 1 Comp.L.J. 
313 : (1965) 1 S.C.J. 348 : (1965) 1 S.C.R. 307 : 


A.LR. 1965 S.C. 1263. 
* C. A. No, 1368 of 1968. 12th August, 1971. 


the head “‘ furniture and fittings’’. The 
question referred to the High Court was 
whether the sanitary fittings and pipe- 
lines installed constituted ‘‘plant’? within 
the meaning of section 10 (5) of the In- 
dian Income-tax Act, 1922, and whether 
the assessee was entitled to development 
rebate in respect thereof under section 
10 (2) of the Act. The High Court 
answered the question in favour of the 
assessee. On appeal to the Supreme 
Court, 


Held, that the sanitary fittings and pipe- 
lines in a hotel constituted ‘‘ plant ” 
within the meaning of section 10 (5) of 
the Act and the assessee was entitled to 
development rebate in respect thereof 
under section 10 (2)ofthe Act. [Para. 7.] 


Section 10 (5) enlarges the definicion of 
the word “‘plant’’ by including in it the 
words ‘vehicles, books, scientific appara- 
tus and surgical equipment purchased 
for the purpose of the business, profession 
Or vocation’’. The very fact that even 
books have been included shows that the 
meaning intended to be given to ‘‘plant’’ 
is wide. e [Para. 5.) 


The Indian Income-tax Rules, 1922, were 
meant only for the-purpose of carrying 
Out the provisions of the Act and they 
could not take away what was conferred 
by the Act or whittle down its effect. 
Therefore, even though the assessee 
claimed higher depreciation allowance 
on the basis that the sanitary and pipe- 
line fittings fell within the meaning of 
‘furniture and fittings’’ in rule 8 (2) ofthe 
Rules, that would not detract from the 
meaning Of the word “plant? in clause 
(vi-b) of section 10 (2). {Para. 9.] 


Appeal from the Judgment and Order 
dated Ist August, 1967, of the Andhra 
Pradesh High Court in Case Referred 
No. 68 of 1964. 


S.T. Desai, Senior Advocate (J. 
Ramamurth, R.N. Sachthey and B.D. 
Sharma, Advocates, with him), for 
Appellant. 


M. Naiesan, Senior Advocate (K. Faya- 
ram, Advocate, with him), for Res- 
pondent. 
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T Judgment of the Court was delivered 
X 


Grover, F.—This is an appeal by certificate 
from the judgment of the Andhra Pradesh 
High Court in a case referred under sec- 
tion 66 (1) of the Income-tax Act, 1922 
(hereinafter referred to as the Act). 


2. The respondent who is the assessee is 
a registered firm running a hotel at 
Secunderabad with branches at Sultan 
Bazar and King Kothi in Hyderabad. 
During the previous year ending 30th 
September, 1959 relating to the assess- 
ment year 1960-61, the assessee incurred 
an expenditure of Rs. 57,154 in installing 
sanitary fittings and of Rs. 1,370 for 
pipe-line fittings. The assessee claimed 
development rebate on these two items 
at the rate of 25 per cent. under section 
10 (2) (vi-5) of the Act amounting in the 
aggregate to Rs. 14,629. The Income- 
tax Officer disallowed the claim. On 
appeal, the Appellate Assistant Com- 
missioner upheld the disallowance. An 
appeal was taken to the Appellate Tri- 
bunal. The Tribunal rejected the appeal 
holding that the definition of “plant” 
must necessarily be the same, whether it 
was for clgiming depreciation under sec- 
tion 10 (2) (vi) or for development rebate 
under section 10 (2) (vi-b). Accordingly, 
it was held that the sanitary and pipe- 
line fittings did not fall within the mean- 
ing Of the word “plant”. On being moved. 
under section 66 (1) of the Act, the 
following question was referred for the 
Opinion of the High Court :— 


“ Whether the sanitary fittings and 
pipe-lines, installed in the King Kothi 
branch of the Hotel, constituted ‘plant’ 
within the meaning of section 10 (5) 
of the Indian Income-tax Act, and 
whether the assessee is entitled to 
development rebate in respect thereof 
under section 10 (2) of the Act?” 


The High Court answered the question 
in the affirmative and in favour of the 
assessee, 


3. The only question that was argued 
before the High Court and which has been 
debated, before us is whether sanitary and 
pipe-line fittings in a building which is 
run as a hotel would fall within the mean- 
ing of the word “‘plant’’ in section 10 (2) 
(vi-5) of the Act. 
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Section 10 (1) of the Act provides that 
tax shall be payable by an assessee in 
respect Of the profits and gains of any 
business, profession or vocation. Sub- 
section (2) gives the allowances which 


have to be made in computation ofsuch . 


profitsand gains, Clause (vi) ofthatsub- 
section relates to the depreciation in res- 
pect of ** such buildings, machinery, 
plant or furniture being the property 
of the assessee.”’ 


Clause (vi-b) of section 10 (2) is as follows: 


‘*(vi-b) in respect of a new ship ac- 
quired Or new machinery or plant in- 
stalled after 31st day of March, 1954, 
which is wholly used for the purposes 
of the business carried on by the assessee, 
a sum by way of development rebate 
in respect Of the year of acquisition of 
the ship or of the installation of the 
machinery or plant, equivalent to....’? 


Section 10 (5) provides inter alia that in 
sub-section (2) ‘‘plant’’ includes vehicles, 
books, scientific apparatus dnd surgical 
equipment purchased for the purpose 
of the business, profession or vocation. 


4, The main argument of the learned 
Counsel for the Commissioner of Income- 
tax who is the appellant is that the word 
‘‘plant” should not have been given a wide 
meaning and should have been interpret- 
ed according to the common under- 
standing in commercia! circles among 
persons who deal in plant and machinery. 
It is asserted that the development rebate 
cannot be claimed in respect of the items 
which have become a part ofthe building 
itself. It has also been pointed out that 
the assessee while claiming depreciation 
allowance has includ*d the assetsin ques- 
tion under the head ‘‘furniture and 
fittings” the rate claimed being 9 per cent. 
which was duly allowed by the Income- 
tax Officer. This rate of 9 per cent. was 
applicable under rule 8 only to furni- 
ture and fittings used in hotels etc. If 
the assets were to be treated as plant 
only the general rate of 7 per cent. 
would be applicable. The definition of 
“plant”? must necessarily, therefore, 
be the same whether it be for claiming 
depreciation under section 10 (2) (vi) or 
for development rebate under section 
10 (2) (vi-b). Ithas also been suggested 
that the primary meaning of the word 
‘‘plant” has connection with mechanical 
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or industrial business Or manufacture 
of finished goods from raw goods and 
that sanitary and pipe-line fittings could 
not possibly satisfy those conditions. 


5. Now it is well settled that where the 
’ definition of a word has not been given, 
it must be construed in its popular sense 
if it is a word of every day use. Popular 
sense means ‘‘ that sense which people 
conversant with the subject-matter with 
which the statute is dealing, would attri- 
bute toit. In the present case, section 
10 (5) enlarges the definition of the word 
-¢© plant” by including in it the words 
which have already been mentioned 
before. The very fact that even books 
have been included shows that the 
meaning intended to be given to ‘* plant” 
is wide. The word ‘‘ includes ” is often 
used in interpretation clauses in order 
to enlarge the meaning of the words or 
phrases occurring in the hody of the 
& statute”. When it is so used, these 
words and phrases must be construed as 
comprehending not only such things as 
theysignify according to their nature 
and import but also those things which 
the interpretation clause declares that 
they shallinclude. The word ‘‘include” 
is also susceptible of other constructions 
which it is unnecessary tO go into. 


6. The case—F. Lyons & Company Limited 
y. Attorney-General! —relied upon by the 
learned Counsel for the appellant apart 
from being distinguishable hardly sup- 
ports the contention of the appellant. 
In that case, it was held that electric 
lamps and fittings in a teashop were not 
part of the apparatus used for carrying 
on the business but were part of the setting 
in which the business was carried on, 
and, therefore, were not ‘‘plant’’, within 
the meaning of certain provisions of the 
War Damage Act, 1943. It was ob- 
served at page 286 “if these articles are 
plant, it can only be by reason that they 
are found on premises exclusively devoted 
to trade purposes. Trade plant alone 
need be considered’’. The meaning of 
‘‘plant” as given in Yarmouth v. France, 
was accepted as correct. According to 
that meaning ‘‘plant” includes whatever 
apparatus Or instruments are used by a 
businessman in carrying on his busi- 
ness. In our judgment, the more appo- 


1. EA 1 Ch. 281. 
2. (1887) 19 Q.B. 647. 
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site decision is that ofthe Court of Appeal 
in Farrold (Inspector of Taxes) v. fohn Good 
& Sons Lid.1. There the nature of the 
assessee’s business required that its office 
accommodation should be capable ofsub- 
division into a number of rooms varying 
in size etc. according to the requirements 
from time to time of the agencies which 
it carried on. The office accommoda- 
tion consisted of a large open floor space 
in which partitions could be erected 
so as tO sub-divide the floor space into a 
number of rooms of any size. Certain 
partitions were made which were screw- 
ed tothe floor and ceiling only and could 
be easily moved if it was desired to alter 
the size or number of the rooms. The 

uestion was whether these partitions were 
“plant” within sections 279 and 280 of the 
English Income Tax Act, 1952 so as to 
entitle the company to allowances under 
those sections. There the material words 
in the statute were ‘* where the person 
carrying on a trade in any year Of assess- 
ment has incurred expenditure on the 
provision of machinery or plant for the 
purposes Of the trade”. It was held that 
the partitions were ‘* plant” as they were 
used in the carrying Out of the company’s 
trade or business. Donovan, L.J., held 
that the partitions were usedeto enable 
the trader to cope with the vicissitudes of 
the business as it increased and diminish- 
ed and relied on the finding of the Gom- 
missioners that the flexibility of accom- 
modation which the partitions provided 
was a commercial neces7ity for the com- 
pany. Further illustrations were given 
ofassets which would fall within the mean- 
ing of *‘ plant”. The heating ‘installa- 
tion of a building may be passive in the 
sense that it involves no moving machi- 
nery, but few would deny it the name of 
s‘ plant”. The same thing could, no 
doubt be said of many air-conditioning 
and water-softening installations.”’ 


7, It cannot be denied that the business of 
a hotelier is carried on by adapting a 
building Or premises in a suitable way 
to be used as a residential hotel where 
visitors come and stay and where there is 
arrangement for meals and other ameni- 
ties are provided for their comfort and 
convenience. To have sanitary fittings 
etc. in a bath room is one of the essential 
amenities or conveniences which are 





1. (1963) 1 W.LR. 214. 
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normally provided in any good hotel, in 
the present times. If the partitions in 
Farrold’s case1, could be treated as having 
been used for the purpose of the business 
of the trader, it is incomprehensible how 
sanitary fittings can be said to-have no 
connection with the business of the 
hotelier. He can reasonably expect to get 
more customers and earn larger profit by 
charging higher rates forthe use of rooms 
if the bath rooms have sanitary fittings and 
similar amenities. We are unable to see 
how the sanitary fittings in the bath 
rooms in a hotel will not be ‘* plant” 
within section 10(vi) (b) read with sec- 
tion 10 (5) when it is quite clear that the 
intention of the Legislature was tO give 
it a wide meaning and that is why, arti- 
cles like books and surgical instruments 
were expressly included in the definition 
of **plant’?. In decided cases, the High 
Courts have rightly understood the mean- 
ing of the term ‘‘ plant ” in a wide sense. 
(See Commissioner of Income-tax, Uttar 
Pradesh v. Indian Turpentine and Rosin Go. 
Lid.?.) 


3. Ifthe dictionary meaning of the word 
‘c plant ”? were to be taken into considera- 
tion on the principle that the literal 
construction of a statute must be adhered 
to unless the context renders it plain that 
such ‘a construction cannot be put on the 
words in question—this is what is stated 
in Webster’s Third New International 
Dictionary — 


‘Land, buildings, machinery, appa- 
ratus, and fixtures employed in 
carrying on trade or other industrial 
business,....”° 


It is, however, unnecessary to dwell 
more on the dictionary meaning because 
looking to the provisions of the Act, we 
are satisfied that the assets in question 
were required by the nature of the hotel 
business which the assessee was carrying 
on, They were not merely apart of the 
setting in which hotel business was being 
carried on. 


9. The High Court was right in not 
accepting the reasoning of the Tribunal 
„based on the rates relating to depreciation 
under section 10 (2) (vi) and the assessee 
having claimed that the sanitary and pipe- 
line fittings fell within the meaning of 





J. (1963) 1 W.L.R. 214, 
2. (1970) 75 LT.R. 533. 
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“furniture and fittings” inrule 8 (2) of the 
Rules. It has been rightly observed that 
the Rules were meant only for the pur- 
pose ofcarrying out the provisions of the 
Act and they could not take away what 
was conferred by the Act or whittle down 
its effect. If the assessee had claimed 
higher depreciation allowance that would 
not detract from the meaning of the 
word, ‘‘ plant” in clause (vi-b) of section 
10 (2). 

10. In the result, this appeal fails and it 
is dismissed with costs. 


T.K.K, Appeal dismissed. 





THE SUPREME COURT OF INDIA: 
(Civil Appellate Jurisdiction.) 


Present :—S. M. Sikri, C. F., F- M. Shelat, 
f D. Dua, H. R. Khanna and G. K. Malter, 
J. 


Danthuluri Ramaraju and others 
.. Appellants" 
y. 

The State of Andhra Pradesh and 
another Respondents, 
and 
A. V. Bhaskara Rao and others 

Petitioners 
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The State of Andhra Pradesh and 
another Respondents. 


(A) Andhra Pradesh (Krishna and Godavari 
Delta Area) Drainage Cess Act (XI of 1968)— 
Drainage scheme—Levy of cess ai uniform 
rate in a division —Principle of equality not 
violated—Provisions of the Act are not violative 
of Article 14 of the Constitution ef India, 


The rate of cess prescribed for each divi- 
sion under S. 3 of the Andhra Pradesh- 
(Krishna and Godavari Delta Area) Drai- 
nage cess Act has a rational neXuswith the 
object of the Act andis based onintelligi- 
ble differentia. The object of the Act is to 
raise funds for the implementation of 
schemes to secure protection of the lands 








* C.A. No. 223 of 1970 and 
W.P. No. 251 of 1971. 16th December, 1971. 
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in the deltaic area from ravages of the 
floods. Asthe Act is designed to benefit 
the laid in the divisions of the deltaic 
aréa,the levy of cess at a uniform rate for 
each acre of the land in a division can- 
not be considered to oftend the principle 
of equality. The floods strike equally 
ajl lands in the area and make no dis- 
crimination so far as the quality and 
productive capacity of those lands 
are concerned, In the circumstances, 
it appears to be just 2nd reasonable that 
each acre in a division should bear 
equal burden of the amount which is 
sought to be raised to fight the danger 
of floods and provide for an efficient sys- 
tem of drainage. Further, as the cost of 
drainage scheme varies in the different 
divisions, the rate of cess has been fixed 
at different rates for the divisions keeping 
in view the cost of drainage scheme in 
each division, The differential in the 
cost Of drainage schemes for the four 
divisions, in Our opinion, has been pro- 
perly reflected in the varying rates of cess 
for each division, [Para. 22.] 


The fact that on account of topogra- 
phica]l situation some land owners get 
greater benefit of the drainage 
scheme because Of their Jands being more 
prone to damage by floods is a fortui- 
tOus circumstance and the same would 
not bea valid ground for striking down 
the impugned legislation, 


[Paras. 34 and 36.] 


The Act contains sufficient guidelines 
for the fixation of the rate of cess and 
there is also enough material on record 
tO justify a uniform rate of cess for each 
acre Of land in a division of the deltaic 
area, TheimpOsition of tax on land for 
raising general revenue is substantially 
different from the levy of cess for imple- 
mentation Of a drainage scheme for the 
benefit of lands in an area and the prin- 
ciples applicable in one case could not 
necessarily hold good in the other, 


[Para, 28.] 


(B) Andhra Pradesh (Krishna and Godavari 
Delta Area) Drainage Gess Aci (XI of 1968), 
section J—Right of appeal is not illusory. 


The matters which can be agitated in 
appeal may relate io the area for which 
the cess is levied or the Ownership of 
that area. The fact that no discretion 
is given to the appellate authority to de- 
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termine the rate Of cess would not in- 
troduce an infirmity or make the right 
Of appeal to be illusory. [Para. 37.]} 


(C) Andhra Pradesh (Krishna and Goda- 
vari Delia Area) Drainage Cess Act (XI 
of 1968), section 3—Absence of minimum 
limit—Statule not vitiated, 


Where the legislature has merely pres- 
cribed the maximum rate at which cess 
may be levied and the precise rate of 
cess is left tothe Government. The 
absence of a minimum limit does not 
vitiate the taxing statute. [Para. 39.}' 


Dr. L. M. Singhvi, Senior Advocate 
(Krovidi Narasimhan, S. K. Dhingra and 
A, Subba Rao, Advocates, with him), for 
Appellants (In W. P. No, 251 of 1971). 


K.R. Chaudhuri and K. Rajendra Chowdhary, 
Advocates, for Petitioners. 


P, Ram Reddy, Senior Advocate (P. Para- 
meskwara Rao, Advocates, with him), for 
Respondents (In both the matters). 


The Judgment of the Court was delivered. 
by 

Khanna, J.—The vires of the Andhra 
Pradesh (Krishna and Godavari Delta 
Area) Drainage Cess Act e(XI of 
1968), hereinafter referred to as 
the Act, has been challenged in Civil 
Appeal No, 223 of 1970 as well as in 
Writ Petition No, 251 of 1971. Civil Ap. 
peal No, 223 has been filed on a certificate 
granted by the Andhra Pradesh High 
Court against the judgment of 
that Ccurt whereby the petition under 
Article 226 of the Constitution of India 
presented on behalf of the eight appellants 
to assail the vires of the Act was dismis- 
sed at the stage of admission. Writ Peti- 
tion No, 251 of 1971 has been filed by 
434 petitioners. The respondents in the 
appeal arethe State of Andhra Pradesh 
and the Collector of West Godavari 
District while those in the writ petition 
are the State of Andhra Pradesh and 
the Collector of Krishna District. 


2. The appellants in the civil appeal 
belong to different Taluks of the West 


Godavari District and Own extensive 
areas Of land in that district. As such, 
theyareliable to pay land revenue. 


Petitioners Nos, | to 38in the writ peti- 
tion are residents Of Tenneru within the 
area Of Vijayawada Taluk. They own 


1) 


about 500 acres of land in and around 
that village. The rest of the petitioners 
are residents Of different villages in 
Krishna district and own an area of 
about 4,000 acres in that district. 


3. As the petition under Article 226 
of the Constitution of India which is the 
subject of civil appeal was dismissed 
at the stage of admission, no affidavit 
on behalf of the respondents was filed 
in the High Court. The respondents 
were consequently permitted to file an 
affidavit in this Court. Affidavit of 
Shri D, Venkatadri, Assistant Secretary, 
Government of Andhra Pradesh was 
thereafter filed on behalf of the respon- 
dents. A more detailed supplementary 
affidavit of Shri Venkatadri has also 
been filedon behalf of the respondents 
and the same officer has filed his 
affidavitin opposition to the petition under 
Article 32 ofthe Constitution. 


4. Before dealing with the different 
provisions of the Act and the contentions 
advanced, it would be apposite to re- 
produce the Statement of Objects and 
Reasons of the Bill fer the purpose of 
understanding ihe historical background 
andthe antecedent state ofaffairs leading 
up to the impugned legislation, The 
Statement of Objects and Reasons reads 
as under :— 


“The coastal districts of East Godavari, 
West Godavari, Krishna and Guntur 
are being subjected to floods every year 
which cause immense damage to 
crops as well as private properties be- 
sides disrupting rail and road com- 
municiation for considerable periods 
in the year, The intensity of the 
floods which occurred in 1953, 1962 
and 1964 have highlightcdthe need 
for immediate action for solving this 
recurring problem and to suggest 
remedial measures for mitigating or 
avoiding in future the damage to 
crops and property in the area on 
account Of similar floods. The Com- 
mittee after having an extensive tour 
in the area, made some recommenda- 
tions for improving al] the drains in 
the delta area of the Krishna and 
Godavari rivers and also formation of 
flood moderating reservoirs across Bud- 
ameru, Yerrakalva, Tammileru etc. 
Thetotal cost of allthe drain improve- 
ment schemes as well as the flood 
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moderating reservoirs as recommended. 
by the Expert Committee „is esti- 
mated roughly to be Rs. 27 crores. 
It is considered that it might be neces- 
sary to undertake in the delta area not 
only the scheme and works suggested 
by the Expert Committee but also 
some Other schemes and works for the 
purpose in view. The actual cost of 
all the schemes and works required. 
to be undertaken in the delta area is 
likely to exceed the cost, as estimated 
above. In view of the present 
difficult ways and means position, 
it is not possible to provide the neces- 
sary funds required for the purpose 
either under the flood control sector 
or under the irrigation sector of the 
State. It is therefore, considered. 
necessary tO levy a drainage cess 
on all the lands comprised within each 
of the divisions in the delta of the 
Krishna and Godavari rivers, for a 
period Of six years, at arate not ex- 
ceeding rupees ten per acre per annum 
in respect of lands in the Godavari 
eastern deltaic division and Godavari 
Central deltaic division, rupees twenty- 
five per acre per annum in respect of 
lands in the division comprising 
the Godavari western deltaic division 
andthe Krishna eastern and Krishna 
Central deltaic divisions and at Rs. 15 
per acre per annum in respect of lands 
in the Krishna western deltaic 
division, 

Itis also proposed 10 constitute the 
proceeds of the drainage cess into a 
separate fund and to establish a Board. 
to administer the said Fund and to 
apply the proceeds of the drainage 
cess derived in a division towards meet- 
ing the cost of drainage schemes under-. 
taken in that division, 


This Bil] is intended to give effect 10- 
the above objects.” 


5. The Act came into force on 20th 
December, 1968. It applies to all the 
Jands comprised within the delta areas 
of Krishna and Godavari rivers in the 
State of Andhra Pradesh. According 
to the preamble of the Act, it is ‘an Act 
to provide for the levy and collection of 
drainage cess on al] lands comprised 
within the delta area of the Krishna 
and Godavari rivers in the State of 
Andhra Pradesh for the purpose of 
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taising funds to meet the expenses in- 
curred on drainage schemes undertaken 
in the said delta area and for matters 
connected therewith. Section 2 of 
the Act contains various definitions, 
** Board’? has been defined in Clause 
(a) to mean the Krishna and Godavari 
Delta Drainage Board established under 
section 7 of the Act. ‘‘ Delta area ” 
according to Clause (c) means the area 
comprising the lands in the delias of 
Krishna and Godavari rivers, irrigated 
whether by flow or lift, under the net work 
of canals taking off from the barrage, 
near Vijayawada on the Krishna river 
andthe anicut near Dowlaishwaram on 
the Godavari river. ‘‘ Division” has 
been defined in Clause (d)10 mean any 
of the following divisions in the delta 
area, namely :— l 


(i) the Godavari eastern delta ; 
(ii) the Godavari centra] delta ; 


(iii) the area comprising the Godavari 
~western delta, the Krishna eastern delta 
and the Krishna Central delta ; 


(iv) the Krishna western delta ; 


According to Clause (e), ‘‘ drainage 
cess’? means the tax leviable and co]. 
Jectable under section 3, Clause (f) 
«defines ‘‘ drainage scheme” as under : 


‘ (f) drainage scheme means any 
scheme for the improvement of drains 
‘in the delta area and for the formation 
of flood moderating reservoirs in the 
upland areas across the rivers and streams 
flowing into the delta area and includes 
any scheme relating to the following 
works inthe delta area which are owned 
‘or controlled by the Government or con- 
structed Or maintained by them and not 
handed over tO any person :— 


(i) channels, whether natura] or arti- 
ficia], for the discharge of waste Or surplus 
water, and escape channels from an irri- 
‘gation work, together with dams, em- 
bankments, weirs, sluices, groynes, 
pumping sets and other works connected 
with or auxiliary to all such channels : 


(ii) all works for the protection of 
jands from floods or from erosion. 


Explanation —For the purpose of this 
clause, any part or stage of a scheme 
‘shall be deemed to be a ‘‘ Scheme”, 


THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) 


[1973 


‘‘ Government’? according to clause (g) 
means the State Government, while 
‘land’? has been defined in clause (A) 
tO mean wet or dry Jand. Clause (7) 
defines ‘‘ owner ’’ in relation to any land 
as meaning the person liable to pay 
the land revenue due on the land and 
includes a ryot having a permanent right 
of occupancy within the meaning of the 
Andhra Pradesh (Andhra Area) Estates 
Land Act, 1908. According to the ex- 
planation to that clause, the expression 
‘* person liable to pay the public revenue ”’ 
in relation to any landin respect of which 
no public revenue is payable means the 
person who would have been liable 
to pay public revenue had it been pay- 
able on such jand. 


6. Section 3 of the Act deals with the 
levy and collection of drainage cess. 
According to sub-section (1) of the section 
there shall be levied and collected by the 
Government, for a period of six years 
from the date of the commencement of 
the Act, as a drainage cess on every land 
in the delta area comprised within a 
division specified in column (2) of the 
Schedule, for the purposes of this Act in 
that division, a tax at such rate per acre 
per annum, not exceeding the rate speci- 
fied in the corresponding entry 372 column 
(3) thereof, as the Government may, by 
notification, specify in respect of that 
division, According 10 sub-section (3) 
of that section, the drainage cess leviable 
under the section on any Jand shal] be 
payable by the owner of such land while 
according to sub-section (2) nothing in 
sub-section (1) shall prevent the Govern- 
ment from levying and collecting at any 
time after the expiration of the period of 
six years the drainage cess Or any arrears 
pertaining thereto, which is leviable or 


- collectable during the said period of six 


years. The Schedule referred to in the 
section fixes the maximum rate at which 
drainage cess may be collected and accor- 
ding to it the maximum rate shall 
be Rs. 10 per acre per annum for the 
Godavari eastern delta, and the Godavari 
central delta, Rs. 20 per acre per 
annum for the area comprising the Goda- 
vari western delta, Krishna eastern delta 
and the Krishna central delta and 
Rs. 15 per acre per annum for the Krishna 
western delta, 


7. Section 4 of the Act gives the proce- 
dure to be followed before levying drain- 


a) 


age cess.. According to this section, the 
Collector before levying the cessin respect 
Of any land, shall cause a notice to be 
served on the owner of the land, requir- 
ing him to maké payment of the amount 
‘of the drainage cess within 45 days of the 
Service Of the notice. Section 5 gives a 
right of appeal to the person aggrieved 
iby the levy of the drainage cess, while 
section 6 makes provision for order in 
revision by the Government, Sedation 7 
provides for the establishment of the 
Krishna and Godavari Delta Drainage 
Board. Provision for the constitution of 
the proceeds of the drainage cess into a 
fund and its administration and applica- 


#10N is made in section 8 which reads as 


under : 


‘8. (1) The proceeds of the drainage 
cess levied and collected under this Act, 
reduced by the cost of collection as de- 
termined by the Government, shal] after 
due appropriation made by the State 
Legislature by law, be constituted into 
a fund to be called the ‘‘Krishna and 
Godavari Delta Drainage Cess Fund.” 


(2) In addition to the proceeds referred 
to im sub-section (1), any moneys 
received from the State of Central 
_-Govetnment or any other source for 
the purposes of this Act, shall be credit- 
ed to the Fund, 


(3) The Fund shall vest in, and be 
administered by the Board in such 
manner as may be prescribed. 


{4) The Fund, in so far asit relates to 
the proceeds of the drainage cess levied 
and collected in a division, shal] be 
applied. towards meeting the cost of 
the drainage schemes which the Board 
may, with the concurrence of the 
Government, undertake in that division 
The expenses of the Board and its 
‘Committees shal] also be met out of 
the Fund : 


Provided that it shall not be neces- 
‘sary to obtain the concurrence of the 
Government as aforesaid in respect 
‘Of such class of drainage scheme as 
may be prescribed : 


Provided further that the expenditure 
incurred by the Board for any purpose 
common to all or any of the divisions 
shall be apportioned among the divi- 
sions concerned in such manner as may 
be prescribed,” 
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According to section 9, the drainage cess 
payable under the Act by an Owner in 
respect of any land shall be deemed to be 
public revenue due upon the said land 
and the provisions of the Andhra Pradesh 
Revenue Recovery Act, 1864, shall 
apply. Section 10 gives power to the 
Government to fix instalments for pay- 
ment Of drainage cess while section 11 
empowers the Government to grant 
exemption or make reduction in case of 
undue hardship on account of unseen 
calamity Or any Other reasonable cause 
to an Owner Or class of owners of land. 
Section 12 pertains to the bar of jurisdic- 
tion of civil Courts in respect of matters 
falling within the scope of the authorities 
acting under the Act. According to 
section 13, the provisions of the Andhra 
Pradesh Irrigation (Levy of Betterment 
Contribution and Advance Betterment 
Contribution) Act, 1955 in so far as they 
relate to drainage work, shall not apply 
to any drainage scheme under the Act. 
Section 14 gives powers to the Govern- 
ment tO give directions to the Board. 
Rules under the Act are made by the 
Government under section 15 of the Act 
for carrying Out al] or any of the pur- 
poses of the Act. 


8. The Krishna and Godavari Delta 
Drainage Board Cess Fund Rules made 
under section 15 of the Act were issued in 
April, 1969. Itis not necessary to refer 
tO the different rules, For our purposes 
it would suffice to reproduce clauses (1) 
to (3) of Rule 21 as under : 


‘*(1) The drainage cess shall be col- 
Jected along with the land revenue and 
credited to“ M.H. IX-Land Reve- 
nues”. Subject to the provision under 
sub-section (1) of section 8 at the end 
of each financial year, an equivalent 
amount shal] be transferred to the 
Krishna and Godavari drainage cess 
fund account by debit to ‘9, Land 
Revenue ”. 


(2) The expenditure on the drainage 
schemes shall be debited to the appro- 
priate head of account within the Con- 
solidated Fund of the State, either 
in the revenue Or capital head accord- 
ing to the expenditure falling under 
revenue or capital head and at the end 
of each financial year, an equivalent 
amount shall be transferred from the 
Krishna and Godavari Drainage Cess 
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Fund account to the concerned head 
by means ofa deduct entry. 


(3) The expenditure incurred by the 
° Board for purposes common to all or 
any of the divisions, like the establish- 
ment, tools and plants, shall be appor- 
tioned among the divisions concerned 
as far as possible in the proportion in 
which the expenditure is incurred on 
the drainage schemes in these respec- 
tive divisions,”’ 


9. Following notification was issued on 
17th/20th December, 1968 under sub- 
section (1) of section 3 of the Act: 


Sl. No. Name of the division. 
(1) (2) 
l. The Godavari Eastern Delta 
2. The Godavari Central Delta 
3. The area comprising the Goda- 


vari Western Delta, the Kri- 

shna Eastern Delta and the 

Krishna Central Delta. 
Krishna Western 


4, The Delta 


10. The High Court while dismissing 
the appellants’ writ petition repelled the 


contention that the provisions of the 
Act were violative of Article 14 of the 


Constitution and that the cess levied by . 


the Act was a fee and not a tax, Like- 
wise, the argument put forth on behalf 
of the appellants that the State Legisla- 
ture was not competent to levy drainage 
cess and there were no effective provi- 
sions for appeal and revision did not 
find favour with the High Court. 


11. In appeal Dr. Singhvi on behalf of 
the appellants has challenged the vires 
of the provisions of the Act on three 
grounds, Itis urged in the first instance 
that the provisions of the Act are violative 
of Article 14 ofthe Constitution, Second- 
ly, according to the learned Counsel, 
the right of appeal provided by section 5 
of the Act is illusory. Lastly, it is sub- 
mitted, thereis excessive delegation of the 
legislative function inasmuch as no mini- 
mum rate Of the cess has been prescribed. 
The grounds that drainage cess amounted 
to fee and that the State Legislature was 
not competent to enact the Act have not 
been pressed in appeal, 
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‘‘ In exercise Of the powers conferred. 
by sub-section (1) ofsection 3 of Andhra 
Pradesh (Krishna and Godavari Delta. 
Area) Drainage Cess Act, 1968 (Andhra. 
Pradesh Act XI of 1968), the Governor 
of Andhra Pradesh hereby specifies. 
in column (3) of the Table below in. 
respect of the division mentioned in. 
column (2) thereof, the rate of tax 
per acre per annum that shall be levied. 
and collected by the Government for 
the first year commencing on the 20th: 
December, 1968 (date of commence-. 
ment of the Act) as drainage cess on 
every land in the delta area comprised. 
within the said division :— 


Rate of drainage cess 
leviable and collectable. 





Rs. 10 
Rs, 10 
Rs, 20 


per acre per annum, 
per acre per annum, 
per acre per annum, 


Rs, 15 per acre per annum, 


12. In the writ petition under Article 
32 of the Constitution, Mr. Chowdhury 
on behalf of the petitioners, has adopted. 
the contentions advanced by Dr. Singhvi.. 


13. The above contentions have been 
controverted by Mr. Reddy on behalf of 
the respondents and according to him,. 
the provisions of the Act suffer from no 
legal or constitutional infirmity. 


14. Before dealing with the question 
as tO whether there has been an infringe-- 
ment of Article 14 of the Constitution,. 
we may mention that the material on 
record shows that the State of Andhra 
Pradesh is one of the major rice producing, 
States in the country. The Krishna-- 
Godavari Delta area has most fertile lands 
and paddy crop is raised thereon at an. 
extensive scale. The Krishna-Godavari 
Delta System provides irrigation facilities 
primarily for paddy crop over an ayacut 
area Of about 22 lakh acres annually in 
the coasta] districts of Guntur, Krishna, 
West and East Godavari. The irrigated. 
Jandsin the above delta system are subject 
to frequent floods and drainage congestion 
resulting in heavy loss of crores of rupees 
per annum because of the damage to the: 


J] 


crops. The floods are caused mainly by 
rivers like Budameru, Thammileru and 
‘Yerrakalva. Apart from causing damage 
to crops, the floods disrupt rail and 
road cOmmunications for long periods. 
Plans for ameliorating the situation were 
under consideration for nearly half a 
century. The floods of 1964 highlighted 
the need for immediate action for solving 
the recurring problem. The Govern- 
ment of Indiain the Ministry of Irrigation 
and Power as per resOlution, dated 9th 
October, 1964 constituted an Expert 
Committee under the Chairmanship of 
Shri A.C. Mitra, Engineer-in-Chief, 
Uttar Pradesh for suggesting a compre- 
hensive plan for controlling the floods. 
The terms of reference of the Committee 
were : 


‘* (i) To suggest a comprehensive plan 
for control of floods in the coastal 
rivers jike Budameru, Thammileru and 
Yerrakalva by construction of deten- 
tion reservoirs or by diversion into 
adjoining valley or any other methods. 


(ii) To consider and recommend pro- 
posals for ]owering the flood level of 
Kolleru Jake either by improving the 
outfall channel Upputeru or by pump- 
ing er by both. 


(iii) To consider and recommend pro- 
posals for improving the drainage 
system in the area and ; 


(iv) Any other recommendation that 
the Committee desires to make for pre- 
vention of floods and inundation,” 


The Committee in its report submitted 
in January, 1966 suggested various mea- 
sures and schemes for tackling the pro- 
blem of floods and drainage. The Com- 
mittee noted that most of the existing 
drains were smal] in size and short in 
length. One of the recommendations of 
the Committee was that the aforesaid 
‘drains should be improved by deepening 
and widening them to suitable sections, 
Recommendation was also made that “ al] 
drains should be brought to their design 
section and maintainedin that condition,” 


15. The execution of the schemes and 
implementation of the measures suggest- 
ed by the Mitra Committee along with 
other drainage schemes as might be 
found necessary after detailed investiga- 


tion involved an expenditure of several . 
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crores Ofrupees. As the financia] resour- 
ces Of the Andhra Pradesh Government 
were already over-strained, .hé Govern- 
ment had to think of other measures for 
raising the necessary funds. The matter 
was thereafter discussed with the re- 
presentatives of the people belonging to 
the area and a proposal was adopted for 
collection of a drainage cess for tackling 
the problem of floods and drainage in the 
Krishna-Godavari Delta. The Estimates 
Committee of the Andhra Pradesh Legis- 
lative Assembly in its report also recog- 
nised the need for solving the problem of 
drainage in the area and observed that 
the amount of drainage cess collected 
should be kept separate. The Bil] which 
formed the basis of the Act was there- 
after introduced in the Andhra Pradesh 
Legislative Assembly in June, 1968. 


16. The affidavit filed on behalf of the 
respondents shows that the floods and 
drainage problems of al] the lands in the 
delta area were not similar or of equal 
magnitude. As such, the need for im- 
proving the existing drainage works and 
constructing new works for the control 
of floods and drainage problems varied 
considerably from one part of the delta 
area to Other. This fact resultedin differ- 
ence in the magnitude of the proposed 
work and the estimated expenditure for 
One part Of the delta area and those for 
the other. It was, therefore, considered 
unjust and irrational to treat the entire 
delta areaas a single unit and collect 
drainage cess at a uniform rate from all 
the lands. The whole delta area was 
consequently divided into four compact 
and contiguous units which were termed 
“divisions > by broadly adopting the 
following criteria : 


l. The geographical features of the area; 


2. The drainage characteristics and the 
unity of drainage system, or systems in 
the area; 


3. The extent of improvement needed 
in the existing flood control and drai nage 
work in the area and their estimated 
expenditure ; and 


4, The need to construct further flood 
contro] and drainage works in the area 
and their estimated expenditure. 


The four divisions were : (i) Godavari 
Eastern Delta ; (ii) the Godavari Central 
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Delta ; (iii) the area comprising the 
Godavari Western Delta, Krishna Eastern 
Delta @nd the Krishna Central Delat 
and (iv) Krishna Western Delta. 


"17. The above division of the delta area 
into four units was in accordance with 
the findings of ihe Mitra Committee. 
It was also felt that in view Of the nature 
of floods and the drainage problems, the 
unity of the existing drainage systems, 
the geographical situation and the bene. 
fits likely 10 be derived from the improve- 
ments proposed, it would be neither desir- 
able nor technically feasible to further 
sub-divide any of the above divisions 
into smaller units, On account of the 
difference in the nature of problems and 
the needs Ofimprovement requiring differ- 
ent scales Of expenditure in each division, 
it was decided that the levy of drainage 
cess on the lands in each division should 
vary in rate in accordance with the esti- 
mated expenditure for drainage work in 
that division, The Chief Engineer of 
Andhra Pradesh expressed the view that 
the proposed flood control and drainage 
schemes could beimplementedin a period 
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Of six tO seven years if adequate financial 
resOurces, including foreign exchange 
for the required dredging equipment, 
were made available. It was after taking 
intO account the quantum of expenditure 
on the schemes proposed and the irrigated 
area which would be benefited as a result 
of those schemes in each division and also 
keeping in view the fact that the period. 
of collection of drainage cess was six 
years that the State Legislature provided 
the rates of drainage cess per acre per 
annum for the four divisions, Originally 
in the Bill as introduced in the Legisla- 
ture a rate Of Rs, 25 per acre per annum 
was prescribed in respect of division 
comprising the Godavari Western. Delta, 
Krishna Eastern Delta and the Krishna 
Central Delta but the Legislature reduced. 
the rate for that division from Rs, 25 
to Rs, 20 per acre per annum, 


18. At the time the abovementioned 
Bill was introduced in the Legislature in 
July, 1968 the following estimate in 
tabular form of the various expenditures 
was given on behalf of the Government: 





S. No. Name of Division, Total esti- 
mated expendi- 
ture on 
schemes in 
lakhs Rs. 
l. Krishna.Western 
delta. 
2. Krishna Central 
Krishna Eastern and 
Godavari Western 
deltas 
1073 
3. Godavari Central 150 
delta 
4. Godavari Eastern 200 
Total 2923 





19. Itmay be noted that as against the 
total estimated expenditure of Rs, 2,923 
lakhs, the Government proposed to raise 
only a sum of Rs, 2,592 lakhs through 
collection of drainage cess Over a period 
of six years. The estimated expenditure, 


500 








Approximate Maximum Total maxi- 
Ayacut in rate of mun? amount 
acres. drainage cess of drainage 
per acre cess anticipat- 
per annum ed to be col- 
Rs. lected over 6 
years in 
lakh Rs. 
4,86,800 15 438 
1,25,500 
6,12,700 
4,90,000 
12,28,200 25 1,842 
2,00,000 10 120 
3,20,000 10 192 
22, 35,000 2,592 





according to the affidavit filed on behalf 
of the respondents, was expected to go up 
by 10 to 20 per cent. during the course 
Of six tO seven years Of the completion of 
the scheme. The total expenditure was 
thus expected to go up to Rs. 35 crores 


I) 


and the excess Over the anticipated col- 
lection amounting to about Rs. 9 crores 
would be borne by the State Government. 


20. As regards the argument about the 
infringement Of the equality clause em- 
bodied in article 14,1t may be mentioned 
that a taxing statuteis as much subject to 
article 14 as any Other statute. In the 
application, however, Of the principle 
embodied in that article, the Courts, in 
view Of the inherent complexity of fiscal 
adjustment of diverse elements, permit a 
larger discretion to the Legislature in the 
matter Of classificationso long asit adheres 
to the fundamental principles underlying 
the doctrine of equality. The power of 
the Legislature to classify is of ‘‘ wide 
range and flexibility ”, so ihat it can 
adjust its system Of taxation in all proper 
and reasonable ways, (See Khandige Sham 
Bhet v. Agricultural Income-tax Officer}, 
as well as the recent decision of this Court 
in Vivian Josep Ferreira v. Municipal Corfo- 
ration of Greater Bombay?). Willis in his 


Constitutional Law has summed up the - 


position as under on page 587 : 


‘A State does not have to tax every- 
- thing in Order to tax something, It is 
allowed to pick and choose districts, 
Objects, persons, methods and even 
rates for taxationifit does so reasonably 
The Supreme Court has been 
practical and has permitted a very wide 
latitude in classification for taxation,” 


The above principle was approved by 
this Court in East India Tobacco Co. v. 
State of Andhra Pradesh? and Twyford Tea 
Co., Lid. v. State of Kerala*, It was also 
Observed in the last mentioned case that 
tle burdenis on a person complaining of 
discrimination and, for this purpose, it is 


necessary tO prove not possible inequality - 


but hostile unequal treatment. 


21, The modern trend in all progressive 
countries is towards establishment of a 
welfare State, and with this end in view, 
the State has to prepare plans and devise 
beneficient schemes for the good of the 
common people. The implementation 
of those plans and schemes entails colossal 








1. (1963) 3 S.C.R. 809 : (1963) 1 S.C.J. 140: 
A.LR. 1963 S.C. 591. 

2. W.P. No. 187 of 1970 decided on 4th 
November, 1971 oe 

3. (1963)1 S.C.R. 404: A.LR. 1962 S.C. 1733. 

4. (1970) 3 S.C.R. 383 : (1970) 2S.C.J. 498: 
A.I.R. 1970 S.C. 1133. 
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expenditure. The State has consequent- 
ly to tap various sOurces for augmenting 
its income and raising the revenue. 
Taxes are levied for this purpose, and the 
State is given a wide range Of choice fot 
the purpose of taxation, It is axiomatic 
that different situations call for different 
fiscal measures, The State is presumed 
to know the requirements Of the situation 
and act accordingly, No rigidity being 
possible, it is difficult to apply any set 
formula. Much greater latitude and dis- 
cretion has, therefore, to be allowed to 
-the State for the purpose Of taxation in 
the context of Article 14 of the Constitu- 
tion, 


22. Dr. Singhvi on behalf of the appel- 
Jants has referred 10 the fact that thereisa 
flat and uniform rate Of cess for each acre 
in respect Of al] lands in a division irres- 
pective ofthe quality and productive capa- 
city Of the Jand. Itis urged that a flat 
and uniform rate for all landsin a division 


‘results in inequality and is violative of 


Article 14, It this connection, we find 
that the materia] on record, to which 
reference has been made earlier, shows 
that the rate of cess prescribed for each 
division has a rational nexus with the. 
Object Of the Act and is based on intelli - 
gible differentia, The objéct of the Act 
is tO raise funds for the implementation 
of schemes tO secure protection of the 
lands in the deltaic area from ravages of 
the floods. As the Act is designed tof 
benefit the Jand in the divisions of the 
deltaic area, the levy of cess at uniform 
rate for each acre Of the land in a divi- 
sion cannot be considered to offend the 
principle of equality. The floods 
strike equally all jands in the area and 
make no disCrimination so far as thet 
quality and productive capacity of those 
Jands are concerned, In the circum- 
stances, it appears tO be just and reason. 
able that each acre in a division should} 
bear equa] burden of the amount which 
is sought to be raised to fight the danger 
of floods and provide for an efficient} 
system Of drainage, Further, as the cost} 
of drainage scheme varies in the different 
divisions, the rate Of cess has been fixed 
at different rates for the divisions keeping 
in view the cost Of drainage scheme in 
each division, The differential in the 
cost Of drainage schemes for the four 
divisions, in our Opinion, has been pro-} 


“46 


ifor each division, 

‘23. Reference has been made on behalf 
of the appellants, with a view to show 
ethat lack or classification in the matter 
‘Of tax can create inequality, to the follow- 
ing cases : 

Kunnathat Thaihunni Moopil Nair v. State 
of Kerala?, New Manek Chowk Spinning and 
Weaving Mills Co. Lid. v. Municipal Core 
poration of Ahmedabad?, State of Andhra 
Pradesh v. Nalla Raja Reddy®, State of 
Kerala v. Haji K. Kutty Nahat. 

24. In the case of K. T. Moopil Nairi, 
this Court considered the provisions of 
"Travancore Cochin Land Tax Act, 1955 
and found that all lands in the State of 
-whatever description were to be charged 
basic tax at uniform rate per acre irres- 
pective Of the quality of the land and the 
fact whether it yielded or was capable 
of yielding any income. 

25. Inthe case of Nalla Raja Redd;%, this 
Court held the provisions of Andhra 
Pradesh Land Revenue (Additional 
Assessment) and Cess Revision Act, 1962 
to be violative of Article 14. The said 
Act was passed to bring uniformity in 
assessment Of land revenue in the Telen- 
gana and Andhra areas of the State of 
Andhra Pradesh. An additional assess- 
ment at the rate of 75 per cent. of the 
yearly assessment was imposed on dry 
Jand and the total assessment was not 
to be less than 50 paise per acre. On 
wet land the additional assessment was tO 
be 100 per cent. for land irrigated from a 
Government source and 50 per cent,in 
case of Other wet lands, The minimum 
tota] demand was also prescribed. The 
Act was considered to be discriminatory 
as the minimum had no relation to the 
fertility Of the land, It was also found 
that the assessment was left to the arbit- 
rary discretion of an Officer without an 


[for reflected in the varying rates Of cess 
i 


Opportunity to question his findings, ` 


This case, as Observed in the later case of 
Turyford Tea Co. Lid V. State of Kerala® 
was peculiar to itself. 


—— 


1. (1961) 3 S.C.R. 77:(1961)2S.C.J. 269 : 
A.LR. 1961 S.C. 552. 

2. (1968) 1 S.C.J.332: (1967) 2 S.C.R. 679: 
ALR. 1967S.C, 1801. 

3. (1967) 2 S.C.J. 857: (1957) 3 S.C.R.28:' 
A.LR. 1967 S.C. 1448. 

4. (1969) 18.C.R. 645: (1969) 1S.C.J. 691: 


ALR, 1969 S.C. 378 
383: (1970) 2S.C.J. 498: 





5. (1970) 3S.C.R. 
A.LR.1970 S.C. 1133 
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26. In the cases of New Manek 
Chowk Spinning and Weaving Mills} and 
Haji K. Kutty Naha?, the question 
was one Of rating. What was held in 
ihose cases was that taking only the floor 
area Of a building as the basis for deter- 
mination of a tax was an arbitrary 
method when buildings had different 
rental values depending upon ihe nature 
of the construction and the purpose for 
which they were used. These facts were 
held 10 be vital in the rating of buildings. 
It is manifest that the principle involved 
in these cases has not much relevance for 
the present case. 


27. So far as the case of K. T. Moofil 
Nair®, is concerned, we find that the 
majority quoted with approval the follow- 
ing Observations of Das, C.J. in Ram 
Krishna Dalmia v. Justice S. R. Tendolkar*: 


‘In determining the question of the 
validity or otherwise of such a statute 
the Court will not strike down the Jaw 
Out of hand only because no classifica- 
tion appears On its face Or because a 
discretion is given 10 the Government 
to make the selection or classification 
but will go on to examine and ascertain 
if the statute has Jaid down any princi- 
ple or policy for the guidanée of the 
exercise Of discretion by the Govern- 
ment in the matter Of the selection or 
classification, After such scrutiny the 
Court will strike down the statute if it 
does net Jay down any principle or 
policy for guiding the exercise of dis- 
cretion by the Government in the 
matter of selection or classification, on 
the ground that the statute provides 
for the delegation of arbitrary and 
uncontrolled power to the Government 
sO as to enable it to discriminate bet- 
ween persons Or things similarly situate 
and that, therefore, the discrimination 
is inherent in the statute itself.’ | 


28. Keeping the above observations in 
view we find that in the present case the 
Act contains sufficient guidelines forthe 
fixation of the rate Of cess and there is also 
enough material on record to justify a 





1, (1967) 2S.C.R. 679: (1968) 1 S.C.J. 332: 
A.IR. 1957 S.C. 1801. 

2. (1969) 1S.C.R. 645: (1969) 1 S.C.J. 691: 
A.LR. 1969 S.C. 378. 

3. (1961) 3 S.C.R. 77: (1961) 2S.C.J. 269: 
ALR. 1961 S.C. 552, 

4. 1959 S.C.J. 147: A.LR. 1958 S.C. 538.. 
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iform rate of cess for each acre of land 
in a division of the deltaic area, The 
limposition of tax on land for raising 
[genera] revenue is substantially different 
from the levy of cess for implementation 
of a drainage. scheme for the benefit of 
lands in an area and the principles 
pplicable in the one case would not 
necessarily hold good in fhe other. 


29. Reference has then been made on 
behalf of theappellantstoan American 
case, Village of Norwood v. Ellen R. Baker}. 
In that case the Court considered special 
assessment uponan abutting property by 
the front door without taking special bene- 
fits into account for the entire cost and 
expenditure of Opening a street. It was 
held that the exaction from the owner of 
a private property Of the cost of public 
improvement in substantial excess of the 
special benefits accruing to him is to 
the extent of such excess a taking under 
the guise of taxation Of private property 
for public use without compensation, 
Perusal of that authority shows that the 
Court invoked the doctrine of due pro- 
cess of Jaw in arriving at the above 
conclusion, The aforesaid doctrine of 
due process of Jaw is not applicable to 
India and, as such, the appellants cannot 
derive much assistance from that autho. 
rity. Another American case referred to 
on behalf of the appellants is Kansas City 
Southern Railway Co. v. Road Improvement 
Dis. No. 6.2 The question involved 
in that case was whether a railway pro- 
perty in an area is subject to assessment 
to help Cost of constructing a loca] im- 
provement in the nature of a country 
highway. The Court observed : 


‘ Obviously, the railroad companies 
have not heen treated like individual 
Owners, and we think the disCrimina- 
tion so palpable and arbitrary as to 
amount to a denial of the equal protec- 
tion of the law. Benefits from local 
improvements must be estimated upon 
contiguous property according to some 
standard which will probably produce 
approximately correct general results. 
To say that 9.7 miles of railroad in a 
purely farming section, treated as an 
-aliquot part of the whole system, will 
receive benefits amounting to 67,900 
from the construction of 11,2 miles of 


I. (1898) 43 Law Ed. 443. 
2, (1921) 65 Law Ed. 1151. 
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gravel road seems wholly improbable, 
if not impossible, Classification, of 
cOurse, 1s permissible, but we can find 
no adequate reason for what has been 
attempted in the present case,’ « 


The question involved in the above case, 
in Our view, was materially different and, 
as such, the appellants cannot derive 
much assistance from it, also, 


30. It has also been argued on behalf 
of the appellants that their lands are not 
benefited by the proposed drainage 
schemes as those lands are not subject to 
floods. Reference in this context has 
been made to a statement which consti- 
tutes Appendix F to Vol. II of the report 
of the Mitra Committee wherein details 
are given Of the areas damaged by floods, 
According to that statement, the average 
area damaged in floods in Godavari 
Western Delta, to which the appellants 
belong, during the years 1955to 1964 was 
33,091 acres. The land on which cess is 
proposed to be levied in the Godavari 
Western Delta, according to the estimate 
in tablular form given on behalf of the 
State Government to the State Legislature 
in July 1968, measured 4,90,000 acres. 
Dr, Singhvi accordingly concludes that 
only 7 per cent. Of the land in Godavari 
Western Delta is to be benefited as a 
result Of the drainage scheme and that 
93 per cent, Of landowners in the Goda- 
vari Western Delia are being made to pay 
the cost of the scheme which would 
benefit 7 per cent. Of the Jands in that 
area. 


31. We are not impressed by the above 
contention, The floods have a vagary 
and caprice Of their own, anditis difficult 
to predicate about the behaviour of flood 
waters. The problem which arises in 
One year cannot afford a proper guidance 
for the following year because the dimen- 
sions Of the problem in the subsequent 
year may be hundredfold compared to 
those of the previous year. This is 
evident from the figures in the table relied 
upon by Dr. Singhvi. It would appear 
therefrom that in the year 1961 only 
1,149 acres of land in the Godavari 
Western Delta were damaged by floods, 
whilein the year 1959 the damage caused 
by the floods in that area covered 89,528 
acres Of land. The material on record 
further shows that during 1969 floods, 
an area Of as much as 3,69,395 acres out 
of a total of 4,90,000 acres, that is, about 
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75 per cent, of the area was damaged by 
floods in the Godavari Western Deita. 
It is, therefore, plain that we cannot 
stick to the average damage referred to 
*by Dr, Singhvi in considering the scheme 
of drainage. An effective system of 
drainage has in the very nature of things 
to make provision not only for a normal 
rainfall but also to meet those contin- 
gemcies as arise when there are unusual 
rains and heavy floods. It is indeed 
only then that the efficacy of a drainage 
system is proved, We also find it diffi- 
cult to accede to the submission made 
on behalf of the appellants that we should 
not takeinto account the figures of 
damage done in the 1969 floods. 


The proposed drainage scheme has to 
provide for years to come adequate safe- 
guards and protection against contin- 
gencies created by unusually heavy rains 
and floods. The fact that the impugned 
Act enacted in 1968 covered 4,90,000 
acres Of Jand in the Godavari Wesiern 
Delta shows, in the light of subsequent 
1969 floods, the foresight of the authors 
of the drainage scheme which is the 
subject of the impugned legislation, 


32. The appellants’ lands are admittedly 
irrigated in the deltaic area, The bene- 
fit to the appellants’ land, in the circum- 
stances, is implicit in the scheme of drain- 
age. Itis not disputed that proper drain- 
age is an essentia] concomitant Of an 
efficient system of irrigation. Without 
adequate drainage the irrigated land 
gradually loses its fertility, becomes saline 
and water logged. The following ex- 
tracts from the proceedings of the First 
Inter-Society Conference on Irrigation 
and Drainage would show the import- 
ance of drainage for irrigation : 


‘ Drainage is the removal of both 
excess water and salines from agricul- 
tural soils. Surface drainage is the 
removal of excess precipitation and 
irrigation wastes at the surface to pre- 
vent flooding and to minimise the more 
costly sub-surface drainage require- 
ments. Effiicient engineering designs 
of surface drains require only an under- 
standing of topographic conditions, 
pumping. Effective surface drainage 
is comparatively inexpensive and is 
essential tO permanence Of irrigation 
agriculture.” 
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33. The affidavit of Shri Venkatadrt 
shows that apart from prevention of 
damage tO crop by floods, the following 
indirect benefits are derived by irrigated 
land as a result Of drainage : 
‘¢(1) Facilitates early ploughing and 
planting, (2) lengthens the crop-grow- 
ing season, (3) provides more available 
soil moisture and plant food by in- 
creasing the depth Of rootezone soil, 
(4) helpsin soil ventilation, (5) decreases 
soll erosion and gullying by increasing 
water infiltration into soils, (6) favours 
growth of soil bacteria, (7) leaches 
excess salts from soi] and (8) assures 
higher soi] temperatures,” 
34. There is one integrated drainage 
scheme for the division in which the 
appellants’ lands are situated and the 
appellants, in Our Opinion, are bene- 
ficiaries Of that scheme in the same way 
as the other land owners in that division, 
The fact that on account of topographical 
situation some Jand-Owners get greater 
benefit of the drainage scheme because 
of their lands being more prone to damage 
by floods is a fortuitous circumstance 
and the same would not be a valid ground. 
for striking down the impugned legisla- 
tion, Itis well established that if there 
is equality and uniformity within gach 
group, the law will not be condemned 
as discriminative though due to some 
fortuitous Circumstances arising Out Of a 
peculiar situation, some included in a 
class get an advantage Over Others so 
long as they are not singled Out for special 
treatment, {See Khandige Sham Bhat v. 
Agricultural Income-tax Officer). 


35. In the case of Vivian Joseph Ferreria 
v. Munteipal Corporation of Greater 
Bombay?, this Court dealtwith the validity 
of the Bombay Building Repairs and 
Reconstruction Boaid Act of 1969. The 
said Act related to the problems arising 
Out ofthe collapse of residential buildings 
and acute shortage of housing accom- 
modation, Provision was made in the 
Act for establishing a Board to dea] with 
the said problem by carrying out structu- 
ral repairs to, dangerous buildings by 
acquiring and reconstructing buildings 
which were beyond repair and for the 
re-housing Of Occupiers who because of 





1. (1963) 3S.C.R. 809 : (1963) 1 S.C.J. 140: 
A.I.R. 1963 S.C. 591. 

2. W.P. No, 187 of 1970, dated 4th Novem- 
bers, 1971 (S.C.). 
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such repairs would be dishoused. Tem- 
porary levy of an additional] cess on 
buildings and lands to meet ihe expendi. 
ture for ihe aforesaid purposes was pro- 
vided forinthat Act. Oneofthe grounds 
which was urged on behalf of the peti- 
tioners was that the Act was violative of 
Article 14 in that it failed to recognize 
the material difference between varioys 
buildings with regard to their physical 
conditions and treated unequals as equals, 
The petitioners in that case were owners 
of a residential building which by reason 
Of its having been recently constructed 
was neither dilapidated nor in dangerous 
condition, Repelling the above conten. 
tion this Court observed : 


‘The contention that some of the 
buildings falling in categories B and C 
would not need structural repairs 
throughout the life of the Act or that 
such repairs would be carried out in 
buildings not cared for by defaulting 
landlords, takes, no notice of the fact 
that the primary object of the Act is 
not to repair all buildings subject io 
cess but 10 prevent the annually, re- 
current mischief of house collapses and 
the human tragedy and deprivations 
they cawse, The cess being thus levied 
to prevent such disasters, there is.no 
question of unequal treatment beiween 
one class Of Owners and another.” 


36. We are, therefore, of the view that 
the provisions of the impugned Act are 
not violative of Article 14 of the Consti- 
tution, 
37. Thereis no substance in the conten- 
tion advanced on behalf of the appellants 
that the right of appeal provided by 
section 5 of the Act is illusory, The 
legislature has prescribed the maximum 
limit of the rate of cess and the notification 
issued under the Act has fixed that rate, 
The procedure to be adopted before the 
levy of the cess has been prescribed in 
‘section 4 of the Act. Section 5 gives a 
right Of appeal to a person aggrieved by 
the levy Of the drainage cess under sec. 
tion 4, The matters which can be 
agitated in appeal may relate to the area 
for which the cess is levied or the owner. 
ship of that area, In case a landowner’s 
stand is that the area owned by him is 
less than that for which cess is levied or 
|that he has transferred the said land or 
part Of it, he can agitate the matter in. 
appeal. The fact that no discretion is 
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given to the appellate authority to deter- 
mine the rate Of cess would not introduce 
an infirmity Or make the right of appeal 
to be illusory, 


38. The argument that there has been 

excessive delegation of the legislative 

power in the matter of determining the 

rate Of cess is equally devoid of force, 

According to Dr, Singhvi, the Legislature 

has merely prescribed the maximum rate 

at which cess may be levied but has not 

fixed the minimum rate of the cess. The 

precise rate Of cess is left 10 the Govern- 

ment by section 3 of the Act and, as such, 

according to the learned Counsel, there 

has. been excessive delegation of the legis- 
lative power, In this ‘connection, we 

find that it is open to the Legislature to 

prescribe the maximum rate of cess, The 
authority mentioned in the statute, sub- 

ject to other legal requirements, can levy, 
cess up tO that limit. As things are the 
State Government in the present case has 
adhered to the maximum prescribed by 
the Act vide notification, dated 17th/20th 
December, 1968, The power of the Legis- 
lature to fix or change the limit of tax 
has been discussed in para, 165 of the 
Law of Taxation by Cooley, 4th Edition, 
in the following words : 


“Power of Legislature to fix or change 
limit : In addition 10, or in place of, 
constitutional provisions, there are sta- 
tutesin many stateslimiting the amount 
or rate Of taxation by a county, town, 
municipality, Or other loca] sub.divi- 
sion ; and sometimes the limitation 
imposed upon a municipality is found 
inits charter, A valid limitation on the 
rate, where tixed by the Legislature, 
is just as binding on counties and muni- 

- cipalities as is such a Jimitation fixed 
by the constitution,” 


39. No authority has been cited before 
us to show that even though maximum 
limit of the tax has been prescribed, the 
absence of a minimum limit vitiates the 
taxing statute. It is not necessary, how- 
every, to dilate upon this aspect of the 
matter as we find that there are enough 
guidelines in the Act in respect of the 
rate Of cess because the rate Of cess in a 
division has 10 be correlated to the 
amount Of expenditure 10 be incurrred on 
the drainage scheme in that division. 


40. It. may also .be mentioned that 
subsequent to the decision of the writ 
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petition which is the subject of the pre- 
sent anmeaal, validity of the provisions Of 
the-Act was challenged in a batch of writ 
„petitions before the Andhra Pradesh 
High Court, The matter was then 
referred to a Full Bench. The learned 
judges constituting the Full Bench by 
means of three separate. judgments up- 
held the constitutional validity of the 
provisions of the Act. 


41; Asa result of the above, the appeal 
and the writ petition are dismissed, 
bat, in the circumstances, without cost; 


S.J. 
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PRESENT :— K. S. Hegde and A. N. Grover, 





—— Appeal dismissed, 
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S. R. Y. Sivaram Prasad Bahadur 
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D. 
Commissioner of Income-tax, 
Andhra Pradesh, Hyderabad 
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Raja Sri V. V. V. R. K. Yachendra 
Kumararaja etc. .. Appellants 
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Income-tax Officer ‘A? Ward, Mica 
Circle, Nellore and another. Respondents™ 


P.V.G. Raja and another .. Interveners. 


Capital receipt or revenue receipt—Abolition 
of estates—Interim compensation received by 
former holder of estate—Nature or receipt. 


Interim payments received by a former 
holder of an estate under S. 50 (2), of the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948, are capital 
receipts and not liable to tax. | 


All payments made to the former holders 
ofestates under this Act are compensation 
payable to them for taking over their 
estates, Statutes which take away others’ 


er ee 


* C.As. Nos. 1309 to 1312. and 1257, 1260, 1262, 
1313, 1314and 13740f 1968. 19th August, 1971. 
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property, by and large, provide for pay~ 
ment of compensation as from the date of 
taking. Inthe generality of those statutes, 
if immediate payment is not made at the 
time of taking, provision is made for 
payment of interest on the compensation 
payable as from the date of taking. In 
the Act, there is no provision for pay- 
ment of compensation at the time of the 
vesting of the estates in the Government. 
Nor is there any provision for payment of 
interest on the compensation payable 
as from the date of taking. The com- 
pensation determined has to be deposited 
only after the enquiry under section 39 
was Over. The interim payments made 
were given as compensation for depriving 
estate holders of the income that they 
would have got from their agricultural 
lands : an income which would not have 
been assessable to tax under the Act, if it 
had been received as agricultural income. 
The quantum of interim payments pay- 
able to the former holders of those estates 
was determined by taking into considera- 
tion the income that the former owners 
would have received had they continued 
to be the owners of those estates. This, 
prima facie, shows that the Government 
was compensating the former holders for 
taking away their income produ€ing assets. 
The interim payments do not appear to 
have any relationship with the compensa- 
tion ultimately payable. On the other 
hand, it takes note of the loss of income 
incurred by the former owners due to the 
abolition of the estates. The interim 
payments were not fixed on the basis of 
the estimated compensation. They were 
fixed on the basis of the loss of income to 
the former owners. Under these cir- 
cumstances, it is not possible to accept 
the contention that the interim payments 
were paid in lieu of interest or, even that 
they represented compensation for loss 
of interest. [Para. 6.] 


Appeals from the Judgments and Orders _ , 
dated the 2nd August, 1967, in Case 
Referred No. 35 of 1963 and dated the 
22nd August, 1967, in Writ Appeals Nos. 
34 of. 1966 etc. respectively of the 
Andhra Pradesh High Court. 


V. Vedantha Chari, K. C. Rajappa and 
A. Subba Rao, Advocates, for Appel- 
Jant (In C.As. Nos. 1309 to 1312 of 1968), 


B. Sen, Senior Advocate (P. L, 
Juneja, R. N. Sachthey and B. D. Sharma, 


I) ‘SIVARAM PRASAD BAHADUR Y. O.1.T., A.P. (Hegde, 7.) 


Advocates, with him), for Respondent 
(In C.As. Nos. 1309 to 1312 of 1968). 


V. Vedantha Chari, K. C. - Rajappa, 
K. Rajendra Chowdhary and Hari Singh, 
Advocates, for Appellants {In G.As. 
Nos. 1257, 1260,~1262, 1313, 1314 and 
1374 of 1968). 


R. N. Sachthey, Advocate, for Res- 
_ pondents (In C.As. Nos. 1257, 1260, 
1262, 1313, 1314 and 1374 of 1968). 


P. Ram Reddy, Senior Advocate, 
(T.A. Ramachandran and A. V. V. Nair, 
Advocates, with him), for Interveners. 


The Judgment ofthe Court was deliver- 
ed by 


Regde, J.—The common question of law 
which arises for decision in these appeals 
by certificate, is whether the interim 
payment received by a former holder of 
an estate under section 50 (2) of the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948 (Madras 
Act XXVI of 1948) (to be hereinafter 
referred to as ‘the Act’) whose estate 
vested in the Government under section 3 
of the Act was of capital nature and not 
liable to tax. 


2. The material facts bearing on the point 
in issue are identical in all these appeals. 
Hence it would be sufficient if we set out 
the facts of Civil Appeals Nos. 1309 to 
1312 of 1968, which were filed by the 
same assessee. The assessee in those 
appeals is a Hindu undivided family, 
and that family was the holder of the 
Estate of Devarkota and Challapalli. 
This estate vested in the Government 
under the Act. During the assessment 
years 1953-54, 1954-55, 1956-57 and 
1958-59, the assessee received some interim 
payments. The Income-tax Officer 
sought to include those payments in the 
assessment Of the assessee in those years. 
The assessee contended that those receipts 
were not revenue receipts and hence not 
taxable. He based his plea firstly on the 
ground that those receipts represented 
agricultural income or alternatively they 
were capital receipts, and lastly on the 
ground that the income having been 
apportioned among the principal land- 
holder and the other persons referred to 
in sub-section (2) ofsection 50 of the Act, 
the’ entire amount did not fall to be 
assessed in hishands. All these conten- 
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tions were rejected by the Income-tax 
Officer. Before the Appellate Assistant 
Commissioner, the assessee repeated those. 
contentions ; but the Appellate Assistant 
Commissioner rejected them and upheld, 
the order of the Income-tax Officer. On 
a further appeal to the Income-tax 
Appellate Tribunal, the Tribunal held 
that as those payments were made to the 
assesseeé as compensation for destroying: 
his income producing assets they should. 
be considered as capital receipts and hence 
not liable to be taxed. Thereafter, at the 
instance of the Commissioner of Income- 
tax, the Tribunal referred the question = 


** Whether on the facts and in the cir- 
cumstances of the case, the interim: 
compensation of Rs. 80,843; Rs. 
40,422, Rs. 1,21,146 and Rs. 80,391 
received by the assessee under section 
50 of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act, 
1948 was of a capital nature and not 
liable to tax?” 


under section 66 (1) of the Act for the 
opinion of the High Court. The High 
Court answered that question in favour 
ofthe Department. Following that deci- 
sion, the High Court dismissed the writ 
petitions filed by Shri V. V. V. R. K. 
Yachendra Kumararaja raising the very 
question that was the subject-matter ofthe 
references. The other appeals in this 
batch of appeals arise from the decision 
in those writ petitions. 


3. For deciding the question whether the 
receipts with which we are concerned in 
these appeals are capital receipts, it is ` 
necessary to make a survey of the rele- 


vant provisions Of the Act. But before 
.doing. so, it is necessary to mention that 
‘the former holders of estates that had 
vested in the Government under the Act 
were entitled to receive four different 
kinds of payments. 
vance compensation under section 54-A; 


They are: (1) ad- 
(2) interim payments under section 50 (2); 
(3) total compensation under section 41; 
and (4) additional compensation under 
section 54-B. Now let us turn to the 
relevant provisions of the Act. 


Section 3 of the Act provides in clause 
(5) thereof that the entire estate, includ- 
ing all interests detailed therein, shall 
stand transferred to the Government 
and vest in them free from all encum- 
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brances with effect on and from the noti- 
fied date. Clause (c) of that section put 
an end o all rights and interests created 
in Or Over the estate before the notified 
date by the principal or any other land- 
“holder. Clause (e) of that section is 
important. It reads: 


“ That principal or any other land- 
holder and any other person whose 
rights stand transferred under clause 
(b) or cease and determine under clause 
(c), shall be entitled only to compensa- 
tion from the Government as provided 
in this Act.” 


Section 21 provides for the survey and 
settlement of estates for effecting ryot- 
wari settlement. The manner of effect- 
ing the ryotwari settlement of the estate 
vested in the Government is prescribed in 
sub-sections (2),(3) and (4) ofsection 22. 
Sections 24 to 27 prescribe the “manner 
of determining the compensation payable 
for the estates taken over. The scale of 
compensation is laid down in section 37, 
Section 39 provides for determination of 
basic annual sum and of total compensa- 
tion, Section 4 lays down that the 
Government shall deposit in the office of 
the Tribunal, the amount of compensa- 
tion in respect Of each estate as finally 
determined under section 39, in such 
form and manner and at such time or 
times and in one or more instalments 
as may be prescribed by the rules made 
under section 40. Then, we come to 
section 50. Two clauses of that section 
relevant for our present purpose are: 
sub-sections (2) and (8) vf that section. 
Sub-section (2) says : 


‘< After the notified date and until the 
compensation is finally determined and 
deposited in pursuance of this Act, 
interim payments shall be made by 
the Government every fasli year prior 
to the fasli year in which the said 
deposit is made, to the principal land- 
holder and to the other pe:sonsreferred 
to in section 44, sub-section (1) as 
follows .......... a 


Sub-section (8) of section 50 reads : 


“No inteim payment made under 
this section shall be deemed to consti- 
tute any part ofthe compensation which 
the Government are liable to deposit 
under section 41, sub-section (1) or to 
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any extent to bein lieu of such com- 
pensation .”’ 


Section 54-A provides for advance pay- 
ment of compensation and its apportion- 
ment etc. That section provides that 
‘in the case of every estate not governed 
by section 38, the Government shall 
estimate roughly the amount of the 
compensation payable in repect of the 
estate ,and deposit one-halfofthatamount - 
within six months from the notified date 
in the Office of the Tribunal], as advance 
payment on account of compensation.” 
Section 54-B, provides for the payment 
of additional compensation and its appor- 
tionment. Evidently the Government 
had estimated the total compensation 
payable to the holders of all estates that 
vested in it at 124 crores of rupees. 
Section 54-B provides that if the total 
compensation paid to the holders falls 
short of that sum, the balance wil] be 
distributed between the holders of the 
estates abolished, in proportion to the 
amount of compensation as finally deter- 
mined in respect of each of them under 
section 39. The only other provision 
to which refe: ence may be made is sub- 
section (7) of section 50 which in one of 
its clauses provides for paymeni of interest 
under certain circumstances. ° 


4. From the provisions of the Act, it is 
clear that the Legislature must have been 
satisfied that the enquiries relating to the 
determination of the compensation of the 
estates abolished was bound to take 
considerable time. In the very nature 
of things, those enquiries were bound to 
be prolonged. We have earlier seen 
that the estates abolished veted in the 
Government as soon as the notification 
contemplated in section 3 was issued, 
But the compensation payable to the 
estate holders became due only when 
the same was finally determined under 
section 39, In other words, the liability 
of the Gove nment to pay the compensa- 
tion finally determined arose only after 
thesame was dete mined under section 39 
though the Act provided for payment 
of half the amount of compensation on 
the basis of a rough estimate within six 
months from the date of vesting. It 
may also be noted that there is no provi- 
sion in the Act providing for payment 
of inte est on the compensation payable. 
as from the date of vesting. . 


Ny). 


5. Now weshall proceed to consider the 
question whether the interim payments 
made under the Act under section 50 (2) 
are revenue receipts or capital receipts. 
It was urged on behalf of the assessee 
that those receipts were capital receipts. 
In support of that contention, reliance 
was placed on clause (e) of section 3 as 
well as on the circumstance that though 
the estate abolished vested in the Govern- 
ment on the notified date, compensation 
became payable to them only after the 
same was determined under section 39. 
On the other hand, it was urged on 
behalf of the Department that the Legis- 
lature deliberately made a distinction 
between the compensation and interim 
payment ; the compensation for abolish- 
ed estate was firstly paid as advance 
compensation, nextly as total compensa- 
tion and lastly as additional compensa- 
tion ; the interim payments had nothing 
+o do with compensation; they were 
recurring payments and they were made 
in lieu of theinterest payable on the total 
compensation. 


6. While itis true that the terminology 
used by the Legislature in respect of a pay- 
mentis not conclusive of the true character 
of that payment, it would be proper to 
proceed on the basis that the Legislature 
knew what it was saying. The word 
“‘compensation” is a well known expres- 
sion inlaw. When the Legislature says 
that all payments made under the Act 
are in respect of the compensation payable 
to the former holders unless there are 
clear and convincing circumstances to 
_ show that one or more items of payment 

do not form part of the compensation 
payable, we must hold that those pay- 
ments are what they are said to be by the 
statute. We must give the word ‘‘com- 
pensation” its norma] and natural mean- 
ing. As seen earlier, in clause (e) of sec- 
tion 3 of the Act the Legislature definitely 
says that the holder or holders of the 
€state falling within clauses (4) and (c) 
of section 3 ‘‘shall be entitled only to 
compensation from the Government as 
provided in this Act.” From this it 
follows that all payments made to them 
tunder the Act are compensation payable 
to them for taking over their estates, 
Statutes which take away other’s pro- 
iperty, by and large, provide for payment 
Jof compensation as from the date of 
itaking. Inthe generality ofthose statutes, 
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if immediate payment is not made at 
the time of taking, provision is made for 
payment of inte: vst on the compensation 
payable-as from the date of taking. In 
the Act, there is no provision for payment 
of compensation at the time of the vesting 
of the estates in the Government. Nor 
is there any provision for payment of 
interest on the compensation payable, 
as from the date of taking. The compen- 
sation determined has io be deposited 
only after the enquiry under section 39 
was Over. We are iold at the bar that 
the final determination of the compen- 
sation under section 39 was made years 
after the estate vested inthe Government, 
though some advance compensation was 
paid. Hence, there is force inthe con- 
tention advanced on behalf of the assessee 
that the interim payments made were 
given as compensation for depriving the 
assessees Of the income tbat they would 
have got from their agricultural lands, 
an income which would rot have been 
assessable to tax under the Act, if it had 
been received as agricultural income. 
The quantum of interim payments pay- 
able to the former holders of those estates 
was determined by taking into considera- 
tion the income that the former Owners 
would have received had they continued 
to be the owners of those estates. This 
prima facie shows that the Government 
was compensating the former holders for 
taking away their income producing assets. 
The interim payments do not appear to 
have any relationship with the compen- 
sation ultimately payable. On the other 
hand, it takes note of the loss of income 
incurred, by the former owners due to the 
abolition of the estates, The contention 
thatit wasin lieu ofinterest onthe compen- 
sation payable overlooks the fact that the 
liability of the Government to pay the 
compensation excepting, to the extent 
provided in section 54-A, arose only 
after the compensation payable was 
finally determined under section 39. 
The interim payments were not fixed on 
the basis of the estimated compensation; 
They were fixed on the basis of the loss 
of income to the former owners. Under 
these circumstances, it is not possible 
to accept the contention that the interim 
payments were paid in lieu of interest 
or even that they represented compen- 
sation for loss of interest. If the Legis- 
lature intended that the interim pay- 
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ments were to be made in lieu of the 
payment of interest on the compensation 
payable, nothing would have been easier 
than to say so in the Act. The term 
“interest”? is a familiar term inlaw. In 
this very Act, the Legislature had pres- 
cribed payment of interest under certain 
circumstances. As observed by this Gourt 
in Dr. Sham Lal Narula v. Commissioner 
of Income-tax, Punjab1, the interest is a 
payment to be made by the debtor to the 
creditor when money was due to the 
creditor but was not paid or in other 
words was withheld from the creditor 
by the debtor after the time when the 
payment should have been made. Pro- 
ceeding further, this Court observed in 
. that case that interest whether it was 
statutory Or contractual represented the 
profit the creditor would have made if he 
had the use of the money to which he 
was entitled to. In the cases before us, 
theassesseeswere not entitled to any com- 
pensation till the same was determined 
under section 39, Therefore, no amount, 
to which they were entitled to, was 
withheld from them. Hence on that 
account they were not entitled to any 
compensation in lieu of interest. 


7. Itis true that while the Act calls the 
payments made under sections 54-A, 
54-B and 41 as compensation, the pay- 
ments made under section 50 (2) is 
called interim payments. This circum- 
stance, by itself, will not be of much 
significance because, as seen earlier, 
section 3 proceeds on the basis that all 
payments made under the Act are in the 
nature Of compensation. Possibly the 
legislature wanted to make a distinction 
between compensation paid for the loss 
of income and that for the loss of assets. 
Much reliance was placed on behalf ofthe 
Department on sub-section (8) of section 
50 which, as seen earlier, says : 


‘No interim payment made under 
this section shall be deemed to consti- 

. tuteany part ofthe compensation which 
the Government are liable to deposit 
under section 41 sub-section (1),. or 
to any extent to be in lieu of such 
compensation’’, 





1. (1964) 53 LTR. 151 : (1964) 2 LT.J. 143 : 
(1964) 2 S.C.J. 345 : (1964) 7S.C.R. 668: A.LR. 
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In our opinion, this sub-section, instead 
of assisting the Department, supports the 
case of the assessees. AÑ that that 
provision says is that the interim pay- 
menis made under section 50 (2) are 
not 10 be considered as compensation 
which the Government is required to 
deposit under section 41 (1) or to any 
extent to bein lieu of such compensation. 
That section does not say that the interim 
payments are not compensation, It only 
says that it is no part of the compen- 
sation required to be deposited under 
section 41 or in lieu of such compen- 
sation. That does not mean that it cannot 
be compensation for the recurring loss 
caused to the owner because.of the taking 
away of an income producing asset with- 
Out payment of compensation. It is 
not the contention of-the assessees that 
the interim payments made are part of 
the total compensation payable for the 
acquisition of ihe estates. According 
to them, it is a compensation for the des- 
truction or taking away of an income 
producing asset of theirs till the assets 
taken from them are compensated. 


8. Now we shall proceed to consider the 
decided cases. We shall first take up 
the cases relied on by the appellants. 
The appellants placed a great deal of 
reliance on the decision of the Madras 
High Court in Shanmugha Rajeswara 
Sethupathi v. Income-tax Officer, Karaikudi1. 
The question that arose for decision 
therein was the very question that we 
are considering in these appeals. As a 
result of the Madras amendment after 
Reorganization of States on lst 
November, 1956, clause (e) of section 3 
asin force in Madras reads : 


‘‘ The principal or any other landholder 
and any Other person whose rights stand 
transferred under clause (b) or cease 
and determine under clause (c) shall 
be entitled only to such rights and 
privileges as are recognised Or con- 
ferred on him by or under this Act”. 


Despite this change the Madras High 
Court came to the conclusion that an 
interim payment made under section 
50 (2) was compensation and as such was. 
a capital receipt. The same view was 
taken by the Madras High Court in 
M. S. Chockalinga Chettiar and others v. 





1. (1962) 44 LT.R. 853. 
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Navaneethakrishna Sivasubramania Hirudalaya 
Marudappa Pandiyan and otherst, as well 
as in Ramachandran v. A. N. Krisnna- 
moorthy Iyer?, The Andhra Pradesh High 
Court has taken a contrary view in the 
judgments under appeal and in another 
judgment to which weshallrefer presently. 


9. In Senairam Doongarmall v, Commissioner 
of Income-tax, Assam®, this Court was called 
upon to consider the nature of the pay- 
ment made to the assessee which owned 
a tea estate consisting Of tea gardens, 
factories and other buildings, for the pur- 
pose of growing and manufacturing tea. 
The factory and other buildings on the 
estate were requisitioned for defence 
purposes by the military authorities. 
The assessee was paid compensation for 
the years 1944 and 1945 under the 
Defence of India’ Rules calculated on 
the basis of the out-turn of tea that would 
have been manufactured by the assessee 
during that period. The question was 
whether the amounts of compensation 
were revenue receipts taxable in ihe hands 
of the assessee. The Court held that the 
receipts were Capital receipts and hence 
not liable to be taxed. It is true that in 
that case the question for decision was 
- whether the assessees carried on business 
Or not in the years 1944 and 1945 and 
not whether the receipis in question were 
taxable income. But all the same, some 
Of the observations made therein are of 
assistance in deciding the point in issue 
in these appeals. In that case this Court 
ruled that the amounts of compensation 
received by the assessee were not revenue 
receipts and did not comprise any element 
of income, Inthe course of the judgment 
Mr. Justice Hidayatullah, J. (as he then 
was), speaking for the Court observed: 


‘The compensation which was paid 
in the two years was no doubt paid 
as an equivalent of the likely profits 
in those years; but as pointed out by 
Lord Buckmaster in Glenboig Union 
Fireclay Go., Lid. v. Commissioners of 
Inland Revenue+, and affirmed by Lord 
Macmillan in Van den Berghs Lid. v. 
Clark® :— 





1, (1964 1 ML.J. 340. | 
2. (1964) 1 M.L.J. 153. . 
3. (1961) 42 LTR. 392: (1962) 1 S.CR. 
257: ALR: 1961 S.C. 1579. 
-4, (1922) 12 T.C. 4 
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‘there is no relation between the 
measure that is used for the purpose 
of calculating a particular resum and the 
quality of the figure that is arrivéd at 
by means Ofthe application of that test’, 
This proposition is as sound as it is 
well-expressed, and has been fol- 
lowed in numerous cases under the 
Indian Income-tax Act and also by 
this Court. It is the quality of the pay- 
ment that is decisive of the character of 
the payment and not the method of the 
payment Orits measure, and makes it 
fall within capita] or revenue.” 


Again at pages 407 and 408 of the Report, 
the learned Judge observed : 


‘ Now when the payment was made: 
to compensate the assessee, no doubt 
the measure was the out-iurn of tea 
which would have been manufactured; 
but that has little relevance. The 
assessee was not compensated for loss 
or destruction of or injury to a capital 
asset. The buildings were taken for 
the time being, but the injury was not 
sO much tothe fixed capital as to the 
business as a whole.” 


10. Now reference may be made to some 
of the observations of Rowlatt, J., in 
Simson (H. M. Inspector of Taxes) v. Execu- 
tors of Bonner Maurice as Executor of Edward 
Kayt, In that case a naturalised British 
subject had at various dates deposited 
securities, stocks and shares in banks 
in Germany. He died during the war. 
After the Peace Treaty was signed claims 
of his representatives were admitted by 
the Mixed Arbitral Tribunal] in respect 
of amounts representing partly capital 
of securities realised by sale or re- 
demption, partly interest and dividends 
and interest thereon, partly compen- 
sation under the Treaty computed on 
the basis Of interest On certain amounts, 
The question was whether the compensa- 
tion computed on the basis of interest 
was not income for the purposes of in- 
come-tax, The award of the Tribunal 
was made in respect of these claims and 
part of the compensation was a sum cal- 
culated on the basis of interest in respect 
of funds consisting of dividends which 
had been held as an alien property 
under the German law. Dealing 
with the question whether the compensa- 


1. (1929) 14 T.C. 580. 
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don computed on the basis of interest 
was Or was not income for the purposes 
of inconfe-tax, the learned Judge obser- 
ved t— 


‘The question is whether it is income 
at all. It is called compensaticn but 
themere word inthe Award, ‘ com- 
pensation’, does not decide the 
matter. One must look at the substance 
of what it was and ifit is annual pro- 
fits and gains Or income. . ..arising from 
a foreign possession, then it is to be 
taxed. The foreign possession must 
have been the fund in the hands of 
the Treuhander, and the Crown’s 
caseis that this has been transmuted 
into sterling at the pre-war rate of 
exchange and awarded with annual 
interest ab initio. The Treuhander 
did not receive this money subject to 
any liability to hold it at interest. 
No doubt the German law recognised 
it as remaining the property of Mr. 
Kay, but not so as to bear interest. 
The treaty did not give Mr. Kay any 
right to interest, nor did it declare the 
Treuhander a trustee so as to found 
any consequential claim for interest ; 
it did not empower the Tribunal to 
give interest assuch, or to make any 
declaration as to the character of 
the purpose for which the Treu- 
hander had held the money. The 
Treaty gave compensation, and the 
tribunal which assessed the principal 
sum has assessed it on the basis of 
interest. I think this sum first came 
into existence by the Award, and no 
previous history or anterior character 
can’ be attributed toit. Itis exactly 
like damages for detention ofa chattel 
and unless it can be said that damages 
for detention of a chattel ran be called 
rent Or hire for the chattel during the 
period of detention, I do not think this 
compensation can be called interest. 
I therefore think the Crown fails on 
this point.” 


In the Appeal Court Lord Hanworth, 
M. R., while confirming the judgmen 
of Rowlatt, J., observed : : 


‘The duty to pay compensation was 
imposed upon them by the Treaty. 
The Statute does not apply it, and 
the root of the payment is the duty 
tO pay cOmpensation,..... For with- 
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holding this sum, for preventing Mr. 
Kay, or his executors, exercising the 
power of disposition over his property, 
the Germans have been compelled to 
pay compensation. The way to 
estimate that compensation or damages 
—the sensible way no doubt—would 
be by calculating asum in terms of 
what interest it would have earned. 
That has been done, but the sum that 
was paid has not been turned into 
interest sO as tO attach income-tax to 
it. It remains compensation and, for 
these reasons, it appears to me that 
it is not a sum which attracts or 
attaches income-tax to it.” 


The above obsei vations undoubtedly sup- 
port the case of the appellants. 


11. Ontheside ofthe Department reliance 
was placed on the decision of this Court 
in Raja Rameshwara Rao v. Commissioner 
of Income-tax, Hyderabad}. Therein this 
Court was called upon io decide the 
nature of the payment made under section 
140fthe Hyderabad (Abolition of Jagirs) 
Regulation, 1358-F under which the 
management of Cstates was taken over. 
Section 14 of that Regulation provided 
that the amouni payable to Jagirdars 
and Hissedars under that Regulation ` 
‘shall be deemed io be interim mainte- 
nance allowances payable until such time 
as the terms for the commutation of 

agirs are determined”. Section 3 of the 
Hyderabad Jagirs(Commutation) Regula- 
tion, 1359-F laid down that the commuta- 
tion sum for a Jagir would be a certain 
multiple of its basic annual revenue. 
Section 6 of that Regulation provided 
that the commutation sum for each Jagir 
would be distributable between the 
Jagirdar and Hissedars in certain pro- 
portions. Sub-seciion (2) of section 7 
of that Regulation stated that payment to 
a Jagirdar of the commutation sum of 
the Jagir shall constitute the final com- 
mutation as from the lst April, 1950 of 
his rights in the Jagir and if any payment 
by way of an interim maintenance allow- 
ance under the said Regulation, that is, 
the former Regulation, is made in respect 
of a period subsequent to the said date, 
the amount of such payment shall be 
recovered from the recipient thereof by 





1. (1964) 2 S.C.R. 847: 49 ITR. 144: 
(1963) 2 L.T.J. 241 : (1963) 2 S.C.J. 456 : (1963) 
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deduction from his share in the commuta- 
tion sum for the Jagir. On an inter- 
pretation of section 14 of the Regulation 
Of 1358-F, this Court held that the interim 
maintenance allowances paid under that 
section were revenue receipts on which 
income-tax can be imposed. Some of 
the observations found in that judgment 
undoubtedly support the case of the 
Department. But we must see under 
what circumstances those observations 
‘were made. 


Tn order to understand the ratio of that 
decision, we must bear in mind the pro- 
visions of the two Regulations referred 
to hereinbefore. The first Regulation 
provided for the taking over of the 
management ofthe estates and the second 
Regulation prescribed the mode of deter- 
mining the commutation sum in respect 
‘of each jagir and for its payment, The 
character of the receipt which this Court 
was called upon to consider was the 
maintenance allowance paid under sec- 
tion 14 of the first of the two Regulations. 
Under that Regulation, the Administrator 
of Jagirs took over the management of 
the estate pending making provision for 
determination of the commutationamount, 
‘Provision in that regard was made under 


the sechad Regulation. Till the payment: 


Of the commutation sum, the Adminis- 
trator merely managed the estates on 
behalf of the former owners of those esta- 
tes, This is clear from sections 5,8,11,12,13 
and 14 of the first Regulation. Under 
section 5 thereof the quandom Jagirdars 
"were required to hand over the posses- 
sion of their estates to the Jagir Adminis- 
trator. Section 8 required the former 
Jagirdars to pay tothe Government the 
administration expenses of their estates. 
Section 11 provided for distribution of 
net income ofan estate between the Jagir- 
‘dar and his Hissedars who were entitled 
to a share in the income of the estate. 
‘Section 12 (1) says: 


‘* From the amount payable to any per- 
son under section 11, there shall be 
deducted the amount of any mainte- 
nance allowance which under sub-sec- 
tion (2) is debitable to, the share of 
that person,” 


section 13 required the Jagir Adminis- 
trator tO maintain separate account in 
respect of each Jagir and afford the con- 
«cerned Jagirdar and Hissedar reason. 


able facilities for the inspection of the 
same. Section 14 reads: 


‘The amounts payable to Jagirdars 
and Hissedars under the Regulation 
shall be deemed to be interim main- 
tenance allowances payable until 
such time as the terms for the com. 
mutation of jagirs are determined.” 


It is the character of the payments 
made under section 14 that came up 
for consideration before this Court in 
Rameshwar Rao’s caset, Quite clearly the 
maintenance allowances paid were re- 
venue receipts. Hence that decision has 
no bearing on the question of law under 
consideration in the present case. The 
Observations made by this Court in that 
decision must be read in the light of 
the facts of that case, 


The decision of Mr. Justice P. Jagan- 
mohan Reddy (as hethen was),in Kumara- 
raja of Venkatagiri and others v. Income- 
tax Officer, A-Ward, Nellore and another®, 
sitting singly proceeded on the basis that 
the ratio of the decision of this Court in 
Raja Raneshwar Rao’s case}, is equally ap- 
plicable to payments under section 50 (2) 
of the Act. The same view was taken 
by the judges of the High Court who 
rendered the decisions under appeal. 
For the reasons mentioned earlier both 
those decisions must be held to have 
proceeded on an erroneous view of the 
decision of’ this Court. 


12. On behalf of the Revenue, reliance 
was placed onthe decision of this 


Court in Chardroji Rao v. Commis- 
stoner of Income-tax, Madhya Pra- 
desh®. To that decision both of us were 


parties. The question for decision in 
that case was whether the payments of 
interest made under section 8 (2) of the 
Madhya Bharat Abolition of Jagirs Act, 
1951, was a revenue receipt or a capital 
receipt. That section provided for the 
payment Of interest on the compensation 
payable to the Jagirdars by the Govern- 
ment under section 8 (1) for resumption 
of their Jagir lands. This Court held 
that the receipt of interest under section 
eae 

1. (1963) 2 S.C.J. 456 : (1963) 2 LT.J. 241. 

2. (1967) 64 L.T.R. 264. 

3. (1970) 77 LT.R. 743: (1970) Jab.L.J. 
618 : (1971) M.P.L.J. 244 : (1971) 1 S.C.J. 665: 
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8 (2) of that Act was a taxable income. 
The Court observed that there was a clear 
distinction between the compensation pay- 
able under section 8 (1) and the interest 
payable under sub-section (2) of section 
8. The payment under section 8 (2) 
was given to the Jagirdar for his being 
kept out of the compensation amount 
to which he was entitled for a period of ten 
years and that it was not a payment for 
the acquisition of the Jagir. Therein 
the Court explained the distinction. bet- 
ween the payment made for depriving 
the use of a money to which a person is 
entitled and that made for the destruction 
or taking away his property, the former 
being a revenue receipt and the latter a 
capital receipt. 


13. For the reasons mentioned above 
these appeals are allowed, In those cases 
where the question of law mentioned 
earlier was referred to the High Court for 
its opinion, the answer given by the High 
Court is discharged and in its place we 
answer the question in favour of the 
assessee. So far as the writ petitions are 
concerned, the order of the High Court 
is set aside, the writ petitions are allowed 
and the concerned Income-tax Officers 
are prohibited from including the interim 
payments received by the petitioner 
under section 50 (2) of the Act in his 
assessment. The appellants shall be en- 
titled to their costs in these appeals both 
in this Court as well asin the. High Court. 
In this Court only one hearing fee is 
allowed. 


T.K.K. Appeals allowed. 
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PRESENT :—7, M. Shelat, I. D. Dua, H, R. 
Khanna and G. K. Mitter, FF. 


The Deputy Assistant Iron and 
Steel Controller, Madras and 
another Appellants” 
v. 


L. Manickchand, Proprietor, Katralla 
Metal Corporation, Madras 
Respondent. 


M/s. Rikabdev Metal Industries 
Š Intervener, 


Imports and Exports (Control) Act (XVII 
of 1947), section 3 (1) (a)—Grant of licences 
for imports—No absolute vested right, 


In granting licenses for imports, the 
authority concerned, has to keep in 
view various factors which may have 
impact on imports of other items Of 
relatively greater priority in the Jarger 
interest Of the overall economy of the 
country which has to be the supreme con- 
sideration, and an applicant has no abso- 


lute vested right to an import litense in: 


terms Of the policy in force at the time 
of his application because from the very 
nature of things at the time of granting 
the license, the authority concerned may. 
often beina better position to have a. 
clear overall] picture of the vari ous factors. 
having an important impact on the 
final decision on the allotment of import 
quota to the various applicants, 


[Para. 11]. 


V. S. Desai and M. C. Bhandare, Senior 
Advocates, (S. P. Nayar, Advocate, with. 
them), for Appellants. 


Dr. L. M. Singhvi, Senior Advocate,, 


(A. V. Rangım, R. Krishnamoarthi and. 
Miss A. Subhashini, Advocates, with 
him), for Respondent No, 1. 


M.V. Goswami, Advocate, for Intervener. 


The Judgment of the Court was delivered 
by 

Dua, 7.—This appeal by Special Leave 
is directed against the judgment and 


* C.A. No, 1053 of 1971. 5th January, 1972. 
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order of the Madras High Court, dated 
25th March, 1971, dismissing at the stage 
of admission an appeal under clause 15 
of the Letters Patent preferred by the 
appellant against the judgment and order 
‘of a Jearned single Judge of that Court, 
dated lst September, 1970, allowing 
Writ Petition No, 933 of 1970, filed by 
the respondent praying for a writ 
‘of mandamus directing the Licensing 
Authority under the Imports & Exports 
(Control) Act, 1947 to do his public 
duty and consider the applications for 
import licence made by the respondent. 
More than 200 writ petitions were heard 
together and disposed of by a common 
judgment of the learned single Judge, 
the facts in the respondent’s Writ Petition 
No, 933 of 1970, being, by common con. 
sent, treated as illustrative of all the 
Other cases as well, 


2, On 7th December, 1968, Lala Manick- 
chand, Proprietor of Messrs, Katralla 
Metal Corporation, Madras, respondent 
in this Court, submitted an application, 
as a new unit, for the licensing period 
1968-69 for the grant of an import 
licence for Rs.9,900 for importing stainless 
steel as an actual user for manufacturing 
hospital requisites. The registration cer- 
tificate, dated 3lst December, 1968 issued 
10 the respondent as asmallscaleindustry 
‘by the Additional Assistant Director of 
Land & Commerce, District Madras 
North, reads : 


“DEPARTMENT OF INDUSTRIES 
AND COMMERCE SMALL SCALE 
INDUSTRIES DIVISION. 


3. No, 571 
i Registration, 
No. MS. N. SS1/506/033 


CERTIFICATE 


‘This is to certify that M/s. Katralla 
“Metal Corporation, 54, Sydenhams 
Road, Madras-7, office at 90 N.S.C, 
Bose Road, Madras-l, is a’ genuine 
Small Scale Industry engaged in the 
‘manufacture of Hospital and Surgical 
Instruments, Trays, Mugs, Basins and 

- Household Utensils out of stainless 
steel. 


Sd/- S. Gopalakrishnan. 
Addl. Asstt. Director of Land 
& Commerce, District Madras 
North, 
31-12-1968.” 
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According to Import Trade Control policy 
(1968-69) indusiries engaged in the 
manufacture of “ medical and surgical 
equipment and appliances” were included 
in the list of priority industries at S]. No. 
39 of Appendix I in section 5. The 
import policy is announced and published 
by the Government of India, Ministry 
of Commerce, onthe eve of each 
financial year by means of a Public 
Notice which is issued in the form of a 
book called the Import Trade Control 
Policy, commonly known as the “Red 
Book.” Prior to 1962, the import policy 
used to be published on half yearly 
basis, But with effect from the financial 
year 1962-63 the Red Book contains the 
policy forthe whole year, Asa supple- 
ment tO the Red Book is the Handbook 
of Rules and Procedure on Import Trade 
Control, Its provisions are brought into 
force bya Public Notice published in, 
the Gazette of India, Extraordinary. It 
embodies the procedures, rules and regu- 
Jations governing the submission of 
applications, grant of licences, their vali- 
dity and utilisation and other matters 
relating to Import Trade Control, The 
instructions contained in this: book are 
applicable subject to future amendments 
and to the provisions of the relevant im- 
port Trade Control policy book: vide 
clause 6, Chapter II of Handbook of 
Rules and Procedure, 1968. As is 
Obvious from the preface of the Red 
Book for the year 1968-69,in formulating 
the import policy, account is generally 
taken of all thesuggestions received from 
individuals, chambers and associations of 
trade and industry, Export Promotion 
Councils, Commodities Boards, Board of 
Trade and others. It appears that ac- 
cording to this policy import for house- 
hold utensils was not available as a 
priority item and this necessitated 


further clarification from the respon- 
dent. , In the meantime on 30th 
January, 1969 Licensing Instruction 


No, 4 of 1969, was issued from the Iron 
and Steel Control Department (I. & E. 
Division), It said: 


‘ Tron & Steel Control (I. & E. Di- 
vision) Office Note : Licensing Ins. 
truction No, 4/69 dated 30th January, 
1969. 


1, It has come to the notice cf the 
fron & Steel Controller that a large 
number of applications have been re- 
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ceived for import of Stainless Steel 
sheet plates and strips from newcomer 
units during 1968-69, As a measure 
of precaution, the Regional Office 
and Licensing section were requested 
to suspend further issue of licence 
vide Iron & Steel Controller’s tele- 
gram, dated 9th January, 1969. 


2. The position has been reviewed, in 
consultation with the Department of 
Iron & Steel, andithas been decided 
that the applications for stainless 
stee] sheets, plates and strips re- 
ceived from newcomer units during 
1968-69 should be scrutinised by the 
Directors of Industries and the Regio- 
nal Offices and Licensing Sections 
very carefully, before import licences 
are granted, with a view to ensuring 
that new units which are not wel] 
equipped do not get away with import 
licences Of this sensitive item, 


3. For the purpose of scrutinising 
the applications, it is necessary 10 cal] 
for the following data from: the appli- 
canis : 


(1) Date of registration of the unit. 
(2) Date on which power connection 
was obtained, 

(3) Details of the machinery installed, 
(4) Value of the machinery installed. 
(5) Whether the machinery is im- 
ported or indigenous. 


(6) The address of the firm from 
whom the machinery was purchased. 

(7) Date of purchase of the machi- 
nery. : 

(8) Date of instalJation of the machi- 
nery. l 

(9) Details of the end products to 
be manufactured. 


(10) Whether the unit is fully equip- 
ped to, manufacture the items in ques- 
tion, ; 

(11) Past experience of the firm in 
manufacturing line. 


(12) Technicians employed and their 
technical qualifications, 


(13) Whether any market survey 
has been conducted for the disposal of 
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the products t0 be manufactured. 
If so, the results thereof, 


4, Regional Offices and Licensing 
Sections are directed to write to all 
the newcomers, who have sent their 
applications for stainless steel sheeis, 
plates and strips to furnish the above 
information 10 the respective Directors 
of Industries direct endorsing a copy 
tothe Regional Offices and ihe 
Licensing Sections, Copies of these 
letters may be endorsed 10 the respec- 
tive Directors of Industries, with the 
request that they should scrutinise 
the applications with reference to the 
date that may be furnished by the 
applicants carefully, and thereatter 
send their recommendations (revised} 
recommendations as the case may be} 
to the licensing offices, 


5. Regional Office and Licensing 
Sections are directed 10 take immedi- 
ate action on the lines indicated above. 


Sd/ C. B. Mathur 
Officer on Special Duty”? 


3. Itis quite clearfrom these instructions 
that StainJess Steel Sheeis were considered 
a sensitive item and that a Jarge *number 
of newcomers had applied for import of 
Stainless Stee] sheets, plates ard strips 
whose applications required close scru- 
tiny, On 2nd May, 1969 the respon- 
dent while giving information about end- 
products, stated in a letter that hospital 
requisites such as surgica] bowls, spit- 
toons and ‘trays were intended tò be 
manufactured by the industry. On 19th 
May, 1969 the Chief Controller of Im- 
ports and Exports, from the Ministry of 
Foreign Trade and Supply issued General 
Licensing Instruction No, 29 of 1969 
on the subject ofimport Jicences to units 
engaged in the manufacture of hospital 
equipments. Those instructions per- 
tained to the import policy for April, 
1969 March, 1970, and referred to ‘“me- 
dica] and surgical equipment and ap- 
pliances ° which was the subject-matter 
of Item No, 39 in Appendix I of the Red 
Book for that year, In para, 2it was stated 
that some Licensing Authorities were 
treating the manufacture of “hospital 
equiment” as priority industry under the 
general heading “medical and surgical 
equipment and appliances,” It waspoint- 
ed out that all types of hospital equip- 
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ment and hospital appliances were not 
classified as priority industries end it 
was added by way of illustration that 
lotion bowls, kindey trays, instrument 
trays, wash bowls, measuring jugs, 
ointment jars and medicine cups as end- 
products were in non-priority category, 
The sponsoring ‘authorities were ac- 
cordingly directed to ensure that only 
those hospital equipment and appliances 
were tO be treated as priority industries 
which would appropriately be classified 
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as “ medical and surgical equipment 
and appliances”, On 29th May, 1969 
the Chief Controller of Imports’ and 


Exports issued General Licensing Ins- 
truction No. 31 of 1969 on the subject 
of *‘grant of import licence to units engag- 
ed in the manufacture of hospital equip- 
ment,” After inviting attentionto the 
earlier G,L.1, No, 29 of 1969, dated 19th 
May, 1969 it was stated in this instruc- 
tion that after further consideration 
in consultation with the D. G. T. D. 
a list had been prepared in respect of 
the end-products which alone ` would 
be treated as priority indus ries under 
the general heading “ medical and sur- 
gica] equipment and appliances,” That 
list was enclosed for the guidance of the 
Licensing and Sponsoring authorities 
andin case of doubt those authorities 
were directed to refer the matter 10 head- 
quarters Special Licensing Cell, On 
3lst October, 1969 the Director of In- 
dustries, Madras, confirmed the Essen- 
tiality Certificate already issuedto the 
respondent, It was observed in that 
letter that the firm had ‘installed ma- 
chinery and taken action to obtain power 
supply etc, Hence the Essentiality Cer- 
tificate issued to the firm already is con- 
firmed.” On 23rd February, 1970 a letter 
was-written by the Director of Industries 
and Commerce, Madras to the Deputy 
Assisiant, Iron & Steel Controller, 
Madras, in which after referring to his 
earlier ‘letter, dated 3lst October, 1969 
and to the respondent’s letter, dated 6th 
February, 1970, it was stated: 


‘In view of the assurance given by 
the firm that they would manufacture 
only Surgical Equipment like Steri- 
lisers, Operation ‘Tables, Auto- 
claves eic., I recommend that M/s, 
Katrella Metal Corporation, 54, 
Sydenhams Road, Madras, for whom 
Essentiality Certificate has been issued 
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for import of Stainless Stee] Sheets for 
the period Apri]-March, 1969 may 
please be treated as Priority Industry 
and licence issued to them on this 
basis,”’ 


Apparently, the Director of Industries 
was the sponsoring authority in this 
case. It was in these circumstances 
that the respondent filed the writ peti- 
tion in the High Court on 30th March, 
1970 claiming a writ of mandamus as 
stated earlier, the sole grievance being 
that the respondent’s application for 
import Jicence had during all this 
period not been taken up for final dis- 
posal, According 10 the respondent’s 
case in the High Court, the firm’s fac- 
tory had been manufacturing various 
items since 1962 by purchasing raw 
material from local market with the 
annual turnover of about 8 to 10 lacs. 
With regard to the respondent’s 
application for import licence for 
manufacturing hospital and surgical 
equipment it was added that the Director 
of Industries had issued the Essentia- 
lity Certificate in Apri], 1969 and re- 
commended the respondent for treating 
it as a priority industry on agrd Febru- 
ary, 1970. Inthe counter-affidavit in 
that Court it was not contested that 
the writ petitioner was entitled to have 
his applications considered, According 
to para. 10 of the counter-affidavit on 
which the learned single Judge of the 
High Court disposing of the writ petition 
relied, it was stated inter alic: 


‘“‘in the case Of units engaged in the 
manufacture Of non-priority end-pro. 
' ducts, as in the case of the petitioner, 
the Chief Controller of Imports and 
Exports had advised the department 
to keep the applications pending until 
the completion of the examination. 
The petitioner’s application could not 
therefore be disposed of, However, 
instructions have since been received 
vide the Chief Controller of Imports 
and Exports, New Delhi, letter, dated 
8th Apri], 1970, which inter alia 
provides that applications received 
by the sponsoring authorities in time 
may be considered irrespective of the 
date on which they were forwarded to 
the licensing authorities and in terms 
of the licensing policy for 1970-71,” 
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It was added in this para, of the 
counter-affidavit : 


“According to policy for 1970-71, 

e the material Stainless Stee] Sheets is 
a canalised item for non-priority indus- 
tries and release orders are toO be 
issued on Minerals and Metals Trad- 
ing Corporation,” 


{n the judgment of the learned single 
Judgeit was stated to be common ground 
that the applications of the writ peti- 
tioners had to be dealt with in terms of 
the relevant import policy in force for the 
year 1968-69, However, a little lower 
down in that judgment, after reproduc- 
ing the relevant portion of paragraph 10 
of the counter-affidavit, it was also ob- 
served : 


<t Learned Counsel for the Central 
Government urged that the Licensing 
Authority whoever it is, is prepared to 
consider the applications of each of 
the petitioners in this batch of writ 
petitions, but such appraisal of the 
applications would be in terms of the 
licensing policy for the year 1970-71. 
Thus in effect, the respondents con- 
cede the right of the petitioners to have 
their applications considered and dis- 
posed of in a manner known to law, 
but the only opposition is that such 
applications filed and now pending 
will be considered in the light of the 
licensing policy for 1970-71.” 


Jt was in this context that the High Court 
observed that it was practically conceded 
that the rule nisi had to be made absolute 
and that some more directions were 
necessary. Relying on rule 7 (2), in 
‘Chapter IL of the Handbook of Rules of 
Procedure, Import Trade Control for 
the year 1968, according to which appli- 
cations for licences were required 10 be 
considered in terms Of the relevant policy 
in force, the learned single Judge directed: 


‘that the Licensing Authority do 
consider the applications now pending 
before him which are the subject-matter 
ofthese writ petitions within six months 
from this date bearing in mind the 
above directions and in particular deal 
with the said applications, applying 
the import trade contro] policy pre- 
ailing in 1968-69 -or 1969-70, as the 
case may be according to the dates of 
application for licence.”’ 
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4, On appeal before the Division Bench 
under clause (15) of the Letters Patent 
it was complained by the appellant, the 
Deputy Assistant Iron and Steel Cont- 
roller, that theinstructions of the learned 
Judge interfered with the policy introduc- 
ed in 1970-71 because under the new 
policy import of stainless steel] was canalis- 
ed through the Minerals) and Metals 
Trading Corporation for non-priOrity 
industries, The Division Bench did not 
consider this objection to be valid because 
in its view had the applications been 
considered in time and without delay and 
the import licerice sought granted, these 
complications would not have intervened, 
The Department, according 10 the High 
Court, could not take advantage of the 
delay in disposing of the applications for 
licence made earlier and then take the 
plea that they should be disposed of only 
in accordance with the current policy 
amd instructions given as to canalisation, 
On this view the appeal was dismissed 
but time for granting the import licence 
was extended by a further period of 
three months from the date of the order 
viz., 25th March, 1971. 


5. . In this Court the question canvassed 
at the bar is very narrow One, namely, 
whether the application for the import 
licence in question should be considered 
in accordance with the policy in force 
when the licence is granted or when the 
application is made, No point of mala 
fides or arbitrariness was argued in the 
High Court and no serious attempt .was 
made on behalf of the respondent to sus- 
tain theimpugned order of the High Court 
on that basis, as indeed, it is not possible 
for this Court 10 entertain and adjudi- 
cate upon such a plea in this appeal in 
the absence of a considered opinion of the 
High Court. The appellants’ learned 
Counsel Shri V. S. Desai at the outset 
drew Our attention to section 3 (1) (a) 
of the Imports and Exports (Control) 
Act XVIII of 1947 which empowers the 
Central Government to prohibit, restrict 
or Otherwise comtro] imports and exports 
and to, clause 6 (1) (a) of the Imports 
(Control) Order, 1955 made by the 
Central Government in exercise of the 
powers conferred on it by sections 3 and 
4 of Act XVIII of 1947, Clause 6 (1) of 
the Order empowers the Central Govern- 
ment or the Chief Controller of Imports 
and Exports to refuse to` grant a licence 
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or direct any other licensing authority 
not to grant a licence if no foreign ex- 
change is available for the purpose Or 
if the grant of a licence to an applicant 
is prejudicial to the interest of the State 
Or if it has been decided to canalise 
imports and distribution thereof through 
special or specialised agencies or channels, 
The scheme Of these provisions, according 
to the submission, suggests that the 
respondent has no absolute right to the 
grant of a licence merely because his 
application has been recommended by 
the sponsoring authority and that the 
licensing authority may decline to grant 
the licence on other relevant considera- 
tions affecting the larger and more vital 
interest Of the economy of the State and 
also other relevant factors beyond ‘the 
contro] of the State. In this connection 
reference was also made to para. 91 of 
Chapter IV of the Import Trade Control 
Handbook of Rules and Procedure (1968) 
which reads : 

‘Issue Of import licences tO actual 

users for back period : 


91. (1) Where an application for 
import licence from an actual user is 
not disposed of during the licensing 
period concerned on account Of any 
delay ôr laches on the part of the appli- 
cant, no licence against such applica- 
tion will be issued after the expiry of 
the licensing period or after the close 
of the monetary ceiling, However 
if the delay in the disposal of the appli- 
cation is on the part of the licensing 
authority or sponsoring authority or 
any Other Government Department, 
‘the application will be considered on 
merits. 
(2) While dealing with an import 
application for a back period in appeal 
or otherwise, the authorities concerned 
will consider such an application having 
regard to the general principles laid 
down, that is, availability of monetary 
ceiling, availability of goods applied for 
from indigenous sources Or Other com- 
mercial channels, essentiality of the 
goods applied for, stocks held by the 
applicant and expected arrivals against 
licences in hand, past imports and 
consumption of the item(s) in question 
by the applicant, actual production 
during the preceding period, estimated 
production and other factors considered 
‘relevant and necessary, 
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(3) In case where the applications for 
licences are not oad of during the 
licensing period concerned ot before 
the close of the monetary ceiling on 
account of delay on the part of the, 
sponsoring authority or the licensing 
authority or any other Government 
Department the value of the licences 
issued in such cases will be treated as 
first charge on the monetary ceiling to 
be allocated for the next licensing 
period and the necessary intimation in 
this regard will be given to the spon- 
soring authority.” 


According to Shri Desai the entire posi- 
tion of monetary ceiling, availability of 
goods applied for from indigenous sources, 
essentiality of the goods applied for and 
Other relevant factors have to be seen 
for considering the question Of issuing 
import licences to actual users for back 
periods. These considerations, said Shri 
Desai, indicate that if availability of the 
goods applied for, from indigenous sources 
improves Or the position in regard to 
foreign exchange oni: or there is 
a change in the matter of essentiality of 
the goods applied for, then, it would be 
and, indeed, it should be open to the 
licensing authority 10 come to a fresh 
decision on the question Of issuing the 
licence uninfluenced by the considerajion 
that during the previous licensing period, 
the situation being more easy, the import 
licence applied for would have been more 
readily granted, The import policy is 
influenced by the condition of foreign 
exchange which depends on various 
factors, some Of which may even be 
wholly beyond the control of the State 
and, therefore, the licensing authority 
would be entitled to take them into 
account at the time when the licence is 
actually issued, Shri Desai,in support of 
his submission relied on the following 
observations from the decision of this 
Court in Glass Chatons Importers and Users? 
Association v, Union of India? : 


“c It is obvious that if a decision has 
been made that imports shall be by 
particular agencies or channels the 
granting of licence to any applicant 
Outside the agency or channel would 
frustrate the implementation of that 





1. (1962) 1 S.C.R. 862 at p. 866 : (1962) 2 
S.C.J, 213 : ALR, 1961 S.C. 1514, 
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decision, If therefore a canalization 
of imports:is in the interests of the 
general public the: refusal of imports 
licences to applicants outside the agen- 
cies Or channels decided upon must 
necessarily be held also in the interests 
of the genera] public. The rea] ques- 
tion therefore is: Is the canalizatiou 
through special or specialised agencies 
or channels in the interests’ of the 
genera] public, 


A policy as regards imports forms an 
integral part of the general economic 
policy of a country which is to have 
due regard not only to its impact on 
the interna] or internationa] trade of 
the country but also on monetary policy, 
the development of agriculture and 
industries and even on the political 
policies of the country involving ques- 
tions of friendship, neutrality or hosti- 
lity with other countries,” 


These observations have also been pressed 
into service by Shri Desai, in support of 
his contention that canalising of appli- 
cations for the import Of stainless steel 
having been introduced since lst April, 
1970 it is not open now to issue the 
import licence to the respondent without 
the application being canalised accord- 
ing tO the prevailing procedure, The 
learned Counsel, however, Offered, as 
agreed in the High Court, to consider 
the respondent’s application according 
to 1970-71 policy. 


6: Shri Singhvi on behalf of the respon- 
dent controverted the appellant’s argu- 
ment by strongly relying on the letter, 
dated 23rd February, 1970 from the 
Director of Industries to the Deputy 
Assistant Iron and Steel Controller in 
which reference was made to the res- 
pondent’s assurance to ‘‘ manufacture 
only surgical equipments like sterlisers, 
operation tables, autoclaves etc,” and it 
was recommended that import of Stain. 
less Steel Sheets for the period 1968-69 
be treated as priority industry and licence 
issued to the respondent on this basis, 
As canalising policy was introduced only 
on Ist April, 1970, when the respondent’s 
case, according to Shri Singhvi’s argu- 
ment, had already been completed as a 
result Of the assurance contained in the 
letter Of 23rd February, 1971, the res. 
pondent’s industry was not governed by 
this policy and was entitled to get the 
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import licence, -Shri Singhvi placed 
strong reliance on rule 7 (2) contained i? 
the Import Trade Control Handbook of 
Rules and Procedure of 1968 and con- 
tended that the applications for licences 
must be considered in terms: of the ‘rele. 
vant policy in force at the time of making 


-the application, Reference in this con- 


nection was also made to rule 81 (c), 
according to which the role of the licens- 
ing authorities is : ` 


‘* (i) To issue licences on the basis of 
the recommendations of the sponsoring 
authorities where such recommenda- 
tions are in consonance with the policy/ 
procedure in force ; . * 


(iz) In the case of rejections, to com. 
municate reasons thereof to the appli- 
cants ; 


(tit) To take penal action against the 
licensees Or importers for violations of 
import and export contro] regulations; 


(t-) To the utilisation of ceiling, if 
any,” ' 


It was further contended that the recom. 
mendation of the sponsoring authority 
has to be given due consideration by the 
licensing authority as provided in rule 
80, The learned Counsel submitted that 
if the import policy prevailing in 1968. 
69 is not applied to the respondent, then, 
the respondent would suffer in respect of 
the applications made for.the years 1969. 
70 and 1970-71 though this argument, 
was not developed and the Counsel was 
content merely by asserting prejudice to 
his client, It may be recalled that the 
respondent applied for the Jicence as a 
new unit, Paragraph 82, sub-paragraph 
(2) contained in the Handbook of Rules 
and Procedure for 1968 provides : 


“82, (2) New Units (Priority indus. 
tries) (a) The new units, both in the 
large and smal] scale sectors, should 
make their first and second import 
applications for raw materials and 
components in a licensing period, 
through the sponsoring authority con. 
cerned, each covering their require. 
ments for. six months, Subsequent 
applications can be made by them on 
the basis of actual consumption, in the 
same manner as has been laid down 
for the existing units engaged in the 
priority industries, ` 
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(b) In the case of proposed units, the 
sponsoring authority will recommend 
a licence against the second application 
only after. the unit has gone into pro- 
duction, 


| (o) E E 
Paragraph 53 of the Red Book (1968-69) 


r in the same terms as paragraph 82 (2) 
4). 
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7. Prima facie, without the new units 
actually going into production, no ques- 
tion of recommendation for a licence 
against the second application could 
arise, But the point having not been 
fully pursued we express no opinion on 
this aspect. 


The respondent’s learned Counsel also 
submitted that about 163 applications for 
import licences had been dealt with by 
the licensing authority and the licences 
granted to the applicants, Reference in 
this connection was made to the affidavit 
of Lala Manickthand filed in the High 
Court in support of the Writ Petition in 
which it was asserted that licences had 
been issued in March, 1969 to 163 
applicants for the value of Rs, 9,960 each. 
These liaences, according to the assertion 
in this paragraph, had been granted with- 
Out any basis, though a little lower down 
it was added that those applicants were 
similarly placed as the respondent and, 
therefore; the issue of import licence 10 
them showed discriminatory conduct vio- 
lative of rules .of natural justice and 
equality, It was also added that accord- 
ing to the respondent’s information 
another 321 applicants were going tO get 
licences without any proper basis or 
criteria. The Counsel also made a refer- 
ence to that part of the respondent’s 
affidavit in the High Court where it was 
stated that if, as the respondent had 
reliably learnt, the 300 applicants who 
had asked for import-licences were to be 
granted their prayers then the ceiling 
limit allotted for the year would be ex- 
hausted and the respondent would . not 
get aly relief. It was for this reason that 
prayer was made in the High Court for 
restraining the Joint Chief Controller of 
Imports and Exports from issuing any 
licence to any Other person pending dis. 
posal of the respondent’s application, 
According to Shri Singhvi on 9th April, 
1970 an undertaking was given by the 


State in the High Court that the plea of 
exhaustion of the quota would not be 
taken by it for defeating the respondent’s 
claim, This submission was apparently 
made for the purpose of controvertinge 
the contention that the availability of 
foreign exchange being one of the vital 
considerations determining the grant of 
import Jicence, it is the prevailing posi- 
tion of foreign exchange at the time of 
grating the licence which has to be seen, 
Shri Desai ,having denied any such under- 
taking in the High Court and our atten-. 
tion having not been drawn to any such 
undertaking on the record of the High 
Court, we do not consider it proper to 
take into account the assertion made on 
behalf of the respondent, Shri Singhvi 
relied on a decision of the Madras High 
Court in Sha Maggajee Saremall and Bros. 
v. Joint Chief Controller of Imports and 
Exports1,the head-note of which reads : 


‘Where a transfer of quota rights is 
effected as a result of change in the 
constitution of the fiim, the new consti- 
tuted firm becomes entitled to the trans. 
ferred quota as from the date on which 
the reconstitution was effected and not 
from the date on which the Chief Con. 
troller of Imports purports 10 accord 
recognition to such reconstitution, 


The fact that a rule by way of an 
instruction has been introduced in the 
Red Book limiting the consideration 
of applications only to the immediately 
prior period cannot have any value in 
so far as the rights of parties come in 
for examination, The rights of the 
established importer to the licence for 
the back periods cannot be denied if his 
application had been kept pending 
for reasons Other than Jaches on the 
part of the applicant, An application 
for import licence for a particular 
-period must be considered only in the 
light of the policy relevant to that 
period and cannot be refused on the 
basis of a later policy which might have 
changed the position with regard to 
the licences for the import Of the item 
applied for, Decisionin W.A. No, 15 
of 1960 (Mad.) andin W.P. Nos, 27, 
47, 48 of 1961 (Mad.) followed,” 


8. This decision deals with a situation 
created hy the transfer of quota rights 


spa (1960) 2 MIN 3191 ATR 1965 Mad. 
{ 
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effected as a result of change in the 
constitugion of an existing firm which was 
an established importer: and, therefore, 
cannot Jend much assistance in dealing 
‘with the facts before us, The unreported 
decision of this Court in Municital Cor- 
poration for Greater Bombay v. Advance 
Builders India (P.) JLtd.1, also relied 
upon by Shri Singhvi merely Jays down 
that ‘‘ where a statute imposes a duty the 
performance or nen-performance of which 
is not a matter Of discretion, a mandamus 
may be granted ordering that to be done 
which the statute requires to be done 
(Halsbury’s Laws of England, Third 
Edition, Vo], IT, p. 90), Quite clearly, 
this decision only reiterates the recognised 
rulein regard to the grant of mandamus 
and is Of little help to the respondent, 


9. In our view the plea of arbitrariness 
and mala fides having not been pressed in 
the High Court it is not possible for this 
Court to consider it, The material on 
the existing record to which our attention 
was drawn is not enough to make out a 
prima facie case Of either mala fides or 
arbitrariness to justify any further scru- 
tiny. Indeed, in the High Court the 
State had agreed to consider the respon- 
dent’s application and the only contro- 
versy there was as to the year of which 
the import policy was to govern the 
respondent’s application, For this pur- 
pose, reliance was placed neither on the 
plea of mala fides nor of arbitratiness with 
the result that we decline to go into these 
pleas, 


10; There is no doubt that speedy dis- 
posal ofapplications for import licences is 
of the greatest importance, Indeed, in 
the Import Trade Control Hand Book of 
Rules and Procedure, 1968, paras. 302 
to 304 have been exclusively devoted to 
the subject of Checks on Delays, They 
provide : 


‘302, (1) Every effort is made to 
avoid delays in the disposal of applica- 
tions for licences or correspondence, 
Reminders in regard to the delayed 
cases are attended to promptly by the 
. licensing authorities, i 


(2) Complaints regarding delay addres- 
sed to the Chief Controller of Imports 
and Exports. New ‘Delhi, should be 
specifically marked ‘‘ Complaint against 
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delay’? at the top of the communica. 
tion containing the complaint, 


(3) The applicant should also bring 
cases Of delay to the personal notice of 
the Public Relations Officer in the 
Import Trade Control Office concern. 
ed. The Public Relations Officer of 
the rank of the Deputy Chief Controller 
of Imports and Exports has been ap- 


= pointed at the headquarters of ‘the 


Office Of the Chief Controller of Imports 
and Exports, New Delhi, In the 
regional offices also, Public Relations 
Officers have been appointed, 


Addressing of communications to Im- 
port Trade Control] Organisation : 


303, Itis noticed that telegrams and 
letters received by the licensing autho- 
rities from the trade by way of remin- 
der do not often contain sufficient de- 
tails to enable the licensing authorities 
to locate the previous papers. ‘With a 
view to avoid delay in the disposal of 
such communications the trade should 
give brief details of the reference receiv- 
ed by those from the licensing authority 
concerned, the particulars of the goods 


- sought to be imported and the I.T.C., 


classification of such goods. ‘The com- 
munication should also indicate its 
subject-matter, the category of the im- 
porter, the type Of the licence to which 
it pertains, whether it relates to the 
grant Of the licence or amendment or 
revalidation thereof or an appeal, 
and it should also give the number and 
date of the relevant original applica. 
tion, 


Enquiries regarding the position of 


. applications, 


304. (a) The arrangement under which 
the importers could enquire the posi- 


` tion of the import application by filling 


the import enquiry slip has been dis- 
continued, l 


- (6) The licensing authorities wil] make 


every effort to dispose of the applica- 
tions as quickly as possible, If an 
application for an import licence is 
not disposed of within one month from 
the date ofits receipt in the licensing 
section the licensing authority will 
issue an interim reply to the applicant, 


‘If an applicant does not receive an 


interim reply even after this time limit, 
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he can bring the matter to the notice 
of the Public Relations Officer in the 
import trade control office concerned 
or book an interview with the officer 
concerned through the Enquiry Officer 
in order to know the reasons for the 
delay in the disposal of his application, 


(c) Where a licensing authority calls 
for certain documents or information 
from the applicant or any deficiencies 
in the application are communicated 
to the applicant, and the applicant 
has furnished the required documents 
or information or made good the 
deficiencies but does not receive any 
further communication from the licens. 
ing authority within 15 days thereafter, 
he can bring the matter to the notice of 
the Public Relations Officer or book 
aninterview with the Officer concerned 
to know the reasons for the delay in 
the disposal of the application, 


+ 
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(d) Applications for import of capital 
goods and heavy electrical] plant will 
take somewhat longer time. But in 
such cases also, if the applicant finds 
that there has been a delay in the dis- 
posal of his application, he can bring 
the matter to the notice of the Public 
Relations Officer or book an interview 
with the concerned officer to know 
the reasons for delay.” 


This importance is justified because it is 
necessary for Our country tO utilise with- 
out undue delay the available foreign 
exchange, the supplies of which are 
limited, lest due to unforeseen circum- 
stances beyond the control of the State 
the position in this regard deteriorates. 
Paragraph 91 of this Hand Book, which 
has already been reproduced, while pro- 
perly safeguarding the right of the appli- 
cants for import licence also points out 
the consequences of delay and laches on 
their part, In the present case, as is 
clear from the ‘respondent’s counter- 
affidavit and from what has already been 
stated earlier, in the advance copy of the 
respondent’s application, no particular 
end-use Ofthestainless stee] sheets requi- 
red was specified and the respondent was 
asked to furnish particulars of the end-use 
and other required information in April, 
1969. The S.S.I. Registration Certifi- 
cate was for-the end-products ‘‘ hospital 
and surgical instruments and household 
utensils °, ` As per policy, there was'a . 
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ban on issue of licences for Stainless Steel 
Sheets for manufacture of hgusehold 
utensils, It wasin May, 1969 after the 
expiry Of the period 1968-69 that the 
respondent firm stated that they were 
going to manufacture hospital requisites 
such as surgical bowls, spittoons and 
trays, Inthe meantime, asis clear, there 
being a large number Of new units who 
had applied for import licences in April, 
1969 the Department considered it desi- 
rable to have a further scrutiny and fresh 
instructions came into force with effect 
from 16th April, 1969 (GLI No, 23 of 
1969). Itis for these reasons, which cannot 
be considered to be irrelevant, that the 
application could not be disposed of 
during 1968-69 period, We are ignoring 
the fact that according to the counter- 
affidavit the respondent’s application, 
along with the essentiality certificate, 
was received in the office of the Deputy 
Assistant Iron and Steel Controller on 
23rd April, 1969, which was after the 
expiry of the 1968-69 period, and we are 
assuming without holding, that the res- 
pondent’s application had reached the 
appropriate authority during the 1968-69 
period, It is not possible for us, on the 
material on therecord and on the argu- 
ments advanced at the bar, to hold that 
there was any undue delay, laches or 
dilatoriness on the part of the Department 
in disposing of the respondent’s applica- 
tion during 1968-69, The history of 
the correspondence between the respon. 
dent and the Department, as already 
noticed, clearly shows that the respon. 
dent’s application included items of 
manufacture which were not covered by 
the priority list and as a result of a Jarge 
number of new applicants for the sensi- 
tive item Of stainless steel, the Depart- 
ment was cOmpelled to hold a proper 
scrutiny in the larger interests both of 
the healthy growth of industry and of the 
balanced economy Of the country, Fresh 
instructions for this purpose issued on 
4th June, 1969, became operative and the 
respondent was naturally required to 
comply with these instructions, Since 
the respondent’s application contained 
items which were non-priority end-pro- 
ducts this application was kept pending 
until the completion of its examination, 
and in Our opinion this was not un- 
reasonable. Itwas on 8th Apri], 1970, 
that the Chief Controller of Imports 
and Exports, apparently after proper 
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review Of the situation, issued instructions 
providing for the consideration of appli- 
cations like those of the respondent 
irrespective of the date on which they 
ewere forwarded to the Department in 
terms of the licensing policy for 1970-71. 
Though that period has expired, Shri 
Desai has fairly offered on behalf of his 
clients even now to consider the res- 
pondent’s application in terms Of the 
policy for that year, 


11, Now, it has to be borne in mind 
that in the present stage of our industrial 
development imports requiring foreign 
exchange have necessarily to be appro- 
priately controlled and regulated, Possi- 
ble abuses of import quota have also to be 
effectively checked and this inevitably 
requires proper scrutiny of the various 
applications for importlicence, In grant- 
ing licences for imports, the’.authority 
concerned has to keep in view various 
factors which may have impact on im- 
ports Of Other items of relatively greater 
priority in the larger interest of the Over- 
all economy of the country which has to 
be the supreme consideration, and an 
applicant has no absolute vested right 
to animport licence in terms of the policy 
in force at the time of his application 
because from the very nature of things 
at the time of granting the licence the 
authority concerned may Often be in a 
better position to have a clearer over-al] 
picture of the various factors having an 
important impact on the final decision on 
the allotment of import quota to the 
various applicants, Shri Singhvi’s 
suggestion that the respondent’s concern 
may have to close down if the import 
licence is not granted according to 1968- 
69 policy is difficult to accept in view of 
of the assertion in the writ petition 
claiming turnover of 8 to 10 lacs by 
purchasing raw materia] from loca] mar- 
kets. 


12. In our opinion, no case has been 
made Out on the present record for a 
mandamus to the Department to consider 
the respondent’s application for import 
licence in terms of 1968-69 policy. Itis 
not possible on the existing material to 
conclude that the Department is guilty 
of any undue laches or delay in dealing 
with the respondent’s application which 


would. justify the Court in granting the. 


mandamus prayed for, The High Court 
was thus not right in making iheampugned 


` Balakrishandas and others 


order, As Shri Desai has given an under- 
taking that the respondent’s application 
would be considered in the light of the 
import policy for 1970-71 even though 
that period expired long ago, we need 
say nothing more on this aspect. We 
would actordingly allow tbe appeal 
with the observation that the respondent’s 
application be considered in accordance 
with the import policy for the year 1970- 
71 without avoidable delay, In the 
Circumstances of the case there would be 
no order as tO costs, 


S.J. Appeal allowed, 





THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :— K, S. Hegde, P, Faganmbhan 
Reddy and D. G. Palekar, JF. 


Appellańts* 
J. | 


State Bank of Hyderabad and another 
Respondents, 


e 
Hyderabad Fagirdars Debt Settlement Act 
(XLI of 1952), sections 25 and 11—Afpflica- 
tion only to SAE an iee debits and to fro- 
ceedings pending on the date of notification, 


Under the Hyderabad Jagirdars Debt’ 
Settlement Act, 1952, only those debts 
which were due on or before the notified 
date from a debtor orin respect of which 
any proceedings were pending in any 
Court or before the Board could be the 
subject-matter Of the settlement by the 
Board, [Para, 4,] 


The mortgage deed executed by the 
appellants, in the instant case, clearly 
justifies the conclusion that afresh debt 
was created by the said deed, There is 
unimpeachable evidence accepted by 
both the Courts that all the three -prior 
debts were paid out of the cash credit 
loan pene. to the appellants under the 
mortgage deed and the 13 bills of ex- 
change, - (Para, 5.) 


A, R. Somnatha Iyer, Senior Advocate 
(R. K.P. Shankerdas, R. V. Ramarao and, 
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P. K. Pillai, Advocates, with him), for 
Appellants. i 


S. V. Gupte, Senior Advocate (4. V, 
Rangam and Miss A, Subhashini, Advocates, 
with him), for Respondent No, 1, 


The Judgment of the Court was delivered 
by 


P. Jaganmokan Reddy, F.—This appeal is 
by certificate against the judgment of the 
Andhra Pradesh High Court which con- 
firmed the judgment and decree of a 
single Judge of the Origina] Side of that 
Court. The first respondent Bank filed 
a suit against the appellants, defendants 
Nos. 1-4 who are members of the joint 
family firm, for the recovery of a sum of 
I.G. Rs. 5,00,000 on the basis of a mort- 
gage deed executed by them in favour 
of the Bank by securing certain immove. 
able properties without possession, As a 
further security, the first defendant on 
behalf of the joint family, caused the 5th 
defendant, respondent 2, to guarantee the 
amount borrowed from the Bank and 
accordingly he executed a promissory 
note in favour of the 5th defendant on 
26th September, 1953 for Rs, 5,00,000 
which he in turn endorsed in favour of 
the Bank, The 5th defendant also exe- 
cuted a separate guarantee in favour of 
the said Bank on the same date, As the 
defendants failed to pay the amounts 
which fell due under the terms of the 
mortgage, a suit was filed as aforesaid 
against all the defendants, The lst 
defendant who was the manager and 
Karta of the joint family remained ex 
garte. The 5th defendant though he 
appeared in the Court, did not file any 
written statement and chose to remain 
ex parte throughout, Defendants 2-4 
alone filed written statements resisting 
the suit on several pleas, two of which 
alone may be noticed for the purposes of 
this appeal, namely, () that the suit 
debts were extinguished under section 22 
of the Hyderabad Jagirdars Debt 
Nettlement Act, 1952 (hereinafter called 
“the Act’), inasmuch as no application 
was presented by the Bank.under section 
11 of the Act before 30th June, 1953, 
which was the notified date ; and (ii) 
the civil Court had no jurisdiction to try 
the suit as under section 25 of the Act 
all suits and proceedings for the recovery 
of a debt due from .a Jagirdar have to be 
transferred: to the Jagirdars Debt Settle- 
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ment Board which alone had jurisdiction 
to settle it, It appears that the appel- 
lants who it is admitted are Jagirdars.had 
money transactions with the Bank prior 
to the execution of the mortgage on three” 
Separate accounts, Ultimately these ac. 
counts were closed by payment from the 
amount Of Rs, 5,00,000 advanced to them 
by the Bank on a cash credit account 
secured, by the aforesaid mortgage deed, 
It was contended that as the amounts due 
on the three earlier accounts to the Bank 
were debts which were pending on the 
date of the Act and since these loans 
were secured by the mortgage, the pro- 
Visions Of the Act are applicable and the 
debts got extinguished as the Bank had 
not applied under section 11 before 
30th June, 1953, torefer them for settle- 
na by the Jagirdars Debt Settlement 
oard, 


2. The trial Court on the evidence held 
that the amounts due from the appellants 
on the three old. accounts were Rs. 
5,00,00@ made up of (4) Rs, 2,59,436-0-0 
on the L.B.D. Account; (b) Rs, 2,05,358- 
8-8 on Overdraft Account (Clean) (Led. 

er No, 14) Dwarkadas Mukundas ; 
() Rs, 35,205-7-4 on Overdraft Account 
(Clean) (Ledger No. 2) Dwarkadas 
Mukundas, It further held that at the 
request Of the appellants they were grant- 
ed by the first respondent a cash credit 
to the extent of Rs, 5,00,000 andin com- 
pliance with the terms of sanction the 
appellants executed a mortgage deed 
(Exhibit P-10) in favour of the Bank : 
that from the fresh cash credit account 
which was opened on 8th August, 1953, 
in the name Of the appellant firm with 
the Bank, the appellants cleared the 
earlier liabilities under the three accounts 
mentioned above which were closed and 
that on the same date the Bank returned 
to the appellants thirteen bills duly en- 
dorsed in favour Of the appellant firm. 
‘On these facts, the trial Court held that 
as the lst respondent was a Scheduled 
Bank, the provisions of the Act would not 
be applicable by virtue of section 3 (v) 
and accordingly the civil Court would 
have jurisdiction to entertain the suit. 
The suit was, therefore, decreed against 
the appellants and the-second respondent, 
against which an original side appeal was 
filedin the High Court, By thetime the 
appeal came up for hearing, a Full Bench 
of the Hyderabad High Court in the case 
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of State Bank of Hyderabad V. Mukundas 
Raja Bhagwandas and Sonst, held that 
under section 25 (1) of the Act, all suits, 
appeals, applications for execution and 
“proceedings Other than revisions, taken 
before the Courts in regard to debts for 
which applications under section li of 
that Act could be made to the Board 
and involve the questions as to the status 
of the debtor and the total extent of his 
debts, are liable to be transferred if they 
were pending on the date noti fied under 
section 11, i.e, 30th June, 1953, But, 
if they were filed after that date, they are 
liable to be transferred only.on notice by 
the Board by reason of an application 
under section 11 or statement under sec- 
tion 21 of the Act. All other suits, 
appeals, applications for execution or 
other proceedings, including cases relat- 
ing 10 debts incurred subsequent to the 
notified date are Clearly beyond the 
purview Of section 25 and are not liable 
to be transferred to the Board, as the 
Board itself cannot deal with such suits 
or proceedings hecause Of the limitations 
placed in the Act. What is meant by the 
expression ‘ pending’ in section 25 (1) 
was interpreted as pending on the noti- 


fied, date. 


3, Inview of this decision, the questions 
that were urged before the’ appellate 
Court were whether the debt was a post- 
notification debt or a pre-notification 
debt, namely, whether it was contracted 
after 30th June, 1953, or prior to that 
date, Ifit was a pre-notification debt, 
the said debt would be extinguished by 
virtue of section 22 of the Act, Even 
if it was a post-notification debt, it was 
urged that the civil Court would not have 
jurisdiction under section 25 notwith- 
standing the judgment of the Full Bench 
of the Andhra Pradesh High Court 
referred to above. Further, section 3 of 
the Act was also challenged as ulita vires 
of Article 14 of the Constitution of India 
on the application of the decision of the 
Supreme Courtin the State of Rajasthan V. 
Mukand Chand*, It was held by the 
Bench thatthe drawing of money in the 
hew account and the payment into the 
old accounts had discharged the old 
debts which could not form the basis of 


Be 
1. (1963) 2 An. W.R. 147: A.LR. 1964 Andh. 
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a suit against the defendants for recovery 
ofthesaidamounts. Accordingly, follow- 
ing the Full Bench judgment, it was held 
that the civil Court had jurisdiction to 
entertain the suit as the debt was a post- 
notification debt andin this view confirm- 
ed the judgment and decree of the trial 
urt. 
4, In this appeal on the reasoning of 
the Courtin MukandChand’s caset the pro- 
visions of section 3 exempting Scheduled 
Banks from the application of the provi- 
sions of the Act equally offend Article 14 
as was section 2 (e) of the Rajasthan 
Act which was analogous so that the Ist 
respondent’s debts to a Jagirdar are 
liable to be challenged under any of the 
provisions of the Act:like those of any 
other creditor to whom section 3 was not 
made applicable. Before dealing with 
the contentions raised before: us, it is 
necessary tO state that as a consequence 
of the abolition of Jagirs by the Hydera- 
bad (Abolition of Jagirs Regulation) 
1358 Fasli (1949, A.D.) and the Hydera. 
bad Jagirs (Commutation Regulation) 
1359-F, (1950 A.D.) passed on 25th 
January, 1950, the resources of the 
Jagirdars. were greatly affected and as a 
consequence the creditors of those Jagir- 
dars were also faced wish a® difficult 
situation which affected their prospects 
of recovering the loans, It, therefore, 
became necessary tO enact legislation 
to provide for this contingency, It was 
in this background that the Act was 
passed. which incorporated the provisions 
analogous to the Bombay Agricultural 
Debtors Relief Act, 1947, Under the 
scheme Of the Act a Debt Settlement 
Board was created and the creditors who 
had claims against the erstwhile Jagirdars 
were required under section 11 to make 
application within the notified date, 
which as we have earlier stated, was 
30th June, 1953, for settlement of their 
debts. . This Court had in another case 
between the same parties—foint Family of 
Mukund Das Raja Bhagwan Dass and Sons V: 
State Bank of Hyderabad? to which one 
of us was a party (Hegde, J.), considered 
the scope and ambit of the Act andit is, 
therefore, unnecessary for us again to 
traverse the same ground, In that case 


TI (1964) 28.6.1 586 : (1964) 6S.C.R 903; 
A.LR. 1964 S.C. 1633. | 
2. (971) 1'S.C.J. 689: (1971) 1 M.LJ. (S.C.) 
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a similar question as that which falls for 
determination in this case was considered 
namely, what are the conditions for the 
applicability of section 25 of the Act 
which provides for transfer of pending 
suits, appeals, applications and proceed. 
ings to the Board and deprive the civil 
Courts of jurisdiction in respect of debts 
which were the subject-matter of these 


proceedings. In that case the decision . 


of the Full Bench of the Andhra Pradesh 
High Court to which reference has been 
made earlier, was also considered and 
its conclusion that the expression ‘ pend. 
ing’ in section 25 relates to proceedings 
which were pending on the notified date 
and could not take in any proceedings 
which came to be instituted after such 
date was approved, After examining 
the scheme and the several relevant pro- 
visions Of the Act it was held that the suit 
or proceedings must be pending on the 
notified date and could vot take in any 
proceedings which came to be instituted 
after such date, and that they must bein 
respect Of a debt with regard to which a 
Jagirdar or a creditor could make an 
application to the Board on or before the 
notified date, Thus, only.those debts 
which were due on or before the notified 
date frone a deptor or in respect of which 
any proceedings were pending in any 
Court or before the Board could be the 
subject-matter Of the setilement by the 
Board, In that case the suit was filed by 
the respondent Bank in July, 1956 against 
the appellant for the recovery of Rs. 
40,000 on account of cash credit account 
Opened by the appellants with the res. 
pondent, The suit was decreed and in 
1959, the Bank filed an execution petition 
for executing the decree. It was urged 
that the éxecution petition should be 
transferred to the Jagirdars Debt Settle- 
ment Board under section 25 of the Act, 
While negativing this contention, Grover, 
J. observed at page 142 : 


‘In our judgment the High Court 
came to the correct conclusion that the 
eXpression ‘ pending ’ in section 25 (1) 
must relate to proceedings which were 
pending on the notified date and could 
not takein any proceedings which came 
to be instituted after such date, The 
Other condition for the applicability 
of section 25 was-that the suit or other 
proceedings must bein respect of a debt 
with regard to which a Jagirdar or the 
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creditor could make an application to 
the Board on or before the date which 
the Government had notified for settle- 
ment of debts due by the Jagirdar, 
A close examination of section 22 puts” 
the matter beyond controversy, If 
no application had been made under 
section 11 within the period specified 
therein or for recording a settlement 
made under section 15 every debt due 
by the debtor was to stand extinguished, 
In a case of the present kind a debt 
would have stood extinguished if no 
application -had been made under 
section 11 within the specified period, 
Thus the material date would be the 
one notified by the Government under 
section 1] and only those debts which 
were due on or before that date from a 
debtor or in respect of which any 
proceedings were pending in a Court 
Or before the Board would be the 
subject-matter of settlement by the 
Board.” 


In view of this legal position, on behalf 
of the appellant itis urged that the mort- 
gage executed by the appellants did not 
create any new debt but merely secured 
the payment of prior debts which was the 
balance due to the Bank on the 3 accounts 
as on the date of the mortgage which 
debts were pending debts within the 
meaning of section 25 (1), On this 
basis, it is contended tbat as no applica- 
tion was made under section 11 in respect 
of the prior debts, the debts became 
extinguished and accordingly the mort. 
gage deed Jacked consideration to make 


-it enforceable, Apart from the fact 


that both the Courts on the evidence and 
on an interpretation of the mortgage 
deed, held that the mortgage transaction 
was in respect of a fresh Joan advanced 
tO the appellants under that deed, no 
plea that the debt was not supported by 
consideration or that the earlier debts 
had been extinguished was either raised 
before the tria] Court or before the appel- 
Jate Court. The learned Advocate, how- 
ever, referred us tO prayer in para, 9 of 
the written statement in which a plea 
was taken that the suit is not maintain- 
able and that “the plaintiff ought to 
have submitted its claim before the 
Debts Settlement Board”, This plea 
is general in character and does not 
indicate that the suit is liable to be dis- 
missed as the mortgage is unsupported 
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by consideration, Therewas also neither 
an issue in the trial Court nor has any 
ground been taken in the Memo: of 
Appeal though as‘many as 75 grounds 
were urged against the judgment of the 
trial Court.’ We cannot, therefore, per- 
mit-‘the appellant'.‘to raise any 
contention : based on the mortgage 
being: unenforceable for want of consi- 
deration for the first time in this Court. 


5; ‘Avperusal.of the terms of the mort- 
gage deed clearly justifies the conclusions 
that the loan of Rs. 5,00,000 was a 
fresh debt created by the mortgage deed. 
There is unimpeachable evidence 10 show, 
aud this has been accepted by both the 
Courts that all the three prior debts 
were paid from out of Rs, 5,00,000 cash- 
credit loan granted to the appellants 
under the mortgage-deed and the 13 bills 
of exchange, the time for payment of 
which had not fallen due and some of 
which were executed by parties. other 
than the appellants, were endorsed in 
favour of the appellants and returned to 


them as a consequence Of the discharge: 


of the debts due on the three prior 
accounts, 


6. The mortgage deed states that the pro- . 


perties detailed in the schedule annexed 
thereto were being mortgaged without 
possession as better security for the re- 
payment of the sum of Rs, 5,00,000 


under the deed together with interest 


accruing in future and al] other- sums 
thereby secured, Clause I of the deed 
states that the mortgagor. shall repay 
the said'sum.of Rs. 5,00,000 and all 
other sums.secured thereunder within a 
period of 5 years from. the date, in the 


manner and subject to. the conditions , 


detailed thereafter; that the mortgagors 
shall pay!interest on the said sum, of 
Rs, 5,00,000 or such other sum that may 
remain due from them to the mortgagees 
from time tO time at the rate Of six per 
cent, per.annum til] the whole amount is 
fully repaid; that the mortgagors shal] 
pay the interest accruing y th 
months without default, that the principal 
sum of not less than Rs. 1,00,000 
was to be paid per year by the end of 
each year following; and that the pay- 
ments towards the principa] shal] not be 
less than , Rs. 5,0CO at a time per 
month and the balance .jo make up 
Rs.. 1,00,000 per annum payable, 
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due every three 


shal] be paid before the expiry of each 


year following, There are other terms ' 


to which itis not necessary tO refer except 
the Jast one by which it is agreed that 
“if the mortgagors commit. breach of 
any of the conditions and covenants 
and’ the :mortgage money becomes pay- 
able either by reason-of default or any 
other cause whatsoever and the mort- 


gagors fail to pay the amount due on - 


demand; the mortgagee wil] be.erititled 
tosueand bring tosalethesaid properties: 
hereby mortgaged and ifthe sale proceeds 
are not ‘sufficient to satisfy the mort- 


gage decree the mortgagors wil] pay the’ 


said baJance personally and from their. 
other properties both moveable and 
immoveable ,”’ 
mortgage it is evident that the debt 
of Rs. 5,00,000 is a fresh ‘debt 
ted by and sécured thereunder : with 
interest that may become due from the 
date of the mortgage and that there is, 
therefore, no question of the mortgage 


From the terms of this: 
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ar ` 


Cred- ; 


deed having been executed as a settle- . 


ment of prior debts so as to attract the 


provisions of sections 1] and 25 of the 
Act, In this view, the civil Court had 
jurisdiction and the decree granted by 
the trial Court and confirmed by the 
appellate Court does not, suffer from 
any infirmity, The appellants have 
asked for a direction to allow them to 
pay the decretal amount by instalments 
but we do not think that there is, any 
justification for granting this prayer. 
The .respondent, however, is prepared 


to give them time for payment provided ` 


— 
` 


half the amount is paid within a certain > 


period and the balance thereof thereafter 
so. that the entire decretal amount. is 


payable within a year from the date of ' 


this: judgment, We accordingly direct 


the appellants to pay within four months - 


from the date of the judgment half the 


decretal] amount with interest due there- 


on and the balance ‘thereof together with 
further interest within 8 months there- 
after. If half the decreta} amount is 
not paid within four months as directed, 
the first respondent willbe free to execute 
the entire decree, ‘With these directions 
the appeal is dismissed with costs, 


V.K. Appeal dismissed i 
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THE SUPREME COURT INDIA. 
(Civil Appe'late Jurisdiction.) 
: Present:—K’S, Hegde and A.N. Grover, FF. 
T: D. Gopalan Appellant” 
“De 


The Commissioner of Hindu Religi- 
_ ousand Charitable Endowments, 
Madras Respondent. 


. Madras Hinda Religious Endozwents Act (II 
of 1927), section 9 (12)—-Timple, whether 


public or private—Factors to be considered— . 


Appreciation of. evidence—Duty of appellate 
Gourt in rejecting reasons given by the trial 
Gourt—Practice. 


The origin of the temple, the mann¢r in 
which its affuirs are managed, the nature 


and extent of the gifts received by it, . 


rights exercised by devotees in regard 
to worship therein, the consciousness of 
the manager and the devotees as to the 
public character of the temple are factors 
that g> .to establish whether a temple is 


public or peivate, The entire evidence, . 


both documéntary and oral, has to be 
: considered as a whole keeping in view 
the above principles. © [Paras, 11 and 16.] 


The uniform practice in the matter of. 


appreciation of evidence has b7en that 
if the trial Court has given cogent 
cetailed reasons for not accepting the 
testimony ofa witness the appellate Court 
` in all fairness orght to.deal with those 
reasons before proceeding to form a 
_ contrary opinion about accepting the 
testimony which has been rejected by 
the trial Gourt. [Para. 9.] 


Held further:. The High Court did not 
attach sufficient importance to three 
matters which in the present case, were 
of material consequence, namely: (1) 
that the origin of the temple mindapam 
had bten proved to be private; (2) that 
‘the management had remained through- 
out in the members ofa particular family; 
and (3) that there was absence of any 
endowed property, Thrre was no 
' goprram or dwajasthar.bcm nor a 
nagara, bell nor hundial in the su't 





*C.A. No. 742 of 1967. 
Disposed on 4th May, 1972. 
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temple. In view of these the High 
Court’s conclusion that the temple is 
not private is not acceptable. e 

[Paras. 15 and 17.] 


Cases referred to— 


‘Goswami Shri Mahalaxmi Vahuji v. Rannch- 


hoddas Kalidas, (1970) 2 S.G.R.- 275: 
A.I.R.19708.C. 2025: T.D. Gopalan v. 
Commissioner of Hindu Religious and Gharita- 
ble Endowments, Madras, (1966) 25.C.J. 
794 : (1956) 2 M.L. J. (S.C.) 98 : (1966) 
2 An.W.R. (S.C.) 98 : 1956 S.C.R. 
(Supp.) 154; ALR. 1966 S.G. 1935; 
Madras Hindu Religious Endowments Board v. 
V.N.D. Ammal, (1953) 2 Mad. L.J. 688; 
A.L.R. 1954 Mad. 482: Babu Bhagwan 
Din v. Gir Har Saroop, 67 Ind. App. 1: 
(1940) 1 M.L.J. 1: A.LR. 1940 P.G. 7; 
Mundancheri Koman v. Achuthan Nair, 61 
Ind. App. 405: 67 M.L. J- 788: LL.R. 
58 Mad. gt : A.I.R. 1934 P.C. 230. 


M. Natésan, Senior Advocate, (K. S. 


Subramanian and K. Jayaram, Advo- 


cates, with him), for Appellant. 


A, V. Rangam and Miss A, Subhashini, 
for Respondent, 


oe Judgment of the Court was delivered 
y oo, 
Grover, F _—This is an appeal by certificate 


from a judgment of the Madras High 


Court, 


2. The appelJant’s predecessor in office 


T. G. Kuppuswamy Iyer filed on 14th 
April, 1950 a suit in the District Gourt, 
Madurai, under section 84 (2) of the 
Madras Hindu. Religious Endowments 
Act (II of 1927) against the respondent 
and two other persons who are not 
parties ta the appeal for a declaration 
that the suit maindapam was a private 


. mindapam i.e., family proprty of Tho- 


guluva Thirumalier and was not a 
temple covered by the provisions of the 
afuresaic Act. This svit had to be 
instituted because the authorities appoin- 
ted under the Madras Act (II of 1927) 
had held that the premises No.29, South 
Masi Street, Madurai wherein the ido] 
of Sri Srinivasaptrumal and certain 
other idols were located was a temple 
within the meaning of the said Act, The 
District Judg? decreed the suit in favour 
of the appellent but the High Court, 
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On appeal, reversed that judgment and 
' passed a decree holding that the premises 
constituted a temple. The appellant 
thereupon filed a petition for leave to 
eappeal to this Gourt but the High Court 
refused to grant the certificate, The 
matter was brought to this Gourt. By 
a judgment which is reported in T. D. 
Gopalan v, Gommissioner of Hindu Religious 
and Gharitable Endowments, Madras,\ this 
Court directed that the svbject-matter 
of the dispute should be ascertained 
-with reference to the claim made by 
the plaintiff in his plaint. Consequently 
the valuation of the property houli have 
' been done according to the claim made 
in the plaint, namely, that the property 
was private property of the family capable 
ofalienation, Thereafter the High Court 
granted a certificate on determination 
‘of the value of the suit property, 


3. The only question which had to be 
. decided by the District Court and the 
High Court was whether the property 
in dispute was a private mandapam 
and not a public temple. The District 
Judge appointed a Commissioner to 
submit a report regarding the physical 
features of the property. The Com- 
- missioner reported that the suit premises 
was a temple and in front of it there was a 
garbha graha on either side. There 
were two stone idols called Dwarepalakas, 
The implements necessary for offering 
puja were also found by the Gommissioner. 
But there was no dwajasthamba, bali- 
- peeda or gopuram. 


4. ‘There is no dispute that the premises 
' where the temple is situated originally 
belonged to one Kuppiyan. A decree 
was obtained by Tirumalaiyyan against 
Kuppiyan and in execution of that 
decree the property was put to sale by 
public avction, It was purchased by 
Tirumalaiyyan in 1885 (vide Exhibit 
B-1—Extract from the suit register dated 
14th January, 1885). The title to the 
property thus vested in Tirumalaiyyan 
and the members of the family who 
later on came to be known as Thoguluva 
family. 


5. The case laid in the plaint was that 
the mandapam came to be constrrcted 





1. (1966) 2 S.C.3. 794: (1966) 2 An.WR. 
- (S.C.) 98:.(1966) 2 M.L.J. (S.C.) 98: 1966 S.C.R 
(Supp.) 154 : ALR. 1966 S.C. 1935. 
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on the suit property by the members 
of that family which belonged to what is 
known as the Səurashtra commvnity in 
Madurai town. It was a private 
mandapam whick was in the exclusive 
and absolvte contro] of the said family 
and worship was performed there for the 
spiritual benefit of the members of the 
Thoguluve Tirumalaiyyan family, It 
is common-ground that zt all-times the 
management and control over the mända- 
pam was with some One or other member 
of the Thoguluva family. In 1932 or 1933 
some shops in the eastern and western 
side of the mandapamr were constructed 
for which the municipality levied a tax 
which hzd been paid by the members 
of the Thoguluva family which was’ in 
the management of the temple, 


6. The learned District Judge’s appro- 
ach to the appreciation of the evidence, 
oral as wel] as documentary, wzs on 
the principle that once th? private 
character of the temple: was established 
more strong proof was necessary ‘to hold 
that the temple was subsequently: dedi- 
cated to the public; Babu Bhagwan Din v. 
Gir Har Saroop1. He consit ered the 
evidence produced by the parties and, 
in particvlar, carefully analysed the 
evidence led on behalf of the defendants 
according to whom the mandapam was 
a public temple. While discussing the 
evidence of each of the witnesses -the 
learned Judge gave detailed reasons for 
accepting or rejecting the evidence of a 
particular witness. Before him the defen- 
dants had sought to establish the dedica- 
tion. of the temple to the public by pro- 
ducing evidence on the following points. 


(1) Subscriptions were collected by G. 
Rama Ayyangar and his descendants 
from the public because the members 
of the Thoguluva family stopped giving 
any financial help to the temple. 


(2): Shops in the front mindapam were 
constructed with public donations and 
even for the kumbab’shtkam public 
funds were collected, 


(3) D. W. 6 who did not belong to 
the Thoguluva family was doing the 
mandagapodi. 





1. (1940) 1 M.L.J. 1: 67LA. 1: ALR. 1940 
P.C. 7, 


ij 


(4) There used to be a procession on 
Vaikunta Ekadasi day th? expenses of 
which were met by D.W.7. 


(5) There were jewels and other articles 
used for worship donated by members 
of the public which were in the custody 
of Srimathigal Sangam. 


(6) On each of the Navaratri days 
people who did not belong to the 
Thoguluva family did the ubhayam, 


(7) The . worshippers had been making 
offerings during the daily pooja as of 
right and were participating in the daily 
neivedyams, 


(8) That theré was a nagara, bell 


and hundial in the suit temple, 


(9) That there .wzs utsava idol in the 
suit mandapam, 


7, The learned District Judge found: 
(i) D.Ws. 3, 4 and 8 who belonged to 
the Thoguluva family had played into 
the hands of the opposite camp. (ii) 
D.W. 3 was disb7lieved mainly because 
he claimed that he was the manager 
for some time and that he had handed 
over all the charge papers and accornt 
books to the Plaintiff at the meeting at 
which the plaintiff was appointed mana- 
ger, Bvtina previous statement Exhibit 
A-17 he had admitted that there was no 
record to show that he had handed over 
the charge tc the plaintiff. (i?) The bur- 
den: of proving that donations were 
collected from the public was on’ the 
_ defendants as they were seeking to 
- establish dedication of a temple which 
was once private in. character. There 
was no Satisfactory evidence that dona- 
tions had ever been collected fiom 
members of the public. D.Ws. 2 and 6 
who claimed to have made such contri- 
' bution could not produce any account 
books which contained any svch entries 
although they were running trade and 
business, (iv) there were clear contra- 
dictions in the statements of D.Ws, 4 
and 8 on.some material matters and 
therefore their evidence could not be 
relied upon. (v) The evidence of P.W, 
tı read with the recitals in Exhibit B-5 
négativ-d any inference of any public 
donation having been collected for the 
building of the shops or for the 
kumbab'shekam, (vi) The statements 
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of D.Ws. 7 and 8 when considered in 
the light of the other evidence gid not 
establish that the deity was taken put 
in a procession as alleged by the de- 
fendants. (vit) It had not been satisfac- 
torily proved that any non-Thoguluva 
performed any of the mandagapodies on 
Navaratri day or that any monies 
were so collected for taking the deity 
in procession on Vaikunta Ekadasi day. 
(viii) The evidence of D.Ws. 2 and 6 
on the quéstion of the expenses of the 
nagara, bell and hundial was negatived 
by the absence of their mention in the 
report of the Commissioner, There 
was no mention of the hundial even in 
some earlier affidavits or petitions, (zx) 


‘Even defendants 2 and 3 did not say in 


their written statements that there had 
been any user of the temple by the 
public as of right, They had only 
asserted that membzcrs of the Saurashtra 
public were worshipping there as of 
right, It was pointed out by the learned 
Jucge that a temple worshipped even 
by 2 section of the public would be a 
public temple but the evidence which 
had been produced on behalf of the 
defendants was to the effect that any 
member of the public whether a 
Saurashtra of a non-Saurashtra had a 
right to worship there. The case as 
laid in the pleadings and as developed 
the evidence was thus inconsistent, 


8. The High Court observed that the 
origin and history of the shrine could 
not be traced with any degree of conti- 
nuity owing to the paucity ofthe evidence 
on the record, Reference was, how- 
ever, made to the auction sale. It was 
not disputed before the High Court 
that the property forming the subject- 
matter of the Court sale comprised the 
suit property. Before the High Court 
the plaintifi relied on Exhibit B-1 for 
two purposes; (1) It showed that the 
property was private secular property 
and (2) the title to the property became 
vested in Thoguluva Tirumalliyan and 
members of his family. The observation 
of the High Court on these contentions 
was, “the document, Exhibit B-1 (a) 
lends considerable support to these con- 
tertions of the plaintiff’, The High 
Court, however, proceeded to note that 
in the description of the property in 
Exhibit B-1 there was a mention of 
garbha graha prakaram and vacant 
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site etc, These terms were generally 


‘ assogiated with only public temples. 


According to the High Court there was 
no evidence to show how the worship 
at the shrine was conducted and who 
provided the necessary funds and further 
how the property was treated by the 
public authorities like the Government 
or the municipality. It was common 


ground, however, that the shrine was a 


popular one ‘at least among the members 
of the Saurashtra community and that 
nithyapadi pooja was being performed 


. atthe shrine just as in public temples. 


Particular reference was. made by the 


‘High Court to the expenses. of stone 


images which were. to be installed in the 
suit premises in 1947, the off:r ofthe 


gift having been made by persons who 


did not belong to the Thoguluya family. 
In Exhibit B-4 the donors offered to 
make three stone images at their cost and 
also offered a sum of Rs. 350 for meeting 
all expenses in connection with the 
installation of newly made idols and 


. the various ceremonies which were to be. 
. performed in connection with the same, 
.An invitation Exhibit B-5 was issued in 


that ‘connection for a mahakumbabi- 
shekam to be celebrated on 27th January, 
1947. In this invitation the plaintiff 
styled himself as the ‘honorary secre- 


~ tary. The donorswere described therein” 


as the udhayadars. On 17th March, 


1947, the plaintiff wrote to the donors 
'. requiring them to pay Rs. 100 every 
‘taonth towards the pooja at the shrine, 
- This‘ demard was said to have been 


made on the basis of.the alleged agree- 


-‘ment on the part of the donors to furnish 


the necessary expenses for running the: 


| institution after the images were duly 
‘installed. The High Gourt felt that it 
- was Cifficult to conceive of the owner-of a 


private temple receiving gifts of images 


-from strangers and installing them in his 
“temple; and it was impossible to recon- 


cile the demand for contributions with 
the claim that the temple was a private 


' one, 


9.. The High Court next proceeded to 
reproduce a summary of the statement of 
each of the witnesses produced by the 
defendants. No attempt whatroever was 


made to discuss the reasons which the 


learned District Judge had given for. not 
accepting . their evidence except for a 
gen“ral. observation here and there that 
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nothing had been suggested in the cross- 
examination of a particular. witness as 
to why be shovld have made a. false 
statement. We apprehend that the uni- 
form practice in the matter of apprecja- 
tion of evidence has been that if the 
trial G urt has given cogent and detailed 
reasons for not accepting ihe testimony 
of a witness the ,app*llate Court in all 
fairness to it ought to deal with those 
reasons before proceeding to form a 
contrary opinion about accepting the 
testimony which has:been rejected by 
th? trial Gourt. We are, therefore, not 
in a position to know ‘on what grounds 
the High Gourt disagreed with the reasons 
which prevailed with the learned District 
Judg? for not relying on ‘the evidence of 
the witnesses produced by the defendants. 


10. It seems that the approach of the 
High Court was also somewhat-influenced 
by the observations, of the Judicial 
Committee of the Privy Council’ in 
Mandancheri: Koman v. Achuthan Nair}, 
that in the greater’ part of the Madras 
Presidency private temples" were practi- 
cally unknown and. the presumption was 
that the témples and‘ their endowments 
formed ‘public religions trufts. ‘ Th's'was, 
however, not the case in Malabar where 
large tarwads often established’ private 
temples for their own use, ‘Finally the 
High Gourt held that the temple'was a 
public temple, After stating rome other 
facts which. were found, presumably 


‘after believing the ev’dence procuced by 


the defendants, the’ High Court made two 


` observations which may be reproduced: 


(1) Admittedly the members of the 
. public have been worshipping at the 
shrine without Jet or hindrance. 


(O usaria The evidence on record 
shows unmistakably that this “temple 
was being run only by contributions 
and by beneftactions obtained frem 
members of the public”. 


11, Mr. Natesan who appears for. the 
plaintiff-appellant has ¢ssailed the whole 
approach of the High Gorrt to- the 
question of the character of the temple 
which, according to him, had been proved 
to be private in origin: It has been 
contended by him that the urwil state 





61 Ind, App. 405: 67M.LJ. 788: 


1. TLR. 
58 Mad. 91: A.J.R, 1934 P.C. 230. ` 


a PAN 
Gt. 


of-affairs to be found in Madras as per 
the observations .of the Privy Council 
could not be applied to the case of 
Saurashtra community which migrated 


from the territories which now form part” 


of; the State of Gujarat centuries ago. 
This community, has, apart from several 
other individual characteristics, main- 
tained ‘a tradition of -having private 
temples. Moreover if the origin -of 
the temple had been -proved_ to 
be private then according. to the law 
laid ‘down by the Privy Council itself in 
Babu Bhagwan Din’s case1, dedication 
to the public was not to be readily 
inferred. Such an inference, if made, 
from the fact of user by the public was 
hazardous since it would not, in general, 
be consonant with Hindu sentiment or 
practice that worshippers should be 


turned away; and, as worship generally. 


implied offerings of some kind, it was 
not to, be expected that the managers 
ofa private temple should in all cir- 
cumstances desire to discourage popu- 
larity. It was further emphasised by 
their Lordships that tke value of public 
user as evidence of dedication depends 
on the circumstances which give strength 
to the inference that the user was as of 
right. In Goswai Shri Mahalaxmi Vahuji v. 
Ranchhoddas Kalidas®, it was pointed out 
that the appearance though a relevant 
circumstance was by no means decisive. 
The circumstance that the public or a 
section thereof had been regularly wor- 
shipping in the temple -as a matter of 
course and they could take part in the 
festivals and ceremonies conducted in 
that temple apparently as a matter of 
right was a strong’ piece of evidence to 
establish its public character, If votive 
offerings were being made by the public 
and the expenses were being met by 
public contribution, it would be safe to 
presume that the temple was public. 
In short the origin of the temple, the 
manner in which its affairs were managed, 
the nature and extent of the gifts received 
by it, rights exercised by devotees in 
regard to worship therein, the conscious- 
ness of the manager and the consciousness 
of the devotees themselves as to the public 
character of the temple were factors that 





_ 4. 67 Ind. App. 1: (1940) 1 M.L.J. 1: AIR 


1940 P.C. 7. 
sas (1970) 2 S.C.R. 275: ALR. 1970 S.C. 
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went to, establish whether a templel 
was public or private. 


è 
12. Mr. Natesan says that if the evi- 
dence of the witnesses produced by the 
defendants is not accepted as was not 
rightly accepted by the District Judge 
then there will be hardly any features or 
circumstances barring some of the 
physical features of the temple and the 
fact: that people have been allowed to 
worship and take part in the festivals 
and ceremonies and even to make some 
offerings, though without their having 
the right to worship in the temple which 
would be sufficient to make a temple which 
was private in origin a public temple. 
According to Mr, Natesan even the witnes- 
ses of the defendants had shown con- 
sciousness Of the temple being private. 
He has laid a great deal of emphasis on 


-the absence of any property attached to 


the temple which might be endowed. 
He says that admittedly only two shops 
were built by the family and out of the 
rents received from those shops together 
with other contributions made by the 
members of the family the expenses of the 
temple were being met. He has relied 
a great deal on the decision of a Division 
Bench of the Madras High Court in 
Madras Hindu Religious Endowments Board v. 
V. N. D. Ammal.1 There reliance had 
been placed on the following features; 
(1) that when the temple was built 
in 1919 kumbabishekam was performed 
on a grand scale; (2) thé respondent had 
made utsavamurthisand built chaprams 
and the deities were also taken, in pro- 
cession on special occasions; (3) a guruk- 
kal had been engaged to perform the 


pooja regularly and (4) the temple has 


gota gopuram and other features which 
are usually found in a public temple. 
This is what Venkatarama Ayyar, J., 
as he then was, observed: 


“It is true that the facts that there 
is an utsava-idol and there are proces- 
sions are generally indicative of the 
fact thatitis a public temple. But 
then no property has bcen dedicated 
for the upkeep of the temple. The 
worship 1s maintained and the expenses 
are met from ‘out of the private 
funds of the respondent. In the 
absence of any property being dedi 


a (1953) 2 M.L.J. 688; ATR, 1954 Mad, 
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. cated for the maintenance of worship 
in the temple, it is difficult to hold 
that the temple has been dedicated to. 
the public”. a 


*xg. At this stage the provisions - of 
section 9 (12) of the Madras Act’ (II of 
1927) which defines a temple may be 
noticed, According to that definition it 
is a place by’ whatever designation 
known used as a place of public ieli- 
gious worship and dedicated or used as 
of right by the Hindu community or 
any section thereof as a place of public 
religious worship. Inthe Madras Hindu 
Religious and Charitable Endowments 
Act (XXII of 1959) the definition of 
“temple” is given in sub-clause (20) of 
section 6. It is practically in the same 
terms as in the earlier Act. 


14. In our judgment the High Court 
was in error in holding that members 
of the public had been worshipping at 
the mandapam in dispute without let 
or hindrance. In arriving at that con- 
clusion it appears to have believed the 
witnesses produced by the defendants, 
It has also relied on the principle that in 
the absence of any evidence to show that 
such user was permissive’ it could be 


presumed that it was as of right. We. 


have already pointed out that the High 
Court, while appraising the evidence of 
the witnesses, has not discussed the reasons 
and grounds given by the learned Dis- 
trict Judge for not relying on the defen- 
dant’s witnesses. Mr. A. V. Rangam, 
who appears for the contesting respon- 
dent has-endeavoured to take us through 
the evidence of the witnesses for demon- 
strating that the reasons given by the 
learned District Judge were neither 
cogent nor sufficient to discard the testi- 
mony of the defendant’s witnesses, But 
we are unable to agree with him that 
the appreciation of evidence by the 
learned Judge was open to criticism as 
suggested by him. Apart from this the 
High Court did not consider the evidence 
produced by, the plaintiff without which 
many matters could not be properly 
appreciated, or explained. The other 
finding of the High Court that the temple 
was being run by contributions and bene- 
factions obtained from members of the 
public was also based mainly on the 
evidence , produced. by the defendants. 


In our opinion the conclusion of the | 
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learned District Judge on that point- 
receives more support from the entire 


.. material on ‘the record, 


15. Itis significant that the High Court; 


did not attach sufficient, importance to 


three matters which, in the present case,| . 


were of material consequence. | ‘The first 
was that the origin of the -mandapam had 
been proved to be private. The second 
was that its management had remained 
throughout in the members of the 
Thoguluva family. The third was the 
absence ofany endowed property. ‘There 
was no gopuram or dwajasthamba nor a 
nagara, bell nor\hundial in the suit 
temple. The learned District Judge 
adverted to the evidence on all these and 
other relevant matters.and we concur 
With him in his conclusions, 


16, It is true that the suit temple had 


some physical characteristics and features 
which are generally to be found in a ` 
public temple. It was also established | 


(i973: 


that persons who were outsiders in the’ . 


sense that they did not belong to the . 
..Thoguluva family used to come ‘and 


worship at the temple and made offer- 


ings there, There were also some jewels 


and other articles in the temple. But 


the determination of the quastion*whether 


the temple was public or private did not _ 


depend on some facts or set of facts alone. 
The entire evidence, both docun entary 
and oral, had to be considered as a whol 
keeping in view the principles already 
noticed by us. 
learned District . Judge came to the 


correct conclusion that the suit temple, 


was private in character. 


x7. For all the above reasons the appeal 
is allowed, the judgment ofthe High Court 
is set aside and that of the District Judge 


restored. The appellant will be entitled - 


to costs in this Court. 
P.S.P. 


We are satisfied that the} 


Appeal allowed, 


1j 
THE SUPREME: ÇOURT OF INDIA, 
(Civil Appellate Jurisdiction.) 


PRESENT: —S.M. Sikri, C. F., A.N. Ray, 
ILD. Dua, D.G, ‘Palekar and M.H. Beg, FF. 


The Director of Industries & Com- 
merce, Government of A. P., Hydera- 
bad and another. © eo Appellant” 


U. 


V. Venkata Reddy and others 
Respondents. 


(A) Mulki Rules forming part .of the 
Hyderabad Civil Service Regulations—Constitu« 
iion of India (1950), Articles 16 (3),.35 (a)(1); 
35 (b)—Mulki Rules tf -continved.in force. 


Article 35 -(6) of the Constitution, in 
terms, saves any law in force immedia- 
tely before the commencement of the 
Constitution if it is a law “ with res- 
pect to’? a matter referred to in Article 
35 a) (i). 


It cannot be said that the impugned 
Mulki Rules could not be provided for 
by Parliament under Article 16 (3). 
They are -with respect to the matter 
refe.red in-Article 16 (3). Article 16 (3) 
confers no lès power than Articles 
245-246 do, read with List I and List 
III. ‘The impugned rules prescribed 
requirements as to res'dence within the 
whole of the Hyderabad State and there- 
fore are saved -and continued in force 
by Article 35 (b). [Para. 14.] 


The effect’of the reorganisation of : States 
made under Articles‘3 and 4 making 
Télengana a part of a. new State has_to 
be ignored under Articlé 35 (4). Other- 
wise a fundamental right conferred on 
persons under Article-35 (b) would be. 
liable to be taken away by the reorganisa- 
tion of States. The ‘impugned rules 
continued in force even after the cOnsti- 
tution of the State of Andhra Pradésh 
under the Reorganisation of States Act, 
1956. ‘[Paras, 16 and 17.] 


(B). Public Employment (Requirements as to 
Residence, Act (XLIV of 1957), section 2 
—Validity. eee 
It is clear that Parliament would not 
have enacted section 2; without sec- 
tion: 3 of the Public. Employment Act as 

* C.A. No. 9930f 1972, 3rd October, 1972. 
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far as Telengana is concerned. The 
whole history of the legislation, its ob- 
ject, title and the preamble to it, point 
to that conclusion. Further the Consti- 
tution (Seventh Amedment) Act, 1956» 
substitut ng the new Article 371 for the old 
also shows that it was intended to give 
special consideration to the Telengana 
region. Section 2 is bad in so far as it 
dealt with Telengana area. 
. : — [Paras. 26 and 28.] 
Cases referred to : 
P. Lakshmana Rao v. State of Andhra Pra- 
desh, (1971) 1 An.W.R. 39 : I:L.R. (1971) 
And. Pra. 4 : (1971) 1 Andh. Pra. 
L.J.. 163:. ADR. 1971 A.P. 118 ; 
A. V.S. Narasimha Rao v. State of Andhra 
Pradesh, (1970) 1 S.C.R. 115 : SC) 
1 S.C.J. 365 : (1970) 1 M.L.J. (S.C. 
81: (1970) 1 An.W.R. (S.C.) 81: 
A.I.R. 1970 S.C. 422 ; Fanardun Reddy 
v. ‘The State, 1951 S.C.J. 98 : 1950 
S.GR. 940: AIR. 1951 S.C. 124: 
R. M. D.. Chamarbaugwala v. Union of 
India, 1957 S.C.J. 593 : (1957) 2. An. 
W.R. (8.C.) 76 : (1957) 2 M.L.J. (S.C.) 
76: 1957 S.C.R. 930 : (1957) M.L.J. 
(Gr.) 547: A.I.R. 1957 (S.C.) 628. 
M. C. Chagla and K, V. Narasinga Rao, 
for Appellant. i 
A. K. Sen and P. A. Choudhary, for Res- 
pondents. l , 
i Judgment of the Court was delivered 
y 


Sikri, G. F.—This appeal by certificate 
granted -bý the High Court of Andhra 
Pradesh is directed against the judg- 
ment .of the High Court, dated 18th 
February, 1972, passed in Writ Appeal . 
No. 633 of 1970, which arose out of the 
order of the Higk Court of Andhra Pra- 
desh, dated 9th July, 1969, in Writ Peti- 
tion No. 2524 of 1967. Before the Division 
Bench of the High Court the Full Bench 
judgment of the High Court dated 9th 
December, 1970, P. L. Rao v. State of 
Andhra Pradesh1, was cited, but as this 
Full Bench decision was challenged 
before it and it thought that a reference 
of the matter to a Full Bench of five Judges 
is advisable it directed that the papers 
be laid before the Hon’ble the Chief 
Justice of the High Court for constitu- 
tion of a large - Bench.. The Chief 





1. (1971) 1 An.W.R. 39: LL.R. (1971) Andh. 
Pra. 1: (1971) 1 Andh, Pra. LJ. 163; ALR. 
1971 AP. 118. > 
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Justice of the High Court accordingly 
constituted a Full Bench of five Judges. 
This Full Bench, by ‘majority, held 
that “the Mulki Rules are not valid and 
operative after the formation of the State 
of Andhra Pradesh. In any event, they 
do not revive and cannot be deemed 
to be valid and operative in view of the 
decision of the Supreme Court in A. V. S. 
Narasimha Rao’s caset. The Full Bench 
decision in P. Lakshmana Rao’s case*, 
is thus overruled. W.A. No. 633 of 
1970 along with W. A. M. P. Nos. 493 
and 494 of 1971 will be posted before the 
Division Bench for further, orders.” 


2. Receiving this opinion the Division 
Bench delivered the following judgment : 


sWe have already indicated in the 
order of reference that if a reference 
to Full Bench’ is made, and if the de- 
cision of the Full Bench is to the effect 
that the Mulki Rules are not operative, 
then the appeal has to-‘be allowed. 
Having regard to the direction pre- 
viously given by us in the order of re- 
ference, and in the light of the decision 
of the Full Bench, the Writ Appeal 
has to be allowed. We accordingly 
allow the Writ Appeal with costs.” 


3. In this appeal we are thus concerned 
. with the validity of the so-called’ Mulki 
Rules. Before dealing with the questions 
of law which have been debated before 
us it is necessary to give a few relevant 
facts. Writ Petition No. 2524 of 1967 
out of which the present appeal arises was 
filed by 12 Extension Officers in the De- 
partment of Industries, Government of 
Andhra Pradesh. They were appointed 
as Extension Officers in May, 1961, and 
after they underwent training, were 
posted in various districts. The strength 
of the cadre of Extension Officers was re- 
duced and that led to the retrenchment 
of some of the personnel including the 
petitioners, who were absorbed in 
another - cadre, viz., Senior Inspectors, 
This absorption resulted in diminu- 
tion in their scale of pay. Their gric- 
vance was that persons appointed later 
and junior to them in service were re- 





1. (1970) 1 S.GR, 115: (1970) 1 S.C:J. 365: 


S.C. 
( 1 >? i 
Pra. 1: 
1971 A 


I. iC. 422, 
1971) 1 An.W.R. 39: LL R.(1971) Andh. 
L.J. 163: AIR. 
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tained as Extension Officers whereas they, 
by an order dated 28th September, 1957 
were retrenched and that, instead of 
following the rules ‘last come, first go’, 
the juniors in rank were sought to be re- 
tained as Extension Officers by reason 
of their residence in Telangana area and 
that. such a preferential treatment on the 
basis of residential qualification is dis- 
criminatory and violative of Article 16 
of the Constitution. 


4. It was admitted in the counter 
affidavit of the Government that “ ex- 
cept the Telangana employees who were 
posted only in Telangana region, and to 
which Andhra personnel cannot be 
posted”, no juniors of .the ’ petitioners 
were allowed to continue in their posts in 
preference‘to the rights of the petitioners. 


5 The Mulki Rules formed part of the - 
Hyaerabad Civil Service Regulations 
promulgated in obedience to His Exalted 
Highness the Nizam’s Firman dated 25th 
Ramzan 1337-F. The State of Hydera- 
bad was then a native Indian State which 
had not acceeded to the Dominion of 
India aftér the Indian Independence 
Act, 1947. Chapter III of the Regula- 
tions contained Article 32 which’ reads 
as follows : ` ee 


39, No pérson will be appointed 
in any superior or inferior service 
without the specific sanction of His 
Exalted Highness, ifhe is not a Mulki 

. in terms of the rules laid down in Ap- 
pendix ‘N’, Any person, whose domicile 
is cancelled under para. 9 of the Mulki 

_ Rules, willbe considered to have 
been dismissed from. Fis post from 
the date of such cancellation.” 


The following rules in Appendix ‘N’ 

may, be set out: . 7° % 

; = A person shall be called a Mulki 
if— . a | 

(a) by birth he is a subject of the 

Hyderabad State, or 

(b) by residence'in the Hyderabad 


State he has been entitled to be Mulki, 
or 


tc 


(c) his father having completed 154 
years of service was in the Govern- 
ment service at the time of his birth, 
or 
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d) she is a wife of a person who is 
P 
a Mulki. l 


3. A person shall be called a Mulki 
who was a permanent residence in the 
Hyderabad State for at least 15 years 
and has abandoned the idea of retur- 
ning to the place of his previous 
residence and has obtained an affidavit 
to that effect on a prescribed form 
attested by a Magistrate.” 


Rule 7 prescribes the contents of the 
application to be made for grant of a 
Mulki certificate and required the appli- 
cant, among other things, to say : 


(d) Where he was residing prior to his 
residing in the Hyderabad State. 


(e) Place ‘of birth and nationality of 
his father and grandfather. 


AET ETE Ji 


(O a waaeeas LETTET ; 


(h) Fsom what period the applicant 
is permanently residing in the Hydera- 
bad State and whether he has aban- 
doned the idea of returning to his native 
land, 


ORTAN RA PENT 


(j) Has the applicant’s father or he 
himself created such connections within 
the Hyderabad. State which lead to 
belief that they have made Hydera- 
bad State their native land?” 


Rule 9 reads as follows: 


** Government in the Police Depart- 
ment may cancel any Mulki certificate 
if the Government finds that any of 
the entries made in the application for 
the Mulki certificate under rule 7 is 
not correct or that it was obtained by 
false personation or false statements 
-and it may cancel certificates of per- 
sons mentioned in clauses (b), (c) and 
(d) of rule 1 if the holder of the Mulki 
certificate is disloyal to H. E. H. 
or the Hyderabad Government in his 
conduct or behaviour or is directly 
or indirectly connected with such 
political activities which arẹ detrimen- 


tal or contrary to the interest of the 
Hyderabad Government.” e 


6. The Constitution of India came 
into force on 26th January, 1950, except? 
the parts which had heen enforced 
earlier. The relevant articles for our 
purposes are Articles 13,14, 16 and 35, 


4. The conditions as they prevailed 
in the Hyderabad State-have been sum- 
marised by Madhava Reddy, J., in his 
judgment in the Full Bench, and we may 
usefully reproduce this summary here: 


“ Hyderabad State was one among the 
several Other Princely States of India. 
Due to political conditions and his- 
torical reasons the State remained 
isolated. There were no adequate 
educational facilities afforded to the 
people of the State, with the result, 
there were very few opportunities 
available to the people of the region 
to enter public service in competition 
with others from outside tre State. 
Another contributing factor in this 
behalf was the use of Urdu, which was 
not the language of nearly ninety 
per cent, of the people, as the Official 
language in the entire administration 
of Hyderabad State. Similar condi- 
tions prevailed in a few other States 
as well, so much so, that these people 
were not in a position to compete with 
others in the matter of employment 
even in their own State, if no protection 
was afforded to them in this behalf on 
the basis of residence within that State.” 


In view of these conditions, Madhava 
Reddy, J., further stated that “ the Cons- 
tituent Assembly while guaranteeing fun- 
damental rights in the matter of employ- 
ment under the State, took notice of this 
vast disparity in the development of 
various States and. felt it imperative 
to continue that protection in the matter 
of employment afforded on the basis of 
residence within the State and made pro- 
vision under Article 35 (b) of the Consti- 
tution for the continuance of those laws.”’ 


8. A few more historical facts may also 
be noticed here. The States Re-organi- 
sation Commission set up by the Central 
Government recommended the disin- 
tegration of the Hyderabad State and 
suggested the continuance of the Telan- 
gana region of the Hyderabad State as 


$2 


a separate State. However, an agree- 
ment Was reached by the elders of ‘the 
Andhra and Telangana Regions, among 
¿Whom were the Chief Minister and the 


‘Deputy Chief Minister of the State of | 


Andhra and the Chief Minister, Re- 


venue Minister and some other Ministers 


‘of the Hyderabad State amongst whom 
-one later became the first Chief Minister 
and most others members of the first 
Council of Ministers of the State , of 
Andhra Pradesh -with a.view to allay 
the fears of the people of this under- 
‘developed region and to reserve to 
them the benefit of- securing 
employment in the region on the strength 
of their residence. For safeguarding 
their legitimate interests in certain 
matters the formation of a Regional 
‘Standing Committee of the State 
Assembly consisting of the members of 
„thë State Assembly of this region was. also 
‘agreed upon. 


9. We may mention that in this agree- 
ment in clause B Domicile Rules were 
dealt with as- follows :° 


. “BCA temporary ` provision will 

` be made to ensure that for’ a period 
of five years. Telangana is. regarded 
as a unit as far as recruitment to sub- 
ordinate services inthe area concerned. 
Posts borne on the cadre of these ser- 

- vices may be reserved for being filled 
by persons who satisfy the domicile 
conditions as prescribed under the 
existing . Hyder abad , Rules.” 


Parliament, in effect, gave statutory re- 
cognition to this agreement by making 
the necessary constitutional amendment 
in Article 371 providing for the constitu- 
tion of the Telengana Regional Gom- 
mittee. The Constitution. (Seventh 
Amendment) Act, 1956. ` inter’ a'ia, 
substituted a new Article 371 for the old, 
‘the relevant part of which reads as fol- 
lows :— 


‘371. Special provision with respect of 
‘the States ‘of Andhra Pradesh, Punjab 
and Bombay. (1) Notwithstanding 
anything in this Constitution thé Pre- 
sident may, by order mdde with’ res- 
pect tothe State of Andhra Pradesh— 
provide for the constitution and funċ- 
tions of regional committees of the 
Legislative “Assembly of the State, 
for tte modifictions to be made in the 
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rules of business of the Government 
and in the rules of procedure of the 
- Legislative Assembly of the State and 
for any special responsibility of the 
Governorin order to secure the proper 


functioning of the: regional com- 
mittees,’” 
xo. The State of Andhra Pradesh was 


reconstituted on 1st November, , 1956. 


1x. Wemay now refer to the attempts 


madé to safeguard and apply the Mulki 
Rules. Appendix ‘ N°’ of the Hydera- 


‘bad Civil Service Regulation ‘was amend- 


ed and an explanation was inserted, 
which reads : 


“ Explanation. —The above Mulki Rules 
shall be read in conjunction “with the 
clarifications contained . in ~ the 
following circular letters and noti- 
fication issued by the Government 
of Hyderabad in the General Adminis- 
tration ‘Department (reproduced).”’ 


One of the circular letters dated 14th 


June, 1950, briefly stated :—.. . 


a ceantanes Government. is now ad- 
vised that the Mulki Rules are, save to 
the extent of their incomsisteiicy with 
the constitution of India, saved by clause 
(by of Article 35. It is, ‘therdfore, 
i necessary to put into operation the 
requirements laid down by the Mulki 
Rules to the extent that they prescribe 


qualifications. regarding: Abirth, and 
= desenhe sean 
‘Another circular . letter l dated: pm 


September, 1951, stated that the Govern- 
ment had decided that ‘* the period of 
fifteen years” residence prescribed in 
the existing. Mulki Rules, should’ be. 
€ continuous’ with -the proviso that 
periods spent outside the State for ‘educa- 
‘tional or medical purposés will not count 
as a ‘break’ in’ this’ period of 15 years, 

where permanent residence has been and 
continues to be in Hyderabad State. 


x2. The following questions. emerge 
from the.submissions _of -the learned 
Counsel before us : 


, “1. “Wererule í (b) read with rule of 
' the Mulki Rules—hereinafter referred to 
_ at the impugned Mulki Rules—and 
Article 39 laws in force immediately 
“ before , the commencement of the 
Constitution in the territory of India? 
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2.° Were they continued in force by 
Article 35 (b) of the Constitution ? | 


3. Did they continue‘in force after 
the constitution of the State of Andhra 
Pradesh under the Re-organisation of 
States Act,- 1956? 


4. Did they stand repealed by section 2 
ofthe Public Employment (Require- 
ment as to Residence) Act (XLIV of 
1957) notwithstanding that section 3 of 
the said Act was declared void in so 

far as it dealt-with Telangana ?” 


13- We will deal with these questions 
one by one. The first question is easy to 
answer. Qn this question the Judges 
of the Full’ Benth are, agreed that the 
‘answer ‘must be inthe affirmative. The 
words “ laws in-force in the territory 
of India” in Article 35 (b) also occur in 
Article 372,.which continue in force exist- 
ing laws which existed not only in the 
Provinces of British India butin all Indian 
States, ` os 


It would be remarkable if it were other- 
wise. In the context of Article 35 (b) 
and Article 372 what has to be seen, is 
not whether ‘the State of Hyderabad was 
part of the territory of India before the 
commencement of the Constitution but 
whether its territory is included in India, 
aftér its cOmmencement. The same 
test applies to the old provinces or part 
of Provinces of Britsh India. This 
Court’s decision in Janardan Reddy v. The 
State’, on the construction of Article 
136 of the Constitution proceeded on the 
basis. that to Article 136 ‘“‘the normal 
mode ofinterpreting. a legislation as pros- 
‘pective’’ should be applied. ‘We are not 
concerned with any such consideration 
while interpreting Article 35 (b) of the 
Constitution; . 

14. The second question also does not 
give much difficulty. Article 35 (b) 
in terms, save; any law in force jm- 
mediately before the commencemént : of 
the Constitution if it isa law‘ ‘with respect 
to’? a mater referred to in: Article 35 
(a) (i). The matter referred to for our 
purposes is a matter under clause (3). of 
Article 16, which may be provided for 
by Jaw made by Parliament.’ What ` is 
then the matter that can be provided 
for under Article 16 (3).? The matter 





` 1. 1950 S.C.R, 940: 1951 S.C.J. 98: ALR. 
1951 S.C. 124. za ; 


“any requirement as to residence with" 
in a State in regard to class or classes of 
to ‘an 


employment or appo‘ntment 

office under the Grvernment or 
ary local or other authority ’”’. This 
Court interpreted Article 16 (3) in 


Narasimha Rao v. The State of Andhra Pra- 
desh! to mean that it speaks ofa whole 
State as the venue for residential qualifica- 
tions. Jt cannot be said that the impugned 
Mulki Rules could not be provided - for 
by Parliament under Article 16 (3). 
They are with respect to the matter refer- 
red to in Article 16 (3). Article 16 (3) 
confers legislative power on Parliament 
with respect to a matter mentioned there- 


in. It confers no less power than Articles} 


245-246 do, read with List I and List TT. 
The impugned Rules prescribed require- 
ments as to residence within the whole 
of Hyderabad State and therefore are 
saved and continued in force by Article 
35 (b). 
15. It was, however, urged that- the 
impugned Rules formed part of a number 
of other Rules which became void on the 
commencement of the Constitution ; all 
the MulkiRules constituted one integrated 
scheme regulating appointments to ser- 
vices and posts under the old Hyderabad 
State and if the other Rules are void the 
impugned Rules would also fall. But 
this principle of interpretation cannot be 
applied to Article 35 (b), for it expressly 
saves Jaws like the impugned Mulki Rules: 
If we were to apply the suggested princi- 
ple of interpretation we would be rendér- 
ing Article 35 (b) nugatory, for ordinarily 
Rules like theimpugned Ruleswould form 
part of Civil Service Regulations or 
laws dealing with appointments especial- 
ly in the old Indian State:. We must 
give effect to the intention clearly ex- 
pressed in ‘Article 35 (b). The Judges of 
the Full Bench also came to the same con- 
clusion and in agreement with them we 
hold that the impugned Rules were conti- 
nuedin force by Article 35 (6) of the 
Constitution. = 

16. ‘The third question is not so easy to 
answer -as divergent views have been 
expressed by Judges of the Andhra Pra- 
desh High. Court. It seems to us that 
here. too we must give effect to the inten- 
tion of the founders -of the Constitution 
$$ 

1. (1970) 1 S.C.R. 115: (1970) 1S.C.J. 365: 


(1970) 1 M.L.J. (S.C) 81: (1970) 1 An W.R. 
(£.C,) 81 : ALR. 1970 S.C. 422, 
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as evinced in Article 35 (b). On the 
terms ôf Article 35 (b) the only proper 
question to be asked is: “Has Parlia- 
ement in exercise of its powers under 
Article 35 (b) read with Article 16 (3) 
altered or repealed or amended the 
impugned rules??? That this is the 
proper question follows from the words 
‘¢ notwithstanding anything in the Consti- 
tution”. This expression equally applies 
to Article 35 (a) and Article 35 (b). In 
Article 35 (b) the effect of these words is 
not only to continue the impugned Rules 
but to continue them until Parliament 
repeals, amends or alters them. Jt seems 
fo us that the effect of reorganisation of 
States made.under Article 3 and 4. making 
Telangana a part of a new State has to be 
ignored under Article 35 (b); otherwise . a 
fundamental right conferred on persons 
under Article 35 (b)—Jt must be remem- 


Section 2 contained the repeal clause and 
it is in the following terms : 


“9, Upon the commencement of this 
Act, any law then in force in any State 
or Union territory by virtue of clause 
(b) of Article 35 of the Constitution 
prescribing, in regard to a class or 
classes of employment or appointment 
to an office under the Government or, 
of any local or other authority within 
that State or Union territory, any 
requirement as to residence therein 
prior to such employment or appoint- 
ment shall cease to have effect and is 
hereby repealed.” 


19. There is no doubt that the impugned 
Mulki Rules fall within section 2 and if 
there was nothing more they would stand 
repealed. But the second purpose | of 
hered that Article 35 (b) is a part Parliament was achieved by enacting 


of the Chapter on Fundamental rection 3 which provided :—' — 
Rights—-would be liable to be taken 3, (1) The Central Government 
away by the re-organisation of States. may, by notification in the O ficial 
It cannot he denied that the purpose of Gazette, make Rules prescribing, in 
re-organisation of States is not to take regard to appointment tó 


away fundamental rights. (a) any subordinate service or post 
under the State Government of Andhra 
Pradesh, or es 


(b) any subordinate service or post 
under control of the Administrator — 
of Himachal Pradesh, Manipur or 
Tripura, or 


17, Accordingly we are of the view that 
the impugned Rules continued in force 
even after the constitution of the State of 
Andhra Pradesh under the Re-organisa- 
tion of States Act, 1956. 


18. The fourth question again is not free 
from difficulty. In this connection it is 
necessary to give a few more facts and the 
provisions of the Public Employment 
(Requirement as to Residence) Act, 1957. 
This Act received the assent of the Presi- 
dent on 7th December, 1957. The 
Preamble reads : 


. “€ An act to make in pursuance of clause 


(c) any service or post under. a local or 
other authority (other than a canton- 
ment board) within the Telangana 
area of Andhra Pradesh or within the 
Union territory of Himachal Pradesh, 
Manipur or Tripura, 


any requirement as to residence within 


(3) of Article 16 of the Constitution 
. special provisionsfor requirements as to 
- residence in regard to certain clauses of 


the Telangana area or the said Union 
territory, as the case may be, prior to 
such appointment.” 


public employment in certain areas 
and to repeal existing laws prescribing 
any such requirement.”’ 


18-A. Theobject,itis clear from this reci- 
tal, is two-fold; one, to make provisions in 
pursuance of Article 16 (3) and, two, to 
repeal the existing laws relevant thereto. 
The Act did not come into force immedi- 
ately because it provided in section Í (2) 
that‘it shall come into force on such date 
as the Central Government may by noti- 
fication in the official Gazette appoint. 


20. Section 4 provided for Parliamentary 
scrutiny of Rules and section 5 dealt 
with duration of Rules. Section 5, as 
originally enacted, provided : | 


« Section 3 and all rules made there- 
under shall cease to have effect on the 
expiration of five years from the com- 
mencement of this Act, but such cesser 
shall not effect the validity of 
any appointment previously made in 
pursuance of the said Rules,” 
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21. The words “ five years” had subse- 
quently been substituted by the words 
“fifteen years’’. 

22. In pursuance of this Act certain 
Rules, called the Andhra Pradesh Public 
Employment (Requirement as to Resi- 
dence) Rules, 1959 were made. The Act 
and the Rules were challenged before 
this Court in Narasimha Rao v. State of 
Andhra Pradesh', This Court held that 
section 3 of the Public Employment 
(Requirement as to Residence) Act, 1957, 
in so far as it related to Telangana—we 
say nothing about the other parts—and 
rule 3 of the Rules made under this Act 
were ultra vires cf the Constitution. ` 


23. No opinion was expressed in this 
judgment on the point whether the Mulki 
Rules existing in the former Hyderabad 
State should continue to operate by 
virtue of Article 35 (b). 


24. It is urged before us that if section 3 
is void, so is section 2 because section 2 
and section 3 of the said Act form one 
scheme ; in other words, it was not the 
intention of Parliament to simply repeal 
the existing laws in Telangana dealing 
with residential requirements for the pur- 
poses of appointments, the intention being 
to substitute qther Rules in place of the 
earlier Rules, 


25. It is quite clear that Parliament had 
made up its mind that Rules requiring 
residence as qualification for appointment 
to services or offices shall continue because 
the Public Employment Act enables the 
Central Government to make such Rules. 
Not only that, but section 5 assumes that 
Rules will be made and it is on this assump- 
tion that section 5 originally proceeded 
to give a life of five years to them from the 
commencement ofthe Act. It is impossi- 
ble to read section 5 and section 3 together 
without coming to the conclusion that it 
was the-intention of Parliament that 
Central Government would make the 
necessary Rules. The Central Govern- 
ment also understood the intention to be 
the same because it acted under sub- 
section 1 (2) and section 3, simultaneously. 
In other words, the date of commence- 
ment of the Act was fixed as 2]st March, 
1959 and the Rules also came into -force 
on the same date. 


1. (1970) 1 SCR. 115: (1970) 1 SCJ. 
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26. A number of authorities of this Court 
and other authorities have been cited be- 
fore us in order to enable us to determine 
whether section 2 is not severable from 
section 3 of the Public Employment Act., 
It is not necessary to refer to them here 
because the principles are well-known 
and have been reiterated in a number 
of cases of this Court, including B. M. D. 
Chamarbaugwals v. Union of India’, It 
‘seems to us that principles 1 and 3, men- 
tioned in this judgment at page $50, 
apply to the facts of this case. In our 
view it is clear that Parliament would 
not have enacted section 2 without section 
3 as far as Telangana is concerned. The 
whole history of the legislation, its object, 
title and the Preamble to it, point to that 
conclusion. Further the Constitution 
(Seventh Amendment) Act, 1956, substi- 
tuting new Article 371 for the old also 
shows that it was intended to give special 
consideration to the Telangana region. 


27. We may mention that the earlier 
Full Bench came to the same conclusion 
in P. Lakshmana Rao v. State of Andhra 
Pradesh*. 


28. It was urged before us that section 2 
in so far as it dealt with Telangana region 
cannot be given an independent existence. 
We are unable to accede to this. It is 
only a matter of drafting and if the Tel- 
angana region had been dealt with sepa- 
rately in a separate Act we would have 
had no hesitation in holding that section 2 
would fall with section 3. The fact that 
section 2 deals with laws and Rules in 
various States would not prevent us from 
separating the valid portion from the 
invalid portion. This Court specifically 
held that section 3 was bad in so far as it 
dealt with the Telangana region. We 
hold that section 2 is also bad in so far 
it dealt with Telangana area, 


29. We may mention that we are not 
concerned with the interpretation of the 
Mulki Rules and their applicability after 
the adaptation. No such question was 
answered by the Full Bench or was dealt 
with by the Division Bench. 
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go. In the résult the appeal is allowed; 
the judgments of the Full Bench and the 
Divisio& Bench are set aside and Writ 
Petition No. 2524 of 1967 is dismissed: 


*.gx,. It was suggested by the respondents 
in the appeal that ‘the impugned Mulki 
Rules are unjust to them, This was 
strongly denied by the appellants. ‘This 
is a matter for Parliament and not for us. 
‘We are only concerned with their vali- 
dity. In- the circumstances the parties 
will bear their own costs throughout, 


S.J. Appeal allowed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) =- `; . 
PRESENT A. N. Ray, I. D. Dua and 
K. K. Mathew, JJ. n 


R. M. Subhraj Appellant*: 


` . . s- A 
0 i 
t - 
* w hd 
. . fot 


Kodaikanal Motor Union (P.) Ltd. 
and others ' — «e Respondents, 


Motor Vehicles Act (IV. of’ 1939), 
section 64—Scope—Quasi-judicial functions, 
exercise of—Administrative . direction of the 
Gost. if can be the basis for decision by thz 
State Appellate Tribunal. . = 


A Regional Transport ‘Authority dischar- 
ges quas judicial function in dealing with 
applications for permits and eva'usting 
the rival claims of the parties for the 
grant of permit, If-the Tribunal is to 
be directed by the Gove:nment to adopt 
any specified m°trod for. assessing the 
merits of the applicants and the Tribunal 
‘takes into consideration - such .d'rection 
- of the executive, the judicial determina- 
tion by. the Tribunal would be polluted. 
Inasmuch as. the « State Transport 
Appellate Tribunal has not only referred 
to.the Government Order as indicating 
the basis for giving preference for the 
grant Of perm'ts but has also applied the 
Government Order in assessing the com- 
peting c’aims of th? contenders for 
‘permits, the order of the Tribunal is 
vitiated: - [Pàras. g, 11.] 


a C.A Ño: 1057 of 1967. 29th August, 1972. 
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Case referred to:: 


R. Lakshiinarayanan V. T. H. Vythilingam 
Pillai, G.A. No.. 1792 óf 1966, dated 
27th August, 1969. oe 


G.L. Sanghi and D.N.. Misra, Advo- 
cates of M/s. J.B. Dadachanjt @ Go. Advo- 
cates, for Appellant. a 


M. K. Ramamurthy, Senior Advocate, 
(Mrs, Saroja Gopalakrishnan, Advocate; 
with him),for Respondents. _ 


The Judgment of the Court was deli- 
vered by l 


Ray, J.—This appeal is by certificate 
from the judgment, dated 11th August, 
1964, of the High Court of Madras 
reversing the decision of the learned 
Single Judge. The High Court. issued 
a writ quashing the order of the State 
Transport Appellate .Tribunal, Madras 
and: directed -the Appellate Tribunal to 
dstermine the question of grant of 
permit “‘outside the ambit of the impugn- 
ed Government Order No. 2265, dated 
oth August, 14958.” - | | : 


2. The app2llant and the respondent 
‘applied to the Regional Transport 
Authority for the grant of six stage 
‘catriage permits, The respondent is alleged 
to have maximum operational communi- 
cation. The Regional Transport A'utho- 
rity. directed the grant of one permit 
each on two out of six routes to the 
respondent. De ee 


3. The appellant filed an appeal to 
‘the State Transport Appcllate Tribunal. 
The State Transport Appellate Tribunal 
‘considered the appellant to bs the only 
qualificd medium route opefator, The 
State Transport Appellate Tribunal set 
‘aside the grant of ‘two permits to the 
respondent and’ directed’ the grant, : of 
one to the appellant and ‘the other ‘to 
‘another appellant before, the’ State 


‘Transport Appellate Tribunal. ` 


-4. ' The respondent filed a writ petition 
in the High Court of Madras; Among 
tthe various grounds on which ‘the res- 
pondent impeached. the order-of the 
State Transport App<llate Tribunal- it 
was said that the Tribunal overlooked 
the superior claims ‘of the appellant 
(respondent?) by tieating the preference 
mentioned in the Goveinment Order as 
an absolute preference, 


í 


5: The learned Single Judge held that 
though the State Transport Appellate 
Tribunal gave preference to the appel- 
lant because he was a medium operator 
the Tribunal gave certain additional 
reasons for the grant of permit to the 
appellant. The learned Single Judge 
held that a mere reference to the Govern- 
ment Order could not be “‘magnified 
reasonably into a principal ground on 
the basis of which the Tribunal reached 
the conclusion” in favour of the appel- 
nt, 


6. The respondent took up the matter 
on appeal, The High Court accepted 
the appeal. The reason given by the 
High Gourt was that the Government 
Order entered into the decision of the 
State Transport Appellate Tribunal and 
Was a major factor in the decision. It was 
observed that one of the substantial 
grounds for the grant was that the res- 
pondent (appellant?) was the most quali- 
fied medium route operator, 


7, The order of the State Transport 
Appellate Tribunal specifically mentions 
the Government Order No. 2265, dated 
gth August, 1958 and incorporates the 
Sam? as*a part of the speaking order 
in the determination of the controversy, 
The ‘Government direction was that 
preference will be given for short routes 
to new entrants and for medium routes 
to applicants with one’ or more buses. 
The State Transport Appellate Tribunal 
referred to the fact that the appellant was 
a four permit holder and on that basis 
the State Transport appellate Tribunal 
gave the appellant one mark and said 
that the appellant was the only quali- 
fied medium route operator, The High 
Court quashed the order of the State 
Transport Appellate Tribunal because 
the Government Order entered into’ the 
decision of the ‘Tribunal, 


8. Counsel for the appellant repeated 
the submission made before the High 
Court that the State Transport Appellate 
Tribune! made reference to other grounds 
for the grant of permit to the appellant, 
and, therefore, the order of the Appel- 
late Tribunal could be sustained as 
valid. 


9. This Court has in several decisions 

held that the Regional Transport Autho- 

rity discharges quasi judicial function in 
s—8 
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dealing with applications for permits 
and evaluating the rival claims of the 
parties for the grant of permit. Section 
43-A of the Motor Vehicles Act, 1939, as 
inserted by the Madras Amending Act 
XX of 1948, confers power on the State 
Government to issue orders and direc- 
tions to the State Transport Authority 
only in relation to Administrative func- 
tions, It is also held by this Court 
that the decision of the Regional 
Transport Authority “‘must be absolutely 
unfetterred by any extraneous guidance 
by the executive or administrative wing 
of the State,” 


ro, The relevant Government Order 
No, 2265, dated oth August, 1958 was 
held invalid by this Court in R. Lakshmi- 
narayanan v, T. H. Vythilingam Pillai}, 


rx. It is manifest that the State Trans- 
port Appellate Tribunal not only referred 
to the Government Order as indicating 
the basis for giving preference for the 
grant of permits but also applied the 
Government Order in assessing the com- 
peting claims of the contenders for 
permits, Once it is found that a Tribu- 
nal which under the statute has to deal 
with applications for permits in a judicial 
manner is directed by the Government 
to adopt any specified method for assess- 
ing the merits of the applicants and 
the Tribunal takes into consideration 
such direction of the executive, the 
judicial determination by the Tribunal 
is polluted, 


12. The High Court was right in direct- 
ing that the applications must be dealt 
with and disposed of “outside the ambit 
of the impugned Government Orders or 
their constraining interference.” 


x3. For these reasons, the appeal is 
dismissed,- There will be no order as to 
costs, 


V.M.K. Appeal dismissed. 


i a a 
I. C.A. No. 1792 of 1966, decided on 27th 
August, 1969, . 
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THE SUPREME COURT OF INDIA, 


(Original Jurisdiction.) 


 Parsent:—S. M. Sikri, Q. F., A. N. Grover, 
a Ray, D. G. Palekar and M. H. Beg, 
FF. = 


Seshammal and others etc. 
‘| .- Petetioners* 


v. 


‘State of Tamil Nadu. Respondent, 
Tamil Nidu Hindu Religious and Charitable 
Endowments (Amendment) Act, 1970—Vali- 
dity—If infringes Article 25 or 26 of the 
Constitution of India. i 


The Tamil Nadu Hindu Religious and 
Charitable Endowments (Amendment) 
Act, 1970 does not violate Article 25 or 
26 of the Constitution of India and is a 
valid piece of legislation. [ Para, 21.] 


The appointment of an Archaka is a 
secular act and the fact that in some 
temples the hereditary principle was 
followed in making the appointment 
would not make the successive appoint- 
‘ments anything but secular, It would 
‘only mean that in making the appoint- 
‘ment the trustee is limited in respect of 
the sources‘of recruitment. Instead of 
` casting his net wide for selecting a proper 
‘candidate, he appoints the next heir of 
the last holder of the office. That after 
his appointment the Archaka performs 
worship is no ground for holding that 
the appointment is either ‘a religious 
practice or a matter of religion. ` 
[ Para, 19.] 


In view of section 2 of the Amendment 
Act, the, choice of the trustee in the 
matter of appointment of an Archaka is 
no longer limited by the operation of 
the rule of next-in-line of succession in 
temples where the usage was to appoint 
the Archaka on the hereditary principle. 
The trustee is not bound to make the 
appointment on the scle ground that the 
candidate is the next-in-line of succes- 
sion to the last holder of office. To that 
extent, and to that extent alone, the 
trustee is released from the obligation 
imposed on him by section 28 of the 





ay, 


. W.P.Nos. 13, 14, 70, 83, 437 to of 1971, 
14th March, 1972. 
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principal Act to administer the affairs in 
accordance with that part of the usage 
of a temple which- enjoined hereditary 
appointments. ‘The legislation in this 
respect, does not interfere with any 
religious practice or matter of religion 
and, therefore, is not invalid. [Para, 20.] 


Cases referred to:— 


Gazule Dasaratha Rama Rao v. State of 
Andhra Pradesh, 1961 S.C.R. 931: 
A.I.R. 1961 S.C. 564: (1961) 1 M.L.J. 
(S.c.) 63: (1961) 1 An.W.R. (S.C.) 
63: (1961) 1 S.C.J. 310 5 Sri Venkata- 
ramana Devaru vw. The State of Mysore, 
1958 S.C.R. 895: A.I.R. 1958 S.C. 
255: 1958 S.Q.J: 382: (1958) r 
M.L.J. (S.C.) 109 ; His Holiness Peria 
Kovil Kelvi Appan Thiruvenkata Ramanuja 
Pedda FJiyyangarlu Varlu v. Prathivathi 
Bhayankaram Venkatacharlu, (1945) 73 LA. 
156; Sardar Syedna Taher Saifuddin Saheb v. 
The State of Bombay,- (1962) 2 S.C.R. 
(Suppl.) 496: A.LR. 1962 S.C. 853: 
(1963) 2 S.C.J. 519 ; Commissioner, Hindu 
Religious Endowmenis, Madras v. Sri 
Likshmindra Tirtha Swamiar of Sri Shirur 
Muti, 1954 S.C.R. 1005: A.I.R. 1954 
S.C. 282 : 1954 S.C.J. 335 : (1954) 1 
M.L.J. 506 ; Manapat Jagannåth Ramanuj 
Das v. The State of Orissa, 1954 S.Q.R. 
1046: A.I.R. 1954 S.C. 400: 1954 
§.C.J. 329: (1954) 1M.L.J. 591; Durgah 
Committee, Ajiner v. Syed Hussain Ali, (1962) 
1 S.G.R. 383: A.I.R. 1961 S.C. 1402 ; 
Mohan Lalji v. Gordhan Lalju Maharaj, 
I.L.R. (1913) 35 All, 283 (P.C.): 40 
I.A. 97: 15 Bom. L.R. 606; K. Seshadri 
Aiyangar v. Ranga Bhatlar, I.L.R. (1912) 
35 Mad. 631: 21 M.L.J. 580 ; Minabhai 
Narotamdas v. Trimbak Balwant Bhandara, 
(1878-80) Vol. 4 Unreported printed 
judgments of the Bombay High Court, 
page 169; Maharance Indurjest Kooer v. 
Chundemun Misser, 16 W. R. 99. 


The Judgment of the Court was deli- 
vered by ` 


Palekar, J.—In these 12 petitions under 
Article 32 of the Constitution filed by 
the hereditary Archakas and Mathadhi- 
patis of some ancient Hindu Public 
temples.in Tamil Nadu the validity of 
the Tamil Nadu Hindu Religious and 
Charitable Endowments (Amendment) 
Act, 1970 (hereinafter referred to as 
the Amendment Act, 1970) is called in 
question, principally, on the ground, 
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that it violates their freedom of religion 
secured to them under Articles 25 and 
26 of the Constitution. The validity 
of the Amendment Act had been also 
impugned on the ground that it inter- 
fered with certain other fundamental 
rights of the petitioners but that case 
Was not pressed at the time of the 
hearing. 


2. The temples with which we are 
concerned are Saivite and Vaishnavite 
temples in Tamil Nadu. Writ Petitions 
70, 83, 437, 438, 439, 440, 441, 442, 
443 and 444 of 1971 are filed by the 
Archakas and Writ Petitions 13 and 14 
of 1971 are filed by the Mathadhipatis 
to whose Math some temples are 
attached. As common questions were 
involved in all these petitions, arguments 
were addressed principally in Writ Peti- 
tions 13 of 1971 and 442 of 1971 and 
we are assured by Counsel for both sides 
that they cover the points involved in 
all the other petitions. 


g. The State Legislature of Tamil Nadu 
enacted The Tamil Nadu Hindu Reli- 
gious and Charitable Endowments Act, 
1959 being (Tamil Nadu Act XXII of 
1959) hereinafter referred to as the 
Principal Act.® It came into force on 
2nd December, 1969. It was an act to 
amend and consolidate the law relating 
to the administration and governance 
of Hindu Religious and Charitable insti- 
tutions and Endowments in the State 
of Tamil Nadu. It applied to all Hindu 
religious public institutions and endow- 
ments in the State of Tamil Nadu and 
repealed several Acts which had previ- 
ously governed the administration of 
Hindu Public Religious Institutions, It 
is sufficient to say here that the provi- 
sions Of the principal Act applied to 
the temples in the present petitions and 
the petitioners have no complaint against 
any of its provisions, 


4. Section 55 of that Act provided for 
the appointment of office-holders and 
servants in such temples and section 56 
provided for the punishment of office- 
holders and servants. Section 55, broadly 
speaking, gave the trustee of the temple 
the power to appoint the office-holders 
or servants of the temple and also pro- 
vided that where.the office or service is 
hereditary the person next in the line of 
succession shall be entitled to succeed. 
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In only exceptional cares the trustee 
was entitled to depart from the prjnciple 
of next-in-the line of succession, but 
even so, the trustee was under an obli- 
gation sO appoint a fit person to perform 
the functions of the office or perform the 
service after having due regard to the 
claims of the members of the family. 


5. Power to make rules was given to 
Government by section 116 (2) (xxiii) 
and it was open to the Government to 
make rules providing for the qualifica- 
tions to be possessed by the officers and 
servants for appointment to non-heredi- 
tary offices in religious institutions, the 
qualifications to be possessed by heredi- 
tary servants for succession to office and 
the conditions of servants for succession 
to office and the conditions of service of 
all such officers and servants. Under 
this rule making power the State Govern- 
ment made the Madras Hindu Religious 
Institutions (Officers and Servants) Service 
Rules, 1964. Under these rules an 
Archak or Pujari of the deity came 
under the definition of ‘Ulthurai servant’. 
“Ulthurai servant’ is defined as a servant 
whose duties relate mainly to the per- 
formance or rendering assistance in the 
performance of pujas, rituals and other 
services to the deity, the recitation of 
mantras,vedas, prabandas, thevarams and 
Similar invocations and the performance 
of duties connected with such perform- 
ance of recitation. Rule 12 provided 
that every ‘Ulthurai servant’, whether 
hereditary or non-hereditary whose 
duty it is to perform pujas and 
recite mantras, vedas, prabandams, 
thevarams and other invocations shall, 
before succeeding, or appointment to 
an Office, obtain a certificate of fitness 
for performing his office, from the head 
Of an institution imparting instructions 
in Agamas and ritualistic matters and 
recognised by the Commissioner, by 
general or special order or from the 
head of a math recognised by the 
Commissioner, by general or special 
order, or such other person as may be 
designated by the Commissioner, from 
time to time, for the purpose. By this 
rule the proper worship, in the temple 
was secured whether the Archak or 
Pujari was a hereditary Archaka or 
Pujari or not. Section 107 of the.Act 
emphasised that nothing contained in 
the Act shal], save as otherwise provided 
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in section 106 and in clause (2) of 
Article 25 of the Constitution, he deemed 
to confer any power or impose any duty 
in contravention of the rights conferred 


*on any religious denomination or an 


section thereof by Article 26 of the 
Constitution. Section 106 deals with 
the removal of d'scrimination in the 
matter of distribution of prasadam or 
theertham to the Hindu worshippers. 
That was a reform in the right direction 
and there is no challenge to it. The 
Act as a whole, it is conceded, did not 
interfere with the religious usages and 
practices of the temples. 


6. The Principal Act of 1959 was 
amended in certain. respects by the 
Amendment Act of 1970 which came 
into force on 8th January, 1971. Amend- 
ments: were made to sections 55, 56 and 
116 of the Principal Act and some 
consequential provisions were made in 
view of those amendments, The Amend- 
ment Act was enacted as a step tcwards 
social reform on the recommendation 
of the Committee on Untouchability, 
Economic and Educational Development 
of the Scheduled Castes. Ihe statement 
of Objects and Reasons which are 
reiterated in the counter-affidavit filed 
on behalf of the State of Tamil Nadu 
is as follows : 


“In the year 1969 the Committee on 


_ Untouchability, Economic and Edu- 


cational Development of the Scheduled 
Castes has suggested in its report that 
the hereditary priesthood in the Hindu 
Society should be abolished, that 
the system can be replaced by 
an ecclesiastical organisation of 
men possessing requisite educational 
qualifications who may be trained 
in recognised institutions in priest- 
hood and that the line should be 
open to all candidates 
of caste, creed or race. In Tamil 
Nadu, Archakas, Gurukkals ~ and 
Pujaris are all Ulthurai servants in 
Hindu temples. The duties of Ulthurai 
servants relate to the pe formance of 
services to the deity, the recitation 
óf mantras, vedas, prabhandas, 
‘thevarams and similar invocations 
and the performance of duties connect- 
ed with such performance and reci- 
tations.. Sections. 55 and 56.of the 
Tamil Nadu .Hindy Religious and 
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Charitable Endowments Act, 1959 
(Tamil Nadu Act XXII of 1959) pro- 
vide for appointment of office holders 
and servants in the religious institutions 
by the trustee by applying the rule 
of hereditary succession also. As a 
step towards social reform Hindu 
temples have already been thrown 
open to all Hindus irrespective of 
CASIO E i 


In the light of the recommendations 
of the Committee and in view of the 
decision of this Court in Gazule 
Dasaratha Rama Rao v. State of Andhra 
Pradesh and Ors.1 and also as a further 
step towards social reform the Govern- 
ment considered that the hereditary 
principle of appointment of all office- 
holders in the Hindu temples should 
be abolished and accordingly it proposed 
to amend sections 55, 56 and 116 of 
the ‘Tamil Nadu Hindu Religious and 
Charitable Endowments Act, 1959 
(Tamil Nadu Act XXII of 1959). 


7. It is the complaint of the petitioners 
that by purporting to introduce social 
reform in the matter of appointment of 
Archakas and Pujaris, the State has 
really interfered with the religious 
practices of Saivite and Vaishravite 
temples, and instead of introducing 
social reform, taken measures which 
would inevitably lead to defilement 
and desecration of the temples. 


8. To appreciate the effect of the 
Amendment Act, it would be more 
convenient to set out the original sec- 
tions 55, 56 and 116 of the Principal 
Act and the same sections as they stand 
after the amendment. 





R. 931 : AIR. 1961 S.C. 


i (1961) 2 
: (1961) 1 An.W.R. 


S. 
564: (1961) 1 M.L 
(S.C.) 63 : (1961) 1 


f 
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Unamended Section 
Section 55: 


Appointment of  office-holders and 
servants in religious institutions,— 
(1) Vacancies, whether permanent 


or temporary, among the office-holders 


or servants of a religious institution shall - 


be filled up by the trustee in cases 
where the office or service is not 
hereditary. 


(2) In cases where the office or 
service is hereditary, the person next 
in the line of succession shall be 
entitled to succeed. 


(3) Where, however, there is a dispute 
respecting the right of succession, or 
where such vacancy cannot be filled up 
immediately, or where the person 
entitled to succeed is a minor without 
a guardian fit and willing to act as 
such or there is a dispute respecting the 
person who is entitled to act as guar- 
dian, or— ° 


Where the hereditary office-holder or 
servant is On account of incapacity 
illness or otherwise unable to perform 
the functions of the office or perform 
the service, or is suspended from his 
office under sub-section (1) of section 56, 
the trustee may appoint a fit person to 
perform the functions of the office or 
perform the service, until the disability 
of the office-holder or servant ceases or 
another person succeeds to the office or 
service, as the case may he, 


Explanation: In making any appoint- 
ment under this sub-section the trustee 
shall have due regard to the claims of the 
members of the family, if any, entitled 
to the succession, 


(4) Any person aggrieved by an order of 
the trustee under sub-section (2) may, 
within one month from the date of the 
receipt of the order by him, appeal 
against the order to the Deputy Com- 
missioner. 


Amended Section 


» Section 55: ° 


Appointment of office-holders and or 
servants in religious instituti¢ns— e 


(1) Vacancies, whether permanent or 
temporary among the office-holders 
or servants of a religious institution 
shall be filled up by the trustee in 
all cases: 


office- 


Explanation: The 
include 


holders or servants 
- archakas and pujaris. 


(2} No person shall be entitled to 
appointment to any vacancy referred 
to in sub-section (1) merely on the 
ground that he is next in the line of 
succession to the last holder of 
office. 


(3) Omitted. 


expression 
shall 


(4) Any person aggrieved by an order of 
the trustee under sub-section (1) may 
Within one month from the date of 
receipt of the order by him appeal 
against the order of the Deputy .Com- 
missioner, 
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Section 56 


Punishment of office-holders and servants 
in religious institutions. 


(1) All Office-holders and servants atta- 
chei to a religious institution or’ in 
receipt any emolument or perquisite 
therefrom shall, 


Whether the office or service is hereditary or 
not, be controlled by the trustee, and 
the trustee may, after following the pre- 
scribed procedure, if any, fine, suspend, 
remove or dismiss any of them for 
breach of trust, incapacity, disobedience 
of orders, neglect of duty, misconduct or 
other sufficient cause. 


(2) Any office-hoJder or servant ` puni- 
shed by a trustee under sub-section (1) 
may, within one month from the date 
of the receipt of the order by him, 
appeal against the order to the Deputy 
Commissioner. 


(3) A hereditary office-holder or servant 
may, Within one month from the date 
of the receipt by him of tbe order of 
the Deputy Commissioner under sub- 
section (2), prefer an appeal to the 
Commissioner against such order. 


Section 116 (xxiii) 


(1) The Government may, by notifica- 
‘tion, make rules to carry out the pur- 
poses of this act. 


(2) Without prejudice to the generality 
of the foregoing power, such rules may 
provide for— 


(xxiii) 


The qualifications to be possessed by 
the officers and servants for appoint- 
ment to non-hereditary offices in religious 
institutions, the qualifications to be pos- 
sessed by hereditary servants for succes- 
sion to office and the conditions of 
service of all such officers and servants. 
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Section 56 


Punishment of office-holders and servants 
in religious institutions. 


(1) All office-holders and servants _ 
attached to a religious institution or in 
receipt of any emolument or perquisite 


therefrom shall be controlled by the 


trustee and the trustee may after follow- 
ing the prescribed procedure, if any, 
fine, suspend, remove or dismiss any of 
them for breach of trust, incapacity, 
disobedience of orders, neglect of duty, 
misconduct or other sufficient cause. 


(2) Any office-holder or servant puni- 
shed by a trustee under sub-section (1) 
may, Within one month from the date 
of receipt of order by him, appeal 
againt the order to the Deputy Com- 
missioner, 


(3) Omitted. 


- 


Section 116 (xxiii) 


(xxiii) 

The qualifications to be possessed by 
the officers and servants for appointment 
to offices in religious institutions and the 
conditions of service of all such officers 
and servants, ' í 


í) 


9. It is clear from a perusal of the 
above p,ovisions that the Amendment 
Act does away with the hereditary right 
of succession . to the office of Archaka 
even if the Archaka was qualified 
under Rule 12 of the Madras Hindu 
Religious Institutions (Officers and Ser- 
vants) Service Rules, 1964. It is claim- 
ed on behalf of the petitioners that as a 
result of the Amendment Act, their 
fundamental rights under Article 25 (1) 
and Article 26 (b) are violated since 
the effect of the amendment is as 
follows :— 
(a) The freedom of hereditary succes- 
sion to the office of Archaka is abbli- 
shed although succession to it is an 
essential and integral part of the faith 
of the Saivite and Vaishnavite worship- 
pers, 


(b) It is left to the Government in 
power to prescribe or not to prescribe 
such qualifications as they may choose 
to adopt for applicants to this religious 
office while the Act itself gives no 
indication whatever of the princi- 
ples on which the qualifications should 
be based. The statement of objects 
and geasons which is adopted in the 
counter-affidavit on behalf of the 
State makes it clear that not only the 
scope but the object of the Amend- 
ment Act is to over-ride the exclu- 
sive right of the denomination to 
manage their own affairs in the matter 
of religion by appointing Archakas 
belonging to a specific denomina- 
tion for the purpose of worship. 


(c) The Amendment Act gives the 
right of appointment for the frst 


time to the trustee who is under the- 


control of the Government under the 
provisions of the Principal Act and this 
is the very negation of freedom of 
religion and the principle of non-inter- 
ference by the State as regards the 
practice of religion and the right of 
a denomination to manage its own 
affairs in the matter of religion, 


10. Before we turn to these questions, 
it will be necessary to refer to certain 
concepts of Hindu religious faith and 
practices to understand and appreciate 
the position in law. The temples with 
which we are concerned are public 
religious institutions eatablished in 
olden times, Some of them. are Sai- 
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vite temples and the others are Vaish- 
navite temples, which means, that in 
these temples God Shiva and Vishnu 
in their several manifestations are 
worshipped. The image of Shiva is 
worshipped by his worshippers who are 
called Saivites and the image of Vishnu 
is Worshipped by his worshippers who 
are known at Va‘snavite:. The insti- 
tution of temple worship has an 
ancient history and according to 
Dr. Kane, temples of deitieshad existed 
even in the 4th or Sth century B.C, 
(See Kane’s History of Dharmasastras Vol. 
IT, Part-I1, page 710.) With the cons- 
truction of temples the institution of 
Archakas also came into existence, the 
Archakas being professional men who 
made their livelihood by attending on 
the images, Just when the cult of 
worship of Shiva and Vishnu started 
and develcped into two distinct cults is 
very difficult to say, but there can be 
no doubt that in times of the Maha- 
bharata these cults were separately 
developed and there was keen rivalry 
between them to such an extent that 
the Mahabharata and some ofthe 
Puranas endeavoured to inculcate a spirit 
of synthesis by impressing that there 
was no difference between the two 
deities. (See page 725 supra), With 
the establishment of temples and the 
institution of Archakas, treatises on 
rituals were compiled and they are 
known as ‘Agamas’, The authority of 
these Agamas is recognised in several 
decided cases and by this court in Sri 
Venkataramana Devaru v. The State of 
Mysore’, Agamas are described in 
the last case as treatises of ceremonial 
law dealing with such matters as the 
construction of temples, installation of 
idols therein and conduct of the worship 
of the deity. There are 28 Azamas 
relating to the Saiva temples, the 
most important of them being the 
Kamikagam, the Karanagama and 
the Suprabedagama, The Vaishnavas 
also had their own agamas, Their 
principal Agamas were the Vikhanasa 
and the Pancharatra, The Agamas 
contain -elaborate rules as to how the 
temple is to be constructed, whee 
the principal deity isto be consecrated 
and where the other Devatas are to 


1. 1958 S.C.R, 895: 1958 SCJ. 382: (1958) 
1 M.L.J. (S.C) 109: ALR, 1958 S.C. 255, 
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be installed and where the _ several 
classes “of worshippers are to stand and 
worship. Where the temple was con- 


.structed “as per directions of the 
Agamas the idol had - to be con- 
-secrated in .accordance with an 


elaboration of mantras and devotional 
songs appropriate to the deity. On 
the consecration. of the image in the 
temple the Hindu worshippers believe 
that the Divine Spirit has decended 
into the image and, from then on the 
image ofthe deity is flt to bs 
worshipped. Rule; with regard to 
daily and periodical worship have 
been laid down:for securing the con- 
tinuance of the Divine Spirit. The 
rituals have a two-fold object, , One is 
to attract the lay worshipper to 
participate in the worship carried on 
by the priest or Archaka. It is. believed 
that when a congregation of worshippers 
participa‘e in the worship a particular 
attitude of aspiration and devotion 
is developed and confers great spiritual 
benefit. The secoud object is to 
preserve the image from pollution, 
defilement or desecration, Itis part of 
the religious belief of a Hindu worship- 
per that when the image.is, polluted or 
defiled the Divine Spirit in the image 
diminishes or even vanishes. Thetis a 
situation which every devotee or 
worshippsr looks upon with horror. 
Pollution or defilement may take place 
in avariety of ways. According to the 
Agamas, an image bzcomes defiled 
if there is any departure f.om or viola- 
tion ofany of , the rules relating to 
worship. In fact, purificatory ceremo- 
nies have to be performed for restoring 
the sanctity of the shrine Sri Venkataramana 
Devaru v. The State of Mysore’, Worship- 
pers lay great stress on the rituals and 
whatever Other people not of the | faith 


may think about these rituals and 
ceremonies, they are a part of the 
Hindu religious faith: and cannot be 


dismissed as either irrational or super- 
stitious, An illustration of the impor- 
tance attached to minor details of 
a ritualis found in the case of His 
Holiness Poria Kovil Kelvi Appan Thiru- 
venkata Ramanuja Pedda. Jiyankarlu 
Varlu v. Prathivathi Bhavankaram Ven- 
katacharlu and others®, which went 
1 ML.J. (S.C.} 109 : ALR, 1958 S.C. 255, 
2. (1945) 73 LA. 156. - 
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up tothe Privy. Council. The contest 
was between. two denominations of 
Vaishnava worshippers of South India, 
the Vadagalais and Tengalais. The 
temple wasa Vaishnava temple and 
the controversy between them involved 
the question as to how the ‘ invocation 
was to begin at the time of worship 
and which should be the concluding 
Lenedictory verses. This’ gives the 
measure of the importance attached by 
the worshippers to certain modes of 
worship. The idea most prominent in 
the mind of the worshipper is that a 
traditional rules 
would result in the pollution or defile- 
ment of the image which must be 
avoided at all costs, That is also the 
sanctity 
Garbhagraha or the sanctum 
sanctorum. In all these temples in 
which the images are consecrated, 
the Agamas insist that only the 
qualified Archaka or Pujari shall step 
inside the sanctum sanctorum and that 
too after observing the daily disci- 
plines which are imposed upon him by 
the Agamas. As an Archaka he has 
to touch the image in the course of 
the worship and it ishis sole right and 
duty to touch it. The touch ofany body 
else would defile it, Thus under- the 
ceremonial law pertaining to temples 
even the question as to who is to enter 
the Garbagrahz or the sanctum sanctorum 
and who is not entitled 'to enter it and 
who'can worship and from which place in 
the temple are all matiers of religion as 
shown in the above decision ofthis Court. 


of the 


11, The Agamas have also rules with 


regard to the Archakas. In Saivite 


temples only a devotee of Siva and 
that too, one belonging to a particular 
denomination or group or sub-group 
is entitled to be the Archaka; In a 
Vaishnavite Agama temple to what- 
ever caste he may belong and 
however learned he may. be. Simi- 
larly, a Vaishnavite Archakahas no 
place as an Archaka in a Saivite 
temple. Indeed there is no bar to a 
Saivite worshipping in a Vaishnavite 
temple as a lay worshipper or vice 
versa. What the Agamas prohibit is 
his appointment as an  Archaka in a 
temple of a different denomination. 
Dr. Kane has quoted the Brahma- 
purana on the topicof Punahpratistha . 


puja in Vaikhanasa temples. 
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(Re-consecration of ` images in temples) 
at page 904. of the History of Dharma- 
sastras referred to above. The Brahma- 
purana says that “when an image is 
broken into two or is reduced to parti- 
cles or is, burnt, or is removed from its 
pedestal, or isinsulted, or has ceased tobe 
worshipped, or is touched by beasts like 
donkeys or falls on impure ground or 
is worshipped with mantras of 
other deities oris rendered impure by 

the touch of outcastes and thelike in 
these ten contingencies, God ceases to 
indwell therein.” The Agamas appear 
10 be more severe in this respect. Shri 
R. Parthasarathy Bhattacharya, whose 
authority on Agama literature is un- 
questioned, has filed his affidavit in 
Writ Petition No. 442 of 1971 and 
stated in his affidavit, with special 
reference tothe. Vaikhanasa Sutra to 
which he belongs, that according to 
the texts of the Vaikhanasa Shastra 
(Agama), persons who are the followers 


-of thefour Rishi traditions of Bhrigu, 


Atri, Marichi and Kasyapa and born of 
Vaikhanasa parents are alone competent 


to. do puja in Vaikhanasa temples of 
Vaishnavites. They only can touch 
the idols and. perform the ceremonies 
and: rituals.° None others, however, 


high, placed, in society as bontiffs or 
Acharyas, can even enter the garbha- 
grtiha. Not even a person belonging 
io another Agama is competent to do 
That is 


the general rule with regard to all 


-these sectarian denominational temples. 


It is, the-efore, manifest that the 
Archaka of such a temple besides being 
proficient in the rituals appropriate to 
the worship of the particular deity, must 
also belong, according to the Agamas, to 
a particular denomination. An Archaka 
of a different denomination is supposed 
to defile the image by his touch and 
since itis of the essence of religious 
faith of all worshippers that there 
should be no pollution or defilement 
ofthe image under any circumstances, 
the Archaka undoubtedly occupies an 
Jmoportant place in the matter of 
temple worship. Any State action 
which permits the defilement or pollu- 
tion of the image by the touch of an 
Arcbaka not authorised by the Agamas 
would violently. interfere with the reli- 
gious faith and practices of the Hindu 


S—g 


worshipper ina vital respect, and would, 


therefore, be prima facie invalid, under 
Article 25(1) of the Constitution. 


12. This Court in Sardar Syedna Taher” 
Saifuddin Saheb v. The State of Bombay?, 


as summarised the positon in law 
as follows (pages 531 and 532). 
“The contents of Arts. 25 and 26 of 


the Constitution came up for considera- 
tion before this Court in the 
Gommuissioner, Hindu Religious Endowments, 
Madras v. Sri Lakshmindra Thirtha 
Swamiar of Sri Shirur Matt?, Adanapat 
Jagannath Ramanuj Das v. The State of 
Orissa®, Sri Venkatamona Devaru v. The 
Stale of Mysore’, Durgah Gommittes, Ajmer 
v. Syed Hussain Ali’, and several other 
cases and the main principles underlying 
these provisions have by these cecis ions 
been placed beyond controversy. The 
first is that the protection of these 
Articlesis not limited to matters of 
doctrine or belief; they extend also to 
acts done in pursuance of religion and 
therefore contain a guarantee for 
rituals and observances, ceremonies 
and modes of worship which are 
integral parts of religion. The second 
is that what constitutes an essential 
part of a religicn or religious practice 
has to be decided by the Courts with 
reference to the doctrine of a particular 
religion and includes practices which 

. are regarded by the community as a 
part ofits religion. 


I3» Bearing these principles in mind, 
we have to approach the controversy 
in the present- case,” 


I4». Section 55 of the principal Act 
as it originally stood and rule 12 of the 
Madras Hindu Religious Institutions 
(Officers and Servants) Service Rules, 
1964 ensured, so far as temples 
with hereditary Archakas were con- 
cerned, that there would be no 
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S934) 1 M.L.J. 596: 
ALR. 1954 S.C. 282. 

. 1046 : 1954 S.C.J. 329; 
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defilement of the image. By providing 
in sub-section (2) of section 55 that ‘‘in 
cases, where the office or service in 
hereditary, the person next in the line 


“of succession shall be entitled to 
succeed”’, it ensured the personal 
qualification of the Archaka that he 


should belong to a particular sect or 
denomination as laid down in the 
Agamas. By rule 12 it also ensured 
that the Archaka would be proficient 
in the mantras,. vedas, prabandams, 
thevarams etc. and thus be fit for the 
performance of the puja; in other words, 
that he would be a person sufficiently 
qualified for performing the rituals and 
ceremonies, As already shown an image 
becomes defiled if there is any departure 
or violation of any of the Rules relating 
to worship and this risk is avoided 
by insisting that the Archaka should 
be an expert in the rituals and the 
ceremonies. By ‘the Amendment Act 
the principle of next in the line of 
succession is abolished. Indeed it was 
the claim made in the statement of 
objects and reasons that the hereditary 
principle of appointment of office- 
holders in the temples should be 
abolished and that the office of an 
Archaka shovld be thrown open to all 


candidates trained in recognised 
institutions in priesthood irrespective 


of caste, creed or race, The trustee, 
so far as the amended section 55 went 
was authoriz¢d to appoint any body 
asan Archakain any temple whether 
Saivite or Vaishnavite as long as he 
possessed a fitness certificate from one 
of the institutions referred to in rule 
12, Rule 12 was a Rule made by 
the Government under the principal 
Act, That Rule is always capable of 
being varied or changed. It was also 
open to the Government to make no 
Rule at all or to prescribe a fitness 
certificate issued by an_ institution 
which did not teach the Agamas or 
traditional rituals. The result would, 
therefore, be that any person whether 
he is a-Saivite , or Vaishnavite or not, 
or whether he is proficient in the 
rituals appropriate to the temple or 
not, would be eligible for appointment 
as an Archaka‘and the trustee’s discre= 
tion in’ appointing the Archaka without 
reference to personal and other 
qualifications of the Archaka would be 
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unbridled. The trustee is to function 
under the control : _ the State . because 
under section 27 «ythe principal Act 


the trustee was bound to obey all 
lawful orders issued under the 
provisions of the Act by the Govern- 


ment, the Commissioner, the Deputy 
Gommiussioner or the Assistant Gommis- 
sioner, It was submitted that the innocent 
looking amendment brought the State 
right into the sanctum sanctorum 
through the agency of the trustee and 
the Archaka. 


I5. It has been recognised for a long 
time that-where the ritual in a temple 
cannot be performed except by a person 
belonging to a denomination,the purpose 
of worship will be defeated, See Mohan 
Lalji v. Gordhan Lalju Maharaji. In that 
case the claimants to the temple and 
its worship were Brahmins and the 
daughter’s sons of the founder and 
his nearest heirs under the Hindu 
law. But their claim was rejected on 
the ground that the temple was dedica- 
ted to the sect following the 
principles of Vallabh Acharya in whose 
temples only the Gosseins of that 
could perform the rituals and 
ceremonies and, therefore, the claim- 
ants had no right either fo the temple 
or to perform the worship. In .view 
of the Amendment Act and its avowed 


object there was nothing in the 
petitioners’ submission. to prevent 
the Government from prescribing a 
standardized ritual in all temples 
ignoring the Agamic require- 


m'nts and Archakas being, forced on 
te mples from denominations unauthorised 
by the Agamas, Since such a departure 
as already ‘-hown, would inevitably lead 
to the defilement of the image, the 
powers thus taken by the Govérnment 
under the Amendment Act would lead 
to interf-rence with religious freedom 
guaranteed under Articles 25 and 26 
of the Constitution, 


16. The force of the above submissions 
made on behalf of the petitioners was 
not lost on the Itarned Advocate- 
General of Tamil Nadu who appeared 
on behalf of the State, He however, 
side-tracked the issue by submitting that 
if we were to consider in isolation only 

e Reece BE iad ese ada 
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-the changes introduced in section 55 by 
the Amendment Actthe situation as 
described on behalf of the petitioners 


could conceivably arise, He did not 
also admit that he was bound by 
either the statement of objects 


and reasons or the reiteration of the 
same in the counter-affidavit filed on 
behalf of the State. His submission, 
was that we have to take the principal 
Act as it now stands after the amend- 
-ment and see what it is the true effect 
of the same, He contended that the 
power given to the trustee under the 
amended section 55 was not an unquali- 
fied power because in his submission 
that power had to be read in the context 
of section 28 which controlled it. 
Section 28 (1) provides as follows: 


“Subject to the provisions of the Tamil 
Nadu Temple Entry Authorization 
Act, 1947, the trustee of every religious 
institution is bound to administer its 
affairs and to apply its funds and 
properties in accordance with the 
terms Of the trust, the usage of the 
institution and all lawful directions 
Which a competent authority may issue 
in respect thereof and as carefully as 
a man of ‘ordinary prudence would 
deal with such affairs, funds and pro- 
perties if they were his own.” 


The learned Advocate-General argued 
that the trustee was bound under this 
provision to administer the affairs of 
the temple in accordance with the terms 
of the trust and the usage of the insti- 
tution. Ifthe usage of the institution 
is that the Archaka or Pujari of the 
temple must be of a particular denomi- 
nation then the usage would be binding 
upon him and he would bound to 
make the appointment under section 55 
in accordance with the usage of appoint- 
ing one from the particular denomina- 
tion. There was nothing in section 55, 
in his submiss'on, which released him 
from his liability to make the appoint- 
ment in accordance with the aid usage. 
It was true that the principle of the 
next-in-line of succession was not binding 
on him when making the appointment 
_ of a new Archaka, but in his submission, 
that principle is no part of the usage, 
: the real usage being to appoint one from 
, thedenomination. Moreover the amend- 
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ed section, according to him does not 
require the trustee to exclude i every 
case the hereditary principle if a quali- 
fied successor is-available and there was, 
no reason why the trustee should not 

make the appointment of the next heir, 

if found competent. He, however, 

agreed that there was no such legal obli- 

gation On the trustee under that section. 

He further contended that ifthe next- 

in-line of succession principle is regarded 

asa usage of any particular temple it 

would be merely a secular usage on 

which legislation was competent under 

Article 25 (2) (a) of the Constitution. 

Going further he contended that if the 

hereditary principle was regarded as a 

religious practice that would be also 

amenable to legislat‘on under Article 25 

(2) (6) which permits legislation for the 

purpose of social welfare and reform. 

Fle invited attention to the report of 
the Hindu Religious Endowments Com- 

mission (1960-62) handed by Dr. C. P. 

Ramaswami Aiyar and submitted that 

there was acrying need for reform in 

this direction since the hereditary prin- 

ciple of appointment of Archakas had 

led to grave malpractices practically 
destroying the sanctity of wership in 

various religious institutions. 


r7. We have found no difficulty in 
agreeing with the learned Advocate- 
General that section 28 (1) of the prin- 
cipal Act which directs the trusiee to 
adminiter the affairs of the temple in 
accordance with the terms of the trust 
or the usage of the institution, would 
control the appointment of the Arct.aka 
to be made by him under the amended 
section 55 of the Act. In a Saivite or a 
Vaishnavite temple the appointment of 
the Archaka will have to be made from 
a specified denomination, sect or group, 
in accordance with the directions of the 
Agamas governing these temples. Failure 
todo so would not only be contrary to 
section 28 (1) wh ch requires the tru tee 
to follow the usage of the temple, but 
wou'd also interfere with a religious 
practice the inevitable result of which 
wou'd be to defile the image. The 
question, however, rema n° whether the 
trustee wh le mak ng appointm nt from 
the specified denominat on, sect or group 
in accordance with the Agamas, will be 
bound to follow the hereditary principle 
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„as ausage pecovliar to the temple. The 


learned Advocate-General contends that 
there is no such invariable usage. It 


_may, be that, as a matter of convenience, 


an Archaka’s son being readily available 
to perform the worship may have been 


selected for appointment as an Archaka 


from times immemorial. But that, in his 
‘submission, was not a usage. The prin- 
ciple of next-in-lne of succession has 
failed when the succe-sor was a female 
or had refused to accept the appointment 
or was under some disability. In all such 
.cases the Archaka was appointed from 
the particular denomination, sect or 
group and ihe worship was carried on 
with the help of such a substitute. It, 
however, appears to us that itis now 
too late in the day to contend that the 
-hereditary principle in appontment was 
not a usage. For whatever reasons, 


‘whether of convenience or otherwise, this 


hereditary principle might have been 
adopted, there can be no doubt that 
the principle had been accepted from 
antiquity and had also been fully recog- 
nised in the unamended section 55 of the 
principal Act. Sub-sect’on (2) of section 
.55 provided that where the office ' or 
service is hereditary, the person next-in- 
the-line of succession shall be entitled to 
succeed and only a limited right was 
given under sub~ ection (3) to the trustee 
-to appoint a ‘substitute. Even in such 
‘cases the explanation to ‘sub-section (3) 
‘provided that in making the appoint- 
ment of the substitute the trustee should 
have due regard to the claims of the 
members of the family, if any entitled to 
the succession, Therefore, it cannot be 
denied as a fact that there are several 
temples in Tamil Nadu where the 
‘appointment of an Archaka is governed 
by the usage of hereditary succession. 
The real question, therefore, is whether 
such a usage should be regarded either 
as a secular usage or a religious usage. 
If it is a secular usage, it is obvious, 
legialation would be permissible under 
Article '25. (1) (a) and if it is a reli- 
gious usage it would be permissible if it 
falls squarely under sub-section 25 (1) (3). 


18. Mr. Palkhivala on behalf of the 
petitioners insisted that the appointment 
of a person to a religious office in 
accordance with the hereditary principle 
is itself a religious usage and amounted 
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to a vital-religious practice and hence 
falls within Articles 25 and 26. In. his 
submission, priests, who are to perform 
religious ceremonies may be chosen by 
a temple on such basis as the temple 
chooses to adopt. It may be election, 
selection, competition nomination, or 
hereditary - succession. He therefore, 
contended that any law which interferes 
with the aforesaid basis of appointment 
would violatereligious freedom guaranteed 
by Articles 25 and 26 ofthe Constitution. 
In his submission the right to select a 
priest has an immediate bearing on 
religious practice and the right of a 
denomination to manage its own affairs 
in matters of religion. The priest is more 
important than the ritual and nothing 
could: be more vital than choosing the 
priest. Under the pretext of social reform 
he contended, the State cannot reform 
a religion out of existence and if 
any denomination has accepted the 
hereditary principle for choosing its priest 
that would be a religious practice vital 
to the. religious faith and cannot be 
changed on the ground that it leads to 
social reform. Mere substitution of one 
me hod of appointment of the priest by 
another was, in his submission no 
social reform. ar a 


19. It is true that a priestor an 
Archaka when appointed has to per- 
form some religous functions but the 
question is whether the appointment of 
a priest is by itself a secular function 
or areligious practice. Mr. Palkhivala 
gave the illustration of the spiritual 
head ofa ‘math belonging to a denomina- 


tion of a Hindu sect like the Shankara- 


charya and expressed horror at the 
idea that such a spiritual head could 
be chosen by a method recommended 
by the State though in conflict with the 
usage and the traditions of the particular 
institution. Where, for example, a succes- 
sor of a Mathadhipati is. chosen by the 
Mathadhipathiby giving him mantra-deek- 
sha or where the Mathadhipathiis chose 
by his immediate disciples, it would been 
he contended, extraordinary for the State 
to interfere and direct that some other 
mode of appointment’ should. be follow- 


ed on the ground of social reform. . 
Indeed this may strike one as an in-¢{ 


trusion in the matter of religion. But ! 


i 


we are afraid such an illustration is^, 


CE ~ 
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inapt when we are considering the 
appointment of an Archaka of a temple. 
The Archaka has never been regarded 
‘as a spiritual head of any institution. 
‘He may be an accomplished person, 
well versed in the Agamas and rituals 
necessary to be performed in a temple 
but he does not have the status ofa 
spiritual head. Then aga’n the assump- 
tion made that the Archaka may be 
chosen in a variety of ways is not cor- 
rect. The Dharmaxarta or the Shebait 
makes the appointment and the Archaka 
isa servant ofthe temple. It has been 
held in K. Seshadri Aiyangar v. Ranga 
Bhattar!, that even the position of the 
hereditary Archaka of a temple is that 
of a servant subject to the disciplinary 
power of the trustee. The trustee can 
enquire into the conduct of such a servant 
and dismiss him for misconduct, As a 
servant he is subject to the discipline 
and control of the trustee as recognised 
by the unamended section 56 ofthe 
principal Act which provides “all 
office-holde-s and servants attached to 
a religious institution or in receipt of 
any emolument or perquisite therefrom 
shall, whether the office or service is 
hereditary oy not, be controlled by the 
trustee, and the trustee may, after 
following the prescribed procedure 
if any, fine, suspend, remove or dis- 
miss any of them for brea h of trust, 
incapacity, disobedience of orders, 
neglect of duty, misconduct or other 
sufficient cause.” That being the posi- 
tion of an Archaka, the act of his 
appointment by the trustee is essen- 
tially secular. He owes his appoint- 
ment to a secular authority. Any lay 
founder of a temple may appoint the 
Archaka. The Shebaits and Managers 
of temples exercise essentially a secular 
function in choosing and appointing the 
Archaka. That the son of an Archaka or 
the son’s son has been continued in the 
ofice from generation to generation 
does not make any difference to the 
principle of appointment and no such 
hereditary Archaka can claim any 
right to the office, See Kali Krishna 
Rey v. Makhan Lal Mookerjee®, Nanabhat 
Narotamdas v. Trimbak Balwant Bhandara* 
and Maharanee Indurjeet Kooer v, Chundemun 
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Misser?. Thus the appointment, of an 
Archaka is a secular act and the. fact 
that in some temples the hereditary 
principle was followed in making th 
appointment would not make the 
successive appointments anything but 
secular, It would only mean that in 
making the appointment the trustee is 
limited in respect of the sources ofrecruit- 
ment. Instead of casting his net wide 
for selecting a proper candidate, he 
appoints the next heir of the last holder 
of the office. That after his appoint- 
ment the Archaka performs worship is 
no ground for holding that the appoint- 
ment is either a religious practice or a 
matter of relig-on. 


















20. In view of sub-sect‘on (2) o 
section 55, asit now stands amended, 
the choice of the trustee in the matter 
of appointment ofan Archaka is n 
longer limited by the operation of th 
rule of next-in-line of succession i 
temples where the usage was to appoint 
the Archaka on the hereditary principle. 
The trustee isnot bound to make the 
appointment on the sole ground that 
the candidate is the next-in-line of 
succession to the last holder of office. To 
the extent, and to that extent alone, 


the principal Act to administer 
affairs in accordance with that part of 


does not interfere with any religious 
practice or matter or religion and, 
therefore, is not invalid. 


21. We shall now take separately the 
several amendments which were challeng- 
ed as invalid, Section ? ofthe Amendment 
amended section 55 Of the principal Act 
and the important change which was 
impugned on behalf of the petitioners 
related to the abolition of tt.e hereditary 
principle in the appointment of the 
Archaka, We have shown for reasons 
already mentioned that the change effec- 
ted by the Amendment is not invalid. 
The other changes effected in the other 
provisions of the principal Act appear 
to us to be merely consequential. Since 
the hereditary principle was done away 
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with the ‘words “whether. the office or 
. .® . tae . 
service is h-reditary or not’? found in 
section 56 of: the principal Act have been 
eomitted by section 3 of the Amendment 
Act. -By section 4 of the latter Act 
clause (xxiii) of sub-section (2) in section 
116 is. suitably amended with a- view 
to deleting the reference to the quali- 
fications of hereditary and non-heredi- 
tary offices which was there in claure 
(xxiii) of the principal Act. The change 
is Only consequential.on the amendment 
of section 55 of the principal Act. 
Sections 5 and 6 -of the Amendment 
„Act are also consequential on the 
amendment of sections 55 and 56. 
These are all the sections in the amend- 
ment Act and in our view the amend- 
ment Act as a whole must be regarded 
as valid. 
22. It was, however, submitted before 
us that the State had taken power under 
section 116 (2) clause (xxiii) to prescribe 
qualifications to be possessed by the 
Archaka and, in view of the avowed 
object ofthe State Government to create 
a class of Archaka irrespective of caste, 
creed or race, it would be open to the 
Government to prescribe qualifica- 
tions for the office of an Archaka which 
were in conflict with Agamas. Under 
rule 12 of the Madras Hindu Religious 
Institutions (Officers and Servants) 
Service Rules, 1954 proper provision has 
been made for. qualifications of the 
Archakas and the petitioners have no 
objection. to that Rule. The Rule still 
continues to be in force. But the peti- 
tioners apprehend that it is open to 
the Government to substitute any other 
Rule for rule 12 and prescribe qualifi- 
cations. which were. in conflict -with 
Agamic injunctions. For example at 
present the Ulthurai servant . whose 
duty it is to perform pujas and recite 
vedic, mantras etc. has to obtain the 


fitness certificate for his office from the. 


head of institutions which impart instruc- 
tions in Agamas and ritualtistic matters, 
The Government however, it is- sub- 
mitted, may hereafter change its mind 
and prescribe qualifications which take 
no note of Agamas and Agamic rituals 
and direct that the: Archaka candidate 
should produce a fitness certificate from 


an institution which does not specialize - 


in teaching Agamas and rituals. It is 
submitted that the Act does not provide 
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sfiudelines ‘to the Government in thé 


matter of .prescribing qualifications with 
regard to the -fitnesses of an Archaka 
for performing the rituals and ‘ceremo- 
nies in these temples and it will: be 
open to the Govérnment to prescribe 
a simple standardized -curriculum for 
pujas in the’several temples ignoring 
the traditional pujas and rituals followed 
in these temples. -In our opinion: the 
apprehensions of the petitioners are 
unfounded. Rule }2 referred to above 
still holds.'the field and there is no 
good reason to think that the State 
Govérnment wants to revolutionise 
temple worship by introducing methods 
of. worship not current in .the : several 
temples. The Rule making power con- 
ferred on the Government by section 
116 is only intended with a view to 
carry Out the purposes of the Act which 
are essentially secular. The Act no- 
where gives the indication that one of 
the purposes of the ‘Act is to effect a 
change in the rituals and ceremonies 
followed in the temples.. On the other 
hand, section 107 of the principal Act 
emphasises that nothing contained in the 
Act. would be deemed to confer any 
power or impose any duty in econtra- 
vention Of the rights conferred on ‘any 
religious denomination or any section 
thereof by Article 26 of the Constiti- 
tion. Similarly section. 105 -provides 
that nothing contained in the Act shall 
(a) save as Otherwise expressly provided 
in the Act or the rules made thereunder, 
affect any honour, emolument or per- 
quisite to which any person is entitled by 
custom or Otherwise in any religious 
institution, or its established. usage in 
regard to any other matter.. Moreover, 
if any Rule is framed by the Govern- 
ment which purports to interfere with 
the rituals and ceremonies of the 
temples the same will be liable to be 
challenged by those who. are interested 
in the temple worship. In our opinion, 
therefore, the apprehensions now expres- 
sed by the petitioners are groundless 
and premature, . 


23. In the result these petitions - fail 
but in the circumstances of the case 
there shall be no order as'to costs.` -> 


V.K. Petitions dismissed, 
[END ` OF VOLUME : (1973). I. M.L.J. 
_- (Reporrs) (S.G.).] 





